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ADVERTISEMENT  TO   THE    SECOND    AMERICAN 

EDITION. 


The  rapid  sale  of  the  first  American  edition  of  this  work 
has  rendered  a  second  American  edition  necessary  within 
three  years  of  the  former  publication.  This  is  almost 
wholly  unprecedented.  In  the  mean  time  there  has  been 
an  accumulation  of  an  unusually  large  number  of  decisions, 
both  in  England  and  America,  upon  the  most  vital  points 
in  the  Law  of  Sales.  The  Editor  has  carefully  examined 
these  decisions,  and  has  endeavored  to  give  the  full  benefit 
of  them,  both  English  and  American,  to  this  edition.  No 
new  edition  has  been  published  in  England  since  the 
second,  being  that  on  which  the  first  and  the  present 
American  editions  are  based.  The  Editor  has,  therefore, 
endeavored  to  supply,  not  only  a  new  American,  but  also 
a  substitute  for  a  new  English  edition  at  the  same  time. 
The  decisions  are  now  brought  down  to  the  very  latest 
period ;  some  of  them  have  even  been  collected  from  va- 
rious law  periodicals,  and  from  the  reporters,  in  advance  of 
publication  in  any  regular  series  of  Reports.  About  five 
hundred  new  cases  have  been  cited.  The  index  has  been 
revised  and  much  enlarged ;  and  it  is  believed  that  this 
edition  will  give  to  the  Profession,  in  a  convenient  form, 
a  full  view  of  the  actual  state  of  the  Law  of  Sales  as  it 
stands  on  the  day  of  publication. 

November,  1877. 


ADVERTISEMENT  TO  THE  FIRST  AMERICAN  EDITION. 


Benjamin  on  Sales  is  a  work  of  distinguished  merit.  It 
has  already  acquired  an  enviable  reputation  both  in  Great 
Britain  and  in  the  American  States.  The  first  edition 
was  issued  in  1868  and  was  very  speedily  exhausted.  A 
second  edition  was  called  for  and  issued  in  1873.  The 
author  is  well  known  to  be  a  lawyer  of  eminent  learning 
and  ability.  His  plan  is  peculiarly  adapted  both  to  study 
and  practice.  The  work  to  a  large  extent  is  made  to 
teach  by  examples.  The  rule  or  principle  is  enunciated, 
and  in  proof  and  illustration  of  it,  the  cases,  with  so  much 
of  the  opinions  as  may  be  necessary,  are  concisely  stated 
and  reviewed.  The  author  sometimes  ventures  an  inde- 
pendent comment  and  criticism.  He  has  adopted  the 
substance  of  Mr.  Justice .  Blackburn's  admirable  Treatise 
on  Sales,  and  the  reader  has  the  full  benefit  of  that 
Treatise  in  this.  There  can  be  no  question  of  the  tran- 
scendent utility  of  Mr.  Benjamin's  work,  either  in  a 
didactic  or  practical  sense,  as  a  book  of  instruction  for 
students,  or  of  ready  reference  for  practitioners. 

The  American  Editor,  in  adapting  the  work  to  the  use 
of  the  legal  profession  in  this  country,  has  followed  the 
method  of  the  author  as  far  as  practicable.  He  has  also, 
in  addition  to  the  comparatively  few  American  cases  re- 


VI  ADVERTISEMENT   TO  THE  FIRST   AMERICAN   EDITION. 

ferred  to  by  the  author,  carefully  examined,  selected,  and 
fully  cited  all  the  most  important  decisions  in  the  different 
American  States  upon  the  points  stated  and  discussed  in 
the  work ;  most  particularly  has  the  Editor  cited  and  stated 
the  cases  and  the  opinions  delivered  in  them,  so  far  as, use- 
ful, upon  all  points  in  which  the  American  authorities  are 
at  variance  with  the  English  or  with  each  other,  and  also 
upon  those  points  in  which  the  law  seems  not  to  be  quite 
settled  either  in  the  English  or  American  decisions,  in 
order  that  the  professional  reader,  having  before  him  the 
facts  of  the  important  cases,  and  observing  the  rule  ap- 
plied to  them,  may  be  the  better  able  to  ascertain  and 
settle  the  rule  to  be  applied  in  any  given  case  that  may 
be  presented  for  advice  or  decision.  These  suggestions 
are  especially  applicable  to  the  discussion  of  the  distinc- 
tion between  sales  and  contracts  for  work  and  labor  done 
and  materials  furnished;  to  the  discussion  of  sales  of 
growing  crops,  standing  wood,  timber,  &c. ;  of  executed 
sales  in  which  the  title  to  property  passes  by  the  contract 
to  the  buyer ;  and  of  executory  contracts  of  sale  in  which 
the  title  remains  in  the  seller ;  of  the  eflfect  of  mistake, 
fraud,  and  illegality  in  sales ;  of  description  as  warranty  or 
condition ;  and  of  remedies  for  breach  of  warranty.  All 
the  other  points  discussed  in  the  volume  have  received 
their  due  share  of  attention  from  the  Editor. 


PREFACE  TO  THE  FIRST  EDITION. 


If  the  well  known  treatise  of  Mr.  Justice  Blackburn  had 
been  designed  by  its  learned  author  to  embrace  the  whole 
law  on  the  subject  of  the  sale  of  goods,  nothing  further 
would  now  be  needed  by  the  practitioner  than  a  new 
edition  of  that  admirable  work,  incorporating  the  later 
statutes  and  decisions,  so  as  to  afford  a  connected  view  of 
the  modifications  necessarily  introduced  by  lapse  of  time 
into  the  law  of  a  contract  so  perpetually  recurring  as  that 
of  sale.  But,  unfortunately  for  the  Profession,  Blackburn 
on  Sales  was  intentionally  restricted  in  its  scope,  and  is 
confined  to  an  examination  of  the  effects  of  the  contract 
only,  and  of  the  legal  rights  of  property  and  possession  in 
goods. 

This  treatise  is  an  attempt  to  develop  the  principles 
applicable  to  all  branches  of  the  subject,  while  following 
Blackburn  on  Sales  as  a  model  for  guidance  in  the  treat- 
ment of  such  topics  as  are  embraced  in  that  work.  An 
effort  has  been  made  to  afford  some  compensation  for  the 
imperfections  of  the  attempt,  by  references  to  American 
decisions,  and  to  the  authorities  in  the  civil  law,  not  else- 
where  so  readily  accessible. 

Temple,  August,  1868. 


PREFACE  TO  THE  SECOND  EDITION. 


In  this  Second  Edition,  the  numerous  important  deci- 
sions which  have  been  given  since  the  publication  of  this 
Treatise  in  1868  have  been  carefully  noted,  and  some 
anterior  authorities  which  had  escaped  the  author's  re- 
search have  been  added. 

The  favorable  reception  given  to  the  work  in  the 
United  States  has  encouraged  the  insertion  of  a  larger 
number  of  American,  decisions ;  but  in  order  to  avoid  an 
imnecessary  increase  in  the  bulk  of  the  volume,  reference 
has  generally  been  confined  to  the  latest  leading  case  in 
the  Reports  of  the  Supreme  Court  of  the  United  States, 
and  of  the  Court  of  Appeals  in  the  State  of  New  York. 
This  will  suffice  to  guide  the  reader  to  the  authorities  in 
the  courts  of  the  other  States. 

Temflb,  July,  1878. 


PREFACE  TO  THE  SECOND  EDITION. 


In  this  Second  Edition,  the  numerous  important  deci- 
sions which  have  been  given  since  the  publication  of  this 
Treatise  in  1868  have  been  carefully  noted,  and  some 
anterior  authorities  which  had  escaped  the  author's  re- 
search have  been  added. 

The  favorable  reception  given  to  the  work  in  the 
United  States  has  encouraged  the  insertion  of  a  larger 
number  of  American  decisions ;  but  in  order  to  avoid  an 
unnecessary  increase  in  the  bulk  of  the  volume,  reference 
has  generally  been  confined  to  the  latest  leading  case  in 
the  Reports  of  the  Supreme  Court  of  the  United  States, 
and  of  the  Court  of  Appeals  in  the  State  of  New  York. 
This  will  suflfice  to  guide  the  reader  to  the  authorities  in 
the  courts  of  the  other  States. 

Temple,  July,  1873. 
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ADDENDA. 

Page  546, note  (r^),  cite  Bowes  v.  Shand,  2  App.  Cas.  455,  in  which  the  judgment  of 
the  court  of  appeal,  reversing  the  judgment  of  the  queen's  bench,  was  itself  reversed, 
and  the  judgment  of  the  queen's  bench  as  given  in  this  note  was  restored. 
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SALE  OF  PERSONAL  PROPERTY 


BOOK  L 

FORMATION  OF  THE  CONTRACT. 


PAET  I 

AT  COMMON  LAW. 


CHAPTER  I. 


OF  THE   CONTBACT  OF  SALE  OF  PBBSONAL  PROPERTY,   ITS 

FORM,  AND  ESSENTIAL  ELEMENTS. 


Section 
Definition  of  a  bargain  and  sale  of 
goods      .        .....      1 

The  elements  of  the  contract     .  1 

Parties         .        .  .1 

Mntual  assent     ....      1 


6«etion 
Transfer  of  absolute  property  I 

Price  in  monej   ....      2 
Form  at  common  law .        .  3 

Form  by  statute  of  frauds  .  4 


§  1.  By  the  common  law  a  sale  of  personal  property  is  usually 
termed  a  *'  bargain  and  sale  of  goods."    It  may  be  de-  Definition 
fined  to  be  a  transfer  of  the  absolute  or  general  property   gain  and 
in  a  thing  for  a  price  in  money,  (a)     Hence  it  follows,  ^^ 


(a)  [Wittowsky  r.  Wasson,  71  N.  Car. 
451 .]  Blaekstone's  definition  is,  "  a  trans- 
mutation of  property  fh>m  one  man  to 
another  in  consideration  of  some  price." 
2  Bl.  446.  Kent's  is  "  a  contract  for  the 
transfer  of  property  from  one  person  to 
another  for  a  valuable  consideration."  2 
Kent,  61 5, 1 1  th  ed.  This  definition  would 
include  barter,  which,  though  in  most  re- 

1 


spects  analagous,  is  certainly  not  identi- 
cal, with  sale.  [See  the  definition  giren  by 
Wayne  J.  in  Williamson  v.  Berry,  8  How. 
(U.  S.)  544.  In  Gardner  v.  Lane,  12 
Allen,  89,  43,  Bigelow  C.  J.  said:  "The 
ordinary  definition  of  a  sale,  as  a  transmu- 
tation of  property  from  one  person  to  an- 
other for  a  price,  does  not  fully  express 
the  essential  elements  which  enter  into  and 


2  FOBMATION  OF  THE  CONTRACT.  [BOOK  I. 

that  to  constitute  a  valid  sale,  there  must  be  a  concurrence  of 
The  eie-  the  following  elements,'  viz  :  Ist,  parties  competent  to 
t^rcon-'  contract ;  2d,  mutual  assent ;  8d,  a  thing,  the  absolute 
tract.  Qj-  general  property  in  which  is  transferred  from  the  seller 

to  the  buyer ;  and  4th,  a  price  in  money  paid  or  promised.  That 
Parties.  ^^  requires,  1st,  parties  competent  to  contract,  and  2d, 
Mutual  as-  mutual  assent,  in  order  to  effect  a  sale,  is  manifest  from 
^^^^'  the  general  principles  which  govern  all  contracts.     The 

obKiuir  °*  third  essential  is  that  there  should  be  a  transfer  of  the 
property,  absolute  Or  general  property  in  the  thing  sold ;  for  in  law 
a  thing  may  in  some  cases  be  said  to  have  in  a  certain  sense  two 
owners,  one  of  whom  has  the  general,  and  the  other  a  special 
property  in  it ;  and  a  transfer  of  the  special  property  is  not  a  sale 
of  the  thing.  An  illustration  of  this  is  presented  in  the  case  of 
Jeiikina  v,  Jenkins  t;.  Brown,  (6)  where  a  factor  in  New  Orleans 
Brown.  bought  a  cargo  of  com  with  his  own  money,  on  the  order 
of  a  London  correspondent.  He  shipped  the  goods  for  account  of 
his  correspondent,  and  wrote  letters  of  advice  to  that  effect,  and 
sent  invoices  to  the  correspondent,  and  drew  bills  of  exchange  on 
him  for  the  price,  but  took  bills  of  lading  to  his  own  order,  and 
indorsed  and  delivered  them  to  a  banker  to  whom  he  sold  the  bills 
of  exchange.  This  transaction  was  held  to  be  a  transfer  of  the 
general  property  to  the  London  merchant,  and  therefore  a  sale  to 
him ;  and  a  transfer  of  a  special  property  to  the  banker  by  the 
delivery  to  him  of  the  bills  of  lading,  which  represented  the  goods. 
And  in  like  manner  when  goods  are  delivered  in  pawn  or  pledge, 
the  general  property  remains  in  the  pawnor,  and  a  special  prop- 
erty is  transferred  to  the  pawnee.  (<?) 

§  2.  So  in  relation  to  the  element  of  price.  It  must  be  money^ 
Price,  muat  paid  or  promised,  accordingly  as  the  agreement  may  be 
be  money  I  j^^,  ^  ^^^j^  ^j,  ^  credit  sale  ;  but  if  any  other  consideration 

than  money  be  given,  it  is  not  a  sale.  If  goods  be  given  in  ex- 
change for  goods  it  is  a  barter.  So  also  goods  may  be  given  in 
consideration  of  work  and  labor  done,  or  for  rent,  or  for  board  and 

make  up  a  contract.    A  more  complete  brief  and  significant  remark,  'If  any  of 

enumeration  of  these  would  be,  competent  these  ingredients  be  wanting,  there  is  no 

parties  to  enter  into  a  contract,  an  agree-  sale.'    Atkinson  on  Sales,  5."] 
ment  to  sell,  and  the  mutual  assent  of  the       (b)  14  Q.  B.  496 ;  19  L.  J.  Q.  B.  286. 
parties  to  the  subject-matter  of  the  sale        (c)  Halliday  v.  Holgate,  L.  R.  3  Ex. 

and  to  the  price  to  be  paid  therefor.    A  299 ;  Harper  v.  Gfoodsell,  L.  B.  5  Q.  B. 

learned  author  adds  to  this  summary  the  424. 


PAST  I.]     ELEMENTS  AND  FOBU  OF  THE  CONTBAOT.  8 

lodging,  ((2)  or  any  valuable  consideration  other  than  money  ;  all 
of  which  are  contracts  for  the  transfer  of  the  general  and  absolute 
property  in  the  thing,  but  they  are  not  sales  of  goods.  The  legal 
effects  of  such  special  contracts,  as  well  as  of  barter,  on  the  rights 
of  the  parties,  are  generally,  but  not  always,  the  same  as  in  the 
case  of  sales,  (e)  If  no  valuable  consideration  be  given  for  the 
transfer,  it  is  a  gift,  (/)  not  a  sale.  In  Ex  parte  White,  in  re  Nev- 

{d)  See  an  example  in  Keys  o.Harwood,  184;   Dole  v.  Lincoln,  31  Maine,  422; 

2  C.  B.  905.  Allen  v.  Polereczlcj,  31  Maine,  338 ;  Wing 

(«)  For  cases  showing  distinction  be-  v.  Merchant,  57  Maine,  383 ;  Trowbridge 

tween  sale  and  barter,  see  Harris  V.  Fowle,  v,  Holden,  58  Maine,  117  ;  Marston  v. 

cited  in  Barbe  v,  Parker,  1  H.  Bl.  287 ;  Marston,  21  N.  H.  491 ;  GroTer  v,  Grover, 

Hands  v.  Barton,  9  East,  349 ;  Harrison  24  Pick.  261 ;  Huntington  «.  Gilmore,  14 

o.  Lnke,  14  M.  &  W.  139  ;   Sheldon  v.  Barb.  243  ;  Brown  v.  Brown,  23  Barb, 

Gox,  3  B.  &  C.  420 ;  Gnerreiro  v.  Peile,  3  565 ;  Hunter  v.  Hunter,  19  Barb.  631  ; 

B.  &  Aid.  616 ;  Forsyth  v.  Jerris,  1  Stark.  Brink  o.  Gould,  7  Lansing,  425 ;  Whit- 

437 ;  Read  v,  Hutchinson,  3  Camp.  352 ;  ing  v.  Barrett,  7  Lansing,  106 ;  Mahan 

[The  diflbrence  between  a  aak  and  an  ex-  v.  United  States,  16  Wallace,  143 ;  Adams 

eftoji^isthis:  that  in  the  former  the  price  v.  Hayee,  2  Ired.  (Law)  366;   Sims  v. 

is  paid  in  moneif ;  whilst  in  the  Jatter  it  is  Sims,  2  Ala.  117  ;  Hitch  v.  Davis,  3  Md. 

paid  in  goods,  by  way  of  barter.    But  the  Ch.  266 ;  People  v.  Johnson,  14  HI.  342 ; 

same  rules  of  law  apply  to  both.    **  The  Withers  v.  Weaver,  10  Barr,  391 ;  In  re 

distinction  between  a  sale  and  exchange  of  Campbell's  Estate,  7  Barr,  100 ;  Carpenter 

property  is  rather  one  6f  shadow  than  of  v.  Dodge,  20  Y t.  595 ;  Camp's  Appeal,  36 

substance.    In  both  cases  the  title  to  prop-  Conn.  88,  92  ;  Dean  v.  Dean's  Estate, 

erty  is  absolutely  transferred,  and   the  43  Vt  337 ;  Blanchard  v,  Sheldon,  43  Vt. 

same  rules  of  law  are  applicable  to  the  512;  Reed  v.  Spanlding,  42  .N.  H.  114 ; 

transaction,  whether  the  consideration  of  2  Kent,  438,  439.     But  an  efiectnal  gift 

the  contract  is  money  or  by  way  of  bar-  may  be  made  of  a  chattel  already  in  the 

ter."     Bigelow  J.   in  Commonwealth  v.  actual  possession  of  the  donee,  without 

Clark,  14  Gray,  372.    See  Howard  p.  Har-  any  renewed  act  of  delivery.    Champney 

ris,  8  Allen,  297.    But  there  is  a  diffeience  v.  Blanchard,  39  N.  T.  1 1 1 ;  Wing  v.  Mer. 

between  a  contract  of  sale  and  an  ex-  chant,  97  Maine,  383  ;  Dole  v.  Lincoln  > 

change,  in    the  form   of  remedy  to   be  31  Maine,  422  ;  Whiting  u,  Barrett,  7  Lan- 

adopted  for  a  breach.    The  declaration  for  sing,  106,  109  ;   Shower  v,  Pilck,  4  'Ex. 

breach  of  an  agreement  for  an  exchange  478  ;   Huntington  v.  Gilmore,  14  Barb, 

of  goods  should  be  special ;   a  count  for  243,   247,  248.      ''  A  gift   is  strictly  a 

goods  sold  and  delivered  is  not  sufficient  contract"    Hoar  J.  in  Attorney  General 

Mitchell  t;.  Gile,  12  N.  H.  890;   Vail  v,  v.  Merrimack  Manuf.  Co.  14  Gray,  603. 

Strong,  10  Vt  457.    See,  also,  Loomis  v.  Gifts  inter  vivot,  "  when  made  perfect  by 

Wainwright,  21  Vt.  520 ;  2  Bl.  Com.  446,  delivery  of  the  things  given,  are  executed 

447  ;  Anon.  3  Salk.  157.]  contracts."    Wilde  J.  in  Grover  v,  Grover, 

(/)  Parol  gifts  of  personal  chattels  do  24  Pick.  264.    Delivery  in  this,  as  in  every 

not  pass  the  property,  if  there  be  no  act-  other  case,  must  be  according  to  the  nat- 

nal  delivery  to  the  donee.    Irons  v.  Small-  nre  of  the  thing..    The  donor  must  part 

inece,  2  B.  &  A.  551 ;  Shower  v.  PQch,  4  not  only  with  the  possession,  but  with  the 

Ex.  478 ;  Douglas  v.  Douglas,  22  L.  T.  dominion  of  the  property ;  and  when  the 

N.  8. 127 ;  [Hanson  v,  Millett,  55  Maine>  gift  i»  perfect^  by  delivery  and  acceptance. 
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ille,  (^)  is  an  interesting  exposition,  by  James  and  Mellish  LL. 
J  J.  of  the  principles  by  which  to  distinguish  between  a  contract  of 
"  sale  or  return,"  and  a  contract  of  del  credere  agency ;  and  in  the 
South  Australian  Insurance  Company  v.  Randell,  (A))fthe  distinc- 
tion between  a  sale  and  a  bailment  is  elucidated,  (i)'^ 

it  is  then  irrevocable  hj  the  donor.     2    Wyman,  100  Mass.  198.    This  was  an  ae- 
Eent,  439,  440 ;  Noble  v.  Smith,  2  John,    tion  for  the  price  of  a  horse,  as  on  a  sale 
52;  Hooper  v.  Goodwin,  1  Swanst.  485;    thereof.     It  appeared  that  the  plaintiff 
Picot  V,  Sanderson,  1  Dev.  (N.  Car.)  309.]    had  the  horse  for  sale ;  that  the  defendant 
As  to  gifts  of  money  hj  check,  see  Brom-    asked  and  was  told  the  price  and  character 
ley  V.  Branton,  L.  R.  6  £q.  275,  and  cases  of  the  horse;  that  the  defendant  expressed 
there  cited ;  [Jones  t;.  Lock,  L.  B.  1  Ch.  a  desire  to  take  the  horse  and  try  it,  and 
App.  25.]   And  as  to  gift  of  a  bond  without  proposed  that  **  if  the  plaintiff  would  let 
delivery,  see  Morgan  v,  Malleson,  L.  B.  10  him  take  the  horse  and  try  it,  if  he  did  not 
Eq.  475,  and  cases  there  cited.     [In  Jones  like  it  he  wonld  retnm  it  in  as  good  con- 
V.  Lock,  L.  B.  I  Ch.  App.  28,  Lord  Cran-  dition  as  he  got  it,  the  night  of  the  day 
worth  L.  C.  said :  **  No  doubt  a  gift  may  he  took  it ; "  and  the  plaintiff  assented, 
be  made  by  any  person  sui  juris  tind  compos  and  deliyered  the  horse  to  the  defendant's 
mentis,  by  a  conveyance  of  real  estate  or  servant,  from  whom  it  escaped  almost  im- 
by  delivery  of  a  chattel ;  and  there  is  no  mediately  without  his  fault,  and  was  so 
doubt  also  that,  by  some  decisions,  unfor-  injured  that  the  defendant  had  no  oppor- 
tnnate  I  must  think  them,  a  parol  declara-  tunity  to  try  it,  but  did  not  retnm  it 
tion  of  trust  of  personalty  may  be  per-  within  the  time  agreed,  nor  afterwards, 
fectly  valid  even  when  voluntary.     If  I  The  plaintiff  testified  that  he  did  not  ex- 
give  any  chattel,  that,  of  course,  passes  by  pect  that  the  defendant  wonld  finally  take 
delivery  ;  and  if  I  say,  expressly  or  im-  the  horse  until  after  he- had  tried  it    The 
pliedly,  that  I  constitute  myself  a  trustee  court  decided  that  this  evidence  showed  a 
of  personalty,  that  is  a  trust  executed,  and  bailment  of  the  horse,  but  no  sale.    Wells 
capable  of  being  enforced  without  consid-  J.  said :   "  This  contract,  it  is  true,   is 
eration."    AlS  to  voluntary  gifts  and  set-  silent  as  to  what  was  to  take  place  if  tbe 
tlements  of  personal  property,  including  defendant  should  like  the  horse,  or  if  be 
promissory  notes  and  other  choses  in  ac-  should  not  return  it.    It  may  perhaps  be 
tion,  see  Bichardson  v.  Bichardson,  L.  B.  fairly  inferred  that  the  intent  was  that  If 
3  Eq.  686 ;  Kekewich  v.  Manning,  1  De  he  did  like  the  horse  he  was  to  become  the 
G.,  M.  &  G.  176  ;  In  re  Way's  Trusts,  purchaser  at  the  price  named.    But,  even 
2  De  G.,  J.  &  S.  (Am.  ed.)  365,  and  note  if  that  were  expressed,  the  sale  would  not 
(1) ;  Wing  V,  Merchant,  57  Maine,  383;  take  effect  until  the  defendant  should  de- 
Beed  v,  Spaulding,  49  N.  H.  114;  Wes-  termine  the  question  of  his  liking.    An 
terlo  V.  De  Witt,  36  N.  Y.  340 ;  Connor  t;.  option  to  purchase  if  he  liked  is  essen- 
Trawick,  37  Ala.  289,  295  ;  2  Kent,  438  ;  tially  different  from  an  option  to  return  a 
Sir  W.  Page  Wood  V.  C.  in  Penfold  v,  purchase  if  he  should  not  like.    In  one 
Mould,  L.  B.  4  £q.  562,  564 ;    Stone  v.  case  the  title  will  not  pass  until  the  option 
Hackett,  12  Gray,  227;  Bomeman  v,  Sid-  is  determined;  in  the  other  the  property 
linger,  15  Maine,  429.]  passes  at  once,  subject  to  the  right  to  re- 

{g)  L.  B.  6  Ch.  App.  397 ;  [post,  §§  597  sdnd  and  return.    A  mere  failure  to  return 

and  note,  598.]  the  horse  within  the  time  agreed  may  be  a 

(A)  L.  B.  3  P.  C.  C.  101.  breach  of  contract,  upon  which  the  plain- 

^'  (t)  [The  distinction  between  a  sale  and  tiff  is  entitled  to  an  appropriate  remedy ; 

a  bailment  is  further  illustrated  in  Hunt  v.  but  has  no  such  l^gal  effect  as  to  convert 
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§  3.  By  the  common  law,  all  that  was  required  to  give  validity 
to  a  sale  of  personal  property,  whatever  may  have  been  Form  at 
the  amount  of  value,  was  the  mutual  assent  6t  the  par-  law. 
ties  to  the  contract.  As  soon  as  it  was  shown  by  any  evidence, 
verbal  or  written,  that  it  was  agreed  by  mutual  assent  that  the  one 
shonld  transfer  the  absolute  property  in  the  thing  to  the  other  for  a 
money  price,  the  contract  was  completely  proven,  and  binding  on 
both  parties,  (k)  If,  by  the  terms  of  the  agreement,  the  property 
in  the  thing  sold  passed  immediately  to  the  buyer,  the  contract  was 
termed  in  the  common  law  *'a  bargain  and  sale  of  goods ;"  but  if 
the  property  in  the  goods  was  to  remain  for  the  time  being  in  the 
seller,  and  only  to  pass  to  the  buyer  at  a  future  time,  or  on  the  ac- 
compUshment  of  certain  conditions,  as  for  example,  if  it  were  nec- 
essary to  weigh  or  measure  what  was  sold  out  of  .the  bulk  belong- 
ing to  the  vendor,  then  the  contract  was  called  in  the  common  law 
an  executory  agreement.  The  distinction  between  a  bargain  and 
sale  of  goods  and  an  executory  agreement  is  the  subject  of  book 
II.  of  this  treatise. 

§  4.  A  very  important  modification  of  the  common  law  in  respect 

the  bailment  into  a  sale."   See,  also,  Fuller  the  return,  and  the  title  to  the  pn^rty  is 

0.  Boswell,  34  Vt.  107 ;  Bnlkley  v.  An-  changed ;  the  transaction  is  a  sale.    Lon- 

drews,  39  Conn.  70;  Fritchett  v.  Cook,  62  ergan  v.  Stewart,  55  111.  45 ;    Rahillj  v, 

Penn.  St  193;  Walker  v,  Bntterick,  105  Wilson,  3  Dill.  420;  Schlesinger  v,  Strat- 

Masfl.  237.    Where  by  a  contract  a  person  ton,  9  R.  L  578.    See  Beed  v.  Abbey,  S 

receives  a  chattel  to  keep  for  a  certain  Thomp.  &  C.  (N.  Y.)  380.    A  deposit  of 

time,  and  to  become  the  owner  of  it  then,  grain  with  a  warehouseman  with  the  un- 

if  he  has  paid  the  stipulated  price,  but  if  derstanding  that  he  is  to  ship  and  sell  it 

otherwise,  to  pay  for  its  use ;  he  receiyes  it  on  his  own  account,  and,  wben  the  depos- 

as  bailee,  and  the  property  is  not  changed  itor  desires  to  sell,  pay  him  the  highest, 

until  the  price  is  paid.    Enlow  v.  Klein,  price  or  return  a  like  quantity  and  quality, 

79  Fenn.  St.  488.    See  Bose  v.  Story,  1  was  held  to  constitute  a  sale  and  not  a 

Penn.  St.  190 ;  Clark  v.  Jack,  7  Watts,  bailment.    Johnston  v.  Browne,  37  Iowa, 

375 ;  Becker  v.  Smith,  59  Fenn.  St  469;  200.  —  Sale  or  consignment.    Where  by  the 

Myers  v.  Harvey,  2  Penn.  479 ;  Crist  o.  terms  of  a  contract  one  party  is  to  take 

Kleber,  79  Penn.  St.  240.    It  is  said  to  be  goods  of  another  and  return  monthly  the 

a  recognized  distinction  between  bailment  amount  of  sales,  at  the  prices  charged  by 

and  sale,  that  when  the  identical  thing  tbe  latter,  who  will  flimish  the  former  with 

delivered  is  to  be  returned,  though  in  an  all  goods  in  his  line,  it  is  to  be  regarded 

altered  form,  the  contract  is  one  of  bail-  as  a  consignment  of  the  goods  for  sale,  and 

ment,  and  the  title  to  the  property  is  not  not  a  sale  of  them.    Walker  v.  Butterick, 

changed.    When  there  is  no  obligation  to  105  Mass.  237.  n^ 

return  the  specific  article,  and  the  receiver        {k)  [See  Lincoln  v.  Johnson,  43  Vt. 

is  at  liberty  to  return  another  thing  and  74,  77 ;  Darden  v,  Lovelace,  52  Ala.  290, 

of  equal  value,  he  becomes  debtor  to  make  291.] 
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to  a  bargain  and  sale  of  goods,  and  to  an  executory  contract, 
Statute  of  was  introduced  by  the  statute  29  Car.  2,  c.  8,  commonly 
frauds.  called  the  statute  of  frauds,  and  an  amendment  thereof, 
the  9  Geo.  4,  c.  14,  s.  7,  which  are  very  fully  considered,  postj 
book  I.  part  II. 


CHAPTER  n. 


OP  THE  PABTIES  TO  THE  CONTBACT. 


aVCTIOK  I.  —  WHO  MAT  SELL. 

SMtlon 
In  general,  none  but  owner  . '    6 

Effect  of  oatfltandiog  writ  on  owner*s 

power  to  lell 7 

Exceptions  to  general  mle  7 

Market  OTcrt 8 

Exceptions 9 

Sale  by  sample    .        .                .10 
Pnichase  by  shopkeeper  in  Lon- 
don   10 

Stoleo  goods,  when  felon  is  pros- 
ecuted       11 

Beimbnrsement  of  innocent  pur- 
chaser       12 

Sale,  horses  in  market  orert       .    14 
Negotiable  securities  .        .  .15 

Goods  pawned 16 

Goods  taken  by  kheriJQSi  .17 

Goods  in  wrecked  ships     .  .18 

Factors  and  consignees      .  .19 

Persons  intrusted  with  possession 

by  owner 19 


Law  doubtftil 


Section 
.    20 


BBOTION  II.  —  WHO  MAT  BUT. 

Persons  generally  incompetent 
Infants    .... 

Necessaries  . 

Question  of  fact  or  law  ? 

Married  infant    . 

Infant  tradesman 

Ratification  after  majority 
Lunatics 
Drunkards 
Married  women  — 

1.  At  common  law 
Husband  dviliter  mortuus 
Husband  alien,  abroad 
Sole  trader  in  London 

2.  By  statute 
Protection  order 
Property  act,  1870  . 

3.  In  equity 


21 
22 
23 
24 
25 
26 
27 
29 
30 

31 
32 
33 
35 
36 
36 
36 
37 


§  5.  So  far  as  the  general  capacity  to  contract  is  concerned, 
and  the  rules  of  law  relating  to  persons  either  totally  incompetent 
to  contract,  or  protected  from  liability  by  reason  of  infancy,  cover- 
ture, and  the  like  causes,  the  reader  must  be  referred  to  treatises 
which  embrace  the  subject  of  contracts  in  general.  Such  rules  and 
principles  as  are  specially  applicable  to  sales  of  goods  will  be  ex- 
amined in  this  chapter. 

SECTION  I. — WHO  MAY  SELL. 

§  6.  In  general,  no  man  can  sell  goods  and  convey  a  valid  title 
to  them  imless  he  be  the  owner,  or  lawfully  represent  Kone  but 
the  owner.    Nemo  dot  quod  non  habet.  (a)    A  person,  ^^  ^^^^* 

(a)  Peer  v.  Humphreys,  2  Ad.  &  E.  161 ;  [Stanley  v.  Gaylord,  1  Gush.  536, 
495;  Whisder  v,  Foster,  32  L.  J.  C.  P.    545;  Parsons  t».  Webb,  8  Greenl.38;  Gal- 
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therefore,  however  innocent,  who  buys  goods  from  one  not  the 
owner,  obtains  no  property  in  them  whatever  (except  in  some 
special  cases  presently  to  be  noticed)  ;  and  even  if,  in  ignorance  of 
the  fact  that  the  goods  were  lost  or  stolen,  he  resell  them  to  a  third 
person,  in  good  faith,  he  remains  liable  in  trover  to  the  original 

owner,  who  may  maintain* his  action  without  prosecuting  the 
felon,  (b)     But  a  man  may  make  a  valid  agreement  to  sell  a  thing 

vin  V.  BacoD,  2  Fairf.  28 ;  Barrett  v.  War-  chaser,  haying  cat  and  harvested  it,  can- 
ren,  3  Hill,  348 ;  Gilmore  v.  Newton,  9  not  avoid  paying  the  full  contract  price 
Allen,  171 ;  Hilej  v.  Water  Power  Co.  11  for  the  grass  on  the  ground  that  the  co- 
Gush.  11;  Bearce  v.  Bowker,  115  Mass.  tenant  has  forhidden  payment.  Brown  v. 
129  ;  Moody  v.  Blake,  117  Mass.  23,  26  ;  Wellington,  106  Mass.  318.  Colt  J.  said : 
Chapman  v.  Cole,  12  Gray,  141 ;  Prime  v.  "  The  cutting  of  the  grass  hy  the  plain- 
Cobb,  63  Maine,  200 ;  Conrtis  v.  Cane,  32  tiff^s  [the  seUer's]  authority,  and  the  sale 
Vt  232 ;  Riford  v,  Montgomery,  7  Vt.  and  delivery  of  it  by  him  to  the  defendant 
418;  Williams  r.  Merle,  11  Wend.  80;  [the  purchaser],  was  an  appropriation  of 
Kinder  v.  Shaw,  2  Mass.  398 ;  Wilson  v.  it,  which  gave  the  plaintiff  a  good  title  to 
Crockett,  43  Missou.  218  ;  Bryant  v,  the  whole  of  it,  so  far  as  this  defendant  is 
Whitcher,  52  N.  H.  158,  161.  But  it  is  concerned;  and  it  is  no  defence  to  this  ac- 
not  necessary  that  the  goods  should  be  in  tion  that  the  cotenant,  after  it  was  cut  and 
the  actual  possession  of  the  vendor  at  the  removed,  forbade  the  defendant  to  pay  for 
time  of  sale.    The  sale  may  be  good,  al-  it"] 

though  the  goods  are  in  the  possession  of  (6)  Stone  v.  Marsh,  6  B.  &  C.  551 ; 

a  third  party  tortiously  withholding  them.  Marsh  v.  Keating,  1  Bing.  N.  C.  198;  and 

"I  know  of  no  principle  of  law,"  says  2  CI.  &  Fin.  250;  White  v.  Spettigue,  13 

Judge  Story  in  the  case  of  The  Brig  Sarah  M.  &  W.  603 ;  Lee  v.  Bayes,  18  C.  B.  599 ; 

Ann,  2  Sumner,  211,"  that  establishes  that  [Crane  v,  London  Dock  Co.  5  B.  &  S.  313 ; 

a  sale  of  personal  goods  is  invalid,  because  2  Kent,  325 ;  1  Chitty  Contr.  (11th  Am. 

they  are  not  in  the  possession  of  the  right-  ed.)  534 ;  Beazley  v.  Mitchell,  9  Ala.  780 ; 

ful  owner ;  but  are  withheld  by  a  wrong-  Hoffman  v.  Carow,  20   Wend.  21  ;    22 

doer.    The  sale  is  not,  under  such  circum-  Wend.  285 ;   Dame  v.  Baldwin,  8  Mass. 

stances,  the  sale  of  a  right  of  action,  but  519;    McGrew   v,   Browder,   14    JSIartin 

it  is  the  sale  of  the  thing  itself,  and  good  (La.),  17  ;  Roland  v.  Gundy,  5  Ohio,  202; 

to  pass  the  title  against  every  person  not  Browning  v,  Magill,  2  Harr.  &  J.  308 ; 

holding  the  same  under  a  bond  Jide  title  Heckle  v,  Lurvey,  101  Mass.  344 ;  Gilmore 

for  a  valuable  consideration  without  no-  v,  Newton,  9  Allen,  171 ;    Chapman  v. 

tice;  and  a  fortiori,  against  a  wrong-doer."  Cole,  12  Gray,  141 ;  Stanley  ».  Gaylord,  1 

The  same  was  held  in  Cartland  v.  Morri-  Cush.  536 ;  Riley  v,  Boston  Water  Power 

son,  32  Maine,  190 ;  Webber  v,  Davis,  44  Co.  11  Cush.  11.    Upon  the  principle  stated 

Maine,  147 ;  Hubbard  v.  Bliss,  12  Allen,  in  the  text,  it  is  held  that  an  auctioneer, 

590 ;  Carpenter  r.  Hale,  8  Gray,  157.    See  who  receives  and  sells  stolen  goods,  not 

Boynton  r.  Willard,  10  Pick.  166,  169;  knowing  nor  having  reason  to  believe  that 

Hassell  v.  Borden,  1  Hilton  (N.  Y.),  128 ;  they  were  stolen ;  or  a  person  who  in  good 

Zabriskie  v.  Smith,  3  Keman,  322 ;  Tome  faith  buys  a  stolen  horse,  and  afterwards 

t*.  Dubois,  6  Wallace,  554;  First  National  exercises  dominion  over  him  by  letting 

Bank  of  Cairo  v.  Crocker,  111  Mass.  163,  him  to  a  third  person;   is  liable  to  the 

169, 170.    If  one  tenant  in  common  of  a  rightful  owner  in  trover  without  a  previous 

hay  field  in  occupation  thereof,  sells  the  demand.    Hoffman  v.  Carow,  20  Wend, 

entire  crop  of  standing  grass,  the  pur-  21 ;  S.  C.  22  Wend.  285 ;  Coles  v.  Clark,  3 


PABT  I.]  PABTIES.  9 

not  yet  his,  (<?)  and  even  a  thing  not  yet  in  existence ;  this  execu- 
tory contract  will  be  examined  in  the  next  chapter,  which  treats 
of  the  things  sold. 

§  7.  In  general,  also,  any  person  competent  to  contract  may  sell 
goods  of  which  he  is  owner,  and  convey  a  perfect  title  to 
the  purchaser.     But  if  the  buyer  has  notice  that  any   outstand- 
writ,  by  virtue  of  which  the  goods  of  the  vendor  might   against 
be  seized  or  attached,  has  been  delivered  to  and  remains  ®'^°*'^- 
unexecuted  in  the  hands  of  the  sheriff,  under-sheriff,  or  coroner, 
the  goods  purchased  by  him  are  liable  to  seizure  in  his  hands 
under  such  writ,  by  virtue  of  the  statutes  29  Car.  2,  c.  3,  and  19 
&  20  Vict.  c.  97,  s.  1.     The  delivery  of  the  writ  to  the  sheriff  binds 
the  property  from  the  date  of  delivery,  but  does  not  change  the 
ownership ;  so  that  the  vendor's  transfer  is  valid,  but  the  purchaser 
takes  the  goods  subject  to  the  rights  of  the  execution  creditor,  (d) 
If,  however,  the  purchaser  had  no  notice  of  the  existence  of  the 
writ  in  the  sheriff's  hands,  the  -first  section  oi  the  act  19  &  20 
Vict.  c.  97,  called  the  "  Mercantile  Law  Amendment  Act,"  pro- 
tects him,  by  providing  that  no  such  writ  "  shall  prejudice  the 
title  to* such  goods  acquired  by  any  person  hand  fide  and  for  a 
valuable  consideration  before  the  actual  seizure  or  attachment 
thereof  by  virtue  of  such  writ."  (e)     The  first  and  most  impor- 

Cnsh.  399 ;  Gilmore  ».  Newton,  9  Allen,  them  by  delivery  and  paid  the  proceeds  to 

171;  Hills  V.  Snell,  104  Mass.  177;  WU-  his  employer,  without  benefit  to  himself, 

llama  v.  Merle,  11  Wend.  80 ;  Coords  v.  and  without  any  demand  or  notice.] 

Cane,  32  Vt.  232.    Yet  even  in  the  case  (c)  [See  Bruce  v.  Bishop,  43  Yt.  161, 

of  stolen  goods,  a  mere  naked  bailee,  who  163.] 

does  no  act,  and  has  no  intent,  to  convert  (d)  Woodland  v.  Fuller,  11  Ad.  &  E. 

them  to  his  own  use,  or  withhold  them  859.    [As   to  the  sale  and   delivery  of 

from  the  owner,  and,  before  any  demand  property  under  attachment,  see  post,  §  696 

made  upon  him,  delivers  them  back  to  the  in  note  (6).] 

person  from  whom  he  received  them,  is  (e)  This  section  is  not  retrospective  in 

not  guilty  of  a  conversion,  although  he  its  operation,  and  does  not  affect  preexist- 

knew  that  they  were  stolen.    Loring  v,  ing  rights.    Williams  v.  Smith,  [2  H.  &  N. 

Mnlcahy,  3  Allen,  575.    So  in  Spooner  443;]  26  L.  J.  Ex.  371 ;  and  in  error,  [4 

V.  Holmes,  102  Mass.  503,  it  was  held  by  H.  &  N.  559 ;]  28  L.  J.  Ex.  286 ;  Flood  v, 

a  majority  of  the  court,  that  an  action  for  Patterson,  30  L.  J.  Ch.  486 ;  and  Jackson 

the    conversion   of    interest   coupons   of  v.  Woolley,  8  E.  &  B.  778 ;  and  27  L.  J. 

United  States  bonds  cannot  be  maintained  Q.  B.  181,  448.    The  subsequent  statutes 

by  the  owner,  from  whom  they  have  been  of  23  &  24  Vict  c.  38,  and  27  &  28  Vict, 

stolen,  against  a  person  who  has  received  c.  112,  furnish  the  rules  on  this  subject,  in 

them  as  an  agent,  for  exchange  in  good  respect  of  land,  including  leasehold  titles 

&ith  and  without  gross  negligence,  from  to  land, 
a  party  to  the  thef^  and  has  transferred 
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Exceptions  tant  exception  to  the  rule  that  a  man  cannot  make  a 

to  rale  that  '*' 

owners        valid  sale  of  goods  that  do  not  belong  to  him,  is  pre- 
seiL  sented  in  the  case  of  sales  made  in  market  overt.  (/) 

§  8.  Market  Ovbbt  in  the  country  is  held  on  special  days, 
Market  provided  by  charter  or  prescription ;  (y)  but  in  London 
overt.  every  day  except  Sunday  is  market-day.  (A)  In  the 
country  the  only  place  that  is  market  overt  is  the  particular  spot 
of  ground  set  apart  by  custom  for  the  sale  of  particular  goods,  and 
this  does  not  include  shops ;  but  in  London  every  shop  in  which 
goods  are  exposed  publicly  to  sale  is  market  overt  for  such  goods 
as  the  owner  openly  professes  to  trade  in.  (e)  As  a  London  shop 
is  not  a  market  overt  for  any  goods  except  such  as  are  usually  sold 
there,  it  was  held  in  the  leading  case,  (e)  that  a  scrivener's  shop 
was  not  a  market  overt  for  plate,  though  a  goldsmith's  would  have 
been.  So  Smithfield  was  held  not  to  be  a  market  overt  for 
clothes,  but  only  for  horses  and  cattle  ;  (k^  and  Cheapside  not  for 
horses  ;  (J)  and  Aldridge's  not  for  carriages,  (m)  A  wharf  is  not 
a  market  overt,  even  in  the  city  of  London,  (n)  In  a  recent  case 
in  the  queen's  bench,  the  common  law  doctrine  of  market  overt 
was  much  discussed,  and  the  chief  justice  expressed  the  opinion 
that  a  sale  could  not  be  considered  as  made  in  market  overt  ^^  un- 
less the  goods  were  exposed  in  the  market  for  sale,  and  the  whole 
transaction  begun,  continued,  and  completed  in  the  open  market ; 
so  as  to  give  the  fullest  opportunity  to  the  man  whose  goods  have 

(/)  [The  law  of  MassachiiflettB  does  52  N.  H.  158.    In  Maine,  Coombs  v.  Got- 
not  recognize  the  ef!l9ct  of  the  English  den,  59  Maine,  111,  112.    See  Fawcett  v. 
sale  in  market  overt.   Dame  o.  Baldwin,  8  Osbom,  32  El.  411;  Robinson  v.  Skip- 
Mass.  521;   Towne  v.  Collins,  14  Mass.  worth,  23  Ind.  811.] 
500 ;  Southwick  v,  Hamdell,  2  Dane  Abr.  (g)  See  Benjamin  v,  Andrews,  5  C.  B. 
286.    This  is  generally  true  of  the  law  in  N.  S.  299 ;  27  L.  J.*  M.  C.  310. 
aU  of  the  American  states.    2  Kent,  344 ;  (A)  Case  of  market  oyert,  5  Bep.  83  b ; 
Ventress  v.  Smith,   10  Peters,  176.    In  L'Evesque  de  Worcester's  case,  Moore, 
New  York,  Wheelwright  v.  Depeyster,  1  360 ;  Poph.  84 ;  Comyn's  Dig.  Market,  E. ; 
John.  480;  Hoffman  v.  Carow,  22  Wend.  2  Bl.  Com.  449;  Lyons  v,  De  Pass,  11 
285 ;    S.   C.  20  Wend.  21 ;    Mowr^  v.  Ad.  &  E.  326 ;  Crane  v.  The  London  Dock 
Walsh,  8  Cowen,  238.    In  Pennsylvania,  Company,  33  L.  J.  Q.  B.  224 ;  S.  C.  5  B. 
Easton  v.  Worthington,  5  Seig.  &  R.  130;  &  S.  313 ;  Anon.  12  Mod.  521. 
Hosack  V,  Weaver,  1  Yeates,  478 ;  Hardy  (t)  5  Rep.  83  b. 
V.  Metzgar,  2  Yeates,  347.    In  Vermont,  (k)  Moore,  360. 
Heacock  v.  Walker,  1  Tyler,  341 ;  Griffith  (I)  lb.    See,  also,  Taylor  v.  Chambers, 
V.  Eowler,  18  Vt.  390.    In  Ohio,  Roland  Cro.  Jac.  68. 

o.  Gundy,  5  Ohio,  203.    In  Maryland,  (m)  Mamer  v.  Banks,  C.  P.  Nov.  1867. 

Browning  v.  Magill,  2  Harr.  &  J.  308.  See  Weekly  Notes,  261. 

In  New  Hampshire,  Bryant  v.  Whitcher,  (n)  Wilkinson  v.  King,  2  Camp.  335. 
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been  taken  to  make  pnrsuit  of  them,  and  prevent  their  being 
Bold.  ((?) 

§  9.  The  exceptions  to  the  validity  of  sales  made  in  market 
overt  by  one  who  is  not  the  owner,  and  the  rules  of  law 
gOTeming  the  subject,  are  fully  treated  by  Lord  Coke,  market 
in  %  Inst.  713,  and  have  been  the  subject  of  numerous  ^not^ 
decisions.    A  sale  in  market  overt  does  not  ^ve  a  good   ^^^^' 
title  to  goods  belonging  to  the  sovereign ;  nor  protect  a  buyer  who 
knew  that  they  were  not  the  property  of  the  seller,  or  was  guilty 
of  bad  faith,  in  the  transaction.    The  purchaser  is  not  protected  if 
the  sale  be  made  in  a  covert  place,  as  a  back  room,  warehouse,  or 
shop  with  closed  windows ;  or  between  sunset  and  sunrise ;  or  if 
the  treaty  for  sale  be  begun  out  of  market  overt.     The  privilege 
of  market  overt  does  not  extend  to  gifts,  (p)  nor  to  sales  of  pawns 
taken  to  any  pawnbroker  in  London,  or  within  two  miles  there- 
of ;  (jq)  and  if  the  original  vendor  who  sold  without  title,  come 
again  into  possession  of  the  goods  after  any  number  of  intervening 
sales,  the  right  of  the  original  owner  revives,  (r) 

§  10.  A  sale  by  sample  is  not  a  sale  in  market  overt,  and  in 
Hill  V.  Smith,  (%)  Sir  James  Mansfield  C.  J.  said  :  ^^  All  saie  by 
the  doctrine  of  sales  in  market  overt  militates  against  5*^^®^°*** 
any  idea  of  a  sale  by  sample ;  for  a  sale  in  market  overt  ™^^^ 
requires  that  the  commodity  should  be  openly  sold  and   {jjn  ^^ 
delivered  in  the  market."     This  decision  was  approved   ^^^ 
and  followed  by  the  queen^  bench  in  Crane  v.  The  London  Dock 
Company.  (£)    In  Lyons  t;.  De  Pass,  (u)  a  sale  was  held  to  be 
entitled  to  the  privilesce  of  market  overt  where  made  in    _     . 

.  ,  ,         ,  1        Purchase 

a  shop  in  the  city  of  London  TO  the  shopkeeper  who  by  shop- 
dealt  in  such  goods ;  but  the  point  was  not  raised,  and  London. 
the  existence  of  the  privilege  in  such  a  case  was  strongly  Lyons  o. 
questioned  by  the  judges  in  Crane  v.  The  London  Dock 
Company,  (x) 

(o)  PcrCockbum  C.J.  in  Crane  v.Th«  (r)  2  Bl.  Com.  450;  2  Inst.  713;  and 

London  Dock  Company,  5  B.  &  8.  313 ;  see  per  Best  J.  in  Freeman  v.  East  India 

83  L.  J.  Q.  B.  224.  Company,  5  B.  &  A.  624. 

(p)  2  Inst  713 ;  2  Bl.  Com.  499;  Har-  («)  4  Tannt.  532. 

top  V.  Hoare,  2  Str.  1187  ;  Wilkinson  v.  \t)  33  L.  J.  Q.  B.  224 ;  5  B.  &  S.  313. 

King,  2  Camp.  335 ;  Packer  v.  Gillies^  2  See  Baili£b  &c.  of  Tewkesbury  v,  Ditson, 

Camp.  336,  note ;  cases  cited  in  Crane  v,  6  East,  438. 

The  London  Dock  Company,  33  L.  J.  Q.  (u)  11  Ad.  &  E.  326. 

B.  224 ;  5  B.  &  S.  363.  (x)  See  note  (0  above. 

(q)  Act  1,  Jac  1,  c.  21,  s.  5 ;  Hartop  v, 
Hoare,  8  Atk.  44. 
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§  11.  The  security  of  a  purchaser  in  market  overt  who  inno- 
Wheretrae  ceutly  buys  Stolen  goods,  is  affected  by  the  statute  24  & 
prosecatefl  25  Vict.  c.  96,  s.  100,  which  reenacts  and  adds  to  the  7 
felon.  4  8  Geo.  4,  c.  29,  s.  67.  (y)     By  the  terms  of  this  sec- 

tion, it  is  provided  that  "  If  any  person  guilty  of  any  such  felony 
or  misdemeanor,  as  is  mentioned  in  this  act,  in  stealing,  tak;ing, 
obtaining,  extorting,  embezzling,  converting,  or  disposing  of,  or  in 
knowingly  receiving  any  chattel,  money,  valuable  security,  or 
other  property  whatsoever,  shall  be  indicted  for  such  offence,  by 
or  on  the  behalf  of  the  owner  of  the  property,  or  bis  executor  or 
administrator,  and  convicted  thereof,  in  such  case  the  property 
shall  be  restored  to  the  owner  or  his  representative  ;  and  in  every 
case  in  this  section  aforesaid,  the  court  before  whom  any  person 
shall  be  tried  for  any  such  felony  or  misdemeanor,  shall  have 
power  to  award  from  time  to  time  writs  of  restitution  for  the  said 
property,  or  to  order  the  restitution  thereof  in  a  summary  man- 
ner." It  has  been  settled,  that  on  the  true  construction,  of  this 
statute,  the  property  in  the  chattel  becomes  revested  in  the  origi- 
nal owner  upon  the  conviction  of  the  felon,  even  though  no  writ 
'  or  order  of  restitution  has  been  made  by  the  court.  («)  But  an 
action  was  held  not  to  be  maintainable  against  an  innocent  pur- 
chaser in  market  overt,  who  had  disposed  of  the  stolen  goods  be- 
fore the  conviction  of  the  thief ;  although  he  was,  while  the  goods 
still  remained  in  his  possession,  notified  of  the  robbery  by  the 
original  owner,  (a) 

§  12.  When  an  innocent  purchaser  of  stolen  goods  has  been 
Beim-  forced  to  make  restitution  to  the  prosecutor  of  the  thief 
toTn"7nt  *e  30  &  81  Vict.  c.  36,  s.  9,  enacts  that  upon  the  con 
purchaser,  yiction  of  the  thief  it  shall  be  lawful  for  the  court  to 
order  that  any  money  taken  from  him  on  his  apprehension  shall 
be  applied  to  reimbursing  the  purchaser  the  price  paid  by  him. 

§  13.  It  was  at  one  time  supposed  that  where  goods  had 
Owner  not  been  stolen,  an  owner  could  not  recover  them  from  an 
proMcute  innocent  vendee  who  had  bought  them,  not  in  market 
covering  o^ert,  until  he  had  done  his  duty  in  prosecuting  the 
from  inno-  thief.     But  the  cases  of  Gimson  v.  Woodfall  (6)  and 

iy)  See,  also,  21  Henry  8,  c.  11,  and  506 ;  19  L.  J.  Q.  B.  447.  See,  also.  Peer 
Parker  v.  Patrick,  5  T.  R.  175.  v.  Humphrey,  2  Ad.  &  E.  495. 

{z)  Scattergood  v,  Sylvester,  15  Q.  B.        (a)  Horwood  v.  Smith,  2  T.  R.  750. 

(6)  2  C.  &  P.  41. 
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Peer  v.  Humphreys  (<?)  were  overruled  in  White  v,  Spet-  <^«"'  ^"^ 
tigue,  (df)  where  it  was  held,  on  the  authority  of  Stone  goods  not 
V.  Marsh,  (e)  and  Marsh  v.  Keating,  (/)  that  the  obli-  market 
gation  of  the  plaintiff  to  prosecute  the  thief  does  not 
apply  where  the  action  is  against  a  third  party  innocent  of  the 
felony.    And  in  Lee  v/Bayes,  (^)  the  law  was  stated  to  be  settled 
in  conformity  with  the  decision  in  White  v.  Spettigue.  (A)     In 
Wells  V.  Abraham,  (i)  on  the  trial  of  an  action  for  tro-  ^^jj^  ^ 
ver,  the  evidence  established  a  primd  fade  case  of  fel-  Abraham, 
ony,  and  after  verdict  for  plaintiff  a  new  trial  was  moved  for  on 
that  ground  and  on  the  further  ground  shown  by  affidavit,  that 
since  verdict  the  plaintiff  had  prosecuted  the  defendant  criminally. 
But  held  that  the  judge  was  bound  to  try  the  cause  on  the  record 
as  it  stood  at  nisi  prius,  and  could  not  nonsuit  the  plaintiff —  and 
the  verdict  was  upheld. 

§  14.  For  more  than  three  centuries  it  has  been  found  necessary 
to  make  special  provision  in  relation  to  the  sale  of  horses  ^^]^^ 
in  market  overt,  on  account  of  the  peculiar  facility  with  ^^^J^g^  "^ 
which  these  animals,  when  stolen,  can  be  removed  from  0^^^. 
the  neighborhood  of  the  owner  and  disposed  of  in  markets  and 
&drs.  (k)  The  statute  of  2  &  3  P.  &  M.  c.  7,  passed  in  1555,  and 
that  of  31  EUz.  c.  12,  in  1589,  contain  the  rules  and  regulations 
applicable  to  this  subject.  The  principal  provisions  of  the  first 
statute  are,  that  there  shall  be  a  certain  special  place  appointed 
and  limited  out  in  all  fairs  and  markets  overt  where  horses  are 
sold ;  that  a  toll-keeper  shall  be  appointed  to  keep  this  place  from 
ten  o'clock  in  the  morning  until  sunset,  and  he  shall  take  the  tolls 
for  all  horses  at  that  place  and  within  those  hours,  and  not  at  any 
other  time  or  place  ;  that  the  parties  to  the  bargain  shall  be  be- 
fore him  present  when  he  takes  the  toll ;  and  that  he  shall  write 
in  a  book  to  be  kept  for  that  purpose,  the  names,  surnames,  and 
dwelling-places  of  the  parties,  and  a  full  description  of  the  animal 
sold.  The  property  in  the  horse  is  not  to  pass  to  the  buyer,  un- 
less the  animal  be  openly  exposed  for  one  hour  at  least  at  the 
place  and  within  the  hours  above  specified ;  and  unless  the  parties 

(c)  2  Ad.  &  E.  495 ;  4  N.  &  M.  430.  (A)  IS  M.  &  W.  603. 

{d)  13  M  &  W.  603.  (i)  L.  R.  7  Q.  B.  554. 

(e)  6  B.  &  G.  551.  (Jb)  [See  Browning  v.  Magill,  2  Harr.  & 

(/)  1  Bing.  N.  C.  198.  J.  308.] 

(g)  18  C.  B.  599. 
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come  together  and  bring  the  animal  to  the  toll-keeper  or  book- 
keeper (where  no  toll  is  paid),  and  have  the  entries  properly 
made  in  the  book.  By  the  second  statute,  it  is  required  that  the 
toU-keeper  or  book-keeper  shall  take  upon  himself  "perfect  knowl- 
edge "  of  the  vendor,  and  "  of  his  true  Christian  name,  surname, 
and  place  of  dwelling  or  resiancy ; "  or  that  the  vendor  shall  bring 
to  the  keeper  one  sufficient  and  creditable  person  that  can  testify 
that  he  knows  the  vendor,  and  in  such  case  the  name  and  resi- 
dence of  the  person  so  testifying,  as  well  as  those  of  the  vendor, 
are  to  be  recorded  in  the  book,  and  the  "  very  true  price  or  value  " 
given  for  the  horse ;  and  in  case  of  failure  to  comply  with  these 
provisions,  the  sale  is  to  be  void.  The  act  also  provides  that  the 
original  owner  may  take  back  his  horse  from  the  purchaser,  ev6n 
when  the  sale  has  been  regularly  made  in  market  overt  according 
to  the  rules  laid  down  in  the  statute,  on  repayment  to  the  pur- 
chaser of  the  price  paid  by  him,  provided  the  demand  on  the  pur- 
chaser be  made  within  six  months  from  the  date  of  the  felony. 
The  decisions  on  these  two  statutes  are  collected  in  Bacon's  Abr. 
Fairs  and  Markets,  and  in  Com.  Dig.  Market,  E.  Their  provisions 
have  been  found  so  effective  in  putting  an  end  to  the  mischief 
which  they  were  intended  to  prevent,  that  there  are  very  few 
Home  re-  modern  cases  on  the  subject,  (l)  In  Lee  v.  Bayes,  (I) 
outswTof  ^*  ^^  ^®^^  ^'^^.t  the  sale  of  a  horse  at  auction  in  a  re- 
n°?market  P^^^^^  ^^^  ^^  ^^^  ^1*7  ^^  Loudou,  was  not  a  Sale  in 
overt.  market  overt,  Jervis  C.  J.  saying  that  market  overt  was 
"  an  open,  public,  and  legally  conatittUed  market.^'  On  the  ques- 
What  is  a  tion.  What  is  a  legally  constituted  market  ?  the  reader 
IwMtitQted  ^s  referred  to  the  case  of  Benjamin  v.  Andrews,  (ni) 
market?      decided  in  the  common  pleas  in  1858. 

§  16.  The  second  exception  to  the  rule  that  one  not  the  owner 
Sale  of  cannot  make  a  valid  sale  of  personal  chattels,  also  arises 
negotiable  out  of  the  24  &  25  Vict.  c.  96,  s.  100,  already  quoted, 
by  one  not  which  directs  that,  "  If  it  shall  appear  before  any  award 
or  order  made,  that  any  valuable  security  shall  have  been 
bond  fide  paid  or  discharged  by  some  person  or  body  corporate 
liable  to  the  payment  thereof,  or  being  a  negotiable  instrument, 
shall  have  been  bond  fide  taken  or  received  by  transfer  or  deliv- 
ery, by  some  person  or  body  corporate,  for  a  just  and  valuable  con- 

(0  Sec  Joseph  v.  Adkins,  2  Stark.  76 ;         (m)  &  C.  B.  N.  S.  299 ;  27  L.  J.  M.  C. 
Lee  V,  Bayes,  18  G.  B.  599.  310. 
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sideration,  without  any  notice,  or  without  any  reasonable  cause  to 
suspect  that  the  same  had  by  any  felony  or  misdemeanor  been 
stolen,  taken,  obtained,  extorted,  embezzled,  converted,  or  dis- 

■ 

posed  of,  in  such  case  the  court  shall  not  award  or  order  the  res- 
titution of  such  security  :  provided,  also,  that  nothing  in  this  sec- 
tion contained  shall  apply  to  the  case  of  any  prosecution  of  any 
trustee,  banker,  merchant,  attorney,  factor,  broker,  or  other  agent 
intrusted  with  the  possession  of  goods  or  documents  of  title  to 
goods  for  any  misdemeanor  i^inst  this  act."  This  clause  was 
intended  to  prevent  the  statute  from  operating  in  such  manner  as 
to  interfere  with  a  settled  rule  of  the  law  merchant,  namely,  that 
one  not  the  owner,  even  the  thief,  may  make  a  valid  transfer  of 
negotiable  instruments,  if  they  are  in  the  usual  state  in  which  they 
commonly  pass  on  delivery  from  man  to  man,  like  coin,  according 
to  the  usage  of  trade  ;  provided  the  buyer  has  been  guilty  of  no 
fraud  in  taking  them,  for  in  that  case  he  would  be  forced  to  bear 
the  loss,  (n) 

§  16.  Another  case,  in  which  one  not  the  owner  of  goods  may 
ma^e  valid  sale  of  them,  is  that  of  the  pawnee.     He  saieby 
has  the  legal  power  to  sell  goods  pledged  to  him,  if  p*^''®*' 
the  pawnor  make  default  in  payment  at  the  stipulated  time  ;  and 
this  he  may  do  without  taking  any  legal  proceedings  against  the 
pawnor,  (o) 

(fi)  Grant  v.  Yanghan,  3  Burr.  1516 ;  Grant,  36  N.  H.  273 ;  HaU  t;.  Hale,  8 

Lang  V,  Smith,  7  Bing.  284 ;  Gagier  v.  Conn.  336 ;  Sandford  v.  Norton,  14  Yt. 

Hierilie,  3  B.  &  C.  35 ;  Crook  v.  JadiB,  228 ;    Greneanx   v.   Wheeler,    6    Texas, 

5  B.  &  Ad.  909 ;  Blackhoose  v,  Harrison,  515.] 

5  B.  &  Ad.  1105;   Bank  of  Bengal  o.        (o)  Pothooier  v,  Dawson,  Holt,  385; 

McLeod,  7  Moore  P.  C.  35 ;  Goodman  v.  Tucker  v,  Wilson,  1  P.  Williams,  261 ; 

Harvey,  4  Ad.  &  £.  870;  Uther  v.  Rich,  Lockwood  v.  Ewer,  9  Mod.  278;  Martin 

10  Ad.  &  £.  784;  Raphael  v.  Bank  of  p.  Reid,  11  C.  B.  N.  S.  730,  and  31  L.  J. 

England,  17  C.  B.  161 ;  25  L.  J.  C.  P.  S3  ;  C.  P.  126 ;  Johnston  v.  Stear,  15  C.  B.  N. 

Seal  V.  Bent,  8  Moore  P.  C.  319;  Gill  v,  S.  330,  and  33  L.  J.  C.  P.  130;  Pigot  v. 

CaUtt,  3  B.  &  C.  466;  Whistler  v.  Fors-  Cnbley,  15  C.  B.  N.  S.  701,  and  33  L.  J. 

ter,  32  L.  J.  C.  P.  161.    See,  also,  nnmer-  C.  P.  134 ;  1  Smith's  L.  C.  201 ;  Hallidaj 

oos  other  cases  dted  in  notes  to  Miller  v.  v.  Holgate,  L.  R.  3  Ex.  299.     Bj  the 

Race,  1  Sm.  Lead.  Cas.  468  (ed.  1867);  above  case  of  Martin  v.  Reid,  and  by 

Byles  on  Bills,  p.  158  (9th  ed.) ;  [Cone  v.  Reeyes  v.  Capper,  5  Bing.  N.  C.  136,  and 

Baldwin,  12  Pick.  545 ;  Wheeler  v.  Guild,  Langton  v.  Waring,  18  C.  B.  N.  S.  315,  it 

20  Pick.  545 ;  Matthews  v.  Poythress,  4  appears  that  there  may  be  a  Talid  pledge, 

Geo.  287 ;   Magee  v.  Badger,  30  Barb,  althongh  the  goods  remain  in,  or  are  re- 

246 ;  Pringle  v.  Phillips,  5  Sandf.  157 ;  turned  to  the  actual  possession  of   the 

Merriam  v.  Granite  Bank,  8  Gray,  254 ;  pawnor  as  trustee  for  the  pawnee. 
Roth  V.  Colvin,  32  Yt  125;  Crosby  v. 
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§  17.  The  sheriff,  as  an  officer  on  whom  the  law  confers  a  power 
Bv  pabiic  ^^J  ^^U  ^^e  goods  of  the  defendant  in  eKecution,  and 
officers.  confer  a  valid  title  on  the  purchaser ;  and  this  title  will 
not  be  affected,  although  the  writ  of  execution  be  afterwards  set 
aside,  (jo)  This  protection,  however,  was  held  by  the  court  of 
queen's  bench  not  to  be  available  in  favor  of  a  purchaser  of  goods 
distrained  under  a  warrant  issued  by  two  justices  of  the  peace  to 
the  constable,  where  the  warrant  was  on  the  face  of  it  illegal,  (jf) 

§  18.  Another  instance  of  the  power  of  one  who  is  not  owner  to 
Masters  of  transfer  the  property  in  goods  held  in  his  possession,  is 
ships.  ^jjg^ij  Qf  ^^Q  master  of  a  vessel,  who  is  vested  by  law  with 

authority  to  sell  the  goods  of  the  shippers  of  the  cargo  in  case  of 
absolute  necessity ;  as  where  there  is  a  total  inability  to  carry  the 
goods  to  their  destination,  ocr  otherwise  to  obtain  money  indispen- 
sable for  repairs  to  complete  the  voyage.  But  the  purchaser  ac- 
quires no  title,  unless  such  necessity  exists,  (r) 

§  19.  By  the  factors'  act  (6  Geo.  4,  c.  94,  s.  2),  "  persons  in- 
Factorsand  trusted  with,  and  in  possession  of,  any  bill  of  lading,  In- 
consignees.  ^j^^  warrant,  dock  warrant,  warehouse-keeper's  certifi- 
cate, warrant,  or  order  for  the  delivery  of  goods,  shall  be  deemed 
and  taken  to  he  the  true  owner  of  the  goods  so  far  as  to  give  valid'- 
ity  to  sales  "  made  by  them  to  buyers  without  notice  of  the  fact 

(p)  Anon.  Dyer,  363  a,  pi.  24;  Turner  v.  Fowler,  16  Cal.  559 ;  Williams  v.  Miller, 

V,  Felgate,  1  Lev.  95 ;  Manning's  case,  8  16  Conn.  144 ;  Bartholomew  v.  Warren, 

Co.  91 ;  Doe  dem,  Emmett  v.  Thorn,  1  32  Conn.  102.] 
M.  &  S.  425;  Doe  v.  Mulrass,  6  M.  &  S.        (q)  Lock  v,  Sellwood,  1  Q.  B.  736. 
110;   Farrant  v.  Thompson,  5  B.  &  A.        (r)  The  Gratitudine,  3  Rob.  Adm.  259  ; 

826 ;  Lock  v.  Sellwood,  1  Q.  B.  736.    [Bat  Freeman  v.  East  India  Company,  5  B.  & 

a  purchaser  acquires  no  title  to  property  A.  621 ;  Ylierboom  v.  Chapman,  13  M.  & 

which  he  buys  at  a  sheriff's  sale,  unless  it  W.    239 ;    Underwood   v.   Kobertson,    4 

belonged  to  the  judgment  debtor.    A  pur-  Camp.  138  ;  Cannan  v,  Meabnm,  1  Bing. 

chaser  of  the  goods  of  A.  at  a  sale  on  ex-  249;    Tronson  v.  Dent,  8  Moore  P.  C. 

ecution  against  B.  is  liable  to  A.  in  tro-  419;  Cammell  v.  Sewell,  3  H.  &  N.  617, 

ver,  if  he  takes  the  goods.    Champney  v.  and  S.  C.  in  Cam.  Scacc  5  H.  &  N.  728  ; 

Smith,  15  Gray,  512;  Johnson  v.  Babcock,  29  L.  J.  Ex.  350;  Maude  &  P.  on'  Ship. 

8  Allen,  583;  Buffum  v.  Deane,  8  Cnsh.  446;  [Pope  v,  Nickerson,  3  Story,  465; 

41 ;   Stone  v.  Elberly,  1  Bay,  317;  Bry-  The  Ship  Packet,  3  Mason,  255;  JB'ontaine 

ant  V.  Whitcher,  52  N.  H.  158 ;  Shearick  v.  Col.  Ins.  Co.  9  John.  29 ;  Jordan  v, 

v.  Huber,  6  Binn.  2;  Griffith  v.  Fowler,  Warren  Ins.  Co.  1  Story,  342;  The  Joshua 

18  Vt.  390 ;  Sanborn  v.  Kittredge,  20  Vt.  Barker,  Abbott  Adm.  215  ;  Myers  v,  Bay- 

640 ;  Symonds  v.  Hall,  37  Maine,  354, 357,  more,  10  Penn.  St.  114 ;  Stillman  v,  Hnrd, 

358;  Coombs  v.  Gorden,  59  Maine,  111;  10  Texas,  109;  Gates  v,  Thompson,  57 

Homesley  v.  Hogue,  4  Jones  (Law),  481 ;  Maine,  442.] 
Arendale  v,  Morgan,  5  Sneed,  703 ;  Boggs 
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that  such  vendors  are  not  owners.  By  the  fourth  section  of  the 
same  act,  purchasers  from  ^'  any  agent  or  agents  intrusted  with 
any  goods,  wares,  or  merchandise,  or  to  whom  the  same  may  be 
consigned,"  are  protected  in  their  purchases,  nottvithatandinff  nO" 
tiee  that  the  vendors  are  agents  ;  provided  the  purchase  and  pay- 
ment be  made  in  the  usual  and  ordinary  course  of  business,  and 
the  buyer  has  not  notice  at  the  time  of  purchase  and  payment,  of 
the  absence  of  authority  in  the  agent  to  make  the  sale  or  receive 
the  payment.  And  by  the  amendment  act,  5  &  6  Vict.  c.  89,  the 
possession  of  the  goods  themselves  is  treated  as  having  the  same 
effect  as  that  of  bills  of  lading,  or  ^^  other  documents  of  title ; " 
and  a  '^  document  of  title  "  is  defined  to  be  ^^  any  document  used 
in  the  ordinary  course  of  business,  as  proof  of  the  possession  or 
control  of  goods,  or  authorizing,  or  purporting  to  authorize,  either 
by  indorsement  or  delivery,  the  possessor  of  such  documents  to 
transfer  or  receive  goods  thereby  represented."  (a)  These  acts 
apply  solely  to  persons  intrusted  as  factors  or  commission  mer- 
chants, not  to  persons  to  whose  employment  a  power  of  sale  is  not 
ordinarily  incident,  as  a  wharfinger  who  receives  goods  usually 
withput  power  to  sell,  (t)  The  statute  is  limited  in  its  scope  to 
mercantile  transactions,  to  dealings  in  goods  and  merchandise,  and 
does  not  embrace  sales  of  furniture  or  goods  in  possession  of  a 
tenant  or  bailee  for  hire.  A  purchaser  in  good  faith  from  such 
vendors  would  be  liable  in  trover  to  the  true  owner,  (u)  Mr. 
Chitty,  in  his  Treatise  on  Contracts,  (x)  has  the  fol-  persons  in- 
lowing  passage :  ^^  It  is  said,  however,  that  if  the  real  trusted 
owner  of  goods  suffer  another  to  have  possession  thereof,  session  bj 
or  of  those  documents  which  are  the  indicia  of  property  ®^^®"' 

(s)  [See  1  Chitty  Contr.  (11th  Am.  ed.)  20  Wend.  1 ;  Warner  v.  Martin,  11  How. 

298-^00 ;  Narnlshaw  v,  Brownrigg,  2  De  (U.  S.)  209.] 

6.,  M.  &  G.  (Am.  ed.)  441,  and  notes,  445,        (t)  Monk  v,  Wittenbury,  2  6.  &  Ad. 

and  caaes  in  note  (1) ;  Ktckerson  v.  Dar-  484. 

row,  5  Allen,  419, 422.     The  English  8ta^        (u)  Loeschman  v.  Machin,  2  Stark.  311 ; 

ntea  are  the  fonndation  of  acts  in  several  Cooper  v,  Willomatt,  1  C.  B.  672  ;  [Stan- 

of  the  American  states  on  the  same  sub-  ley  v,  Gaylord,  1  Cash.  536 ;  Gilmore  v. 

ject;   as   in   New    York,    PennsylTania,  Newton,  9  Allen,  171 ;  Galv'tn  v.  Bacon,  2 

Rhode  Island,  Ohio,  Maine,  Massachusetts,  Fairf.  28;  Bearce  v.  Bowker,  115  Mass. 

&c    See  Smith  Merct  Law  (Am.  ed.),  129,  132;  Prime  v.  Cobb,  63  Maine,  200; 

126,  note ;  2  Kent,  628,  note  (6) ;  Bott  r.  Barker  v.  Dinsmore,  72  Penn.   St.  427 ; 

McCoy,  20  Ala.    578 ;    Michigan    State  Marshall  r.  Beeber,  53  Ind.  83 ;  Porter  v. 

Bank  v,  Gardner,  15  Gray,  862  ;  DeWolf  Parks,  49  N.  Y.  564.] 
V.  Gardner,  12  Cn8h.l9;  Ullman  v.  Bar-        (x)  Page  359,  8th  ed. ;  [llth  Am.  ed. 

nard,  7  Gray,  554 ;  Jennings  v.  Merrill,  534.] 
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therein,  —  thereby  enabling  him  to  hold  himself  forth  to  the  world 
as  having  not  the  possession  only  but  the  property,  —  a  sale  by 
such  person  to  a  purchaser  without  notice  will  bind  the  true  owner 
(per  Abbott  C.  J.  Dyer  v.  Pearson,  8  B.  &  C.  88  ;  per  Bayley  J. 
Boyson  v.  Coles,  6  M.  &  S.  14).  (a;^)  But  probably  this  proposi- 
tion ought  to  be  limited  to  cases  where  the  person  who  had  the 
possession  of  the  goods  was  one  who  from  the  nature  of  his  em- 
ployment might  be  taken  primd  facie  to  have  had  the  right  to 

(x^)  [A  case  involving  an  inquiry  into  v,  Phillips,  60  111.  190 ;  Western  Trans- 
this  point  Iftelj  arose  in  New  Hampshire,  portation  Co.  v.  Marshall,  4  Abb.  (N.  Y.) 
The  plaintiff  employed  one  M.  to  purchase  App.  Dec.  575.  The  general  principle, 
ahorse  for  him.  M.  bonght  the  horse,  paid  however,  is  that  the  sale  of  goods  by  one 
for  it  with  the  plaintiff's  money,  and  took  who  has  tortionsly  obtained  possession  of 
a  bill  of  sale  in  his  own  name.  Afterwards  them  without  the  owner's  consent,  vests  in 
he  informed  the  plaintiff  of  what  he  had  the  purchaser  no  title  to  them  as  against 
done,  and  showed  him  the  bill  of  sale ;  but  the  owner.  This  is  clearly  illustrated  in 
the  plaintiff  permitted  him  to  go  away  with  the  case  of  Barker  v.  Dinsmore,  72  Penn. 
the  horse  and  the  biU  of  sale  still  in  his  St.  427,  where  it  appeared  that  a  man,  rep- 
possession.  M.  thereupon  went  to  the  de-  resenting  himself  as  connected  with  Bar- 
fendant,  who  had  no  knowledge  of  the  ker  &  Co.,  contracted  with  Dinsmore  for 
agency,  showed  him  the  bill  of  sale,  sold  wool  for  them,  to  be  consigned  to  Pitts* 
him  the  horse  for  cash,  and  absconded ;  burg  and  paid  for  there.  The  man,  repre- 
and  it  was  held  that  the  plaintiff  could  senting  to  Barker  &  Co.  that  he  was  Dins- 
not  recover  in  an  action  of  trover  for  the  more's  son,  contracted  to  sell  them  wool ; 
horse.  Nixon  v.  Brown,  4  Am.  Law  it  arrived  at  Pittsburg  before  Dinsmore ; 
Times  Bep.  N.  S.  187,  to  appear  in  57  N.  was  delivered  to  the  man  and  by  him  to 
H.  The  court  in  their  decision  of  this  Barker  &  Co.,  who  paid  him  for  the  wool, 
case  rely  very  much  upon  the  circumstance  The  jury  found  that  the  sale  was  not  to 
that  the  plaintiff  had  been  informed  of  the  the  man  on  his  own  responsibility,  but  as 
fact  that  M.  had  taken  the  bill  of  sale  of  agent  for  Barker  &  Co. ;  it  was  held  that 
the  horse  in  his  own  name,  and  with  that  the  title  to  the  wool  remained  in  Dins- 
knowledge  permitted  him  to  go  forth  more.  Williams  J.  said  :  "  The  case  is  a 
clothed  with  all  the  indicia  of  ownership,  hard  one  in  any  aspect  of  it.  One  of  two 
and  80  completely  armed  for  the  commis-  innocent  parties  must  suffer  by  the  fraud 
sion  of  a  fraud.  The  seller  of  a  lot  of  but-  and  knavery  of  a  swindler,  who  had  no 
ter  delivered  it  at  a  railway  station  and  authority  to  act  for  either.  But  the  law 
authorized  the  railway  agent  to  issue  a  bill  is  well  settled  that  the  owner  cannot  be 
of  lading  to  the  purchaser,  under  a  verbal  divested  of  his  property  without  his  own 
agreement  with  both  that  it  should  not  be  consent,  unless  he  has  placed  it  in  the  pos- 
shipped  until  the  balance  of  the  price  session  or  custody  of  another  and  given 
should  be  paid ;  but  the  purchaser,  in  vio-  him  an  apparent  or  implied  right  to  dis- 
lation  of  ihis  agreement,  pledged  the  bill  pose  of  it"  See  Quinn  v.  Davis,  78  Penn. 
to  a  third  party,  who  advanced  him  the  St.  15 ;  McMahon  v.  Sloan,  12  Penn.  St 
value  of  the  butter,  without  any  notice  of  229 ;  Porter  v.  Parks,  49  N.  Y.  564 ;  Rawls 
the  verbal  agreement,  and  it  was  held  that  v,  Deshler,  4  Abb.  {N.  Y.)  App.  Dec.  12 ; 
a  good  title  passed  to  such  third  party.  Mechanics'  Ac  Bank  v.  Farmers'  &c 
Western  Union  R.  R.  Co.  v,  Wagner,  65  Bank,  60  N.  Y.  40.] 
111.  197.    See  Michigan  Central  R.  R.  Co. 
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sell."  (y)  This  limitation,  suggested  by  Mr.  Chitty  to  tbe  rule 
propounded  in  the  dicta  of  the  two  learned  judges,  was  approved 
by  the  barons  of  the  exchequer  in  Higgons  v.  Burton,  (2;)  and 
when  thus  limited,  the  principle  does  not  differ  substantially  from 
the  provisions  of  the  factors'  act,  as  amended  by  the  5  &  6  Vict. 
c.  39. 

§  20.  But  the  cases  recently  decided  under  the  factors'  act  leave 
this  statement  open  to  grave  doubt,  and  show  the  ex-  Lawdoubt- 
treme  difficulty  of  defining  the  subject-matter  to  which  receru  de- 
it  applies.     In  Hayman  v.  Flewker,  (a)  a  picture-dealer  ^*®°"- 
was  held  to  be  an  ^^  agent "  intrusted  with  the  goods  Fiewker. 
under  the  act,  whose  ordinary  business  was  not  to  sell  pictures,  but 
who  was  authorized  to  sell  the  particular  pictures  in  controversy, 
and  instead  of  so  doing,  pledged  them.     In  Baines  v.  saines  0. 
Swainson,  (J)  the  circumstances  were  that  one  Emsley,   Swamaon. 
who  carried  on  business  at  Leeds,  as  factor  and  commission  mer- 
chant, falsely  represented  to  the  plaintiffs  that  he  could  sell  some 
of  their  goods  to  one  Sykes.     The  plaintiffs  thereupon  sent  to  the 
premises  of  Emsley  the  goods,   to  be  by  him  "  perched,"  or 
stretched  on  poles,  so  that  the  purchaser  could  examine  them,  and 
then  to  deliver  them.     The  goods  were  sent  in  several  successive 
lots.     Emsley  sold  them  to  the  defendant  at  a  less  price  than  he 
represented  he  could  get  from  Sykes.     The  plaintiffs  brought  tro- 
ver, and  Martin  B.  directed  the  jury  to  give  them  a  verdict.    The 
queen's  bench  directed  a  new  trial,  Wightman  and  Crompton  J  J. 
holding  Emsley  to  be  an  agent  within  the  meaning  of  the  act,  and 
Blackburn  J.  thinking  that  at  all  events  there  was  a  case  for  the 
jury  to  determine  that  fact,  and  also  to  decide  whether  the  sale 

iy)  [A  commission  merchant  sold  and  for  making  the  sale.  Jones  v.  Hodgskins, 
delirercd  property  intrusted  to  him  for  61  Maine,  480.  But  see  Zohn  v.  Cleaver, 
sale,  after  a  sale  of  the  tame  by  the  owner,  25  La.  Ann.  421 .] 
bnt  before  notice  to  the  conunission  mer-  {z)  26  L.  J.  Ex.  342.  See,  also,  Pick- 
chant  of  the  sale  by  the  owner,  or  any  ering  v.  Busk,  15  East,  38;  [1  Chitty 
other  notice  of  reTOcation  of  his  authority.  Contr.  (11th  Am.  ed.)  277  ;  Saltus  v.  Ev- 
The  property  was  not  delivered  to  the  pur-  erett,  20  Wend.  267 ;  Lobdell  v.  Baker,  1 
chaser  from  the  owner,  nor  was  any  actual  Met.  202,  203 ;  Crocker  v.  Crocker,  31  N. 
possession  taken  by  said  purchaser.  It  Y.  507 ;  Wooster  v,  Sherwood,  25  N.  Y. 
was  held  by  a  majority  of  the  court,  that  278 ;  Western  Transportation  Co.  v.  Mar- 
a  good  title  passed  to  the  purchaser  from  shall,  87  Barb.  509 ;  Folsom  v.  Batchel- 
the  commission  merchant  upon  the  sale  der,  22  N.  H.  51.] 

and  actual  delivery  to  him;  and  that  the        (a)  15  C.  B.  N.  S.  519 ;  32  L.  J.  C.  P. 

commission  merchant  was  not  liable  in  132. 
trover  to  the  purchaser  fVom  Ihe  owner        (6)  4  B.  &  S.  270 ;  35  L.  J.  Q.  B.  281. 
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had  taken  place  in  the  ordinary  course  of  business.  Crompton 
and  Blackburn  JJ.  were  of  opinion  that  the  agencies  referred  to 
by  the  act  are  such  as  are  mercantile  only,  and  of  persons  who, 
as  mercantile  agents,  would  have  to  make  sales  in  the  ordinary 
course  of  business,  as  had  previously  been  held  by  Vice  Chancellor 
Wigram,  in  Wood  v.  Rowcliffe.  (<?)  Crompton  J.  said  it  was  im- 
possible to  define  what  was  meant,  and  '^  it  is  one  of  those  loose 
enactments  which  conveys  much  difficulty.  When  you  get  to 
Faentes  v.  these  acts  of  parliament  the  difficulty  is  immense.'^  In 
Montifl.  Fuentes  v.  Montis  (d)  the  court  of  common  pleas  gave 
judgment  (affirmed  in  exchequer  chamber)  in  favor  of  the  plain- 
tiffs, wine  merchants,  in  Spain,  for  certain  casks  of  sherry,  which 
they  had  consigned  for  sale  to  a  London  factor,  who  had  pledged 
them  as  security  for  advances  made  by  the  defendant  after  revo- 
cation of  the  factor's  authority,  although  the  defendant  was  in 
good  faith,  and  ignorant  of  the  revocation,  and  although  the  wine 
remained  in  the  factor's  possession;  the  court  holding  that  the 
words  '^  intrusted  with  and  in  possession  of,"  must  be  construed  as 
referring  to  the  time  when  the  factor  made  the  pledge,  and  that 
he  was  no  longer  "  intrusted  with  "  the  goods  after  he  had  been 
ordered  to  deliver  them  to  another  factor  for  account  of  the  con- 
signor, although  he  had  disobeyed  the  order,  and  remained  ^^  in 
possession."  Under  this  decision,  which  the  judges,  Willes,  Keat- 
ing, and  Smith,  expressed  regret  at  being  constrained  to  deliver, 
the  confidence  felt  by  merchants  in  dealing  with  factors  in  relation 
to  goods  consigned  to  them,  and  in  their  possession,  must  be 
greatly  shaken  ;  and  there  seems  certainly  to  be  no  mode  of  mak- 
ing  advances  safely  to  a  factor  on  the  security  of  goods  on  consign- 
ment, for  a  merchant  or  banker  in  London  or  Liverpool  has  no 
means  of  finding  out  whether  the  foreign  consignor  has  or  has  not 
revoked  the  factor's  authority.  In  this  case  also  Willes  J.  ex- 
pressed his  entire  concurrence  in  the  following  dictum  of  Black- 
bum  J.  reported  in  Baines  v.  Swainson :  '^  I  do  not  agree  with 
the  counsel  for  the  defendant,  that  the  mere  fact  of  an  agent 
being  found  in  possession  of  goods,  although  they  have  been 
handed  to  him  by  the  owner  knowing  that  he  carries  on  such  a 
^business,  amoimts   to   an   *  intrusting'  him  as   agent;   though  I 

(c)  6  Hare,  183.  pard  v.  The  Union  Bank  of  London,  7  H. 

(d)  L.  R.  3  C.  P.  268;  87  L.  J.  C.  P    &  N.  661  ;  31  L.  J.  Ex.  154. 
137;  L.  R.  4  C.  P.  93.    See,  also,  Shep- 
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think  that  under  that  part  of  section  4  of  stat.  5  &  6  Vict.  c.  39, 
to  which  I  have  referred,  the  fact  of  a  person  being  put  in  posses- 
sion of  goods,  c^ls  upon  the  person  who  gave  him  possession  to 
explain  and  show  that  it  was  not  an  intrusting."  It  would  seem 
to  result  from  this  that  a  purchaser^  even  from  a  factor,  would  get 
no  title  to  goods  if  the  consignor  could  show  that  he  had  sent 
them  to  the  factor  merely  to  be  kept  in  storage,  or  to  be  forwarded 
to  another  place,  although  the  factor  was  in  possession  of  them 
with  the  consent  of  the  consignor,  and  was  a  person  whose  ordi- 
nary business  consisted  in  selling  goods  sent  to  him  on  consign- 
ment. Although  this  case  was  aj£rmed  in  the  exchequer  cham- 
ber, the  dicta  that  the  act  has  reference  only  to  factors  for  sale  of 
the  goods,  are  disapproved  by  Lord  Westbury  in  Vickers  v. 
Hertz,  (e)  so  that  no  one  would  venture,  in  the  present  state  of 
the  authorities,  to  give  a  positive  opinion  as  to  the  true  construc- 
tion of  this  statute.  The  subject  is  further  discussed  post^  book 
V.  part  I.  ch.  iv.  on  Lien. 

SECTION  n. — WHO  MAY  BUY. 

§  21.  There  are  certain  classes  of  persons  incompetent  to  con- 
tract in  general,  but  who  under  special  circiimstances  may  make 
valid  purchases.  Infants,  insane  persons,  and  married  women  are 
usually  protected  from  liability  on  contracts,  as  also  drunkards 
when  in  such  a  state  as  to  be  unable  to  understand  what  they  are 
doing ;  such  persons  being  considered  to  be  devoid  of  that  freedom 
of  will,  combined  with  that  degree  of  reason  and  judgment,  that 
can  alone  enable  them  to  give  the  assent  which  is  necessary  to  con- 
stitute a  valid  engagement.  The  exceptions  to  this  general  disa- 
bility, so  far  as  concerns  the  competency  to  purchase,  will  now  be 
considered. 

§  22.  Infants^  that  is,  persons  under  the  age  of  twenty-one 
years,  are  protected  by  law  from  liability  on  purchases 
made  by  them,  unless  for  necessaries.     The  purchase  by 
an  infant,  however,  is  not  absolutely  void,  but  only  voidable  in 
his  favor.  (/)   He  may  maintain  an  action  (^)  against  the  vendor 

(e)  L.  R.  2  Sc.  App.  113, 118.  The  King  v.  Inhabifiints  of  Chillesford,  4 

(/)  Gibbs  r.  ^Merrill,  3  Taunt.  307;  B.  &  C.  at  p.  100;  [1  Chitty  Contr.  (lltb 

Hant  V.  Maasey,  5  B.  &  Ad.  902 ;  Holt  v.  Am.  ed.)  215.] 

Clarencienx,  2   Str.  988;   Zonch  v.  Par-        {g)  Warwick  v.  Brace,  2  M.  &  S.  205; 

Boni,  3  Burr.  1794;  per  Abbott  C.  J.  in  [1  Cbittj  Contr.  (11th  Am.  ed.)  222.] 
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during  infancy,  and  he  may,  on  arriving. at  the  age  of  twenty-one 
years,  confirm  his  purchase.  (A)  An  action  at  law  will  not  lie 
against  an  infant  for  fraudulently  representing  himself  of  full  age 
and  thereby  inducing  the  plaintiff  to  contract  with  him  ;  (t)  nor 

(A)  Bac.  Abr.  Infancy,  I.  3  ;   Holt  t;.  this  question.    The  earlier  authorities  are 

Ward,  Stra.  939 ;  [Boyden  v.  Boyden,  9  clear  to  this  point  that  no  such  action  caa 

Met.  521.]  be  maintained.'*    A  decision  contrary  to 

(t)  Price  V.  Hewett,  8  Ex.  146;  John-  Fitts  v.  Hall,  was  made  in  Brown  v.  Me- 
son V.  Pye,  1  Sid.  258 ;  S.  C.  1  Ley.  169 ;  Cune,  5  Sandf.  224,  which,  however,  was 
S.  C.  1  Kel.  913 ;  [Adelphi  Loan  Associ-  an  action  sounding  in  contract.  It  is 
ation  V,  Fairhurst,  9  Ex.  422,  430.  But  entirely  clear  that  such  false  representa- 
it  was  decided  in  Fitts  v.  Hall,  9  N.  H.  tions  are  no  sufl9cient  answer  to  a  plea  of 
441  (overruling  Johnson  v.  Pye,  cited  in  infancy  in  an  action  on  a  contract.  Bur- 
support  of  the  text),  that  an  infant  is  liable  ley  v.  Russell,  10  N.  H.  184;  Merriam  v. 
for  deceit  in  falsely  representing  himself  to  Cunningham,  11  Gush.  40,  43  ;  Stoolfoos 
be  of  age,  and  thereby  inducing  the  vendor  v.  Jenkins,  12  Serg.  &  R.  399.  See  West 
to  sell  him  goods  on  credit,  and  afterwards  v,  Moore,  14  Vt.  447  ;  People  v.  Kendall, 
avoiding  his  promise  to  pay  by  pleading  25  Wend.  399;  De  Roo  v,  Foster,  12  C. 
infancy.  The  decision  in  this  case  rests  B.  N.  S.  272;  Wright  v.  Leonard,  11  C. 
upon  the  ground  that  the  false  representa-  B.  N.  S.  258 ;  Heath  v,  Mahoney,  14  N. 
tions  by  the  infant  respecting  his  age,  and  T.  Supreme  Ct.  100.  All  the  cases  agree 
his  subsequent  repudiation  of  the  con-  that,  where  the  false  representations  made 
tract,  may  be  treated  as  a  separate  and  by  the  in&nt  are  substantially  a  part  of  the 
distinct  wrong  of  themselves  although  contract,  he  cannot  be  held  for  a  breach  of 
connected  with  the  contract  of  sale.  See  his  promise  by  merely  changing  the  form 
Towne  v.  Wiley,  23  Yt.  359;  Eaton  v.  of  action.  Thus  infancy  is  a  good  de- 
Hill,  50  N.  H.  237 ;  Prescott  v.  Nonis,  32  fence  to  an  action  for  deceit  and  ficdsewar- 
N.  H.  103 ;  Eckstein  v.  Frank,  1  Daly,  ranty  in  the  sale  of  goods.  Prescott  v. 
334 ;  Elwell  v.  Martin,  32  Vt.  217  ;  Shaw  Non-is,  32  N.  H.  101  ;  Eaton  v.  Hill,  50 
V,  Coffin,  58  Maine,  254.  But  the  dedsion  N.  H.  237;  West  v.  Moore,  14  Vt  447  ; 
in  Fitts  V.  Hall  is  declared  td  be  unsound  Morrill  v,  Aden,  19  Vt.  505;  Gilson  v, 
in  1  Am.  Lead.  Cas.  (4th  ed.)  262,  where  Spear,  38  Vt  311.  See  Fitts  v.  Hall,  9 
it  is  said :  "  In  Fitts  v.  Hall,  the  represen-  N.  H.  441,  445 ;  2  Kent,  240,  241 ;  Lewis 
tation,  by  itself,  was  not  actionable,  for  it  v.  Littlefield,  15  Maine,  235  ;  Studwell  v. 
was  not  an  injury,  and  the  avoidance  of  Shafter,  54  N.  Y.  249.  ,  An  infant  is  lia- 
the  contract  which  alone  made  it  so,  was  ble  for  fraud  or  tort  which  is  wholly  inde- 
the  exercise  of  a  perfect  legal  right  on  the  pendent  of  contract.  Fitts  v.  Hall,  9  N. 
part  of  the  infant."  There  is  an  allusion  H.  441 ;  Eaton  v.  Hill,  50  N.  H.  235  ; 
to  this  suggestion  in  Merriam  v.  Cunning-  Prescott  v.  Norris,  32  N.  H.  101 ;  Sikes  v. 
ham,  11  Cush.  43)  but  the  court  did  not  Johnson,  16  Mass.  389;  Wilt  v.  Welsh,  6 
find  it  necessary  to  express  any  opinion  Watts,  1 ;  2  Kent,  241 ;  Humphrey  v. 
upon  the  point.  It  was,  however,  re-  Douglass,  10  Vt.  71  ;  Lewis  v.  Littlefield, 
marked  by  Bigelow  J.  that  "  it  is  by  no  15  Maine,  233 ;  Brown  v.  Maxwell,  6  Hill 
means  clear  that  an  action  ex  delicto  can  (N.  Y.),  592 ;  Baxter  v.  Bush,  29  Vt.  465  ; 
be  maintained  against  an  infant  for  fraud-  Bullock  v.  Babcock,  3  Wend.  391 ;  Hart- 
ulently  representing  himself  to  be  of  age,  field  v.  Roper,  21  Wend.  615 ;  Walker  v, 
and  by  means  of  such  representation  and  Davis,  1  Gray,  506 ;  Barham  v,  Turbe- 
deceit,  procuring  credit  on  a  contract  ville,  1  Swan,  437 ;  Matthews  ».  Cowan, 
which  he  subsequently  avoids  by  plea  of  59  111.  341.  This  is  really  the  principle 
infan(7^.    The  cases  are  not  uniform  on  which  was  applied  to  the  facts  in  Fitts 
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woald  these  facts  constitute  at  law  a  good  replication  to  a  plea  of 
infancy ;  (A:)  nor  suffice  as  the  basis  of  a  replication  on  equitable 
grounds.  (Z)  But  they  would  entitle  the  plaintifiF  to  relief  if  made 
the  subject  of  a  bill  in  equity,  (m) 

§  23.  But  an  infant  is  competent  to  purchase  for  cash  or  on 
credit  a  supply  of  necessaries  ;  and  his  purchase  on  credit  Necesea- 
will  be  valid  even  though  it  be  shown  that  he  had  an  "«»• 
income  at  the  time  sufficient  to  supply  him  with  ready  money  to 
buy  necessaries  suitable  to  his  condition,  (n)  The  necessaries  for 
which  the  infant  may  make  a  valid  contract  of  purchase,  are  stated 
in  Co.  Litt.  172,  to  be  *^  his  necessary  meat,  drinke,  apparell,  nec- 

V.  Hall,  9  N.  H.  441,  449.    The  principle  (/)  Bartlett  v.  Wells,  31  L.  J.  Q.  B.  57  ; 

is  certainly  correct,   though   there  maj  [1  B.  &  S.  836 ;  De  Boo  v.  Foster,  12  C. 

hare  been  a  misapplication  of  it  in  that  B.  N.  S.  272.] 

instance.  An  infant  la  liable  in  tort  for  (m)  Ex  parte  Unity  Joint  Stock  Bank- 
tbe  conversion  of  goods  which  he  has  ob-  ing  Association,  27  L.  J.  Bank.  33 ;  [3 
tainedby  fraud,  although  he  had  sold  them  De  G.  &  J.  (Am.  ed.)  63,  64];  Nelson 
before  any  demand  made  upon  him  for  v,  Stocker,  28  L.  J.  Ch.  760 ;  [4  De  G.  & 
them.  Walker  v,  Davis,  1  Gray,  506.  So  J.  (Am.  ed.)  438,  464.] 
it  has  been  held  that  he  is  liable  for  tor-  (n)  Burghart  v.  Hall,  4  M.  &  W.  727  ; 
tioualy  converting  goods  which  he  has  Peters  v.  Fleming,  6  M.  &  W.  42.  [An 
fraudulently  obtained  with  an  intention  infant  will  be  held  only  for  a  reasonable 
not  to  pay  for  them.  Wallace  i;.  Morss,  6  price  for  necessaries  supplied  to  him.  He 
Hill  (N.  Y.),  391 ;  2  Kent,  241.  Where  an  can  bind  himself  therefor  only  upon  a  con- 
infant  avails  himself  of  the  privilege  of  in-  tract,  the  consideration  of  which  is  open 
fancy  to  avoid  payment  for  goods  which  to  inquiry.  Stone  v.  Dennison,  13  Pick, 
have  been  sold  to  him  on  credit,  the  vendor  1 ;  Earle  v.  Reed,  10  Met  387,  389,  390; 
may  reclaim  the  goods  (if  they  are  still  in  Breed  v.  Judd,  1  Gray,  455  ;  Dubose  v. 
the  possession  of  the  infant),  as  having  Wheddon,  4  McCord,  221 ;  Locke  v.  Smith, 
never  parted  with  his  property  in  them.  41  N.  H.  346 ;  Vent  v.  Osgood,  19  Pick. 
Badger  V.  Phinney,  15  Mass.  359;  Boyden  575;  Hussey  v.  Jewett,  9  Mass.  100; 
V.  Boyden,  9  Met.  521 ;  Fitts  v.  Hall,  9  N.  M'CriUis  v.  How,  3  N.  H.  348 ;  Beeler  v. 
H.446,  447;  Strain  V.Wright, 7  Geo.  568;  Toung,  1  Bibb,  519,  520;  Bouchell  v. 
Jefibrd  v.  Ringgold,  6  Ala.  544;  Boody  v.  Clary,  3  Brev.  194;  Locke  v.  Smith,  41 
McKenney,  23  Maine,  525.  See  Henry  v.  N.  H.  346.  In  Earle  v.  Reed,  10  Met. 
Root,  33  N.  Y.  526 ;  Walsh  v.  Powers,  44  387,  it  was  decided,  that,  in  a  suit  by  the 
N.  Y.  23,  26.  But  if  the  goods  have  been  promisee,  on  a  negotiable  note  given  by 
lost,  used,  wasted,  sold,  or  otherwise  parted  an  infant,  the  plaintiff  may  show  that  it 
with,  no  action  will  lie  against  the  infant,  was  given  in  whole  or  in  part  for  neces- 
Qpott  avoiding  the  contract,  for  not  rede-  saries,  and  may  recover  thereon  as  much 
livering  them  to  the  vendor.  Fitts  v.  as  the  necessaries,  for  which  it  was  given, 
Hall,  9  N.  H.  441,  445,  446 ;  Shepley  J.  were  reasonably  worth,  and  no  more. 
in  Boody  v.  McKenney,  23  Maine,  525,  Bradley  v,  Pratt,  23  Vt.  378.  See  M*Minn 
526 ;  Bums  v.  Hill,  19  Geo.  22 ;  Price  v,  v.  Richmond,  6  Yerger,  9 ;  Dubose  v. 
Fannan,  27  Vt.  268,  271 ;  Manning  v,  Wheddon,  4  McCord,  221 ;  Guthrie  v. 
Johnson,  26  Ala.  446,  452.]  Morris,  22  Ark.  411.] 

{k)  Johnson  v.  Pye,  tU  supra ;  [Carpen- 
ter V.  Carpenter,  45  Ind.  142.] 
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essary  physicke,  and  such  other  necessaries,  and  likewise  for  his 
good  teaching  or  instruction,  whereby  he  may  profit  himself  after- 
wards." But  these  are  not  the  only  articles  that  are  compre- 
hended by  the  term,  (o)  It  includes  also  articles  purchased  for 
real  use,  although  ornamental,  as  distinguished  from  such  as  are 
merely  ornamental,  for  mere  ornaments  can  be  necessary  to  no 
one ;  (jt?)  and  it  was  said  by  Alderson  B.  in  delivering  the  judg- 
ment of  the  court  in  Chappie  v.  Cooper,  (g)  after  advisement,  that 
"  articles  of  mere  luxury  are  always  excluded,  though  luxurious 

articles  of  utility  are  in  some  cases  allowed In  all  cases 

there  must  be  personal  advantage  from  the  contract  derived  to  the 
infant  himself  (r)  The  word  necessaries  must  therefore,  be  re- 
garded as  a  relative  term,  to  be  construed  with  reference  to  the 
infant's  age,  state,  and  degree.  («) 

(o)  [Necessaries   are  not   confined    to  from  expenditures  for  what  the  law  deems 

those  articles  absolutely  necessary  to  sup-  "  necessaries ; "  and  unless  that  be  shown^ 

port  life.  Rnndel  v.  Eeeler,  7  Watts,  237 ;  it  is  not  competent  to  introduce  evidence 

Watson  r.  Eensell,  7  Watts,  944 ;  Davis  to  show  that,  in  a  peconiary  point  of  view, 

t;.  Caldwell,  12  Cnsh.  513 ;  1  Chitty  Gontr.  the  expenditure  was  beneficial  to  the  minor, 

(11th  Am.  ed.)  196 ;  Strong  v,  Foote,  42  as  that  is  irrelevant    Dewey  J.  in  Tapper 

Conn.  203.]  v.  CadweU,  12  Met  563.    See  New  Hamp- 

(p)  Peters  v.  Fleming,  6  M.  &  W.  42.  shire  Fire  Ins.  Co.  v,  Noyes,  32  N.  H. 

[Articles,  which  are  principally  for  mere  345.] 

ornament  or  amusement,  cannot  be  neces-        (s)  2  Stephens  Com.  319  ;  [Thomas  J. 

saries,  although  they  might  possibly  be  in  Breed  v.  Judd,  1  Gray,  458.    As  to  the 

turned  to  a  useful  purpose.    Bramwell  B.  legal  definition  of  "  necessaries,''  and  what 

in  Byder  V.  Wombwell,  L.  R.  3  £x.  90.]  is  included  in  that  term  as  applied  to  cases 

{q)  13  M.  &  W.  256.    See,  also,  per  involving    the   liability    of  infants,    see 

Bramwell  B.  in  Ryder  v.  Wombwell,  L.  Phelps  v,  Worcester,  11  N.  H.  51,  53; 

R.  3  Ex.  90;  37  L.  J.  Ex.  47.  Tupper  v.  Cadwell,  12  Met  562,  563 ;  Le- 

(r)  [The  expenditures,  or  articles  con-  fils  v.  Sugg,  15  Ark.  137;  Bradley  v. 
tracted  for  by  an  infimt,  for  which  he  Pratt,  23  Vt.  378 ;  Thomas  J.  in  Breed  v, 
would  be  liable,  are  to  be  limited  to  cases  Judd,  I  Gray,  458.  In  Davis  t;.  Caldwell, 
where,  from  their  very  nature,  expendi-  12  Cush.  513,  Shaw  C.  J.  said :  "  The  term 
tures  for  such  purposes  would  be  benefi-  <  necessaries,'  in  this  rule  of  law,  is  not 
cial ;  or,  in  other  words,  they  must  belong  used  in  its  strictest  sense,  nor  limited  to 
to  a  class  of  expenditures  which  are  in  that  which  is  required  to  sustain  life, 
law  termed  beneficial  to  the  infant  What  That  which  is  proper  and  suitable  to  each 
subjects  of  expenditure  are  included  in  individual,  according  to  his  circumstances 
this  class,  is  a  matter  of  law  to  be  decided  and  condition  in  life,  are  necessaries,  if 
by  the  court  The  further  inquiry  may  not  supplied  from  some  other  source.  But 
often  arise,  whether  expenditures,  though  when  suitable  provision  is  made,  by  a  par- 
embraced  in  this  dass,  were  necessaxy  and  ent  or  guardian,  or  where  from  any  source, 
proper  in  the  particular  case ;  and  this  the  wants  of  an  infant  are  supplied,  arti- 
may  present  a  question  of  fact  It  is  cles  furnished  by  a  trader  to  the  infant  on 
therefore  a  preliminary  question  to  be  set-  his  own  credit  are  not  necessaries,  and  of 
tied,  whether  the  alleged  liability  arises  this  the  trader  most  take  notice  and  in- 
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§  24.  The  cases  in  which  these  principles  have  been  applied  are 
quite  too  numerous  to  be  reviewed  in  detail,  but  some  examples 
may  be  selected,  before  considering  the  question  whether  it  is  for 
the  court  or  jury  to  determine  in  each  case  what  are  or  are  not 
necessaries  for  the  infant.  Articles  supplied  to  an  undergraduate 
at  Oxford  for  dinners  given  to  his  friends  at  his  rooms,  fruit, 
confectionery,  &c.  Ac.  were  held  not  necessaries  by  the  queen's 
bench  in  Wharton  v.  McKenzie,  (f)  and  the  exchequer  of  pleas,  in 
a  case  exactly  similar,  held  that  there  was  no  evidence  for  the  jury, 
and  that  the  plaintiff  should  be  nonsuited,  (u^  But  where  a  jury 
had  found  that  a  purchase  for  the  amount  of  81.  Os.  6d.  for  gold 
rings,  a  watch-chain,  and  a  pair  of  breastpins,  were  ^^  necessaries  " 
for  an  undergraduate  at  Cambridge,  the  son  of  a  gentleman  of 
fortune  and  a  member  of  parliament,  the  exchequer  refused  to  set 
aside  the  verdict,  holding  the  question  to  be  one  for  the  jury,  (x) 
Where  the  defendant,  a  captain  in  the  army,  had  ordered  livery 
for  his  servant  and  cockades  for  some  of  his  soldiers,  the  jury  found 
both  to  be  necessaries  ;  but  the  court,  on  motion  for  new  trial,  re- 
quired the  plaintiff  to  abandon  the  charge  for  the  cockades,  hold- 
ing that  they  were  not  necessaries.  Lord  Eenyon  observing,  that 
as  regarded  the  livery,  he  could  not  say  that  it  was  not  necessary 
for  a  gentleman  in  defendant's  position  to  have  a  servant,  and  if 
so,  the  livery  was  necessary,  (y)  In  perilous  times.  Lord  Ellen- 
borough  held  that  regimentals  sold  to  an  infant  as  a  member  of  a 
volanteer  corps  enrolled  for  the  national  defence,  were  necessa- 
ries, (z")  But  a  chronometer,  costing  682.,  was  held,  in  the  absence 
of  proof  that  it  was  essential,  not  to  be  a  necessary  for  an  infant 
who  was  a  lieutenant  in  the  royal  navy,  (a)  A  purchase  of  a 
horse  by  an  infant  may  be  valid  if  it  be  shown  to  be  suitable  to 
his  rank  and  fortune  to  keep  horses,  or  if  it  were  rendered  nece&. 
sary  by  circumstances  that  he  should  keep  one,  as,  if  he  were 
directed  by  his  physician  to  ride  for  exercise ;  (b)  but  a  purchase 

foiTO  himself."    See  2  Kent,  239;  Strong  Merriam  v.  Cnnningham,  11  Cash.  40,  the 

9.  Foote,  42  Conn.  203.]  question  was  on  the  liability  of  an  infant, 

{t)  5  Q.  B.  606.  who  was  a  married  man  and  had  a  fam- 

(tt)  Brooker  v.  Scott,  11  M.  &  W.  67.  ilj,  for  the  board  of  four  horses  for  six 

(x)  Peters  v.  Fleming  6  M.  &  W.  42.  months,  the  principal  nse  of  which'  was  in 

(y)  Hands  v,  Slanej,  8  T.  B.  578.  the  infant's  business  of  a  hackman,  al- 

(z)  Coates  v.  Wilson,  5  Esp.  152.  thoagh  occasion allj  and  incident allj  the 

(a)  Berolies  o.  Bamsaj,  Holt  N.  P.  77.  horses  were  used  to  take  his  family  out  to 

(b)  Hart  v.  Prater,  1  Jnr^  623.     [In  ride,  the  court  decided  as  matter  of  law 
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of  cigars  and  tobacco  by  an  infant  was  held  not  to  bind  him  ;  (^e^ 
nor  was  the  plaintiff  allowed  to  recoTer  the  cost  of  a  silver  goblet 
sold  to  an  infant  for  15Z.  158.,  which  the  plaintiff  knew  when  he 
supplied  it  to  be  intended  by  the  infant  for  a  present  to  a  friend.(eQ 
Qaeation  of  In  the  case  of  Ryder  v.  Wombwell,  (e)  it  was  finally  set- 
Rvder «.  ^^®^»  *^^  *^®  iBBVie  whether  goods  sold  to  an  infant  are 
Wombwell.  necessaries,  is  a  question  of  fact  to  be  left  to  the  jury ; 
but  that  in  this,  as  in  all  other  like  questions,  the  modern  rule  is, 
not  as  formerly,  that  a  case  must  go  to  the  jury  if  there  be  a  scin- 
tilla of  evidence,  but  that  the  judge  is  to  determine  (subject  of 
course  to  review),  whether  there  is  evidence  that  ought  reasona- 
bly to  satisfy  the  jury  that  the  fact  sought  to  be  proved  is  estab- 
lished. The  facts  were  that  the  defendant,  the  son  of  a  deceased 
baronet,  was  in  the  enjoyment  in  his  own  right  of  an  allowance  of 
500Z.  a  year,  during  his  minority,  and  entitled  to  20,000?.  on  com- 
ing of  age.  He  had  no  fixed  residence,  but  lived,  when  in  London, 
with  his  mother,  and  when  in  the  country,  with  his  elder  brother, 
free  of  charge.  The  plaintiff  sought  to  recover  from  him  the  fol- 
lowing sums :  1st,  251.  for  a  pair  of  solitaires,  or  sleeve-buttons, 
with  rubies  and  diamonds  ;  2d,  62.  lOs.  for  a  smelling-bottle,  orna- 
mented with  precious  stones ;  3d,  152.  15«.  for  an  antique  silver 
goblet,  with  an  inscription ;  4th,  181.  18s.  for  a  pair  of  coral  ear- 
rings. The  goblet  was  wanted,  as  the  plaintiff  was  told  by  the 
defendant,  for  a  present  to  a  friend,  at  whose  house  the  defendant 
had  been  frequently  a  guest.  Kelly  C.  B.  rejected  evidence 
offered  by  the  defendant  to  show  that  at  the  time  of  the  purchase 
of  the  solitaires,  the  infant  had  already  purchased  articles  of  a 
similar  description  to  a  large  amount,  no  proof  being  offered  that 
the  plaintiff  knew  this.     The  learned  chief  baron  refused  to  non- 

that  the  subject  of  the  claim  was  not  v.  Ellis,  11  HI,  584;  1  Chitty  Contr.  (11th 

within  the  class  of  necessaries  for  which  Am.  ed.)  234,  note  (a:).] 

an  infant  is  liable.    See,  also,  Mason  v.  (c)  Bryant  v,  Richardson,  14  L.  T.  N. 

Wright,  18  Met.  206.    A  horse  has  been  S.  24 ;  L.  R.  3  Ex.  93,  in  note, 

held  in  South  Carolina  not  to  be  within  {d)  Rjder  v»  Wombwell,  L.  R.  3  Ex. 

the  denomination  of  "  necessaries  "  for  93  ;  in  Cam.  Scacc.  4  Ex.  82.  [In  Watson 

which  an  infant  is  liable.    Rainwater  v.  v.  Cross,  2  Dnvall  (Ky.),  it  was  deter- 

Durham,  2  Nott  &  McC.  524.    See,  also,  mined  that  an  infant  was  liable  for  his 

Grace  v.  Hale,  2  Humph.  27.    As  to  the  hotel  bill  on  the  ground  that  it  was  the 

liability  of  a  husband  for  a  horse  furnished  legal  duty  of  the  innkeeper  to  receiye  and 

to  his  wife  wliose  health  required  her  to  entertain  him.] 

ride  out  in  pleasant  weather,  see  Cornelia  (e)  L.  R.  3  Ex.  93 ;  4  Ex.  32.    [See 

Mohney  v,  Erans,  51  Penn.  St.  80.] 
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Bait,  bat  left  it  to  the  jury  to  say  whether  all  or  any  of  the  articles 
were  necessaries,  suitable  to  the  estate  and  condition  in  life  of  the 
defendant.  The  jury  found  that  the  solitaires  and  goblet  were 
necessaries,  the  other  articles  not.  Leave  was  reserved  to  move 
for  a  nonsuit,  or  for  reduction  of  damages,  if  the  court  should  be 
of  opinion  that  there  was  evidence  for  the  jury  that  one  of  the  two 
articles  was  necessary,  and  not  the  other.  Bramwell  B.  was  of 
opinion  that  the  plaintifE  ought  to  have  been  nonsuited,  or  a  ver- 
dict given  for  the  defendant ;  and  that  the  evidence  to  show  that 
the  defendant  was  already  supplied  with  similar  articles,  ought  to 
have  been  received.  Kelly  C.  B.  delivered  the  judgment,  holding, 
—  first,  that  the  evidence  rejected  at  the  trial  was  properly  ex- 
cluded ;  secondly,  that  the  verdict  for  the  price  of  the  goblet  was 
against  evidence,  and  should  be  set  aside ;  and  thirdly,  that  the 
defendant  might  have  a  new  trial  on  payment  of  costs  if  he  desired 
it,  for  the  price  of  the  solitaires.  On  the  appeal,  it  was  held 
unanimously  that  the  plaintiff  ought  to  have  been  nonsuited.  In 
the  opinion  delivered  by  Willes  J.  he  made  the  following  impor- 
tant preliminary  observatibns :  "  We  must  first  observe  that  the 
question  in  such  cases  is  not  whether  the  expenditure  is  one  which 
an  infant  in  the  defendant's  position  could  not  properly  incur. 
There  is  no  doubt  that  an  infant  may  buy  jewelry  or  plate  if  he 
has  the  money  to  pay,  and  pays  for  it ;  (/)  but  the  question  is, 
tohether  it  is  so  necessary/ for  the  purpose  of  maintaining  himself 
in  his  station  that  he  should  have  these  articles^  as  to  Irin^g  them 
within  the  exception  under  which  an  infant  may  pledge  his  credit 
for  them  as  necessaries.^^  In  reference  to  this  question  the  court 
held  that  judges  know  as  well  as  juries  what  is  the  \isual  and  nor- 
mal state  of  things,  and  consequently  whether  any  particular 
article  is  of  such  a  description  as  that  it  may  be  a  necessary  under 
such  usual  state  of  things  ;  (^)  that  if  the  state  of  things  be  unus- 

{/)  [ "  If  an  infant  bays  an  article  106,  and  cases  cited ;  Breed  p.  Jadd,  1 
which  is  not  a  necessary,  he  cannot  be  Gray,  456,  457 ;  Harney  v.  Owens,  4 
compelled  to  pay  for  it;  bat  if  he  does  pay  Blackf.  387 ;  Hill  v.  Anderson,  5  Sm.  & 
for  it  daring  his  minority,  he  cannot  on  M.  246.  Bnt  it  was  held  in  Riley  v.  Mal- 
attaining  his  majority  recoyer  the  money  lory,  33  Conn.  201,  that  if  an  infant  ten- 
back."  Lord  Justice  Tamer,  in  Ex  parte  ders  back  an  article  purchased  by  him, 
Tayler,  in  re  Burrows,  8  De  G.,  M.  &  G.  substantially  the  same  in  Talue  as  he 
254,  258.  See  Bailey  v.  Bamberger,  11  bought  it,  he  may  recoTer  the  purchase- 
B.  Mon.  113;  Smith  v.  Evans,  5  Humph,  money.  See,  also.  Price  v,  Furman,  27 
70;  Cummings  v.  Powell,  8  Texas,  80;  Yt  268.] 
Robinson  v.  Weeks,  56  Maine,  102, 105,  {g)  [In  Meniam  v,  Cunningham,  11 
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ual,  new,  or  exceptional,  then  a  question  of  fact  arises  to  be  de- 
cided by  a  jury  under  proper  direction  ;  that  the  judge  must  deter-- 
mine  whether  the  case  is  such  as  to  cast  on  the  vendor  the  onu^  of 
proving  the  articles  to  be  necessaries  within  the  exception^  and 
whether  there  is  sufficient  evidence  to  satisfy  that  onus.  In  the 
application  of  these  principles  to  the  case  before  it,  the  court  held 
that  it  was  not  bound  to  consider  itself  so  ignoi^ant  of  every  usage 
of  mankind,  as  to  be  compelled,  in  the  absence  of  all  evidence  on 
the  subject,  to  take  the  opinion  of  a  jury  whether  it  is  so  neces- 
sary for  a  gentleman  to  wear  solitaires  of  this  description,  that 
though  an  infant  he  must  obtain  them  on  credit  rather  than  go 
without  them.  On  the  point  as  to  the  exclusion  of  the  evidence 
on  the  trial,  the  court  of  error  expressly  refused  to  decide,  reserv- 
ing it  "  to  be  determined  hereafter."  (A) 

§  25.  If  an  infant  be  married,  his  obligations  as  husband  and 

Cash.  40,  44,  Bigelow  J.  said:  "It  is  the  Cripps  v.  Hills,  5  Q.  B.  606,  the  learned 

well-settled  rule  that  it  is  the  proTince  of  judge  farther  observed :  "  In  these  cases, 

the  court  to  determine  whether  the  articles  it  is  held,  and  we  think  this  is  the  tme 

sued  for  are  within  the  class  of  necessaries,  view  of  the  law  on   this    subject,  that 

and,  if  so,  it  is  the  proper  duty  of  the  jury  whether  the  articles  sued  for  were  nece*- 

to  pass  upon  the  questions  of  the  quantifcyi  saries  or  not,  is  a  question  of  fact,  to  be 

quality,  and  their  adaptation  to  the  con-  submitted  to  a  jury,  unless  in  a  very  clear 

dition  and  wants  of  the  infant"     See,  case,  when  a  judge  would  be  warranted  in 

also,  Swift  V.  Bennett,  10  Cnsh.  436 ;  Tup-  directing  a  jury  authoritatively,  that  some 

per  V,  Cadwell,  12  Met.  563 ;  Johnson  v.  articles,  as  for    instance    diamonds  and 

Lines,  6  Watts  &  S.  80,  84 ;  Bent  v.  Man-  race-horses,  cannot  be  necessaries  for  an 

ning,  10  Vt.  344 ;  Grace  v.  Hale,  2  Humph,  infant."]         * 

27,  29;  Stanton  v.  Wilson,  3  Day,  37;  (h)  [See  1  Chitty  Contr.  (11th  Am. 
Glover  r.  Ott,  1  McCord,  572;  Beelerv.  ed.)  203.  That  the  question,  whether  the 
Young,  1  Bibb,  519;  Hall  v.  Weir,  1  infant  had  other  means  of  supply,  is  a 
Allen,  261 ;  Eames  v.  Sweetser,  101  Mass.  proper  one  in  such  cases,  see  Davis  t;. 
78,  81.  But  in  Davis  v.  Caldwell  12  Caldwell,  12  Gush.  512,  513;  Swift  v. 
Gush.  512-514,  Chief  Justice  Shaw  stated  Bennett,  10  Gush.  436,  437  ;  2  Kent,  239. 
the  law  more  clearly  and  distinctly  in  Thatan  in&nt  is  not  liable,  even  for  neces- 
conformity  with  the  rules  laid  down  in  saries,  while  ho  remains  under  the  care  of 
the  text.  He  there  said,  "  that  in  most  his  father  or  guardian,  and  is  supported  by 
cases,  whether  necessaries  or  not,  is  a  qnes-  him,  see,  further,  Angel  v.  M'Lellan,  16 
tion  of  fact  for  the  jury,  depending  on  the  Mass.  28 ;  Wailing  v.  ToU,  9  John.  141  ; 
circumstances ;  and  the  two  principal  dr-  Johnson  v.  Lines,  6  Watts  &  S.  80,  83 ; 
cumstances  are,  whether  the  articles  are  Phelps  v,  Worcester,  11  K.  H.  51, 53 ;  Per- 
snitable  to  the  infant's  state  and  condition,  rin  v.  Wilson,  10  Missou.  451 ;  Kline  v. 
and  whether  he  is,  or  not,  without  other  L'Amoureaox,  2  Paige,  419 ;  HuU  v.  Con- 
means  of  supply/*  See  Bonney  v.  Rear-  noUy,  3  McCord,  6 ;  Simms  v.  Norris,  5 
din,  6  Bush  (Ky.),  34.  And  having  re-  Ala.  42;  Guthrie  v.  Murphy,  4  Watts, 
ferred  to  Peters  t;.  Pleming,  and  Wharton  80.] 
27.  McKenzie,  noticed  in  the  text,  and  to 
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father  in  supplying  necessaries  are  the  same  as  if  he  were  of 
fuU  age,  and  the  things  necessary  for  his  wife  and  chil-  M.med  m- 
dren  are  necessary  for  himself,  and  what  is  supplied  to  **°^* 
them  on  his  express  or  implied  credit  is  considered  as  purchased 
by  him.  (i)  An  illustration  of  the  maxim,  Persona  conjuncta 
(Bquiparcttur  interesse  propria^  is  given  in  Broom's  Maxims  in 
these  terms  :  *^  So  if  a  man  under  the  age  of  twenty-one  contract 
for  the  nursing  of  his  lawful  child,  this  contract  is  good  and  shall 
not  be  avoided  by  infancy,  no  more  than  if  he  had  contracted  for 
his  own  aliment  or  erudition." 

§  26.  An  infant  being  considered  in  law  as  devoid  of  sufficient' 
discretion  to  carry  on  a  trade,  is  not  liable  on  a  purchase  infant 
of  goods  supplied  to  him  for  his  trade,  as  being  neces-  *"^«"™*'=»- 
saries,  whether  he  be  trading  alone  or  in  partnership  with  an- 
other. (K)     But  if  he  uses  for  necessary  household  purposes  goods 
supplied  to  him  as  a  tradesman,  he  becomes  liable  for  what  is  so 
used.  (I)     In  Thornton  v.  Illingworth,  (m)  a  purchase  of  goods 
by  an  infant  for  the  purposes  of  trade  was  treated  by   Thornton 
the  queen's  bench  as  constituting  an  exception  to  the   worth. 
general  rule  that  the  contracts  of   infants  are  avoidable   only, 
not  void.     Bayley  J.  said  :  ^^  In  the  case  of  an  infant,  a  contract 
made  for  goods,  for  the  purposes  of  trade,  is  absolutely  void,  not 
voidable  only.     The  law  considers  it  against  good  policy  that  he 
should  be  allowed  to  bind  himself  by  such  contracts."     Littledale 
J.  concurred  in  this  view,  (w)     But  in  the  previous  case  of  War- 
wick V.  Bruce  (o)  (not  cited  in   Thornton  v.    lUing-   Warwick  v. 
worth),  where  the  infant  was  plaintiff  by  his  next  friend,   ®''"°®' 
it  appeared  that  the  infant  had  paid  40Z.,  part  of  the  total  price 
of  87Z.  10«.  which  he  had  agreed  to  give  for  a  quantity  of  potatoes, 

(t)  Tamer  v.  Trisby,  1  Str.  168 ;  Rains-        (m)  2  B.  &  C.  824.    See,  also,  Belton  r. 

ford  p.  Fen  wick,  Carter,  215.     [See  per  Hodges,  9  Bing.  365. 
Dewey  J.  in  Tupper  v.  Cadwell,  12  Met.        (n)  [In  Williams  v.  Moor,  11  M.  &  W. 

562;  DaTis  v.  Caldwell,  12   Cash.  512;  256,  258,  Parke  B.  speaking  with  refer- 

Merriam  v.  Cunningham,  11    Cash.  40;  ence  to  Thornton   v.   Illingworth,  said: 

Abell  V,  Warner,  4  Vt  149 ;  Bailies  J.  in  "  Holroyd  J.  does  not  adopt  the  distinc- 

Beder  v.  Yonng,  1  Bibb,  519,  520.]  tion  taken  by  Bayley  J.,  that  a  promise  to 

(h)  Why  wall  v.  Champion,  Stra.  1083  ;  pay  for  goods  not  necessaries  may  be  rat- 

Dilk  V.  Eeighley,  2  Esp.  480 ;   [Mason  v.  ified,  bat  that  a  promise  to  pay  for  goods 

Wright,  13  Met.  306;  1   Chitty  Contr.  purchased  for  the  purposes  of  trade  is 

(11th  Am.  ed.)  204,  and  note.]  void.    The  promise  is  not  void  in  any  case 

(/)  Tubenrille  v,  Whitehouse,  1  C.  &  P.  unless  the  infant  chooses  to  plead  his   in- 

94.  fancy,*'] 

(o)  2  M.  &  S.  205. 
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and  Lord  EUenborough  nonsuited  the  plaintiff  on  the  objection 
that  the  contract  was  a  trading  contract.  A  new  trial  was  granted. 
Lord  EUenborough  saying :  ^'  It  occurred  to  me  at  the  trial,  on 
the  first  yiew  of  the  case,  that  as  an  infant  could  not  trade,  and  as 
this  was  an  executory  contract,  he  could  not  maintain  an  action 
for  the  breach  of  it ;  but  if  I  had  adverted  to  the  circumstance  of 
its  being  in  part  executed  by  the  infant,  for  he  had  paid  402.,  and 
therefore  it  was  most  immediately  for  his  benefit  that  he  should 
be  enabled  to  sue  upon  it,  otherwise  he  might  lose  the  benefit  of 
such  payment,  I  should  probably  have  held  otherwise.  And  I 
certainly  was  under  a  mistake  in  not  adverting  to  the  distinction 
between  the  case  of  an  infant  plaintiff  or  defendant.  If  the  de- 
fendant had  been  the  infant,  what  I  ruled  would  then  have  been 
correct ;  but  here  the  plaintiff  is  the  infant,  and  sues  upon  a  con- 
tract partly  executed  by  him,  which  it  is  clear  that  he  may  do." 
This  case  is  not  reconcilable  with  the  dicta  of  the  judge  in  Thorn- 
ton V.  Blingworth,  for  it  is  plain  that  if  a  contract  is  abBolvtely 
voidy  no  action  can  be  maintained  on  it  or  for  the  breach  of  it  by 
anybody.  The  facts  and  circumstances  of  the  two  cases  are  widely 
dissimilar,  and  the  decmon  in  the  earlier  case  seems  to  be  more  in 
accordance  with  general  principles  than  the  reaBoning  in  the  later 
case,  (p)    The  language  of  the  learned  judges  in  Thornton  v.  HI- 

(p)  [Seel  ChittjContr.  (lltb  Ain.ed.)  < yoid'  and  'voidable'  acts  seems  to  be 
215;  Earle  v.  Reed^  10  Met.  387,  389.  tbis  :  Tbat  eveiy  act  moZum  tn  <«  or  wbich 
Altbongb  in  many  cases  there  has  been  is  against  pnblic  policy,  is  held  to  be '  void ' 
qnite  an  indiscriminate  nse  of  the  terms  in  the  strictest  sense — a  mere  nullity ;  but 
"  void  *'  and  "  voidable  "  with  reference  to  if  the  act  is  prejadicial  only  to  an  individ- 
infant's  contracts,  yet  the  tendency  of  nal,  then  it  is  to  be  considered  as '  void- 
modem  decisions  is  to  bold  the  trading  able' only  by  such  Individ oal."  So  upon 
contracts  of  infants,  which  would  be  valid  the  same  matter,  it  was  remarked  in  AUis 
if  made  by  an  adult,  to  be  voidable  only  v.  Billings,  6  Met.  415,  417,  by  Dewey  J. 
and  not  absolutely  void,  in  all  cases,  that  "the  distinction  between  the  terms 
Hardy  i;.  Waters,  38  Maine,  450 ;  Weaver  '  void'  and  '  voidable,"  in  their  application 
V,  Jones,  24  Ala.  420,  424 ;  Cummings  v,  to  contracts,  is  often  one  of  great  practical 
Powell,  8  Texas,  80,  90;  Mustard  o.  importance;  and  whenever  entire  techni- 
Wohlford,  15  Grattan,  329,  337  ;  Guthrie  cal  accuracy  is  required,  the  term  'void ' 
V,  Morris,  22  Ark.  41 1 ;  Cole  v.  Fennoyer,  can  only  be  properly  applied  to  those  oon- 
14  111.  158;  Scott  r.  Buchanan,  2  Humph,  tracts  that  are  of  no  effect  whatever ;  such 
468;  Abell  v,  Warner,  4  Yt.  149,  152;  as  are  a  mere  nullity,  and  incapable  of 
Beed  v.  Batchelder,  1  Met.  559 ;  Fetrow  v.  confirmation  or  ratification."  The  opin- 
Wiseman,  40  Ind.  148 ;  Kennedy  v.  Doyle,  ion  of  Baron  Parke  given  in  Williams  v. 
10  Allen,  161 ;  2  Kent,  234,  235,  236.  In  Moor,  11  M.  &  W.  256,  will  repay  consid- 
Commonwealth  t;.  Weiher,  3  Met  445, 448,  eration  in  this  connection.] 
Wilde  J.  said :  "  The  distinction  between 
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ingworth  was  wider  than  was  required  for  the  decision  of  the  case 
before  them,  and  another  proposition  contained  in  the  same  opin- 
ion has  been  overruled,  as  shown  by  Lord  Denman  in  Bateman  v. 
Pinder,  (y)  decided  in  1842. 

§  27.  The  infant  may,  on  arriving  at  the  age  of  twenty-one 
years,  ratify  and  confirm  a  purchase  made  during  in-  Ratifica- 
isaicjy  (r)  but  only  in  writing.  («)     By  the  9  Geo.  4,  c.  majority. 

(9)  3  Q.  B.  574.  however,  rtLte,  in  which  this  precise  point 

(r)  [The  principle  on  which  the  law  al-  has  been  distinctly  in  issae  and  necessary 

lows  a  party  who  has  attained  his  age  of  to  the  decision.    The  point  was  made  in 

twenty-one  years,  to  give  validity  to  con-  what'  Judge  Metcalf  terms  the  "unrea- 

tract*  entered  into  during  his  infancy  is,  soned  case  of  Hinely  v,  Margaritz,  3  Barb, 

that  he  is  sappoeed  to  have  acquired  the  428,  and  it  was  decided  that  such  knowl- 

power  of  deciding  for  himself,  whether  the  edge  was  essential  to  the  validity  of  the 

transaction  in  question  is  one  of  a  meri-  ratification.    The  following  cases  bear  in 

torions  character,  by  which  in  good  con-  the  same  direction :  Harmer  v.  Killing,  5 

■cience  he  ought  to  be  bound.    Parke  B.  Esp.  102  ;  Smith  t;.  Mayo,  9  Mass.  64 ; 

in  WiUiams  v.  Moor,  11  M.  &  W.  256,  Ford  r.  Phillips,  1  Pick.  203;  Thing  v. 

264,  265.    Resting  upon  this  principle  is  Libbey,  16  Maine,  57;  Curtin  v.  Patton, 

the  decision  of  Morse  v.  Wheeler,  4  Allen,  11  Serg.  &  B.  311 ;  Reed  v.  Boshears,  4 

570,  in  which  it  was  maintained  that  a  Sneed  (Tenn.),  118;  Norris  v.  Vance,  3 

person  who    has  arrived   at  the  age  of  Rich.  (S.  Car.)  168.    See  1  Chitty  Contr. 

twenty-one  is  presumed  to  know  the  law,  (11th  Am.  ed.)  218,  note  (d"),  and  cases 

and  is  not  excused  from  performing  his  cited.     In  a  very  late  case  in  Indiana 

contract  foirly  and  freely  entered  into,  by  (1872),  it  was  maintained  by  thecourt  that 

reason  of  his  ignorance  of  the  law  when  in  order  to  ratify  a  contract  of  suretyship 

he  made  it;  and,  consequently,  that  the  made  by  an  infant,  he  must  not  only  ae- 

ratification,  by  a  persoi\  of  full  age,  of  his  knowledge  his  liability  after  arriving  at 

contract  made  while  an  infant,  is  binding  iull  age,  but  must  make  an  express,  volun- 

npon  him,  although  at  the  time  of  the  rat-  tary,  and  deliberate  promise  with  knowl- 

ification  he  did  not  know  that  the  contract  edge  that  he  is  not  legally  liable.    Fetrow 

could  not  legally  be  enforced  against  him.  o.  Wiseman,  40  Ind.  148.    Many  author- 

'  See,  also,  Taft  v.  Sergeant,  18  Barb.  320.  ities  are  dted  in  support  of  the  general 

In  the  opinion  given  by  Judge  Metcalf,  in  proposition,  but  this  precise  point  is  not 

the  above  case  of  Morse  u,  Wheeler,  he  discussed,  nor  is  the  above  important  case 

reviews  the  dicta  and  rulings  adverse  to  of  Morse  v,  Wheeler  alluded  to  by  the 

that  decision  ;  and  it  appears  that  the  in-  counsel  or  the  court.     See  Conaway  v. 

stances  are  numerous  in  which  it  is  as-  Shelton,  3  Ind.  334 ;  Conklin  0.  Ogborn, 

serted  that,  to  render  the  ratification  by  a  7  Ind.  553 ;  Tyler  Inf.  &  Gov.  86,  87.   As 

perMn  after  he  arrives  at  majority,  of  his  to  the  meaning  of  the  term  "  ratification," 

contract  made  while  an  infant,  valid  and  Parke  B.  in  Mawson  9.  Blane,  10  Ex. 

binding  upon  him,  he  must  have  known,  206,  said  that  it  seemed  to  him  "  that  the 

at  the  time  of  the  ratification,  that  he  was  meaning  of   '  ratification '   is    something 

not  legally   liable.     The  instances   are,  different  from  '  promise.'    It  is  an  admis- 

(s)  [A  writing  in  such  case  is  not  re-  low  v,  Gilmore,  40  Maine,  378 ;  and  in 

quired  generally,  in  the  American  states.  Kentucky,  Bonney  v.  Reardin,  6   Bush 

It  is,  however,  made  essential  by  statute  (Ky.)i  34.] 
In  some  of  the  states,  as  in  Maine,  Thnr- 


82              FORMATION  OF  THE  CONTRACT.  [BOOK  I. 

14,  s.  5  (usually  called  Lord  Tenterden's  act),  it  is  provided, 
'^  that  no  action  shall  be  maintained  whereby  to  charge  any  person 

sion  that  the  party  is  liable  and  bound  to  Eellej,  13  Met.  309 ;  Deason  v,  Boyd,  1 
pay  the  debt  arising  from  a  contract  Dana,  45 ;  Alexander  v.  Heriot,  I  Bailej 
which  he  made  when  an*  infant."  Martin  Eq.  223 ;  Enbanks  v.  Peak,  2  Bailey,  497, 
B.  said :  "  I  apprehend  a  ratification  to  be  499 ;  Cheshire  v,  Barrett,  4  McCord,  241. 
a  consent  by  a  person  ader  he  becomes  of  It  has  been  held  that  if  an  infant  disaffirms 
full  age  to  be  liable  for  a  debt  contracted  a  sale  that  he  has  made,  and  reclaims  the 
during  infancy,  expressing  to  the  effect  property  sold,  he  must  restore,  or  offer  to 
that  he  is  willing  to  affirm  it  and  treat  it  restore,  the  purchase-money  or  other  con- 
as  valid.*'  An  infant's  promise  may  be  sideration  received  for  it  by  him,  before  he 
ratified  by  acts  of  recognition,  acquies-  can  sustain  an  action.  Carr  v.  Clough,  26 
cence,  or  estoppel,  as  well  as  by  express  N.  H.  280 ;  Heath  v.  West,  28  K.  H.  101 ; 
promises.  But  the  ratification,  whether  Badger  v.  Phinney,  15  Mass.  363  ;  Bart- 
by  acts  or  words,  should  be  equivalent  to  lett  v.  Cowles,  15  Gray,  445;  Hubbard  v. 
a  new  promise.  Aldrich  v.  Grimes,  10  K.  Cammings,  1  Greenl.  IS ;  Parr  v.  Sum- 
H.  194  ;  Hoit  v.  Underhill,  9  N.  H.  439 ;  ner,  12  Vt.  28;  Taft  v.  Pike,  14  Vt.  405  ; 
Merriam  v.  Wilkins,  6  N.  H.  432;  Orvis  Bailey  v.  Bamberger,  11  B.  Mon.  113; 
V.  Kimball,  3  N.  H.  314 ;  Hale  v.  Gerrish,  Hill  v.  Anderson,  5  Sm.  &  M.  216 ;  Bar- 
8  N.  H.  374 ;  Morrill  r.  Aden,  19  Vt  505;  tholomew  v.  Finnemore,  17  Barb.  430; 
Gay  V.  Ballon,  3  Wend.  403 ;  Millard  v.  Smith  v,  Evans,  5  Humph.  70.  But  in 
Hewlett,  19  Wend.  301,  302 ;  Bigelow  v.  Chandler  v.  Simmons,  97  Mass.  508,  it 
Grannis,  2  Hill,  120;  Hodges  v.  Hunt,  22  was  determined  that,  if  an  infant  has 
Barb.  150 ;  Rogers  v.  Hurd,  4  Day,  57 ;  wasted  or  spent  the  money  paid  to  him  as 
Kline  v.  Bebee,  6  Conn.  494 ;  Martin  v.  the  consideration  for  his  conveyance  of 
Mayo,  10  Moss.  137;  Jackson  v.  Mayo,  11  real  estate,  he  may  avoid  the  conveyance 
Mass.  147;  Ford  17.  Phillips,  <upra;  Thomp-  without  repaying  or  tendering  back  the 
son  V.  Lay,  4  Pick.  48 ;  Proctor  v.  Sears,  4  amount ;  and  this  was  confirmed  in  Bart- 
Allen,  95;  Pierce  v.  Tobey,  5  Met.  168;  lett  v,  Drake,  100  Mass.  174, 177.  See, 
Smith  V.  Kelly,  13  Met.  309 ;  Wilcox  v.  also,  Price  v.  Furman,  27  Vt  268 ;  Gib- 
Roath,  12  COnn.  550.  If  an  infant  pur-  son  v,  Soper,  6  Gray,  279 ;  Wells  J.  in 
chaser  of  personal  property,  who  has  Bassett  v.  Brown,  105  Mass.  551,  559. 
bought  it  on  credit,  retains  and  uses  it  for  And  so  it  was  held  in  White  v.  Branch, 
an  unreasonable  length  of  time  after  he  51  Ind.  210,  that  an  in&nt  may  recover 
comes  of  age,  without  giving  notice  of  an  personal  property  sold  or  exchanged  by 
intention  to  avoid  the  contract,  or  if,  after  him,  without  returning  the  money  or  prop- 
coming  of  age,  he  refuses  to  redeliver  the  erty  received  therefor.  So,  also,  in  Car- 
property,  or  otherwise  asserts  his  owner-  penter  v.  Carpenter,  45  Ind.  142.  •  An 
ship  of  it  by  some  unequivocal  act,  he  may  infiEmt's  right  to  avoid  his  sale  of  property 
be  taken  to  have  ratified  the  contract,  and  may  be  exercised  against  bond  fide  pur- 
thereby  rendered  himself  liable  for  the  chasers  from  the  grantee.  Myers  v.  San- 
price.  If  a  negotiable  note  has  been  given  ders,  7  Dana,  506 ;  Hill  v.  Anderson,  5 
for  the  price,  the  infant  becomes  liable  to  Sm.  &  M.  216,  224 ;  but  see  Carr  v. 
pay  it,  either  to  the  payee,  or  to  the  holder  Clough,  26  N.  H.  280.  In  all  cases  the 
if  it  has  been  negotiated.  Lawson  v.  raUfication  must  take  place  before  action 
Lovejoy,  8  Greenl.  405 ;  Boyden  v.  Boy-  brought.  Thornton  o.  lUingworth,  2  B. 
den,  9  Met.  519 ;  Boody  v,  McKenney,  23  &  C.  824;  Merriam  v.  Wilkins,  6  N.  H. 
Maine,  517 ;  Aldrich  v.  Grimes,  10  K.  H.  432 ;  Hale  v.  Gerrish,  8  N.  H.  374 ;  Conn 
194  ^Thing  v.  Libbey,  16  Maine,  55 ;  Rob-  r.  Cobum,  7  N.  H.  872 ;  Thing  v.  Libbey, 
bins  V.  Eaton,  10  N.  H.  561 ;  Smith  v.  16  Maine,  55,  57 ;  Aldrich  v.  Grimes,  10 
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upon  9Xij  promise  made  after  full  age^  to  pay  any  debt  contracted 
daring  infancy,  or  upon  any  ratification  after  full  age^  of  any 
promise  or  simple  contract  made  during  infancy^  unless  such 
promise  or  ratification  shall  be  made  by  some  writing  signed  by 
the  party  to  be  charged  therewith."  The  legal  interpretation  of 
the  words  (also  used  in  the  statute  of  frauds),  ^^some  writing 
signed  by  the  party  to  be  charged  therewith,"  is  treated  of  in  part 
II.  ch.  vi.  of  this  book.  On  the  question  of  the  sufficiency  of  the 
words  used  in  the  written  promise  to  satisfy  the  requirement  of 
the  statute,  Rolfe  B.  in  deliyering  the  judgment  of  the  exchequer 
of  pleas,  in  Harris  v.  Wall,  (^)  held,  that  the  act  distinguished  be- 
tween a  new  promise  and  a  ratification :  and  in  the  case  before 
the  court,  the  defendant  was  held  liable  on  the  letters  written  by 
him,  as  amounting  to  a  ratification,  though  not  a  new  promise. 
And  the  test  of  a  ratification  was  given  in  these  words :  *^  Any 
written  instrument  which  in  the  case  of  adults  would  have 
amounted  to  the  adoption  of  the  act  of  a  party  acting  as  agent, 
will  in  the  case  of  an  infant  who  has  attained  his  majority,  amount 
to  a  ratification."  In  the  report  of  that  case,  the  reader  will  find 
all  the  previous  cases  cited  and  reviewed  in  the  arguments  of  the 
counsel,  {u) 

§  28.  But  the  writing  must  do  more  than  merely  acknowledge 
the  correctness  of  an  account  as  set  forth,  and  the  satisfaction  of 
the  party  with  the  prices  charged.  It  must  further  contain  some- 
thing to  recognize  the  contract  as  an  existing  liability^  in  order  to 
constitute  a  ratification.  On  this  principle  the  queen's  bench,  in 
Rowe  V.  Hopwood,  (x)  held,  insufficient  to  bind  the  defendant,  his 
signature  to  a  writing  at  the  foot  of  the  account  in  these  words : 
**  Particulars  of  account  to  end  of  year  1867,  amounting  to  1621. 
lis*  6(2.    I  certify  to  be  correct  and  satisfactory."    Nothing  in  the 

N.  H.  198 ;  Goodridge  v.  Boss,  6  Met.  487,  {t)  1  Ex.  122.  [See  MawBon  o.  Blane» 
490;  Shaw  C.  J.  in  Smith  v.  EeUej,  18  10  Ex.  206  ;  ante,  §  27,  note  (r).] 
Met.  310.  As  to  avoiding  or  confirming  (u)  Hartley  v,  Wharton,  11  Ad.  &  E. 
an  infant's  sale  or  purchase  of  real  estate,  934 ;  Hunt  v.  Massej,  5  B.  &  Ad.  902 ; 
aee  1  Chitty  Contr.  (11th  Am.  ed.)  218,  Lobb  v.  Stanley,  5  Q.  B.  574;  Williams 
note  (d>),  and  cases  cited  and  stated.  As  v.  Moor,  1 1  M.  &  W.  256 ;  Cohen  v.  Arm- 
to  confirming  deeds  and  transactions  void-  strong,  1  M.  &  S.  724 ;  Tanner  v.  Smart, 
able  by  reason  of  fraud,  breach  of  trust,  6  B.  &  0.  60S  ;  Whippey  o.  Hillary,  3  B. 
^bc  see  0e  Montmorency  v.  Dererenx,  &  Ad.  399 ;  Rontledge  v.  Ramsay,  8  Ad. 
7  CI.  &  Pin.  (Am.  ed.)  188,  and  note  (1),  &  E.  221.  « 
and  cases  cited;  Kerr  F.  &  M.  296,  297.]  (x)  L.  B.  4  Q.  B.  1. 
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words  indicated  the  intention  to  pay  the  account,  or  to  admit  it 
as  an  existing  liability,  (y) 

§  29.  As  to  lunatics  and  persons  non  compotes  mentis^  the  rules 
of  law  regulating  their  capacity  to  purchase  do  not  differ 
materially  from  those  which  gOTern  such  contracts  when 
made  by  infants,  (z")  There  is  no  doubt  that  it  is  competent  for 
the  lunatic  or  his  representatives  to  show  that  when  he  made  the 
purchase,  his  mind  was  so  deranged  that  he  did  not  know  nor 
understand  what  he  was  doing,  (a)  Still,  if  that  state  of  mind, 
though  really  existent,  be  unknown  to  the  other  party,  and  no 
advantage  be  taken  of  the  lunatic,  the  defence  cannot  prevail ; 
especially  where  the  contract  is  not  merely  executory,  but  exe- 
cuted in  the  whole  or  in  part,  and  the  parties  cannot  be  restored 
altogether  to  their  original  position.  In  the  case  cited  in  the 
note,  all  the  authorities  will  be  found  quoted  and  examined,  (i) 
So  far  as  relates  to  supplies  of  necessaries  to  a  person  of  un- 
sound mind,  there  can  be  no  question  that  where  no  advantage  is 

(y)  [Where  a  promissory  note  is  given  his  goods  to  know  whether  a  cnstomer  is 

bj  an  infant,  for  articles  not  necessaries,  or  is  not  of  sound  mind  ?    The  result  of 

which  have  been  used  or  sold  by  him,  an  the  authorities  seems  to  be,  that  dealings  of 

acknowledgment  that  he  owes  the  debt,  or  sale  and  purchase  by  a  person  apparentlj 

a  payment  of  a  part  of  it,  after  he  comes  sane,  though  subsequently  found  to  be  in- 

of  age,  will  not  ratify  his  promise  to  pay  sane,  will  not  be  set  aside  against  those 

the  note.   Bobbins  v.  Eaton,  10  N.  H.561.  who  haref  dealt  with  him  on  the  faith  of 

See  Benham  t;.  Bishop,   9  Conn.  330 ;  his  being  a  person  of  competent  nnder- 

Hinely  v.  Margaritz,  3  Penn.  St.  428 ;  standing."    See  Carr  v.  HoUiday,  5  Ired. 

Smith  17.  Kelley,  13  Met  310.]  £q.  167 ;  Manning  v.  Gill,  L.  B.  13  £q. 

(z)  [See  Shaw  C.  J.  in  Hallett  v.  Oakes,  485 ;  Lincoln  v.  Buckmaster,  32  Vt.  652. 

1   Cush.  298,  299  ;    Kendall  v.  May,  10  In   Sealer  v,  Phdps,  11   Pick.  304,  the 

Allen,  67.]  action  was  trover  for  a  promissory  note, 

(a)  Molton  v.  Camroux,  2  Ex.  487  ;  pledged  by  the  plaintiff  when  he  was  in- 
and  4  Ex.  17,  in  error.  sane,  to  the  defendant ;  the  defendant  of- 

(b)  S.  C.  as  above.  See,  also,  Niell  v.  fered  to  show  that  at  the  time  he  took  the 
Morley,  9  Yes.  478 ;  Beavan  v.  M'Don-  pledge,  he  had  no  knowledge  of  the  plain- 
nell,  9  Ex.  309.  [In  Elliot  v.  Ince,  7  De  tiff's  insanity,  and  had  no  reason  to  sus- 
G.,  M  &  G.  475,  487,  Lord  Cranwonh  pect  it,  and  that  he  did  not  overreach  the 
said :  "  The  principle  of  the  case  of  Mol-  plaintiff,  nor  practice  any  fraud  or  unfair- 
ton  V.  Camroux  was  very  sound ;  namely,  ness,  the  court  held  that  these  facts,  if 
that  an  executed  contract,  where  parties  proved,  would  constitute  no  defence  to  the 
have  been  dealing  fairly  and  in  ignorance  action.  Wilde  J.  said :  "The  defendant's 
of  the  lunacy,  shall  not  afterwards  be  set  counsel  rely  principally  on  a  distinction 
aside.    That  was  a  decision  of  necessity,  between   contracts   executed,  and    those 

and  a  contrary  doctrine  would  render  all  which   are  executory But  we  do 

ordinary  dealings  betnreen  man  and  man  not  consider  the  distinction  at  all  mate- 
unsafe.     How  is  a  shopkeeper  who  sells  rial."] 
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taken  of  his  condition  by  the  vendor,  the  purchase  will  be  held 
valid.  (<?) 

§  30.  A  drunkard^  when  in  a  ^tate  of  complete  intoxication, 
so  as  not  to  know  what  he  is  doing,  has  no  capacity  to 
contract  in  general,  ((f)  but  he  would  be  liable  for  abso- 
lute necesdaries  supplied  to  him  while  in  that  condition  ;  and  Pol- 
lock C.  B.  put  the  ground  of  the  liability  as  follows:  "  A  contract 

(c)  Manby  v,  Scott,  1  Sid.  112;  Dane  sonable  and  proper.  The  fact  that  the 
V.  Kirkwall,  8  C.  &  P.  679 ;  Wentworth  former  guardian  had  provided  rooms  and 
v.  Tnbb,  1  Y.  &  C.  N.  C.  171 ;  Nelson  v.    necessaries  for  the  ward,  was  not  mate- 

Daneombe,  9  Beav.  211 ;   Baxter  v.  Earl    rial If  withont  harm  to  himself  he 

of  Portsmouth,  5  B.  &  C.  170.  [See  Mc-  oould  enjoy  luxuries  and  gratify  his  tastes 
Crillis  V.  Bartlett,  3  N.  H.  569 ;  Hallett  v,  and  fancies,  he  ought  to  be  indulged  in 
Oakes,  1  Cosh.  296, 298  ;  Searer  v.  Phelps,  such  enjoyments  to  a  reasonable  extent. 
1 1  Pick.  304,  307  ;  Fitzgerald  v.  Reed,  9  If  he  enjoyed  journeys,  it  was  proper  that 
Sm.  &  M.  94 ;  Sawyer  v.  Lufkin,  56  Maine,  he  should  be  indulged  in  them.  If  he  pre- 
308;  Richardson  v.  Strong,  IS  Ired.  (Law)  ferred  the  society  of  some  persons  over 
106.    In  Kendall  v.  May,  10  Allen,  59,    that  of  others,  that  preference  should  be 

the  action  was  brought  against  the  defend-    reasonably  -regarded  and  indulged 

ant,  an  insane  person,  to  recover  for  board    It  appears  that  he  is  capable  of  enjoying, 
famished,  services  rendered,  and  expenses    to  some  extent,  many  pleasures  and  lux- 
incurred  on  his  behalf.    It  appeared  that    uries,  and  that  he  has  preferences  as  to 
the  defendant  had  property  of  the  value  of    the  place  of  his  residence  and  his  asso- 
about  $200,000,  and  that  his  yearly  income    ciates.    Humanity  and  his  right  to  his 
was  from  $10,000  to  $12,000 ;  that  he  ap-    own  property  require  that  he  should  not 
plied  to  the  plaintiff  to  take  him  into  his    be  restrained  or  thwarted  in  his  prefer- 
own  house  and  furnish  him  with  board ;    ences  and  enjoyments,  more  than  is  neces- 
that  the  plaintiff  did  so,  and  afterwards,    gary  for  his  own  welfare.    In  re  Pcrsse, 
at  the   defendant's  request,  the  plaintiff    3  Molloy,  94,  the  lord  chancellor  said: 
and  his  wife  went  with  the  defendant  on    *  The  maintenance  of    a  lunatic  is  not 
a  journey  of  several  weeks  to  yarious    limited  as  an  infant's  is  within  the  bounds 
places  out  of  the  commonwealth,  and  the    of  his  income.    It  is  not  limited  except  by 
expenses  of  this  journey  were  included    the  fullest  comforts  of  the  lunatic.    Fan- 
among  the  items  of  charge  in  suit    It  did    cied  enjoyments  and  even  harmless  caprice 
not  appear  that  the  plaintiff  had  any  an-    are  to  be  indulged  up  to  the  limits  of  in- 
thority  for  what  he  did  except  the  request    come,  and  for  solid  enjoyments  and  sub- 
of  the  defendant.    A  guardian  had  pre-    gtantial  comforts  the  court  will,  if  neces- 
vionsly  been  appointed  over  the  defendant,    sary,  go  beyond  the  limits  of  income.'    In 
but  he  had  been  removed.    Chapman  J.    this  commonwealth  it  is  not  thus  limited 
said:  "The  judge  properly  refused  to  in-    in  respect  to  an  infant,  and  there  is,  there- 
stroct  the  jury  that  the  journey  taken  by    fore,  less  reason  for  limiting  it  in  respect 
the  defendant  out  of  the  state  was  not    to  a  person  of  full  age."] 
reasonably  necessary  for  him,  and  that  the        {d}  Molton  v.  Camroux,  4  Ex.  17 ;  Pitt 
plaintiff  could  not  take  him  on  a  journey    v.  Smith,  3  Camp.  33;  Fenton  v.  HoUo- 
for  pleasure  out  of  the  state  without  the    way,  1  Stark.  126;  Gore  v.  Gibson,  13  M< 
sanction  of  his  former  guardian,  or  of  the    &  W.  623;  Cook  v.  Clayworth,  18  Yes. 

courts,  or  of  his  relations The    jr.  12.     [See  1   Chitty  Contr.  (llth  Am. 

plaintiff  incurred  the  risk  of  being  able  to    ed.)  192,  and  cases  in  note  (d^).]  ^ 
satisfy  the  jury  that  the  charges  were  rea- 
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may  be  implied  by  law  in  many  cases,  even  where  the  party  pro- 
tested against  any  contract.  The  law  says  he  did  contract,  be- 
cause he  ought  to  have  done  so.  On  that  ground  the  creditor 
might  recover  against  him  when  sober,  for  necessaries  supplied  to 
him  when  drunk."  (e) 

§  31.  A  married  woman  is  absolutely  incompetent  to  enter  into 
Married  Contracts  during  coverture,  and  has  in  contemplation  of 
At  com-  ^  ^^  ^^  separate  existence,  her  husband  and  herself  f  orm- 
mon  law.  j^g  ^q^  one  person.  (/)  "  She  cannot,  even  while  living 
apart  from  her  husband  and  enjoying  a  separate  maintenance  se- 
cured by  deed,  make  a  valid  purchase  on  her  own  account,  even 
for  necessaries,  and  when  credit  is  given  to  her  there  is  no  remedy 
but  an  appeal  to  her  honor,  (jf)  The  contract  with  her  is  not,  as 
in  the  case  of  an  infant,  voidable  only,  but  it  is  absolutely  void, 
and  therefore  incapable  of  ratification  after  her  coverture  has 
ceased.  (K) 

§  32.  The  common  law  exceptions  to  the  general  and  very  rigid 
When  has-  Tule  as  to  the  incapacity  of  a  married  woman  to  bind 
^v&ur  herself  as  purchaser,  are  well  defined.  The  first  is, 
moHuus,  when  the  husband  is  civiliter  mortuuSj  dead  in  law,  as 
when  he  is  under  sentence  of  penal  servitude,  or  transportation,  or 
banishment,  (i)  The  disability  of  the  wife  in  such  cases  is  said 
to  be  suspended,  for  her  own  benefit,  that  she  may  be  able  to  pro- 
cure a  subsistence.  She  may  therefore  bind  herself  as  purchaser 
when  her  husband,  a  convict  sentenced  to  transportation,  has  not 
yet  been  sent  away,  (k')  and  also  when  he  remains  away  after  his 
sentence  has  expired.  (J)  But  not  if  he  abscond  and  go  abroad  in 
order  to  avoid  a  charge  of  felony,  (m) 

§  33  It  was  held  in  some  early  cases,  that  where  a  woman's  hus- 
Husband,  band  was  an  alien,  and  resided  abroad,  and  she  lived 
dent'  ""'  ^  England,  and  contracted  debts  here,  she  was  liable ; 
abroad.  Lord  Kenyon,  in  one  case,  putting  the  decision  "  on  the 
principle  of  the  old  common  law,  where  the  husband  had  abjured 

[e)  Gore  v.  Gibson,  13  M.  &  W.  623;  Sparrow  v.  Carathers,  cited  in  note,  1  T. 

[McCrillis  V,  Bartlett,  8  N.  H.  569;  Rich-  B.  6;  De  Gaillon  v.  L'Aigle,  1  B.  &  P. 

ardfton  v.  Strong,  12  Ired.  (Law)  106.]  357.    [See  1  Chitty  Contr.  (11th  Am.  ed.) 

(/)  Co.  Littleton,  112  d.  252,  353.] 

Ig)  Marshall  v.  Button,  8  T.  B.  545.  {k)  Ex  parte  Franks,  7  Bing.  762. 

(A)  Zonch   V.  Parsons,  3  Bnrr.   1794,  (/)  Carroll  v,  Blencow,  4  £sp.  27. 

1805 ;  Com.  Dig.  Baron  &  Feme,  W.  (m)  Williamson  v.  Dawes,  9  Bing.  292. 

(t)  Ex   parte   Franks,  7    Bing.   762  ; 
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the  realm."  (n)  But  this  principle  was  held  not  to  apply  to  the 
case  of  Englishmen  who  volantarily  abandoned  the  country,  (o) 
More  modem  cases  seem  to  throw  very  strong  doubt  on  the  ear- 
lier doctrine  as  r^ards  the  capacity  of  a  woman,  whose  husband 
is  an  alien,  residing  abroad,  to  contract  debts  for  which  she  can 
be  sued  in  England.  In  Kay  v,  Duchesse  de  Pienne,  where  Lord 
Ellenborough's  ruling  at  nisi  prius  was  confirmed  by  the  court  in 
banco  (3  Camp.  123),  his  lordship  confined  the  doctrine  of  Lord 
Kenyon  to  cases  where  the  husband  has  never  been  in  the  king- 
dom^ not  simply  residing  abroad,  separate  from  his  wife.  And  in 
Bi^gett  V.  Frier,  11  East,  808,  the  court  observed  to  counsel,  that 
alL  these  old  cases  were,  so  far  as  opposed  to  Marshall  v.  Rutton, 
8  T.  R.  646,  overruled  by  that  case.  In  Barden  v.  Keverberg, 
where  the  defendant  pleaded  coverture,  plaintiff  replied,  that  de- 
fendant's husband  was  an  alien  residing  abroad,  and  had  never 
been  within  the  United  Kingdom ;  and  that  the  debt  was  con- 
tracted by  the  defendant  in  England,  where  she  was  living  sepa- 
rate and  apart  from  her  husband,  as  a  feme  sole^  and  that  the 
plaintiff  gave  credit  to  her  as  ^feme  sole  ;  and  that  she  made  the 
promise  in  the  declaration  mentioned  as  a  feme  sole.  There  was 
no  demurrer,  but  the  case  was  tried  on  the  facts  alleged  by  the 
replication,  and  denied  by  rejoinder,  and  the  verdict  for  plaintiff 
was  set  aside  by  the  court  in  banco.  Parke  B.  said :  "  Suppos- 
ing the  replication  good,  although  I  have  a  strong  opinion  that 
it  is  not  (because  the  cases  in  which  the  wife  has  been  held  liable, 
her  husband  being  abroad,  apply  only  where  he  is  civiliter  mor^ 
tuus)y  you  are  bound  under  it,  to  make  out  that  the  husband  was 
an  alien,  that  he  was  resident  abroad,  and  never  in  this  country, 
which  facts  are  now  admitted ;  and  also  that  the  defendant  rep- 
resented herself  as  a  feme  sole,  or  that  the  plaintiff  dealt  with 
her  believing  her  to  be  a  feme  sole  ;  and  the  same  learned  judge 
threw  doubt  upon  the  report  of  what  Lord  EUenborough  said  in 
Kay  V,  Duchesse  de  Pienne.  (j?) 

§  34.  More  recently  the  case  of  De  Wahl  v.  Braune  ( j)  came 

(«)  Walford  v.  Dncheu  de  Pienne,  2  &  P.  226 ;  WUliamson  v.  Dawes,  9  Bing. 

Eep.  553;  Franks  v.  De  Pienne,  2  Esp.  292. 

5S7 ;  Bnrfield  v,  De  Pienne,  2  B.  &  P.  (p)  Barden  v.  KeTerberg,  2  M.  &  W. 

N.  B.  380;  De  Gaillon  v.  L'Atgle,  1  B.  &  61.     [See  1  Chitty  Contr.  (11th  Am.  ed.) 

P.  857.  253-255.] 

(o)  Farrar  V.  Countess  of  Granard,  IB.  (9)  1  H.  &  N.  178,  and  25  L.  J.  Ex. 

&  P.  N.  R.  80 ;  Marsh  v.  Hutchinson,  2  B.  343. 
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before  the  exchequer.  The  declaration  was  on  an  agreement  to 
De  Wahi  purchase  the  interest  of  the  plaintiff  in  the  benefit  of  a 
9.  Braune.  Iqq^q  ^^^  school  for  yonng  ladies.  Plea  in  abatement, 
plaintiff's  covertare.  Replication,  that  her  husband  was  an  alien, 
bom  in  Russia,  did  not  seside  in  this  country  at  the  commence- 
ment of  the  action,  was  never  a  subject  of  this  country  ;  that  the 
cause  of  action  accrued  to  plaintiff  in  England,  while  she  was  a 
subject  of  our  lady  the  queen,  residing  here  separate  and  apart 
from  her  husband ;  that  defendant  became  liable  to  her  as  a  sin- 
gle woman,  and  that  before  and  at  the  time  of  the  commencement 
of  the  suit  war  existed  between  Russia  and  this  country,  and  that 
her  husband  resided  in  Russia,  and  adhered  to  the  said  enemies 
of  our  lady  the  queen.  On  demurrer,  held  that  the  wife  could 
not  sue^as  a  feme  sole;  that  her  husband  was  not  dviliter  mortuus,, 
and  that  the  contract  made  during  coverture  was  the  husband's. 
In  this  case  the  action  was  by  the  wife,  but  the  reasoning  of  the 
court  would  have  been  equally  applicable  if  her  condition  had 
been  reversed,  and  she  had  been  defendant  instead  of  plaintiff. 

§  35.  The  only  remaining  exception  to  the  absolute  incapacity 
Married  ^^  ^  married  woman  to  bind  herself  as  purchaser  dur- 
womiiii        incr  coverture,  is  one  which  arises  under  the  custom  of 

sole  trader  .  . 

in  city  of  London,  and  is  confined  to  the  city  of  London.  By  that 
custom,  feme  covert  may  be  a  sole  tradery  and  when  so, 
she  may  sue  and  be  sued  in  the  city  courts,  in  all  matters  arising 
Beard  v.  .  out  of  her  dealings  in  her  trade  in  London.  In  the  well- 
Webb,  known  case  of  Beard  v,  Webb,  (r)  where  Lord  Eldon 
C.  J.  delivered  the  judgment  of  Cam.  Scacc.  reversing  that  of  the 
king's  bench,  this  custom  is  elaborately  considered,  in  connection 
with  the  general  law  on  the  subject  of  the  wife's  capacity  to  con- 
tract as  2^  feme  sole  during  marriage ;  and  the  custom  is  described 
in  the  pleadings  as  a  custom  "  that  where  2k  feme  covert  of  a  hus- 
band useth  any  craft  in  the  said  city  on  her  sole  account,  whereof 
her  husband  meddleth  nothing,  such  a  woman  shall  be  charged 
as /erne  sole  concerning  everything  that  touched  her  craft."  («) 

§  36.  But  recent  legislation  has  made  considerable  changes  in 
Married  these  rules  of  the  common  law.  By  the  20  &  21  Vict. 
l^'l"^'  '  c.  85,  s.  21,  a  wife  "deserted  by  her  husband"  may 
sutute.        obtain  an  order  to  protect  her  earnings  and  property, 

(r)  2B.  &P.  93.  (s)  [See    1  Chitty  Coatr.   (11th  Am. 

ed.)  255,  and  note  (m).] 
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the  effect  of  which  order  during  its  continuance  is  to  place  her 
^'  in  the  like  position  in  all  respects  with  regard  to  prop-  protection 
erty  and  contracts  as  she  would  be  under  this  act  if  she  ®"*®'" 
obtained  a  decree  of  judicial  separation."     And  the  effect  of  such 
a  decree  is  stated  by  the  26th  Section  to  be  that  ^*  the  wife  shall 
while  so  separated  be  considered  as  2k  feme  Bolefor  the  purposes  of 
contract^  and  wrongs  and  injuries,  and  suing  and  being  srud  in 
any  civil  proceeding."     Further  provision  is  made  by  the  21  &  22 
Vict.  c.  108,  ss.  8,  9, 10,  for  the  protection  of  persons  dealing  with 
wives  who  have  obtained  the  order  above  described.     By  the  re- 
cent act,  83  &  34  Vict.  c.  93  (married  women's  prop-  ptoperty 
erty  act,  1870),  the  rights  of  married  women  to  acquire  *^^  ^®^^' 
property  are  greatly  extended,  and  by  the  first  section  especially, 
her  ^*  wages  and  earnings  acquired  or  gained  in  any  employment, 
occupation,  or  trade  in  which  she  is  engaged  or  which  she  carries 
on  separately  from  her  husband,  and  also  any  money  or  property 
so  acquired  by  her  through  the  exercise  of  any  literary,  artistic, 
or  scientific  skill,  and  all  investments  of  such  wagesy  earnings^ 
money y  or  property ^  shall  be  deemed  and  taken  to  be  property  held 
and  settled  to  her  separate  use,  independent  of  any  husband  to 
whom  she  may  be  married,  and  her  receipt  alone  shall  be  a  good 
discharge  for  such  wages,  earnings,  money,  and  property, ^^  (f) 

§  37.  In  equity,  where  a  married  woman  has  a  separate  estate, 
she  is  to  a  certain  extent  considered  as  9,  feme  sole  with  Married 

women:  3. 

respect  to  that  property,  and  may  so  contract  a^  to  inequity. 
render  it  liable  for  the  payment  of  her  debts.  In  respect  of  her 
purchases,  the  law  is,  that  if  she,  '*  having  separate  property,  en- 
ters into  a  pecuniary  engagement,  whether  by  ordering  goods  or 
otherwise,  which  if  she  were  a  feme  sole  would  constitute  her  a 
debtor,  and  in  entering  into  such  engagements  she  purports  to 

(0  [Changes  similar  to  those  stated  in  106  Mass.  305  ;   Labaree   v.    Colby,  99 

the  text,  and  others  even  more  extensive  Mass.  559.    Bnt  ordinarily,  if  a  married 

and  important,  in  the  principles  and  rules  woman  living  with  her  hasband,  purchases 

of  the  common  law  applicable  to  husband  goods  appropriate  to  common  family  use, 

and  wife,  have  been  made  by  recent  legis-  of  one  who  knows  she  is  married  and  so 

lation  in  many  of  the  American  ttates.  living  with  her  husband,  withont  any  ez- 

By  Mass.  Stat.  1869,  c.  304,  a  married  press  agreement  pledging  her  own  credit, 

woman  may  make  contracts  for  necessa-  the  natural    as  well  as  legal  inference 

ries  to  be  furnished  to  herself  and  family,  would  be  that  she  was  buying  on  her  hus- 

and  may  sue  and  be  sued  thereon,  in  the  band's  account  and  for  the  family  use. 

same  manner  as  if  she  were  sole.    See,  Powers  v,  BusselL  26  Mich.  179.    See 

also,  Stat  1874,  c.  184;  Gordon  v.  Dix,  Campbell  v.  Whity[^22  Mich.  178.] 
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contract,  not  for  her  husband  but  for  herself,  and  on  the  credit  of 
her  separate  estate,  and  it  was  so  intended  by  her  and  so  under- 
stood by  the  person  with  whom  she  is  contracting,  that  consti- 
tutes an  obligation  for  which  the  person  with  whom  she  contracts 
has  the  right  to  make  her  separate  estate  liable."  (u) 

(u)  Mn.  Matthewman's  case,  L.  R.  3  Dederer,  18  N.  Y.  265 ;  Manchester  v. 

Eq.  781.    See,  also,  Shattock  v.  Shattock,  Sahler,  47  Barb.  155;  Johnson  v.  Cam- 

L.B.  2  £q.   182;  35  L.  J.  Ch.  509;  7  mins,  1  C.  E.  Green  (N.  J.),  67;  Hatch- 

Jar.  N.  S.  373  ;  SO  L.  J.  Ch.  298,  and  inson   v.  Underwood,  27  Texas,  255 ;  La 

the  conclasive  settlement  of  the  law  in  Tonche  v.  La  Toache,  3  H.  &  C.  576; 

Picard  v,  Hine,  L.  R.  5   Ch.  App.  274;  Kelso  v.  Tabor,  52  Barb.  125;  Wells  v. 

[Johnson  v,  Gallagher,  3  De  G.,F.  &  J.  Thorman,  37  Conn.  318;  Craft  v.  Bol- 

494,  and  note  (2)  and  cases  cited;  John-  land,  37  Conn.  491 ;  Bogert  v.  Gulick,  65 

son  V.  Vail,  1  McCarter  (N.  J.),  423;  Bnt-  Barb.  322;  Lennox  v.  Eldred,  65  Barb, 

ler  V.  Cumpston,  L.  R  7  Eq.  20,  21 ;  Wil-  410.] 
lard  I/*.  Eastham,  15  Gray,  328 ;  Tale  v. 
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SECTION  I.  —  OP  MUTUAL  ASSENT. 


§  38.  The  assent  of  the  parties  to  a  sale  need  not  be  express. 
It  may  be  iraplied  from  their  language,  (a)  or  from  Assent,  ex- 
their  conduct ;  may  be  signified  by  a  nod  or  a  gesture,  LpUed. 
or  may  even  be  inferred  from  silence  in  certain  cases ;  as  if  a 
customer  takes  up  wares  off  a  tradesman's  counter  and  carries 
them  away,  and  nothing  is  said  on  either  side,  the  law  pre- 

(a)  See  a  curious  case  of  what  one  of  the  judges  termed  a  "  grumbling "  assent, 
in  Joyce  v.  Swan,  17  C.  B.  N.  S.  S4. 
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sames  an  agreement  of  sale  for  the  reasonable  worth  of  the 
goods.  (6) 

§  39.  But  the  assent  must,  in  order  to  constitute  a  valid  con- 
Must  be      tract,  be  mutual^  and  intended  to  bind  both  sides,  (jo)   It 

mutual—     must  also  coexist  at  the  same  moment  of  time.    A  mere 

{b)  Bl.  Com.  book  ii.  ch.  30,  p.  443;  E.  Green  (N.  J.),  512.    The  agreement  is 

Hoadlej  v.  M'Laine,  per  Tindal  C.  J.  10  not  completed  nntil  there  is,  upon  the  face 

Bing.  482.  of  the  correspondence,  "  a  clear  accession 

(c)   [An  assent,  to  be  Talid,  must,  of  on  both  sides  to  one  and  the  same  set  of 

course,  be  such  as  to  conclude  an  agree-  terms.''    Thomas  v.  Blackman,  1  Col.  301, 

mentor  contract  between  the  parties.  And  312;  Cherely  v.  Fuller,  13   C.  B.  122; 

to  effect  this,  it  must  in  every  respect  meet  Lyman  t7.  Bobinson,  14  Allen,  242 ;  Ridg- 

and  correspond  with  the  offer,  neither  fall-  way  v.  Wharton,  6  H.  L.  Cas.  238,  268, 

ing  short  of  nor  going  beyond  the  terms  304  ;    Hutcheson  v.  Blakeman,  3    Met. 

proposed,  but  exactly  meeting  them  at  all  (Ey.)  80 ;  Johnson  v.  Stephenson,  S6  Mich, 

points  and  closing  with  them  just  aa  they  63.    The  parties  must  assent  to  the  same 

stand.    Potts  v.  Whitehead,  8  C.  £.  Green  subject-matter  in  the  same  sense.    Hazard 

(N.J.),  512,  514;  S.  C.  5  C.  £.  Green,  55;  v.  New  England  Ins.  Co.  1  Sumner,  218; 

Carr  v.  Duval,  14  Peters,  77 ;  McEibbin  Greene  v.  Bateman,  2  Wood.  &  M.  359, 

t7.  Brown,  1  McCarter,  13 ;  S.  C.  2  McCar-  361 ;  Hartford  &  N.  H.  R.  R.  Co.  v.  Jack- 

ter,  498 ;  Abbott  v,  Shepard,  48  N.  H.  son,  24  Conn.  514.    The  acceptance  by  the 

16 ;  Chinnock  v.  Marchioness  of  Ely,  4  person  to  whom  the  offer  is  made  consti- 

De  G.,  J.  &  S.  638  ;  Bruce  v.  Bishop,  43  Yt.  tutes  a  sufficient  legal  consideration  for  the 

161,  163;  Thurston  v.  Thornton,  1  Cush.  engagement  of  the  party  making  the  ofier. 

89 ;  OTay  v.  Burke,  8  Ir.  Ch.  R.  225,  511;  Boston  &  Maine  R.  R.  v.  Bartlett,  3  Cush. 

Eliason  v.  Henshaw,  4  Wheat.  225,228;  227.    See  Abbott  v.  Shepard,  48  N.  H. 

Hey  ward  t;.  Barnes,  23  L.  T.  68;  Allcottv.  14.    As  soon  as  the  fS&ct  is  established  of 

Boston   Steam  Flour  Mill,  9  Cush.  17;  the  final  mutual  assent  of  the  parties  to 

Smith  17.  Gowdy,  8  Allen,  566 ;  Gowing  v,  certain  terms,  and  those  terms  are  evi- 

Enowles,  118  Mass.  232,  233;  Carter  v.  denced  in  a  manner  to  satisfy  the  statute 

Bingham,  32  Up.  Can.  R.  615,  cited  and  of  frauds,  there  is  a  binding  agreement, 

stated  in  Washington  Ice  Co.  v,  Webster,  although  the  parties  may  hare  declared 

62  Maine,  359,  360;  Plant  Seed  Co.  v,  that  the  writing  is  to  serve  only  as  in- 

Hall,  14  Eansas,  553;  Jenness  v.  Mount  structions  for  a  formal  agreement,  or  al- 

Hope  Iron  Co.  53  Maine,  20,  23 ;  Sanford  though  it  may  be  an  express  term  that  a 

J.  in  Crocker  v.  New  London,  Willimantic  formal  agreement  shall  be  prepared  and 

&  Palmer  R.  R.  Co.  24  Conn.  262,  263  ;  signed  by  the  parties.    Lord  Westbury  L. 

Bruce  r.  Pearson,  3  John.  534;  Tuttle  v.  C.  in  Chinnock  v.  Marchioness  of  Ely,  4 

Love,  7  John.  470;  The  Oriental  Inland  De  G.,  J.  &  S.  646.    Whether  a  mere  com- 

Steam  Co.  v.  Briggs,  4  De  G.,  F.  '&  J.  pliance  with  the  proposal  of  one  psrty  by 

(Am.  ed.)  191,  note ;  Tucker  v.  Woods,  12  another  who  had  not  previously  agreed  to 

John.  190 ;  McEinley  t;.  Watkins,  13  III.  it,  will  render  the  party  who  made  the 

140.    If  the  original  offer  leave  anything  proposal  liable  upon  it,  is  a  question  of 

to  be  settled  by  future  arrangement,  it  is  intention  which  depends  upon  the  terms 

merely  a  proposal  to  enter  into  an  agree-  of  the  proposal  and  the  subject-matter  of 

ment.    Chinnock  v.  Marchioness  of  Ely,  6  it.    See  Johnston  v,  Nicholls,  1  C.  B.  150 ; 

N.  R.  1 ;  4  De  G.,  J.  &  S.  638 ;  Rummens  v,  Boyd  v.  Moyle,  2  C.  B.  644 ;  Train  i7. 

Robins,  3  De  G.,  J.  &  S.  88 ;  Potts  v.  White-  Gold,  5  Pick.  380  ;  Johnston  v.  Fessler,  7 

head,  5  C.  E.  Green  (N.  J.),  55  ;  S.  C.  8  C.  Watts,  48 ;  Eskridge  v.  Glover,  5  Stew.  & 
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proposal  by  one  man  obviously  constitates  no  bargain  of  itself.  It 
must  be  accepted  by  another,  and  this  acceptance  must  be  uncon* 
ditionaL  (d)  If  a  condition  be  affixed  by  the  party  to  ^^^  uncon- 
whooa  the  ofifer  is  made,  or  any  modification  or  change  <ii^»oD*i- 
in  the  offer  be  requested,  this  constitutes  in  law  a  rejection  of  the 
offer,  and  a  new  proposal,  equally  ineffectual  to  complete  the  con- 
tract until  assented  to  by  the  first  proposer.  Thus,  if  the  offer  by 
the  intended  vendor  be  answered  by  a  proposal  to  give  a  less  sum, 
this  amounts  to  a  rejection  of  the  offer,  which  is  at  an  end,  and  the 
party  to  whom  it  was  made  cannot  afterwards  bind  the  intended 
vendor  by  a  simple  acceptance  of  the  first  offer.  The  cases  are 
very  numerous  (e)  in  support  of  these  principles,  which  are  com- 
mon to  all  contracts.  (/)  A  few  only  of  those  peculiarly  illustra- 
tive of  the  rules  as  applied  to  contracts  of  sale  need  be  specially 
noticed. 

§  40.  In  Hutchinson  v.  Bowker,  (a)  the  defendant  Hutchin- 

,  .    .i-  son ».  Bow- 
wrote  an  offer  to  sell  a  cargo  of  good  barley ;  the  plaintiff  ker. 

Port.  264.    If  one  person  promises  an-  inson  v,  Bowker,  5  M-  &  W.  535 ;  Jordan 

other  to  pay  him  a  sum  of  money  if  he  v.  Norton,  4  M.  &  W.  155;  Wontner  w. 

wni  do  a  particnlar  act,  and  the  latter  Sharp,  4  C.  B.  404 ;  Duke  v.  Andrews,  2 

does  the  act  before  the  revocation  of  the  Ex.  290 ;  Chaplin  v,  Clarke,  4  Ex.  403 ; 

promise,  the  promise  may  become  binding,  Eorster  v.  Rowland,  7  H.  &  N.  103,  and  30 

although  the  promisee  does  not,  at  the  L.  J.  Ex.  376 ;  Honeyman  v,  Marryat,  6 

time,  engage  to  do  the  act;  the  doing  of  H.  L.  Cas.  112;  Andrews  v.  Garrett,  6 

the  act  being  a  good  consideration  for  the  C.  B.  N.  S.  262 ;  Proprietors  Eng.  &  For. 

prerions  promise,  and  the  promise  amount-  Cr.  Co.  v.  Ardnin,  L.  R.  5  Eng.  App.  64 ; 

ing  to  a  request  to  do  the  act.    Barnes  v,  Addinel's  case,  L.  R.  1  £q.  225,  aff.  in  H. 

Peiine,  9  Barb.  202.    These  propositions  L.  5u6.  nom,  Jackson  v.  Turquand,  L.  R.4 

are,  of  course,  subject  to  the  rule  that  the  Eng.  App.  305. 

set  of  acceptance  must  take  place  within  a  (/)  [A  mere  loose  conrersation  by  way 

reasonable  time.    Post,  §  41,  note  (g),    A  of  banter  or  jest,  or  without  any  definite 

public  offer  by  advertisement  of  a  reward  intention  to  make  an  agreement,  will  not 

for  the  performance  of  some  service  is,  in  constitute  one,  although  it  may  assume 

certain  cases,  binding  when  accepted  and  that  shape.    Bruce  v.  Bishop,  43  Vt.  161 ; 

acted  on  by  any  one;  as,  for  information  Thurston  i7.  Thornton,  1  Cush.  89.    The 

respecting  a  loss  or  crime,  or  for  apprehen-  question  of  intent  in  such  case  is  for  the 

sion,  &c.  of  a   felon  or  other  offender,  jury.    lb. ;  lb.  So  a  merely  colorable  sale 

1  Chitty  Contr.  (11th  Am.  ed.)  11,  note  of  personal  property,  made  with  the  in  ten- 

(u^) ;  Loring  v.  Boston,  7  Met.  409 ;  Crock-  tion  that  the  title  should  not  be  transferred 

er  V.  New  Lond.  Willimantic  &  Palmer  in  reality,  but  only  in  appearance,  conveys 

R.  R.  Co.  24  Conn.  261,  per  Sanford  J. ;  no  title  whatever  to  the  apparent  pur- 

Leake  Contr.  13.]  chaser.    Bradley  v.  Hale,  8  Allen,  59 ; 

{d)   [Chinnock  v.  Marchioness  of  Ely,  Cox  v.  Jackson,  6  Allen,  108 ;  Hyam's 

4  De  G.,  J.  &  S.  638.]  case,  1  De  O.,  F.  &  J.  75 ;  Bowes  v.  Foster, 

(e)  Champion  v.  Short,  1    Camp.  63 ;  2  H.  &  N.  779.] 

Routledge  v.  Grant,  4  Bing.  653 ;  Hutch-  (^)  5  M.  &  W.  535. 
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replied :  "  Such  offer  we  accept,  expecting  you  will  give  us  firie 
barley^  and  full  weighV^    The  defendant  wrote  back :  "  You  say 
you  expect  we  shall  give  you  *fine  barley.'     Upon  reference  to 
our  offer  you  will  find  no  such  expression.     As  such,  we  must  de- 
cline shipping  the  same."    It  was  shown  on  the  trial  that  good 
barley  and  fine  barley  were  terms  well  known  in  the  trade,  and 
that  fine  barley  was  the  heavier.    The  jury,  although  finding  that 
there  was  a  difference  in  the  meaning  of  the  two  words,  found  a 
verdict  for  plaintiff.    The  court  held  that  it  was  for  the  jury  to 
determine  the  meaning  of  the  words,  and  for  the  court  to  decide 
whether  there  had  been  mutual  assent  to  the  contract ;  and  the 
plaintiff  was  nonsuited,  on  the  ground  that  he  had  not  accepted 
the  defendant's  offer.    In  Hyde  v.  Wrench,  (A)  defendant  offered 
Hyder.       ^  ^^  ^^  is^rm  to  plaintiff  for  1,000Z.     The  plaintiff, 
mench.      thereupon,  offered  him  950Z.,  which  defendant  refused. 
Plaintiff  then  accepted  the  offer  at  1,0007,  but  defendant,  declined 
to  complete  the  bargain.     Held,  on  demurrer,  by  Lord  Langdale, 
that  when  plaintiff,  instead  of  accepting  the  first  offer  uncondi- 
tionally answered  it  by  a  counter-proposal  to  purchase  at  a  lower 
price,  "  he  thereby  rejected  the  offer,"  and  that  no  contract  had 
ever  become  complete  between  the  parties.    In  the  Gov- 
&c.  of         emor.  Guardians  &c.  of  the  Poor  of  Kingston-upon-HuU 
upon-Huii    v.  Petch,  (%)  plaintiffs  advertised  for  tenders  to  supply 
V.   etch,      meat,  stating,  "  all  contractors  will  have  to  sign  a  writ- 
ten contract  after  acceptance  of  tender."     Defendant  tendered, 
and  received  notice  of  the  acceptance  of  his  tender,  and  then  wrote 
that  he  declined  the  contract.     Held,  that  by  the  terms  of  the 
proposal,  the  contract  was  not  complete  till  the  terms  were  put  in 
writing,  and  signed  by  the  parties,  and  that  the  defendant  had 
Jordan  r.     *^®  right  to  retract.    In  Jordan  v.  Norton,  (Je)  defend- 
Norton.       ^^^  offered  to  buy  a  mare,  if  warranted  "sound,  and 
quiet  in  harness."     Plaintiff  sent  the  mare,  with  warranty  that 
she  was  "  sound,  and  quiet  in  double  harness."   Held,  no  complete 
Fcithouae     contract.    In  Felthouse  v.  Bindley,  (Z)  a  nephew  wrote 
©.  Bindley.  ^  jjjg  uncle  that  he  could  not  take  less  than  thirty  guin- 

(h)  3  Beav.  336.  Lead  Mining  Co.  v,  Montague,  10  C.  B. 

(t)  10  Ex.  610,  and  24  L.  J.  Ex.  23 ;    N.  S.  481,  491.] 
[The  New  Branswick  &  Canada  Railway        (k)  4  M.  &  W.  155. 
Co.  V.  Muggeridge,  4  H.  &  N.  160, 580 ;  Bog        (/)  U  a  B.  N.  S.  869 ;  31  L.  J.  C.  P. 

204. 
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eas  for  a  horse,  for  which  the  uncle  had  offered  807.  The  uncle 
wrote  back  saying,  "  Your  price  I  admit  was  thirty  guineasr,  I  of- 
fered 302.,  neyer  offered  more,  and  you  said  the  horse  was  mine ; 
however,  as  there  may  be  a  mistake  about  him  I  will  split  the  dif- 
ference, 201.  15«.,  I  paying  all  expenses  from  Tamworth.  You 
can  send  him  at  your  convenience  between  now  and  the  25th  of 
March.  If  I  hear  no  more  about  him^  I  consider  the  horse  is  mine 
at  30Z.  15d."  This  letter  was  dated  on  the  2d  of  January ;  on 
the  2l8t  of  February  the  nephew  sold  all  his  stock  at  auction,  the 
defendant  being  the  auctioneer,  but  gave  special  orders  not  to  sell 
the  horse  in  question,  saying  it  was  his  uncle's.  The  defendant 
by  mistake  sold  the  horse,  and  the  action  was  trover  by  the  uncle. 
Held,  that  there  had  been  no  complete  contract  between  the  uncle 
and  the  nephew,  because  the  latter  had  never  communicated  to 
the  former  any  assent  to  the  sale  at  30Z.  15«. ;  that, the  uncle  had 
no  right  to  put  upon  his  nephew  the  burden  of  being  bound  by 
the  offer  unless  rejected ;  and  that  there  was  nothing  up  to  the 
date  of  the  auction  sale  to  prevent  the  nephew  from  dealing  with 
the  horse  as  his  own.  The  plaintiff,  therefore,  was  nonsuited,  on 
the  ground  that  he  had  no  property  in  the  horse  at  the  date  of  the 
alleged  conversion,  (w)  In  Watts  v.  Ainsworth,  (w)  watur. 
will  be  found  a  good  illustration  by  Bramwell  B.  of  the  -Ainsworth. 
mode  of  construing  a  correspondence  when  a  contest  arises  as  to 
the  existence  of  mutual  assent,  (o)  See,  also,  the  opinions  deliv- 
ered in  the  House  of  Lords  in  a  recent  case,  in  which  the  unani- 
mous judgments  of  the  exchequer  of  pleas,  and  of  the  exchequer 
chamber,  were  unanimously  reversed,  (y) 

§  41.  It  is  a  plain  inference  from  these  cases,  that  a  proposer 
may  withdraw  his  offer  so  long  as  it  is  not  accepted ;  for  Proposal 
if  there  be  no  contract  till  acceptance,  there  is  nothing  ™act«rd  be^ 
by  which  the  proposer  can  be  bound ;  and  the  authori-  ^ept^Sce. 
ties  quite  support  this  inference.     Even  when  on  mak-  Promise  to 
ing  the  offer  the  proposer  expressly  promises  to  allow  a  ^^Ipen, 

(m)  It  was  farther  held  in  this  caae  that  tion ;  and  so  long  as  there  is  a  proposal 

the  nephew's  acceptance  of  the  ofier  after  by  either  party  accepted  by  the  other,  there 

conTersion,  bat  before  the  action  broaght  is  a  good  contract  in  writing,  becaase  the 

by  plaintiff,  did  not  relate  back  to  the  date  letters  testify  the  acceptance  by  each  party 

of  the  offer,  so  as  to  enable  the  plaintiff  to  of  the  terms  agreed  apon  between  them 

maintain  the  action.  both.    Willes  J.  in  Bog  Lead  Mining  Co. 

(n)  1  H.  &  C.  83 ;  31  L.  J.  Ex.  448.  v.  Montagae,  10  C.  B.  N.  S.  481,  491.] 
(o)  [The  letters   of  a  correspondence       (p)  Proprietors  Eng.  &  For.  Cred.  Co. 

oonstitating  a  bargain  are  one  transac-  o.  Arduin,  L.  B.  5  Eng.  App.  64. 
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notbmd-  certain  time  to  the  other  party  for  acceptance,  the  offer 
wittout  may  nevertheless  be  retracted  in  the  interval,  if  no  con- 
tion.  sideration  has  been  given  for  the  promise.  (9)     Cooke 

{q)  [Craig  v.  Harper,  3  Gush.  158 ;  Bob-  time  for  acceptance  is  stipalated,  an  ac- 
ton &  Maine  Railroad  v.  Bartlett,  3  Gush,  ceptance  after  that  time  is  not  sufficient. 
224 ;  Eskridge  v.  Glover,  5  Stew.  &  Port.  Potts  v.  Whitehead,  5  G.  E.  Green  (N.  J.), 
264 ;  Martin  v,  Mitchell,  2  J.  &  W.  413,  55  ;  Leake  Contr.  17.  Where  no  time  is 
428 ;  Lncas  v,  James,  7  Hare,  410 ;  Ghin-  limited  for  acceptance  of  the  o£kr,  it  should 
nock  V.  Marchioness  of  Ely,  6  N.  K  1 ;  be  accepted,  if  at  all,  within  a  reasonable 
4  De  G.,  J.  &  S.  638 ;  Faulkner  v,  Heberd,  time,  and  unless  it  is  so  accepted  and  the 
26  Yt.  452 ;  Falls  v.  Gaither,  9  Porter,  acceptance  notified  to  the  person  making 
605  ;  Potts  V.  Whitehead,  5  G.  E.  Green  the  offer,  he  will  not  be  bound.  Metcalf  J. 
(N.  J.),  59;  S.  G.  8  G.  E.  Green  (N.  J.),  in  Graig  v.  Harper,  3  Gnsh.  158,  160; 
512;  1  Sugden  V.  &  P.  (8th  Am.  ed.)  Peru  r.  Turner,  1  Fairf.  185;  Wilson  p. 
132  ;  Abbott  v.  Shepard,  48  N.  H.  16 ;  Glements,  3  Mass.  1 ;  Johnston  v.  Fessler, 
Leake  Gontr.  20,  21.  Where  A.  proposed  7  Watts,  48  ;  Martin  v.  Bkck,  21  Ala. 
to  exchange  horses  with  B.  and  to  give  B.  721 ;  Leake  Gontr.  17,  18 ;  Chicago  &c. 
a  specified  sum  as*  difference,  and  B.  re-  R.  R.  Go.  v.  Dane,  43  N.  Y.  240.  B.,  the 
served  the  privilege  of  deciding  upon  the  owner  of  land,  made  an  oflfier  to  the  plain- 
proposition  by  a  certain  day,  but  before  tiff,  that  he  might  take  timber  from  the 
the  day  came  A.  gave  B.  notice  that  he  land  upon  paying  for  it  in  a  certain  way. 
would  not  carry  out  the  offered  contract,  The  plaintiff  said  he  would  accept  the  offer 
it  was  held  that  B.  could  sustain  no  action  if  he  could  get  his  brother  to  assist  him. 
for  the  difference  proposed  to  be  paid.  B.  the  owner  told  him  that  he  need  not 
Eskridge  v.  Glover,  5  Stew.  &  Port.  264.  give  a  decisive  answer  then,  but  might  do 
But,  on  the  other  hand,  where  an  offer  is  so  at  some  subsequent  time.  The  plaintiff 
made  in  writing  to  sell  land  at  a  certain  afterwards  engaged  his  brother  to  assist 
price,  if  taken  within  a  certain  time,  and  him  in  catting  the  timber,  but  did  not 
the  person  to  whom  the  offer  is  made,  be-  notify  B.  that  he  had  accepted  the  offer, 
fore  it  is  retracted,  accepts  it  within  the  B.  afterwards  made  the  same  offer  to  the 
time,  such  offer  and  acceptance  coimtitutes  defendants,  who  entered  upon  the  land, 
a  valid  contract.  Boston  &  Maine  Rail-  and  cut  and  carried  away  the  timber,  and 
road  V.  Bartlett,  3  Gush.  224.  Fletcher  J.  the  plaintiff  brought  an  action  on  the  case 
in  this  case  said :  "  When  the  offer  was  ac-  against  them.  It  was  decided  that  what 
cepted,  the  minds  of  the  parties  met,  and  passed  between  the  plaintiff  and  the  owner 
the  contract  was  complete.  There  was  did  not  constitute  a  contract,  and  the  ac^ 
then  the  meeting  of  the  minds  of  the  par-  tion  could  not  be  maintained.  Beckwith 
ties,  which  constitutes  and  is  the  definition  v,  Gheever,  21  N.  H.  41.  Gilchrist  C.  J. 
of  a  contract.  The  acceptance  by  the  plain-  in  this  case,  referring  to  the  fact  that  the 
tiffs  constituted  a  sufiScient  legal  considera-  plaintiff  was  to  inform  B.  at  some  future 
tion  for  the  engagement  on  the  part  of  the  day,  whether  he  would  accept  his  offer, 

defendants It  was  precisely  as  if  said:  "This  should  have  been  done  within 

the  parties  had  met  at  the  time  of  the  ac-  a  reasonable  time ;  and  the  proper  time 

ceptance,  and  the  offer  had  then  been  made  would  have  been  whenever  the  plaintiff 

and  accepted,  and  the  bargain  completed  should  determine  to  accept  the  proposi- 

at  once."    Before  acceptance,  however,  the    tion It  cannot  with  propriety  be 

proposition  was  "  but  an  offer  to  contract,  said  that  the  fact  that  the  plaintiff  had  en- 

and  the  parties  making  the  offer  most  gaged  his  brother  to  assist  him,  not  brought 

undoubtedly  might  have  withdrawn  it  at  home  to  the  knowledge  of  B.,  can  be  re- 

any  time  before  acceptance."    Where  a  garded  as  an  acceptance.    Neither  party 
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V.  Oxley  (r)  is  the  leading  case  on  this  point.  The  declaration 
was  that  the  defendant  had  proposed  to  sell  and  deliver  cookev. 
to  the  plaintiff  266  hhds.  of  tobacco  on  certain  terms,  ^^^^y- 
if  the  plaintiff  would  agree  to  purchase  them  on  the  terms  afore- 
said, and  would  give  notice  thereof  to  the  defendant  before  the  hour 
of  four  in  the  afternoon  of  that  day.  Averment,  plaintiff  did 
agree,  &c.  and  did  give  notice,  &c.  and  requested  delivery,  and 
offered  payment.  Judgment  arrested  after  verdict  for  the  plaintiff. 
Eenyon  C.  J.  delivering  judgment,  said :  '^  Nothing  can  be  clearer 
than  that  at  the  time  of  entering  into  this  contract,  the  engagement 
was  all  on  one  side.  The  other  party  was  not  bound.  It  was, 
therefore,  nudum  paetumP  BuUer  J.  said :  ^'  It  is  impossible  to 
support  this  declaration  in  any  point  of  view.  In  order  to  sustain 
a  promise,  there  must  be  either  a  damage  to  the  plaintiff,  or  an 
advantage  to  the  defendant ;  but  here  was  neither  when  the  con- 
tract (promise?)  was  first  made.  Then  as  to  the  subsequent 
time :  the  promise  can  only  be  supported  on  the  ground  of  a  new 
contract  made  at  four  o'clock ;  but  there  is  no  pretence  for  that. 
It  has  been  argued  that  this  must  be  taken  to  be  a  complete  sale, 
from  the  time  when  the  condition  was  complied  with ;  but  it  was 
not  complied  with,  for  it  is  not  stated  that  the  defendant  did  agree 
at  four  o'clock  to  the  terms  of  the  sale ;  or  even  that  the  goods 
were  kept  till  that  time."  Grose  J.  said :  ^*  The  agreement  was 
not  binding  on  the  plaintiff  before  four  o'clock ;  and  it  is  not 
stated  that  the  parties  came  to  any  subsequent  agreement ;  there 
is,  therefore,  no  consideration  for  the  promise."  This  decision  was 
afterwards  affirmed  in  the  exchequer  chamber,  M.  32,  Geo.  3'?^(«) 
§  42.  In  Routledge  v.  Grant,  (f)  which  was  the  case  RouUedge 
of  an  offer  by  defendant  to  purchase  a  house,  and  to  give  ^'  ^^^^ 

did  anything  to  make  the  proposition  bind-  Honejman  v.  Marryat,  21  Bear.  14.    The 
ing,  and  neither  was  bonnd."    An  offer  is  offer  of  a  contract  can  be  accepted  only  by 
reroked  by  the  death  of  the  person  propos-  the  party  to  whom  it  is  proposed,  and  can- 
ing it   Blades  v.  Free,  9  B.  &  C.  167 ;  Cam-  not  be  assigned  by  him  to  another  without 
panari  v.  Woodbom,  15  C.  B.  400 ;  Lee  v,  the  consent  of  the  person  making  the  offer. 
Griffin,  1  B.  &  S.  272.    So  by  the  death  Meynell  v.  Surtees,  3  Sm.  &  Gif.  101, 117 ; 
of  the  person  to  whom  it  was  made  before  Boulton  v.  Jones,  2  H.  &  N.  564.] 
acceptance.    Leake  Contr.  22 ;  Werner  v.  (r)  3  T.  R.  653. 
Humphreys,  2  M.  ft  G.  858.    The  force  of  (s)  So  stated  in  note  at  the  end  of  the 
a  proposal  is  exhausted  by  a  refusal  of  it.  Report,  in  3  T.  R.  653. 
Leake  Contr.  22 ;  Sheffield  Canal  Co.  v.  (0  4  Biog.  653.    See,  also,  Humphries 
Sheffield  &  Rotheram  Ry.  Co.  8  Ry.  Cas.  •v,  Canralho,  16  East,  45. 

121, 132:  Hyde  v.  Wrench,  3  Beav.  334 ; 

'  / 
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plaintiff  six  weeks  for  a  definite  answer.  Best  C.  J.  nonsuited 
the  plaintiff,  on  proof  that  defendant  had  retracted  his  offer  within 
the  six  weeks,  and  on  the  rule  to  set  aside  the  nonsuit,  said :  ^^  If 
six  weeks  are  given  on  one  side  to  accept  an  offer,  the  other  has 
six  weeks  to  put  an  end  to  it ;  one  party  cannot  be  bound  without 
the  other."  The  chief  justice  in  this  case  cited  Cooke  v.  Oxley 
Payne «.  ^*^  marked  approval.  In  Payne  v.  Cave,  (u)  it  was 
Cave.  i^gj^  f}^^  a»  bidder  at  an  auction  may  retract  his  bidding 

any  time  before  the  hammer  is  down ;  and  per  cvriam^  "  Every 
bidding  is  nothing  more  than  an  offer  on  one  side,  which  is  not 
binding  on  either  side  till  it  is  assented  to.  But,  according  to 
what  is  now  contended  for,  one  party  would  be  bound  by  the 
offer,  and  the  other  not,  which  can  never  be  allowed." 

§  43.  The  latest  case  on  this  point  is  Head  v.  Diggon.  (x^  The 
Headi?.  defendant,  on  Thursday,  the  17th  of  April,  gave  the 
Diggon.  plaintiff  a  written  order  in  these  words :  "  Offered  Mr. 
Head,  of  Bury,  the  under  wool,  &c.  &c.  mth  three  day%^  grace 
from  the  above  date.^^  These  words  were  put  in  by  the  defendant 
expressly  as  a  promise  to  await  three  days  for  the  plaintiff's  ac- 
ceptance of  the  offer.  The  plaintiff  went  on  Monday  to  accept, 
but  the  defendant  refused,  saying  that  the  three  days  were  out  the 
day  before  —  Sunday.  Holyrod  J.  nonsuited  the  plaintiff,  on  the 
authority  of  Cooke  v.  Oxley.  In  the  course  of  the  argument  for 
new  trial,  Lord  Tenterden  said :  "  Must  both  parties  be^bound,  or 
is  it  sufficient  if  only  one  is  bound  ?  You  contend  that  the  buyer 
was  to  be  free  during  three  days,  and  that  the  seller  was  to  be 
bound."  The  new  trial  was  refused,  his  lordship  saying :  "  K  the 
contract  is  to  be  taken  as  made  only  at  the  time  when  the  plain- 
tiff signified  his  acceptance  of  the  offer,  it  is  disproved  by  the  cir- 
cumstance that  the  defendant  did  not  then  agree."  And  Bayley 
J.  concurred  on  the  ground  that  ^^  unless  both  parties  are  bound, 
neither  is."  An  illustration  of  the  principle  now  under  discus- 
Smith  V.  ^^^^  ^8  to  be  found  in  the  recent  case  of  Smith  v.  Hud- 
Hudaon.  g^jj^  q^^  There,  a  quantity  of  barley  had  been  verbally 
sold  according  to  sample,  and  the  goods  had  been  actually  deliv- 
ered to  the  order  of  the  vendee,  at  the  railway  station,  so  as  to 
put  an  end  to  the  right  of  stoppage  in  transitu.    But  the  buyer 

(tt)  8  T.  R.  148.  (y)  6  B.  &  S.  431  ;  84  L.  J.  Q.  B.  145. 

(x)  3  M.  &  R.  97.  See,  also,  Tajlor  v,  Wakefield,  6  E.  &  B. 

765. 
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had  not  yet  accepted  so  as  to  make  the  contract  valid  under  the 
statute  of  frauds,  because  it  was  still  in  his  power  to  exercise  the 
option  of  accepting  or  rejecting  after  examining  the  quality  of 
the  bulk,  to  see  if  it  corresponded  with  the  sample.  The  buyer 
became  bankrupt,  and  the  seller  at  once  gave  notice  to  the  rail- 
way company  to  hold  the  barley,  subject  to  his  orders ;  and  coun- 
termanded the  order  to  convey  it  to  the  vendee.  The  assignees  of 
the  buyer  insisted  on  their  right  to  accept  the  goods  in  his  place, 
on  the  ground  of  the  actual  delivery  to  him.  But  the  court  held 
that  the  withdrawal  of  the  offer  by  the  countermand  of  the  ven- 
dor, before  final  acceptance,  prevented  the  completion  of  the  con- 
tract. 

§  44.  Where  parties  living  at  different  places  are  compelled  to 
treat  by  correspondence  through  the  post,  there  is  a  Assent  by 
modification  of  the  rule  to  this  extent,  that  the  party  spondence. 
making  the  offer  cannot  retract  after  the  acceptance  by  his  cor- 
respondent has  been  duly  posted,  although  it  may  not  have 
reached  him  ;  (2)  nor  can  the  party  accepting  retract  his  accept- 
ance after  posting  his  letter,  although  prior  to  his  correspondent's 
receipt  of  it,  nor  indeed,  if  it  never  be  received,  (a)     In  Adams 

(s)  Adams  v.  LindfleU,  1  B.  &  Aid.  681 ;  is  delayed,  by  the  fault  of  the  sender,  the 

Dnnlop  V.  Higgins,  1  H.  L.  Cas.  881 ;  offer  is  extended  until  its  arrival."    On 

Potter  V.  Saunders,  6  Hare,  1.  the  other  hand,  ''  the  acceptance  is  com- 

(a)  Duncan  v.  Topham,  8  C.  B.  225  ;  plete  and  the  contract  valid  upon  the  due 
Potter  V.  Saunden,  6  Hare,  1.  [In  1  posting  of  the  letter  of  acceptance,  not- 
Chitty  Contr.  (11th  ed.  17)  the  rule  is  withstanding  delay,  or  even  entire  failure 
stated  thus:  "If  an  offer  be  made  by  in  arriving  at  its  destination,  provided 
letter,  to  a  party  at  a  distance,  it  is  pre-  such  delay  or  failure  has  not  been  occa- 
sumed  to  be  constantly  repeated  until  the  sioned  by  a  wrong  address  of  the  letter, 
period  for  acceptance  arrives,  up  to  which  or  other  default  in  the  party  sending  it." 
period  it  is  to  be  inferred  that  there  is  a  Leake  Contr.  18, 19.  The  answer  of  ac- 
oontinuation  of  the  intention  to  contract,  ceptanoe  must  be  placed  in  the  post-office 
and  that  the  acceptance  of  the  exact  terms  within  the  time  limited,  if  any,  or  other- 
proposed,  within  the  precise  time  limited,  wise  with  reasonable  dispatch,  and  before 
shall,  when  received  by  him  who  made  the  any  intimation  is  received  that  the  ofier  is 
offer,  form  a  complete  contract  as  from  withdrawn.  Potts  v.  Whitehead,  5  C.  E. 
the  date  of  such  acceptance,  provided  the  Green  (N.  J.),  55;  S.  C.  8  C.  E.  Green 
party  making  the  ofier  had  not,  in  the  in-  (N.  J.),  512 ;  Abbott  v.  Shepard,  48  N.  H. 
terim,  withdrawn  it"  The  conclusion  14 ;  Stockham  v.  Stockham,  32  Md.  196. 
drawn  from  the  cases  by  Mr.  Leake  is,  that  The  transmission  of  the  letter  accepting 
"  an  offer  by  letter  or  other  communication  an  offer  is  sufficient  to  make  a  contract, 
between  distant  parties  continues  open  un-  because  it  is  an  overt  act  manifesting  the 
til  the  arrival  of  the  letter  or  other  com-  intention  of  the  acceptor,  and  thus  con- 
munication  in  due  course  at  its  destina-  summating  the  aggregaiUo  merUium  which 
tion.    If  the  delivery  of  the  letter  of  offer  constitutes  the  contract.    Trevor  v.  Wood, 
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V.  Lindsell,  (b)  the  defendants  wrote  on  the  2d  of  September  to 
Adams  v.  *^®  plaintiflE,  ofiEering  to  sell  a  quantity  of  wool  on  speci- 
LindscU.  fi^j  terms,  "  receiving  your  answer  in  course  of  poet." 
The  letter  was  misdirected  by  the  defendants,  so  that  it  only 
reached  the  plaintiff  on  the  ev^iing  of  the  7th.  An  answer  was 
sent  on  the  same  evening  accepting  the  offer.  This  answer  was 
received  by  defendants  on  Tuesday,  the  9th,  in  due  course.  On 
Monday,  the  8th,  the  defendants  not  having  received  the  answer, 
which  would  have  been  due  on  Sunday,  the  7th,  according  to  the 
course  of  the  post,  if  they  had  not  misdirected  their  letter  making 
the  offer,  sold  the  wool  to  another  person.  Action  for  non-deliv- 
ery, and  verdict  for  plaintiff.  On  motion  for  new  trial,  it  was  con- 
tended on  behalf  of  the  defendants,  on  the  authority  of  Paine,  t;. 
Cave,  (c)  and  Cooke  v.  Oxley,  (cZ)  that  the^  had  a  right  to  retract 
their  offer  until  notified  of  its  acceptance  ;  that  they  could  not  be 

86  N.  Y.  307 ;  HaHock  v.  Commercial  graph,  hit  letter  mailed,  than  he  can  his 
Ina.  Co.  2  Dotcher  (N.  J.),  268.  If  the  words  of  acceptance  after  they  have  tasaed 
letter  of  acceptance  is  dulj  posted,  the  from  his  lips  on  their  waj  to  the  hearer. 
writer  is  not  responsible  for  any  accident  ....  There  is  no  dificrence  between  the 
or  delay  in  the  post-office.  Yassar  v.  acceptance  of  a  proposition  by  word  of 
Camp,  14  Barb.  841  ;  S.  C.  1  Eernan,  mouth  and  a  letter  stating  an  acceptance. 
441 ;  Duncan  v,  Topham,  8  C.  B.  225 ;  In  the  one  case  it  is  articulate  sounds  car- 
Adams  V.  Lindsell,  I  B.  &  Aid.  681.  This  ried  by  the  air,  in  the  other,  written  signs 
subject  is  ably  considered  and  discussed  in  carried  by  the  mail  or  by  telegraph.  The 
Hallock  V.  Commercial  Ins.  Co.  2  Dulcher  vital  question  is,  was  the  intention  mani- 
(N.  J.),  268,  where  it  is  decided  that  a  con-  fested  by  any  overt  act,  not  by  what  kind 
tract  arises  when  an  overt  act  is  done  in-  of  messenger  it  was  sent  The  bargain,  if 
tending  to  signiQr  an  aoceptanoeof  a  prop-  ever  struck  at  all,  must  be  eo  inttcmti  with 
osition,  whether  soch  overt  act  comes  to  the  such  overt  act.  Mailing  a  letter  contain- 
knowledge  of  the  proposer  or  not ;  and  ing  an  acceptance,  or  the  instrument  itself 
unless  the  proposition  is  withdrawn,  it  is  intended  for  the  other  party,  is  certainly 
considered  as  pending  until  accepted  or  such  an  act."  2  Dutcher,  281,  282.  A 
rejected,  provided  the  answer  is  given  in  a  contract  may  be  made  and  proved  in  court 
reasonable  time.  Vredenburgh  J.  said:  by  telegraphic  dispatches.  Taylor  v, 
"  The  overt  act  may  be  as  various  as  the  Steamboat  Robert  Campbell,  20  Missou. 
form  and  nature  of  contraeta.  It  may  be  254 ;  Leonard  o.  New  York  &c  Tel.  Co. 
by  the  fall  of  the  hammer,  by  words  41  N.  Y.  544 ;  Beach  v.  Raritan  &c  R.  R. 
spoken,  by  letter,  by  telegraph,  by  remit-  Co.  37  N.  Y.  457  ;  Durkee  v.  Vermont 
ting  the  article  sent  for,  by  mutual  signing  Central  Railroad,  29  Vt  127 ;  Henkel  v. 
or  by  delivery  of  the  paper,  and  the  de-  Pape,  L.  R.  6  Ex.  7.  The  same  rules 
livery  may  be  by  any  act  intended  to  sig-  apply  in  determining  whether  a  contract 
nify  that  the  instrument  shall  have  a  has  been  made  by  telegraphic  dispatches 
present  vitality.  Whatever  the  form,  the  as  in  cases  of  communications  by  letter, 
.act  done  is  the  irrevocable  evidence  of  the  Trevor  v.  Wood,  86  N.  Y.  307 »] 
aggngaHo  mentium;  k\  that  instant  the  (h)  IB.  &  Aid.  6^. 
iMugain  is  struck.  The  acceptor  can  no  (c)  8  T.  R.  148. 
more  overtake  and  countermand  by  tel^  (d)  3  T.  R.  653. 
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bound  on  their  side  nntil  the  plaintiff  was  bound  on  his.  But  the 
court  Bald :  ^^  If  that  were  so,  no  contract  could  ever  be  completed 
by  the  post.  For  if  the  defendants  were  not  bound  by  their  offer, 
when  accepted  by  the  plaintiff,  till  the  answer  was  received,  then 
the  plaintiffs  ought  not  to  be  bound  till  after  they  had  received  the 
notification  that  th^  defendants  had  received  their  answer,  and  as- 
sented to  it ;  and  so  it  might  go  on  ad  infinitum.  The  defendants 
must  be  considered  in  law  as  making,  during  every  instant  of  the 
time  their  letter  was  travelling,  the  same  identical  offer  to  the 
plaintiffs,  and  then  the  contract  is  completed  by  the  acceptance  of 
it  by  the  latter/'  This  case  was  cited  with  approval  by  Lord  Cot- 
tenham  in  Dunlop  v.  Higgins  (e)  as  a  leading  case,  his  Dnniop «. 
lordship  remarking  that  ^^  common  sense  tells  us  that  ^sgi°"* 
tiansactions  cannot  go  on  without  such  a  rule."  In  Dunlop  t;. 
Hig^s,  a  proposal  sent  by  mail  on  the  28th  January  was  received 
on  the  80th,  and  answered  on  the  same  day,  but  not  by  the  first 
post  of  the  day,  so  that  it  reached  the  proposer  on  the  Ist  of  Feb- 
roary,  instead  of  the  31st  of  January.  It  was  held  that  the  an- 
swer was  posted  in  time,  and  that  the  contract  was  complete  by 
acceptance  when  the  letter  of  acceptance  was  posted ;  the  party 
accepting  not  being  answerable  for  casualties  at  the  post-office  de- 
laying or  preventing  the  arrival  of  his  letter  of  acceptance.  (/) 

§  45.  The  court  of  exchequer  in  The  British  &  Amer.  Tel.  Co. 
V.  Colson,  (^)^held,  however,  that  where  the  defendant  British  & 
had  applied  for  shares  in  the  plaintiff's  company,  and  a  c™"'(^*^ 
letter  allotting  the  shares  to  him  had  been  posted  to  his  "^'^' 
address,  bnt  not  received  by  him,  the  contract  was  not  complete, 
and  the  learned  barons  held,  that  the  cases  cited  supra^  in  support 
of  the  contrary  proposition,  do  not  warrant  the  inference  that  has 
been  dedaced  from  them.    But  this  last  case  has  in  its  turn  been 
criticised  by  the  lords  justices  in  the  case  of  In  re  The   in  „  Im- 
Imperial  Land  Co.  of  Marseilles  —  Harris's  case,  (A)  in  gJ^^Jl^w^ 
which  their  lordships  intimate  their  inability  to  reconcile  ««»Ues. 
the  decision  of  the  barons  of  the  exchequer  with  that  of  the  House 
of  Lords  in  Dunlop  v.  Higgins.  (t) 

(e)  1  H.  Ii.  Cat.  381.    See,  also,  Potter  (A)  L.  R.  7  Ch.  App.  587.    See,  alflo, 

V.  Seunden,  6  Hare,  1,  Y.  C.  Wigram's  Wells'f  case,  L.  R.  15  £q.  18. 

deciaioB.  (t)  1  H.  L.  Cas.  381.    [In  the  rery  re- 

(/)  On  bis  point,  see,  also,  Dnncan  v,  cent  case  of  Taylor  v,  Jones,  1  C.  P.  DIt. 

Topham,  8  C.  B.  225.  87,  it  appeared  that  the  defendant,  who 

(^)  L.  R.  6  Ex.  108.  carried  on  business  in  the  city  of  London, 


52  FOBMATION  OF  THE  CONTRACT.  [BOOK  !• 

§  46.  In  both  the  above  cases  of  Adams  v.  Lindsell  and  Dunlop 
Proposal  v.  Higgins  it  will  be  observed  that  the  acceptance  of  the 
beforetet-  ^^^^  ^^  complete  by  the  posting  of  the  answer  before 
dL^^""  the  offer  was  retracted,  in  accordance  with  the  principle 
tion.  which  makes  the  bargain  complete  at  the  moment  when 

mutiuil  and  reciprocal  assent  has  been  given.  But  the  language  of 
the  court  in  Adams  v.  Lindsell  is  broader  than  was  needed  for  the 
decision  of  that  case,  for  it  would  extend  to  an  offer  sent  by  mail, 
and  retracted  by  posting  a  second  letter,  before  the  first  reached 
its  destination.  This  point  has  not  yet  been  presented  directly 
for  decision  by  our  courts  ;  and  it  will  be  considered  in  connection 
with  the  American  cases  referred  to  at  the  end  of  the  chapter. 

§  47.  Contracts  of  sale  are  implied  under  certain  circumstances 
Implied  without  any  expression  of  the  will  or  intention  of  the 
of  sale.  parties ;  as  where,  for  example,  an  express  contract  has 
been  made,  and  goods  are  sent,  not  in  accordance  with  it,  but  are 
nevertheless  retained  by  the  purchaser.  In  such  case  a  new  con- 
tract is  implied  that  the  purchaser  will  pay  for  them  their  value ; 

posted  a  letter  there  containing  an  order  in  the  court  of  queen's  bench  in  Adams 
for  goods,  addressed  to  the  plaintiff  at  v.  Lindsell,  1  B.  &  Aid.  681,  were  there 
Sonthwark  in  the  county  of  Surrey.  No  reviewed  and  the  principle  adopted." 
letter  was  sent  accepting  the  offer ;  but  the  Archibald  J.  said :  "  Here  there  was  a 
goods  were  taken  by  a  servant  of  the  plain-  complete  order  when  the  buyer  posted  the 
tiff  and  delivered  to  the  defendant  in  Lon-  letter  ordering  the  goods ;  and  the  accept- 
don  ;  and  it  was  held  that  the  whole  cause  ance-of  it  was  the  sending  the  goods  into 
of  action  arose  in  the  city.  Lord  Cole-  the  city  and  there  delivering  them  to  the 
ridge  C.  J.  said :  "  The  order  for  the  goods  buyer."  Amphlett  B.  said :  *'  The  mo- 
was  given  by  the  buyer  in  the  city,  by  ment  the  defendant's  letter  containing  the 
means  of  a  letter  posted  there  addressed  order  was  put  into  the  post  there  was  a 
to  the  seller  who  resided  in  Southwark.  good  ofier  made.  If  the  seller  had  posted 
There  was  no  letter  accepting  the  order ;  in  Surrey  a  letter  accepting  the  offer,  I 
but  the  transaction  was  completed  by  the  should  have  thought  that  the  contract  was 
seller  sending  hi9  servant  with  the  goods  made  at  the  place  where  the  offer  was  ac- 
and  delivering  them  to  the  buyer  at  his  cepted."  See  Evans  v.  Nicholson,  32  L. 
place  of  business  withiA  the  city.  I  say  T.  776 ;  Hurdle  v.  Waring,  L.  R.  9  C.  P. 
the  order  was  given  in  the  city,  because  I  435 ;  Wall's  case,  L.  R.  15  £q.  18.  It 
see  no  distinction  in  principle  (and  there  was  held  in  Alabama,  in  Boit  v.  Maybin, 
is  none  in  any  of  the  authorities)  between  52  Ala.  252,  that  where  an  order  or  pro- 
the  case  of  a  letter  accepting  an  offer  and  posal  for  the  purchase  of  goods  is  sent  by 
a  letter  containing  an  order  for  goods."  letter  to  dealers  in  Georgia,  who,  in  com- 
"  No  part  of  the  cause  of  action,  therefore,  pliance  therewith,  ship  the  goods  on  board 
arose  out  of  the  jurisdiction  of  the  may-  the  cars  in  that  state  consigned  as  directed 
or's  court.  Dunlop  v.  Higgins,  in  the  to  the  purchaser  in  Alabama,  the  contract 
House  of  Lords,  binds  us  all.  The  deci-  of  sale  is  complete  in  the  state  of  Qeor- 
sion  of  this  court  in  Duncan  v.  Topham,  8  gia.] 
C.  B.  2225,  and  that  of  Lord  Ellenborough 
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as  where  the  purchaser  retained  130  bushels  of  wheat  furnished 
on  a  contract  to  supply  250  bushels  (i)  and  where  152  tons  of  coal 
were  delivered  and  retained  on  an  order  for  200  or  300  tons.  ({) 
The  rule  was  fully  recognized  by  Parke  J,  in  Read  v.  Runn,  (m) 
and  was  well  exemplified  in  the  case  of  Hart  v.  Mills  in  the  ex- 
chequer, in  1846.  In  Hart  v.  Mills,  (w)  the  facts  were  n^^^  ^, 
that  the  defendant  ordered  two  dozen  of  port  and  two  of  ^^^^^^* 
sherry,  to  be  returned  if  not  approved.  Plaintiff  delivered  next 
day  four  dozen  of  each.  Defendant  not  being  satisfied  with  the 
quality,  sent  back  the  whole  except  one  bottle  of  port  and  one 
dozen  of  sherry,  with  a  note,  saying :  ^^  I  should  not  have  been 
particular  about  keeping  the'  four  dozen  if  the  quality  had  suited 
me'.  I  return  the  four  dozen  of  port,  minus  one  bottle  which  I 
tasted ;  also  three  dozen  of  sherry,  as  neither  suit  my  palate." 
The  plaintiff  contended  that  the  defendant  was  liable  for  two 
dozen  of  each  kind,  op  the  ground  that  the  order  was  entire,  and 
that  he  could  not  keep  part  and  reject  the  rest.  Alderson  B.  said : 
'^  The  defendant  orders  two  dozen  and  you  send  four ;  then  he 
had  a  right  to  send  back  all ;  he  sends  back  part.  What  is 
it  but  a  new  contract  as  to  the  part  he  keeps?  If  you  had 
sent  only  two  dozen  of  each  wine,  you  would  be  right ;  but  what 
right  have  you  to  make  him  select  any  two  dozen  from  the 
four?  "     Held,  that  the  plaintiff  could  only  recover  for  the  thir- 

{k)  Oxendale  v.  Wetberdl,  9  B.  &  C.  Golyer,    16    Wend.    632 ;    McEnight  v. 

386.  Dunlop,  4    Barb.  36;    Paige  v,  Ott,  5 

(/)  Richardson  v,  Dann,  2  Q.  B.  222 ;  Denio,  406 ;  Oakley  v.  Morton,  1  Keman, 

[Wilson  V.  Wagar,  26  Mich.   452.     See  25 ;  Baker  v.  Higgins,  21  N.  Y.  397 ;  Tip- 

Starr  Glass  Co.  v,  Morey,  108  Mass.  570 ;  ton  v.  Feitner,  20  N.  Y.  423  ;  Kein  v.  Tap- 

Bowker  v.  "ELoji,  16  Pick.  655 ;    but  in  per,  52  N.  Y.  550,  where  it  is  maintained, 

this  last  case,  it  was  held  that  although  that  if  a  party,  contracting  to  deliver  a 

the  vendor  might  recover  for  the  price  of  quantity  of  goods,  by  a  certain  day,  at  a 

the  part  retained  by  the  purchaser,  yet  the  certain  price,  to  be  paid  for  on  delivery 

purchaser  might  reduce  the  rendor's  claim  and  acceptance  of  the  whole,  delivers  only 

by  showing  that  he  had  sustained  damage  a  part,  he  cannot  recover  for  the  part  so 

by  the  vendor's  failure  to  fulfil  his  con-  delivered,  though  it  be  used  and  enjoyed 

tract.    So  it  was  decided  in  Harralson  v,  by  the  purchaser.    See,  also,  Witherow  v. 

Stein,  50  Ala.  347.    See  Gault  v.  Brown,  Witherow,    16    Ohio,   238 ;    Roberts    v. 

48  K.  H.  183,  187;  Kelsea  v.  Haines,  41  Beatty,  2  Penn.  63;  Shields  v,  Pettee,  2 

N.  H.  253  ;  Horn  v.  Batchelder,  41  N.  H.  Sandf.  262.] 

86 ;  Wilson  v.  Wagar,  26  Mich.  452.   But  (m)  10  B.  &  C.  441  ;  and  see  Morgan 

a  doctrine  at  variance  with  that  in  the  v.  Gath,  34  L.  J.  Ex.  165 ;  3  H.  &  C. 

text  prevails  in  New  York.    See  Champlin  748. 

V.  Rowley,  18  Wend.  187 ;   Mead  v.  De  (n)  15  M.  &  W.  85. 
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teen  bottles  retained  on  the  new  contract  resulting  from  his  keep- 
ing them. 

im  lied  §  ^^'  ^*  ^*®  been  held  that  a  plaintiff  may  recover, 

sale  en-  as  on  an  implied  contract  of  sale,  from  a  third  person 
against  who  fraudulently  induced  him  to  sell  goods  to  an  in- 
third  per-  Solvent  purchaser,  and  then  obtained  the  goods  for  his 
"°°'  own  benefit  from  the  purchaaerj.  (o) 

§  49.  There  is  also  one  special  case,  in  which  a  sale  takes  place 
Sale  im-  by  the  operation  of  certain  principles  of  law  rather  than 
Sovwy^iiT"  *^®  mutual  assent  of  the  parties,  either  express  or  im- 

*Tmenu>f  P^®^'  '^^  ^^  ^^  ^^^  ®**^*®^  ^^  Jenkins,  4th  Cent, 
judgment.    Ca.  88  :  ^^  A.  in  trespass  against  B.  for  taking  a  horse, 

recovers  damages :  by  this  recovery  and  execution  done  thereon. 
Cooper  r.  ^^^  property  in  the  horse  is  vested  in  B."  Cooper  v. 
Shepherd.  Shepherd  (jt?)  was  an  action  in  trover  for  a  bedstead. 
Plea,  a  former  recovery  by  plaintiff  in  trover,  of  the  same  bed- 
stead, in  an  action  against  C,  and  that  the  conversion  by  C.  was 
not  later  than  the  conversion  charged  against  the  defendant,  and 
that  C.  being  possessed  of  the  bedstead,  sold  it  to  the  defendant, 
and  the  taking  by  the  defendant  under  such  sale  was  the  conver- 
sion complained  of  in  the  declaration.  The  court  held  that  this 
plea  averred  a  sale  of  the  bedstead  from  the  plaintiff  to  C,  the 
vendor  of  the  defendant.  On  principle,  however,  it  is  plain  that 
the  recovery  in  trover  would  only  have  this  effect  in  cases  where 
the  value  of  the  thing  converted  is  included  in  the  damages  re- 
covered, (^q)  But  an  unsatisfied  judgment  in  trover  does  not  pass 
the  property,  and  is  a  mere  assessment  of  damages,  on  payment  of 
which  the  property  vests  in  the  defendant,  (r) 

(o)  Hill  V,  Perrot,  3  Taunt.  274 ;  Abbott  v.  Jewell,  5  Harr.  &  J.  211 ;  Osterhont  v, 

V.  Barry,  2  B.  &  B.  369 ;  Corking  v.  Jar-  Roberts,  8  Cowen,  43 ;  Jones  v.  M'Neil, 

rard,  1  Camp.  37;  Clarke  v.  Shoe,  Cowp.  2  Bailej  (S.  Car.),  466;  Prentiss  J.  in 

197.  Sanderson    v,  Caldwell,  2  Aiken,  203  ; 

(p)  3  C.  B.  266.  See,  also,  Holmes  v.  Sharp  v.  Gray,  5  B.  Monr.  4;  Patnam 
Wilson,  10  Ad.  &  E.  503 ;  Bamett  v.  J.  in  Rotch  v.  Hawes,  12  Pick.  138 ;  Car- 
Brandon,  6  M.  &  G.  640,  note.  lisle  v.  Barley,  3  Greenl.  250, 255 ;  Brady 

{q)  See  reasoning  of  the  court,  in  Chin-  v.  Whitney,  24  Mich.  154.    But  there  are 

ery  v.  Viall,  5  H.  &  N.  288,  29  L.  J.  Ex.  cases  which  hold  the  contrary,  riz,  that 

180.  a  judgment  in  trover,  if  execution  be  sued 

(r)  Brinsmead  v.  Harrison,  L.  R.  6  C.  out  thereon,  though  without  satisfaction, 

P.  584 ;   [2  Kent,  388  ;  Parker  C.  J.  in  is  a  bar  to  an  action  of  trespass  afterwards 

Hyde  v.  Noble,  13  N.  H.  494,  502 ;  Love-  brought  by  the  same  plaintiff  against  an- 

joy  V,  Murray,  3  Wallace,  1, 16;  Hepburn  other  person,  for  taking  the  same  goods. 
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§  50.  From  the  general  principle  that  contracts  can  only  be 
effected  by  mutual  assent,  it  follows  that  where,  through  Assent  \>j 
some  mistake  of  fact,  each  was  assenting  to  a  different  o^^^«* 
contract,  there  is  no  real  valid  agreement,  notwithstanding  the  ap- 
parent mutual  assent.     Thus,  in  Thornton  v.  Kemp-  ^j^^^^  ^ 
ster,  C«)  the  sale  was  of  ten  tons  of  sound  merchantable  ^the 

^  ^  .  thing  sold. 

hemp,  but  it  was  intended  by  the  vendor  to  sell  St. 
Petersburg  hemp,  and  by  the  buyer  to  purchase  Riga  v.  Kemp- 
Rhine  hemp,  a  superior  article.     The  broker  had  made 
a  mistake  in  describing  the  hemp  to  the  buyer,  and  the  court  held 
that  there  had  been  no  contract  whatever,  the  assent  of  the  parties 
not  having  really  existed  as  to  the  same  subject-matter  of  sale,  (f) 

VtThite  V,  Philbrick,  5  Greenl.  147 ;  Floyd  tioneen  had  sold  the  first  eight  tiers  hj 

o.  Browne^  1  Rawle,  121 ;  Fox  V.  Northern  the  barrel,  they  stated  to  the  company 

Liberties,  S  Watts  &  S.  107.]  present,  that  they  now  offered  for  sale  the 

(s)  5  Taant.  786.    See,  also,  Keele  v.  repiteked  flonr,  taken  out  of  some  1,500 

Wheeler,  7  M.  &  G.  665.  barrels,  and  that,  owing  to  inequality  of 

(0  [^o  property  passes  by  a  negotiation  weights,  they  should  sell  it  by  the  ponnd, 

for  a  sale  where  there  is  a  mistake  respect-  with  the  privilege  to  the  buyer  of  taking 

ing  the  identity  of  the  snbject-matter  in-  any  number  of  the  remaining  tiers.    The 

tended  to  be  sold ;  as  where,  in  a  negoti-  plaintiff  was  the  highest  bidder,  and  being 

ation  for  a  sale,  the  seller  has  reference  to  asked  what  he  would  take  under  his  bid, 

one  article,  and  the  buyer  to  another,  said  he  would  take  the  two  tiers  numbered 

Sheldon  v.  Capron,  3  R.  I.  171 ;  Gardner  9  and  10.    The  defendants  then  proceeded 

V.  Lane,  9  Allen,  499  ;  S.  C.  12  Allen,  44 ;  and  sold  the  remaining  tiers  to  other  buy- 

Calverley  v.  Williams,  1   Yes.  jr.  210;  ers.    Immediately  after  the  sale,  it  was 

Metcalf  Contr.  31 ;  Forbes  J.  in  Rice  v,  discovered  that  tiers  numbered  9  and  10 

Dwight  Manuf.  Co.  2  Cush.  80-86  ;  Chap-  did  not  consist  of  "  repacked  flour,"  but  of 

man  v.  Cole,  12  Gray,  141 ;  Webb  v,  Odell,  flour  in  the  original  packages,  which  had 

49  N.  Y.  583 ;   Kyle  v,  Kavanagh,  103  been  placed  to  tier  No.  8  by  the  defendant's 

Mass.  356,  359.   In  Harvey  v,  Harris,  112  teamster,  without  the  knowledge  of  the 

Mass.  32,   it   appeared    that   there   was  defendants  or  of  the  owner.    It  was  held 

evidence  to  show  the  following  facts :  The  that  there  had  been  no  sale,  on  the  ground 

defendants  offered  for  sale  at  auction  a  that  the  minds  of  the  parties  had  not  met 

quantity  of  damaged  flour.  It  was  divided  as  to  the  subject-matter  of  the  sale.    Here 

into  two  classes ;  one,  being  but  slightly  the  mistake  was  much  to  the  advantage  of 

damaged,  was  ofiered  for  sale  in  the  origi-  the  purohaser  ;  and  he^  was,  of  course, 

nal  packages  or  barrels,  and  was  to  be  sold  ready  to  take  the  property.    In  Thornton 

by  the  barrel ;  the  other,  being  more  dam-  v.  Eempster,  above  cited,  the  buyer  refused 

aged,  had  been  repacked,  and  was  offered  to  receive  and  did  not  receive  the  hemp, 

as  repacked  flour  or  "  dough,''  and  was  to  In  Gardner  v.  Lane,  9  Allen,  492,  it  ap- 

be  sold  by  the  pound.    The  flour  was  ar-  peared  that  the  article,  though  not  of  the 

ranged  in  tiers  or  lots  numbered  from  1  to  same  description  nor  of  so  much  value  as 

16,  a  space  of  about  ten  feet  being  left  be-  that  negotiated  for,  was  actually  delivered 

tween  the  flour  to  be  sold  by  the  barrel  to  the  purchaser,  and  he  was  willing  to 

and  the  "  dough,"  and  was  not  in  the  room  keep  it  as  and  for  the  property  for  which 

where  the  sale  took  place.    After  the  auc-  the  bargain  was  made.    It  was  held  that 
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So  in  Raffles  v.  Wichelhaus,  (u)  there  was  a  contract  for  the  sale 
^ffles ».  of  "  125  bales  of  Surat  cotton,  guarantied  middling  fair 
haus.          merchants'  DhoUerah,  to  arrive  ex  Peerless  from  Bom- 

the  title  did  not  pass,  and  that  third  par-  therefor  the  contract  price,  and  upon  snch 
ties  claiming  it  as  the  property  of  the  offer  the  seller  is  hound  to  deliver,  and  his 
vendor  might  intervene,  and  take  it  from  refusal  subjects  him  to  the  payment  of 
the  purchaser.  When  the  same  case  again  damages.  If  the  object  of  the  contract  be 
came  before  the  court,  as  reported  in  12  present,  an  error  in  the  name  does  not 
Allen,  39,  it  appeared  that  the  vendor  knew  vitiate  it,  proesentta  corporis  loUit  errorem 
the  character  of  the  article  delivered,  and  nominis  ;  as  if  A.  gives  a  horse  to  C.  (D. 
intended  to  deceive  the  purchaser,  and  that  being  present),  says  to  him  (C),  "  D.,  take 
the  purchaser  took  the  article,  —  never  re-  this  horse,"  the  gift  is  good,  notwithstand- 
pudiated  the  sale,  —  and  when  he  was  un-  ing  a  mistake  in  the  name ;  for  the  presence 
deceived  claimed  still  to  hold  the  article  as  of  the  grantee  gives  a  higher  degree  of 
his  own  under  the  sale.  It  was  held  that  certainty  to  the  identity  of  the  person  than 
the  property  did  not  pass  as  against  at-  the  mention  of  his  name.  2  Kent,  557. 
taching  creditors  of  the  rendor  who  inter-  Nothing  passes  by  a  sale  except  the  sub- 
vened before  the  purchaser  had  discovered  ject-matter  of  sale,  though  other  property 
that  he  had  been  deceived.  But  as  there  be  delivered  with  it  by  mistake.  Thus, 
was  an  actual  delivery  of  the  property  to  where  a  party  purchased  at  an  administra- 
the  purchaser,  and  a  retention  of  it  by  tor's  sale  a  "drill-machine,"  which,  un- 
him,  and  no  fraud  chargeable  to  him,  there  known  to  all  the  parties,  contained  many 
was  nothing  that  gave  to  attaching  credit-  and  other  valuables  secreted  there  by  the 
ors  any  right  superior  to  that  of  the  ven-  deceased,  it  was  held  that  the  sale  passed 
dor.  Creditors  had  no  greater  right  to  to  the  purchaser  the  right,  to  the  machine 
attach  than  the  vendor  would  have  had  to  and  every  constituent  part  of  it,  but  not 
replevy  the  property ;  Parker  v.  Critten-  the  money  or  other  valuables  contained  in 
den,  37  Conn.  148 ;  and  it  raises  the  im-  it.  Huthmacher  v.  Harris,  38  Penn.  St. 
portant  question,  whether  the  vendor,  in  491.  In  Hills  v.  Snell,  104  Mass.  173,  it 
such  a  case,  could  take  the  ground  that  appeared  that  theplaintifis  had  on  storage, 
the  property  had  not  passed  in  conse-  as  warehousemen,  two  lots  of  flour,  one 
quence  of  its  having  been  received  by  the  belonging  to  A.,  the  other  and  more  vain- 
purchaser  under  a  mistake  caused  by  the  able  to  B.  A  baker  ordered  twenty-eight 
vendor*s  fraud.  The  same  case  was  again  barrels  of  flour  from  C. ;  and  C,  to  fill 
before  the  court,  as  reported  in  98  Mass.  the  order,  bought  from  A.  twenty-eight 
517,  on  another  point,  but  Chapman  J.  barrels  of  his  flour,  and  took  from  him 
therein  said  :  "  Indeed,  it  is  an  elementary  an  order  on  the  plaintiffs  for  them.  The 
principle  of  law  that  a  fraudulent  vendor  plaintiffs,  by  mistake,  delivered  to  C. 
cannot  reclaim  property  sold  by  him  be-  twenty-eight  barrels  of  B.'s  flour,  and  the 
cause  it  is  not  what  he  represented  it  to  baker  received  this  flour  from  0.  and  con- 
be.  And  the  vendor  may  keep  it,  if  he  sumed  it,  not  knowing,  supposing,  or  be- 
will,  and  sue  for  the  damages."  See  per  lieving  that  it  was  different  from  that 
Doe  J.  in  Stewart  v.  Emerson,  52  N.  H.  which  he  ordered,  and  gained  no  benefit 
301,318,319;  Davis  v.  Handy,  37  N.  H.  from  the  mistake;  it  was  held  that  the 
65,  75.  In  Townsend  v.  Shepard,  64  Barb,  bak^r  was  not  liable  to  the  plaintiffs  in 
41,  it  was  determined  that  a  purchaser  contract  for  the  value  of  it,  or  any  part  of 
may  waive  an  imperfection  in  goods  sold  its  value ;  nor  in  tort  for  its  conversion, 
to  him,  and  offer  to  receive  them  and  pay  Wells  J.  said :    "  There  is  no  privity  of 

(ti)  2  H.  &  C.  906 ;  33  L.  J.  Ex.  160. 
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bay/'  and  the  defendant  pleaded  to  an  action  against  him  for  not 
accepting  the  goods  on  arrival,  that  the  cotton  which  he  intended 
to  buy  was  cotton  on  another  ship  Peerless^  which  sailed  from 
Bombay  in  October,  not  that  which  arrived  in  a  ship  Peerless  that 
sailed  in  December,  the  latter  being  the  cotton  that  plaintiff  had 
ofiEered  to  deliver.  On  demurrer,  held  that  on  this  state  of  facts 
there  was  no  consensus  ad  idem^  no  contract  at  all  between  the 
parties. 

§  51.  In  Phillips  v.  BistoUi,  (x)  the  defendant,  a  foreigner,  not 
understanding  our  language,  was  sued  as  a  purchaser  of  some  ear- 
rings, at  auction,  for  the  price  of  eighty-eight  guineas,  j^-gj^^j^^ 
and  alleged  in  defence  that  he  thought  the  bid  made  by  to  price. 
him  was  forty-eight  guineas,  and  that  there  was  a  mis-  Phillips  v. 
take  in  knocking  down  the  articles  to  him  at  eighty- 
eight  guineas,  and  Abbott  C.  J.  left  it  to  the  jury  to  find  whether 
the  mistake  had  actually  been  made,  as  a  test  of  the  existence  of 
a  contract  of  sale.  (^) 

§  52.  And  so  if  the  parties  have  expressed  themselves  in  lan- 
guage so  vague  and  unintelligible  that  the  court  find  it  Unintelli- 
impossible  to  affix  a  definite  meaning  to  their  agree-  agreement 
ment,  it  cannot  take  effect.  Thus,  in  Guthing  v.  Lynn,  (z)  the 
action  was  on  an  alleged  warranty  on  the  sale  of  a  horse,  GutWng  r. 
and  the  declaration  averred  the  sale  to  have  been  for  "  a  ^y^^- 
certain  price  or  sum  of  money,  to  wit,  63Z."  The  proof  was  of  a 
sale  for  sixty  guineas,  and^  "  if  the  horse  was  lucky  to  the  plain- 
tiff he  was  to  give  5Z.  more,  or  the  buying  of  another  horse." 

contract  established  between  the  plaintiffs  $3.25 ;   bat  the  vendor  claimed  that  he 

and  the   defendant.    Without  such  priv-  understood  it  to  be  that  sum  by  the  bunch ; 

ity,  the  possession  and  use  or  conversion  and  the  vendee  claimed  that  he  understood 

of  the  property  will  not  sustain  an  im-  it  to  be  by  the  thousand.    Woodbury  J. 

plied  assumpsit    ....  That  the  flour  said :  "  The  question,  then,  arises,  whether 

was  so  delivered  by  mistake  might  have  the  jury  are  satisfied  that  both  parties 

entitled  the  plaintifis  to  reclaim  the  prop-  assented  to  the  price  of  $3.25  per  bunch, 

erty  from  one  having  it  in  possession,  or  or  of  $3.25  per  thousand,  or  to  neither  of 

to  recover  its  value  from  one  who  had  dis-  them.    If  one  party  assented  to  the  first, 

posed  of  it  with  knowledge  of  the  mistake,  and  the  other  did  not ;  or  if  one  party 

Chapman  v.  Cole,  12  Gray,  141.'']  assented  to  the  second  and  the  other  did 

(x)  2  B.  &  C.  511.    See,  also^  Cochrane  not,  then  no  special  contract  was  made 

r.  Willis,  L.  R.  1  Ch.  App.  58.  which  binds  them."] 

(y)  [In  Greene  v.  Bateroan,  2  Wood.  &        (z)  2  B.  &  Ad.  232.    See,  also,  Bourne 

M.  359,  it  appeared  that  certain  shingles  v,  Seymour,  24  L.  J.  C.  P.  207  ;  [I  Chitty 

were  sold  and  delivered  to  the  vendee,  and  Contr.  (11th  Am.  ed.)  92,  93,  and  notes.] 
retained  by  him.    The  price  named  was 
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This  was  insisted  on  as  a  variance.  On  motion  for  nonsuit  ac* 
cording  to  leave  reserved,  the  court  refused  to  nonsuit  on  the 
ground  that  the  additional  clause  was  unintelligible ;  that  no  man 
could  say  under  what  circumstances  a  horse  was  to  be  considered 
^^  lucky,'*  nor  could  any  definite  meaning  be  attached  to  the  words 
"  or  the  buying  of  another  horse,"  as  part  of  the  price  of  the  horse 
sold.  The  contract  must  therefore  be  considered  as  proven  for 
the  price  of  63Z.,  the  remainder  being  looked  on  as  some  honorary 
understanding  between  the  parties. 

§  53.  But  an  agreement  is  not  to  be  deemed  unintelligible  be* 
Mistake  or  causc  of  somc  crror,  omission,  or  mistake  in  drawing  it 
w^ten  uP)  ^  ^^^  ^^  nature  of  the  mistake  can  be  shown  so  as 
may'b?  ^  make  the  bargain  intelligible,  (a)  Thus,  in  Coles  v. 
corrected.  Hulmc,  (6)  a  boud  to  pay  7,700  was  allowed  to  be  cor- 
rected by  adding  the  word  ^^  pounds,'^  the  recitals  in  the  condition 
showing  that  that  must  have  been  the  meaning  of  the  parties.  (<;) 
Wilson  V.  So  in  Wilson  v,  Wilson,  (d)  Lord  St.  Leonards  said  that 
Wilson.       ic  Ijq^Ij  courts  of  law  and  courts  of  equity  may  correct  an 

obvious  mistake  on  the  face  of  an  instrument  without  the  slightest 
difficulty ; "  (e)  and  his  lordship  cited  a  case  in  Douglas  (/)  -vriiere 
the  condition  of  a  bond  declared  that  it  was  to  be  void  if  the 
obligor  did  not  pay  what  he  promised,  and  the  court  struck  out 
the  word  not  as  a  palpable  error.  And  the  same  principle  was 
established  in  Lloyd  v.  Lord  Say  and  Scale,  (^)  in  the  king's 
bench,  and  affirmed  in  House  of  Lords ;  and  in  Langdon  v. 
Goole :  (A)  the  omitted  name  of  the  grantor  being  supplied  by 
the  court  in  the  first  case,  and  that  of  the  obligee  in  the  second. 

§  54.  But  care  must  be  taken  not  to  confound  a  common  mis- 
Mistake  by  take  as  to  the  subject-matter  of  the  sale,  or  the  price,  or 
as^ocoi-  the  terms,  which  prevent  the  sale  from  ever  coming  into 
f^l^        existence  by  reason  of  the  absence  of  a  consenstis  ad 

(a)  [This  is  in  conformity  with  the  mle,  these  cases  it  was  left  to  the  jary  to  say 
that  an  agreement  or  contract  shall  have  a  what  snm  or  word  was  intended  to  he  in- 
reasonable  constmction  according  to  the  serted.  See  1  Chitty  Contr.  (11th  Am. 
intent  of  the  parties.     1   Chitty  Contr.  ed.)  107,  note  (d).] 

(nth  Am.  ed.)  106  et  seq,  and  notes.  {d)  5  H.  L.  Cas.  40. 

(b)  8  B.  &  C.  568.     [See  Elliott's  case,        (e)  At  p.  66. 

2  East  P.  C.  951  ;  Waugh   v.  Russell,  7  (/)  Anonymous,  per  BuUer  J.  in  Bache 

Taunt  707  ;  Cleaveland  ».  Smith,  2  Story,  v.  Proctor,  Doug.  384. 

278.]  {g)  10  Mod.  46,  and  4  Brown's  P.  C. 

(c)  [See  Boyd  v.  Brotherson,  10  Wend.  73. 

93 ;  Bnmham  v.  Allen,  1  Gray,  496.    In        (A)  8  Lev.  SI. 
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idem^  with  a  mistake  made  by  one  of  the  parties  as  to  a  collat- 
eral fact,  or  what  may  be  termed  a  mistake  in  motive.  If  the 
buyer  purchases  the  very  article  at  the  very  price  and  on  the  very 
terms  intended  by  him  and  by  the  vendor,  the  sale  is  complete  by 
mutual  assent,  even  though  it  may  be  liable  to  be  avoided  for 
fraud,  illegality,  or  other  cause ;  or  even  though  the  buyer  or  the 
seller  may  be  totally  mistaken  in  the  motive  which  induced  the 
assent. 

§  55.  And  when  the  mistake  is  that  of  one  party  alone,  it  must 
be  borne  in  mind  that  the  general  rule  of  law  is,  that 
whatever  a  man's  real  intention  may  be,  if  he  manifesta  estopped 
an  intention  to  another  party,  so  as  to  induce  the  latter  [^"[i^?^^ 
to  act  upon  it  in  making  a  contract,  he  will  be  estopped  ^^^^^^^ 
from  denying  that  the  intention  as  manifested  was  his  by  him 

.  .  .  .        •  '^M  his 

real  intention,  (i)  This  point  is  treated  under  the  sub-  reaiinteii- 
ject  of  "  Estoppel,"  poit^  book  V.  part  I.  ch.  ii. 

§  56.  A  mistake  by  the  buyer  in  supposing  that  the  article 
bought  by  him  will  answer  a  certain  purpose,  for  which  Mistake  by 
it  turns  out  to  be  unavailable,  is  not  a  mistake  as  to  motiye? 
the  subject-matter  of  the  contract,  bat  as  to  a  collateral  fact,  and 
affords  no  gxound  for  pretending  that  he  did  not  assent  to  the  bar- 
gain, whatever  may  be  his  right  afterwards  to  rescind  it,  if  the 
vendor  warranted  its  adaptability  to  the  intended  purpose.  Thus, 
in  Chanter  v.  Hopkins  ;  (i)  OUivant  v.  Bayley,  (J)  and  Prideau  v. 
Bunnett,  (tw)  the  purchasers  had  ordered  specific  machines  from 
the  patentees,  and  attempted  to  justify  their  refusal  to  pay,  on 
the  ground  that  the  machines  had  totally  failed  to  answer  the  pur- 
pose intended ;  but  it  was  held  that  in  the  absence  of  a  warranty 
by  the  vendors,  the  contract  was  binding  on  the  purchasers  not- 

(i)  Per  Lord  Wensleydale,  in  Freeman  party,  in  expressing  his  intention  or  in  his 

V.  Cooke,  2  Ex.  654  i  Doe  v.  Oliver,  and  motives,  of  whieh  the  other  party  has  no 

cases  in  notes,  2  Smith's  L.  C.  671 ;  Cor-  knowledge,  and  the  party  who  has  entered 

nish  V.  Abington,  4  H.  &  N.  549,  28  L.  J.  into  an  agreement  under  such  mistake  is 

Ex.  262 ;  Alexander  v.  Worman,  6  H.  &  N.  bound  by  the  agreement  actually  made, 

100,  SO  L.  J.  Ex.  198 ;  Van  Toll  v.  South  and  cannot  assert  his  mistake  in  avoidance 

Eastern  Railway  Company,  13  C.  B.  N.  of  the  agreement    Leake  Contr.  8,  168, 

S.  75  ;   31   L.  J.  C.  P.  241 ;   [Zuchtman  169;  2  Chitty  Contr.  (Uth  Am.ed.)  1022, 

V.  Roberts,  109  Mass.  53,  54.     The  law  1023 ;  Hatson  v.  Browne,  9  C.  B.  N.  S. 

judges  of  an  agreement  between  two  per-  442  ;  Powell  v.  Smith,  L.  R.  14  Eq.  85.] 

sons  exclusively  from  those  expressions  of  {k)  4  M.  &  W.  399. 

their  intention  which  are  communicated  (/)  5  Q.  B.  288. 

between  them ;  consequently  an  agreement  (m)  1  C.  B.  N.  S.  618. 
cannot  be  affected  by  the  mistake  of  either 
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withstanding  their  mistaken  belief  that  the  machines  would  an- 
swer their  purpose. 

§  57.  In  Scott  V.  Littledale,  (n)  the  vendor  made  a  singular 
Mistake  in  mistake.  He  sold  a  hundred  chests  of  tea  by  a  wrong 
wronff  ^  sample.  A  sale  by  sample  imports,  as  will  be  seen  here- 
Bampie.  after,  a  warranty  by  the  vendor  that  the  bulk  equals  the 
Liui'ediae.  sample.  On  demurrer  to  a  plea  on  equitable  grounds, 
setting  up  this  mistake  as  rendering  the  contract  void  for  want 
^of  mutual  assent,  the  queen's  bench  held  that  the  contract  was 
not  void  ;  that  if  the  quality  of  the  bulk  was  inferior  to  the  sam- 
ple, the  buyer  had  the  right  to  waive  the  objection ;  and  the  court 
said :  ^^  Possibly  a  court  of  equity  might  have  given  the  defendant 
some  relief,  but  it  certainly  would  not  have  set  aside  the  contracts" 
It  is  worth  observing,  that  in  this  case  the  defendant  made  no 
mistake  as  to  the  subject-matter  of  the  contract.  He  sold  the  very 
tea,  for  the  very  price,  and  on  the  very  terms  which  he  intended, 
but  he  made  a  mistake  in  giving  a  warranty  that  it  was  of  a  par- 
ticular quality.  Now  a  warranty  of  quality  is  not  an  essential 
element  of  a  sale,  but  a  collateral  engagement  attached  to  or 
omitted  from  it,  at  the  pleasure  of  the  parties,  (o)  The  assent  to 
the  sale  was  complete ;  the  assent  to  the  warranty  was  given  by 
one  of  the  parties  under  a  mistake,  and  this  mistake  might  or 
might  not  give  ground  for  other  relief,  but  could  not  prevent  the 
contract  from  coming  into  existence. 

§  58.  A  mistake  as  to  the  person  with  whom  the  contract  is 
Misuke  as  made,  may  or  may  not  avoid  the  sale,  according  to  cir- 
conu-acted  cumstanccs.  In  the  common  case  of  a  trader  who  sells 
with.  fQj.  cash,  it  can   make   no   possible  difference  to  him 

whether  the  buyer  be  Smith  or  Jones,  and  a  mistake  of  identity 
would  not  prevent  the  formation  of  the  contract.  But  where  the 
identity  of  the  person  is  an  important  element  in  the  sale,  as  if  it 
be  on  credit,  where  the  solvency  of  the  buyer  is  the  chief  motive 
which  influences  the  assent  of  the  vendor  ;  or  when  the  purchaser 
buys  from  one  whom  he  supposes  to  be  his  debtor,  and  against 
whom  he  would  have  the  right  to  set  off  the  price  ;  a  mistake  as 
to  the  person  dealt  with  prevents  the  contract  from  coming  into 
Mitchell  r.  existence  for  want  of  assent.  In  Mitchell  v.  Lepage,  ( jt?) 
Lepage.       in  1816,  the  defendant  sought  to  escape  liability  on  a 

(n)  8  E.  &  B.  815  ;  27  L.  J.  Q.  B.  201.     Mondell  v.  Steel,  8  M.  &  W.  858 ;  Foster 
(o)  Chanter  V.  Hopkins,  4  M.  &  W.399;    v.  Smith,  18  C.  B.  156. 

( p)  Holt  N.  P.  253. 
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purcliase  of  thirty-eight  tons  of  hemp,  on  the  ground  that  he  had 
not  contracted  with  the  plaintiiBF,  but  with  other  persons.  The 
broker  gave  defendant  a  bought  note  stating  the  vendors  to  be 
Todd,  Mitchell  &  Co.  It  turned  out  that,  without  the  broker's 
knowledge,  that  firm  had  been  dissolved  some  months  before  by 
the  withdrawal  of  two  of  the  partners,  and  succeeded  by  the  plain- 
tiff's firm  of  Mitchell,  Armistead  &  Graabner,  the  last  two  taking 
the  place  of  the  withdrawn  members  of  the  old  firm.  Gibbs  C.  J. 
told  the  jury  :  "  I  agree  with  the  defendant's  counsel  that  he  can- 
not be  prejudiced  by  the  substitution If  by  this  mistake 

the  defendant  was  induced  to  think  that  he  had  entered  into  a 
contract  with  one  set  of  men,  and  not  with  any  other ;  and  if, 
owing  to  the  broker,  he  has  been  prejudiced  or  excluded  from  a 
set-off^  it  would  be  a  good  defence."     Verdict  for  plaintiff. 

§  59.  In  Boulton  v.  Jones,  (r)  the  plaintiff  had  bought  out  the 
stock  in  trade  and  business  of  one  Brocklehurst.  The  Boulton  v. 
defendant,  ignorant  of  the  fact,  sent  to  the  shop  a  writ-  ^^^^' 
ten  order  for  goods,  addressed  to  Brocklehurst,  on  the  very  day 
of  the  transfer  to  the  plaintiff,  and  the  latter  supplied  the  goods. 
The  goods  were  consumed  by  the  defendant,  he  not  knowing  that 
they  were  supplied  by  the  plaintiff  instead  of  Brocklehurst. 
When  payment  of  the  price  was  afterwards  demanded,  the  defend- 
ant refused,  on  the  ground  that  he  had  a  set-off  against  Brockle- 
hurst, and  had  not  contracted  with  the  plaintiff.  The  barons  of 
the  exchequer  were  all  of  opinion  that  the  action  was  not  main- 
tainable. («)  Pollock  C.  B.  said ;  "  The  rule  of  law  is  clear,  that 
if  you  propose  to  make  a  contract  with  A.,  then  B.  cannot  substi- 
tute himself  for  A.  without  your  consent  and  to  your  disadvantage^ 
securing  to  himself  all  the  benefit  of  the  contract."  Martin  B. 
said :  *'  Where  the  facts  prove  that  the  defendant  meant  to  con- 
tract with  A.  alone^  B.  can  never  force  a  contract  upon  him." 
Bramwell  B.  said :  "  It  is  clear  that  if  the  plaintiff  were  at  liberty 

(r)  2  H.  &  N.  564;  27  L.  J.  Ex.  117.  and  was  selling  them  on  his  own  account, 

(s)  [But  in   the  case  of  Mudge  v.  01-  and  made  no  objection,  but  retained  the 

iver,  1  Allen,  74,  it  was  held  that  a  per-  goods,  could  not  afterwards  resist  an  ac- 

6on  who  bought  goods  at  a  shop  which  tion  for  the  price  brought  by  such  other 

had  been  occupied  by  one  who  owed  him,  person.    The  cases  are  not  inconsistent, 

under  the  supposition  that  he  was  dealing  but  support  each  other.    Boston  Ice  Com- 

with  his  debtor,  but  was  informed  before  panj  o.  Potter,  decided  Suffolk  Co.  Mass. 

leaving  the  shop,  although  after  the  deliv-  1877,  to  be  reported,  probably,  in   122 

cry  of  the  goods,  that  another  person  had  Mass.,  stated  infra,  note  (i).\ 
become  owner  of  the  stock  of  goods  there 
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to  sue,  it  would  be  a  pre^'udice  to  d^endant^  because  it  would 
deprive  him  of  a  set-off,  which  he  would  have  had  if  the  action 
had  been  brought  by  the  party  with  whom  he  supposed  he 
was  dealing.  And  upon  that  my  judgment  proceeds.  I  do  not 
lay  it  down,  that  because  a  contract  was  made  in  one  person's 
name,  another  person  cannot  sue  upon  it,  except  in  cases  of  agency. 
But  when  any  one  makes  a  contract  in  which  the  personality,  so 
to  speak,  of  the  particular  party  contracted  with  is  important  for 
any  reason,  whether  because  it  is  to  write  a  book,  or  paint  a  pict- 
ure, or  do  any  work  of.  personal  skill ;  or  whether  because  there 
is  a  set-off  due  from  that  party,  no  one  else  is  at  liberty  to  step  in 
and  maintain  that  he  is  the  party  contracted  with ;  that  he  has 
written  the  book,  or  painted  the  picture,  or  supplied  the  goods." 
Channell  B.  said :  ^^  The  case  is  not  one  of  principal  and  agent ; 
it  was  a  contract  made  with  B.,  who  had  transactions  with  the 
defendant  and  owed  him  money,  and  upon  which  A.  seeks  to  sue. 
Without  saying  that  the  plaintiff  might  not  have  had  a  right  of 
action  on  an  implied  contract^  if  the  goods  had  been  in  existence^ 
here  the  defendant  had  no  notice  of  the  plaintiff's  claim  until  the 
invoice  was  sent  to  him,  which  was  not  until  after  he  had  con- 
sumed the  goods,  and  when  he  could  not,  of  course,  have  returned 
them."  (0 

!    (0  See  further  obserratioiu  on  this  case,  Ice  Companj.    The  plaintiff  company  af- 

po8t,  book  IIL  ch.  i.    [The  case  of  Boston  terwards  delivered  ice  to  the  defendant  for 

Ice  Company  v.  Potter,  recently  decided  one  year,  viz,  between  the  periods  named 

(1877),  in  Suffolk  County,  Massachusetts,  in  the  action,  without  notifying  the  de- 

and  which  will  probably  appear  in  122  fendant  that  it  had  purchased  the  business 

Mass.,  bears  a  strong  resemblance  in  some  of  the  Citizens'  Ice  Company  until  after 

particulars  to  that  of  Boulton  v,  Jones,  the  delivery  and  consumption  of  the  ice 

The  action  was  brought  for  the  price  of  in  controversy.    The  defendant's  contract 

certain  quantities  of  ice  delivered  to  the  with  the  Citizens'  Ice  Company  covered 

defendant  from  time  to  time,  between  April  the  time  of  the  delivery  of  the  ice.    It  was 

1, 1874,  and  April  1,  1875.    It  appeared  held  that  the  plaintiff  could  not  recover, 

that  the  defendant  was' being  supplied  with  Endicott  J.  said :  "  To  entitle  the  plaintiff 

ice  by  the  plaintiff  company  in  1873;  but,  to  recover  it  must  show  some  contract 

on  account  of  some  dissatisfaction  with  with  the  defendant.     There  was  no  ex- 

the  manner  of  supply,  had  terminated  his  press  contract,  and,  upon  the  facts  stated, 

contract  with  them ;  and  thereupon  had  no  contract  is  to  be  implied.''     "  There 

made  a  contract  with  the  Citizens'  Ice  was  no  privity  of  contract  established  be- 

Company  to  furnish  him  with  ice.    Some-  tween  the  plaintiff  and  defendant,   and 

time  before  April,  1874,  the  Citizens'  Ice  without  such  .privity  the  possession  and 

Company  sold  their  business  to  the  plain-  use  of  the  property  will  not  support  an 

tiff  company,  with  the  privilege  of  sup-  implied  assumpsit.     Hills  v.  Snell,  104 

plying  ice  to  the  customers  of  the  Citizens'  Mass.  173,  177.    And  no  presumption  of  ,- 
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§  60.  Where  a  person  passes  himself  off  for  another,  (u)  or 
falsely  represents  himself  as  agent  for  another,  for  whom  Mistake  as 
he  professes  to  buy,  (v)  and  thus  obtains  the  vendor's  ^^^^^y 
assent  to  a  sale,  and  even  a  delivery  of  goods,  the  t^hole  ^^^^* 
contract  is  void ;  it  has  never  come  into  existence,  for  the  vendor 
never  assented  to  sell  to  the  persons  thus  deceiving  him.  The 
contracts  in  the  cases  cited  below  were  held  void,  on  the  ground 
of  fraud,  but  they  were  equally  void  for  mistake,  or  the  absence  of 
the  assent  necessary  to  bring  them  into  existence.  The  effect  of 
mistake  in  preventing  the  contract  from  coming  into  existence,  and 
therefore  from  being  enforced,  is  the  only  branch  of  the  subject 
that  appertains  to  the  formation  of  the  contract.  The  effect  of 
mistake  on  the  rights  of  the  parties  after  the  contract  has  been 
performed  or  executed,  will  be  considered  post^  book  III.  ch.  i. 
^*  Of  Mistake  and  Failure  of  Consideration." 

§  61.  The  assent  to  a  sale  may  be  conditional  as  well  as  abso- 
lute, and  then  the  formation  of  the  contract  is  suspended .  conditional 
till  the  condition  is  accomplished.  If  A.  delivers  his  **^"*'- 
horse,  on  trial,  to  B.,  agreeing  to  take  a  specified  price  for  him  if 
B.  approve  him  after  trial,  B.  is  merely  bailee  until  the  condition 
is  accomplished,  his  assent  to  become  purchaser  not  having  been 

aisent  can  arise  from  the  reception  and  that  a  defendant  in  a  particular  case  might 
use  of  the  ice,  because  the  defendant  had  have  a  claim  in  set-off  against  the  original 
no  knowledge  that  it  was  furnished  bjr  the  contracting  party  shows  clearly  the  injua- 
plaintiff,  but  supposed  he  received  it  under  tice  of  forcing  another  person  upon  him  to 
the  contract  made  with  the  Citizens'  Ice  '  execute  the  contract,  without  his  consent, 
Company.  Of  this  change  be  was  enti-  agunst  whom  his  set-off  would  not  be 
tied  to  be  informed.  A  party  has  a  right  available.  But  the  actual  existence  of  the 
to  select  and  determine  the  person  with  claim  in  set-off  cannot  be  a  test  to  deter, 
whom  he  will  contract,  and  cannot  have  mine  that  there  is  no  implied  assumpsit  or 
another  person  thrust  upon  him  without  privity  between  the  parties."  Nor  will  the 
his  consent."  "  As  he  may  contract  with  non-existence  of  a  set-off  remove  any  bur- 
whom  he  pleases,  the  sufficiency  of  his  den  from  the  plaintiff  or  aid  him  in  mak- 
reasons  for  so  doing  cannot  be  inquired  ing  out  his  claim  of  an  implied  assumpsit, 
into."  In  the  above  case  there  was  no  And  it  was  added  in  the  above  case  of  Bos- 
inggestion  that  the  defendant  had  any  ton  Ice  Company  v.  Potter :  "  It  is  there- 
claim  in  set-off  against  the  plaintiff's  de-  fore  immaterial,  that  the  defendant  had  no 
mand.  But  upon  this  point,  the  learned  claim  in  set-off  against  the  Citizens'  Ice 
judge,  referring  to  the  case  of  Boulton  t^.  Company.''] 

Jones,  said  :  '*  It  is  said  in  that  case  that  (u)  Hardman  v.  Booth,  1  H.  &  C.  803  ; 

the  defendant  had  a  right  of  set-off  against  32  L.  J.  Ex.  105.   [This  case  was  followed 

Brocklehurst,  with  whom  he  had  a  run-  in  Lindsay  v.  Cundy,  2  Q.  B.  Div.  96 ;  S. 

ning  account,  and  that  is  alluded  to  in  the  C.  1  Q.  B.  Div.  348.] 

opinion  of  Baron  Bramwell,  though  the  {v)  Higgons   v.  Burton,  26  L.  J.  Ex. 

other  judges  do  not  mention  it.    The  fact  342. 
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given  when  he  obtained  possession  of  the  horse,  (x)  Cases  of 
sales  "  on  trial,"  or  of  goods  "  to  arrive  "  by  a  particular  vessel, 
and  the  bargains  known  as  ^^  sale  or  return/'  are  all  instances 
where  the  assent  is  conditional.  Most  of  the  reported  cases,  how- 
ever, have  arisen  out  of  disputes  as  to  the  performance  of  the  con- 
ditions, instead  of  ^q  formation  of  the  contract,  and  the  subject 
can  be  more  intelligibly  treated  as  a  whole.  The  reader  is  there- 
fore referred  to  ch.  i.  of  book  IV.  part  I.  poiU 

SECTION  n.  —  CIVIL  LAW. 

§  62.  The  principles  of  the  common  law  upon  the  subject  em- 
braced in  this  chapter  do  not  in  general  differ  from  those 
recognized  in  America  and  in  countries  governed  by  the 
civil  law.  There  is,  however,  one  striking  exception.  The  civil 
Quasi  con-  l^^w  permits  what  are  termed  quasi  contracts^  and  en- 
tractfl.  forces  obligations  resulting  from  them.  The  negotiorum 
ffeator^  the  man  who  voluntarily  assumed  to  take  charge  of  an- 
other's business  in  his  absence,  or  who,  without  authority  of  law, 
took  under  his  control  the  person  and  property  of  an  infant,  was 
held  entitled  to  rights  as  well  as  responsible  for  the  obligations 
resulting  from  his  unauthorized  interference.  If  he  spent  money 
usefully  in  the  business  thus  assumed,  he  was  entitled  to  recover 
it  back.  If  he  furnished  supplies,  he  was  entitled  to  charge  the 
price  as  though  a  contract  of  sale  had  intervened.  If  he  paid  a 
debt,  he  took  the  creditor's  place.  The  quasi  contract^  in  a  word, 
produced  the  effect  of  creating  obligations  ultro  citroque,  in  the 
language  of  the  civilians.  These  principles  of  the  Roman  law  still 
prevail  unimpaired  over  continental  Europe,  and  are  found  ex- 
pressly sanctioned  in  the  French  Civil  Code,  articles  1570-1575. 
Pothier  says  that  they  are  founded  on  natural  equity,  and  bind 
even  infants  and  insane  persons  who  are  incapable  of  consent. 
If,  in  France,  a  man  should  repair  his  absent  neighbor's  inclos- 
ure,  (y)  or  furnish  food  to  his  cattle,  without  request,  he  could 
maintain  an  action  on  the  qxiasi  contract  implied  by  the  law  there. 
At  common  law,  it  need  hardly  be  said  that  no  such  action  would 
lie.  The  count  for  money  paid  by  the  plaintiff  for  the  defendant 
must  aver  a  request  by  the  defendant,  and  this  request,  express  or 
implied,  must  be  proven.     The  principle  in  our  law  is  invariable 

(x)  [See  Hunt  v.  Wyman,  100  Mass.        (y)  Pothier  Obi.  sec.  114, 115. 
198,  cited  and  stated,  ante.  §  2,  note  (/).] 
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that  no  reliability  can  be  established  against  a  man  by  the  mere 
voluntary  payment  or  expenditure  of  money  in  his  behalf  by  a 
third  person :  that  no  man.  can  become  the  creditor  of  another 
without  the  latter's  knowledge  or  assent.  It  is  of  course  other- 
wise where  the  payment  is  under  compulsion  or  in  discharge  of  a 
liability  imposed  on  the  party  paying,  (z) 

§  63.  The  text  of  the  Institutes  laying  down  the  principles  of 
the  Roman  law  on  this  point,  was  not  an  innovation  but  a  conden- 
sation of  the  numerous  texts  of  the  preexisting  law.  "  Igitur  cum 
quis  absentis  negotia  geeserit,  ultro  citroque  inter  eos  nascuntur 
actiones  quas  appellantur  negotiorum  gestorum.  Sed  domino  qui- 
dem  rei  gestaa  adversus  eum  qui  gessit,  directa  competit  actio,  nego- 
tiorum autem  gestori,  eontraria.  Quas  ex  nuUo  contractu  proprie 
nasci,  manifestum  est,  quippe  ita  nascuntur  istse  actiones,  si  sine 
mandate  quisque  alienis  negotiis  gerendis  se  obtulerit ;  ex  qu& 
caus&,  ii  quorum  negotia  gesta  fuerint,  etiam  ignoranteB  obligantur/* 
The  equity  of  the  law  is  then  stated  as  follows :  "  Id  que  utilitatis 
causa  receptum  est,  ne  absentium  qui  subita  festinatione  coacti, 
nulli  demandata  negotiorum  suorum  administratione,  peregre  pro- 
fecti  essent,  desererentur  negotia,  quia  sane  nemo  curaturus  esset,  si 
de  eo  quod  quis  impendisset,  nuUam  habiturus  esset  actionem."  (a) 
Our  action  for  money  had  and  received,  to  recover  back  what  has 
been  paid  by  mistake,  is  one  of  those  that  the  Roman  lawyers 
considered  as  arising  quasi  ex  contractu.  *'*'  Item  is  cui  quis  per 
errorem  non  debitum  solvit,  quasi  ex  contractu  debere  vide- 
tur."  (J)  This  action  was  termed  condictio  indehiti,  "  Is  quoque 
qui  non  debitum  accepit  ab  eo  qui  per  errorem  solvit,  re  obligatur ; 
datur  que  agenti  contra  eum  propter  repititionem,  condictitia 
actio."  (<?) 

AMEBIOAN  LAW. 

§  64.  In  the  text-books  in  America  there  has  been  a  singular 
and   almost  unanimous  attack  upon  the  authority  of  American 
Cooke  V.  Oxley,  (jl)  and  Professor  Bell,  in  his  Inquiries   Cnticisma 
into  the  Contract  of  Sale,  also  disapproves  it,  as  con-  «.  oxiey. 

(z)  Stokes  V.  Lewis,  1  T.  B.  20 ;  Child  Royal  Mail  Steamboat  Packet  Co.  L.  B.  3. 

V.  Morlej,  8  T.  R.  610;  Lord  Galloway  C.  P.  38. 
V.  Katthew,  10  East,  264;  Durnford  v.        (a)  Inst  lib.  3,  tit.  27,  §  I. 
liessiter,  6  M.  &  8.  446 ;  1  Wins.  Sann-        (h)  Inst  3,  27, 6. 
den,  264,  n.  (1);  England  v.  Marston,  L.        (c)  Inst  3, 14, 1. 
B.  1   0.  P.   529;   85  L.   J.   C.   P.  259.        (d)  3  T.  R.  653. 
And  see  a  Teiy  singnlar  case,  Johnson  t^. 
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trary  to  the  principles  of  the  civil  law  and  of  the  law  of 
Scotland,  (e)  This  is  the  more  remarkable,  as  it  is  hardly  con- 
tested that  the  decisions  accord,  in  the  United  States  at  least,  with 
the  principles  established  in  the  English  courts.  Mr.  Story,  in 
Mr.  stoiy'8  his  Treatise  on  Sales,  (/)  while  citing  the  American  au- 
Cooki^™°^  thorities,  (jg)  which  are  perfectly  in  accord  with  the 
Oxiey.  English  law  on  this  point,  concurs  with  Professor  Bell 
in  the  opinion  that  the  rule  in  Cooke  v.  Oxley,  (A)  is  unjust  and 
inequitable.  In  his  strictures  on  the  decision,  he  denies  that  the 
grant  of  time  to  accept  the  offer  is  made  without  consideration. 
He  suggests,  as  one  sufficient  legal  consideration,  the  expectation 
or  hope  that  the  offer  will  be  accepted.  This  appears  to  be  more 
fanciful  than  serious.  The  hope  of  A.  that  his  offer  will  be  ac- 
cepted if  he  gives  B.  time  to  consider  it,  is  not  a  consideration 
moving  from  B.  to  A.,  but  is  the  spontaneous  emotion  of  A.  aris- 
ing out  of  his  own  act ;  for  in  the  case  supposed,  B.  is  bound  to 
nothing,  does  nothing,  gives  nothing,  promises  nothing  to  raise 
this  hope.  The  second  consideration  suggested  by  Mr.  Story  is, 
that  ^^  the  making  of  such  an  offer  might  betray  tiie  other  party 
into  a  loss  of  time  and  money  by  inducing  him  to  make  examina- 
tion, and  to  inquire  into  the  value  of  the  goods  offered  ;  and  this 
inconvenience  assumed  by  him  is  a  sufficient  consideration  for  the 
offer."  This  argument  assumes  as  a  fact  the  exact  reverse  of  the 
facts  alleged  in  the  declaration.  It  takes  for  granted  that  ^^  an 
inconvenience  is  assumed "  by  the  ^arty  to  whom  the  offer  is 
made ;  and  it  is  precisely  on  the  absence  of  this  consideration 
that  the  decision  was  put,  Buller  J.  saying :  "  In  order  to  sustain 
a  promise,  there  must  be  either  a  damage  to  the  plaintiffs  or  an 
advantage  to  the  defendant,  but  here  was  neither." 

§  65.  In  Kent's  Commentaries  it  is  said,  in  the  note  to  p.  631 
Editor  of  (11th  ed.),  that  the  "criticisms  which  have  been  made 
Oommen-  ^poii  th©  cjcse  of  Cooke  V,  Oxley  are  sufficient  to  destroy 
**"«■•  -       its  authority."  (i)    Mr.  Duer,  in  his  Treatise  on  Insur- 

(«)  Bell's  Inq.  27.                       •  ferring  to  Cooke  v.  Oxley,  said :  "  That 

(/)  Story  on  Sales,  §  127.  case  has  been  supposed  to  be  inaccurately 

{g)  Eskridge  v.  Glover,  5  Stew.  &  Port  reported ;  and  that  in  fact  there  was  ia 

264;  Faulkner  t;.  Heberd,  26  Vt.  452;  that  case  no   accepunce.    But  howcTer 

Beckwith  v.  Cheever,  21  N.  H.  41.  that  may  be,  if  the  case  has  not  been 

(h)  ST.  B.  653.  directly  orerruled,  it  has  certainly,  in  later 

(t)  [In  Boston  &  Maine  Bailroad  r.  cases,  been  entirely  disregarded,  and  can- 

Bartlett,  3  Cush.  224,  228,  Fletcher  J.  re-  not  now  be  considered  as  of  any  anthor- 
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ance,  (A;)  goes  still  farther  and  says  that  Cooke  v.  Oxley  decides 
**  that  when  a  bargain  has  been  proposed,  and  a  certain 
time  for  closing  it  has  been  allowed,  there  is  no  contract 
eyen  when  the  offer  has  not  been  withdrawn,  and  has  been  accepted 
within  the  limited  period ;  to  constitute  a  yalid  agreement,  there 
must  be  proof  that  the  party  making  the  offer  has  not  been  with- 
drawn, and  has  been  accepted  within  the  limited  period ;  to  consti- 
tute a  valid  agreement,  there  must  be  proof  that  the  party  making 
the  offer  assented  to  its  terms  after  it^was  accepted."     If  this  were 
indeed  the  decision,  nothing  could  be  more  surprising  tha^i  to  find 
it  upheld  as  sound  law  by  a  series  of  eminent  English   Review  of 
judges.     But  Cooke  v,  Oxley  has  been  totally  misappre-  cisms. 
hended  by  those  who  have  thus  criticised  it,  and  there  is  nothing 
to  warrant  the  suggestion  that  it  is  misreported,  or  that  Bayley  J. 
stated  it  to  be  misreported  in  the  observations  made  by  him  in 
Humphries  v.  Carvalho.  (Z)     It  is  difficult  to  see  how  the  case 
could  be  misreported,  for  it  was  a  motion  in  arrest  of  judgment, 
which  presents  the  question  exactly  as  on  a  general  demurrer,  (m) 
and  was  decided  on  the  ground  that  the  declaration,  which  is 
copied  in  the  report,  showed  no  cause  of  action.     An  examination 
of  it  shows  that  the  plaintiff  alleged :  First,  an  offer  by  the   de- 
fendant to  sell  at  a  certain  price ;  Second,  a  promise  to  leave  the 
offer  open  tiU  four  o'clock,  if  plaintiff  wovld  agree  to  purchase^  and 
would  give  notice  to  the  defendant  before  the  hour  of  four  o'clock; 
Third,  that  the  plaintiff  did  agree,  and  did  give  notice  before  four 
o'clock.     There  was  no  allegation  that  the  defendant  actually  left 
the  offer  open  till  four  o'clock^  but  only  that  he  promised  to  do  so. 
The  plaintiff's  action  was  tested  by  the  court  on  two  theories : 
First,  that  it  was  for  a  breach  of  promise  to  leave  the  offer  open  ; 
or,  secondly,  that  it  was  for  a  breach  of  a  contract,  that  became 

itj."    Whether  or  not  the  author  has  vin-  thoagh  it  was  decided  otherwise  in  the 

dicated  the  case  of  Cooke  v.  Oxley  from  case  of  Cooke  v.  Oxlej,  3  T.  R.  653." 

both  these  impautions,  is  for  the  reader  to  In   Hallock  v.  Commercial    Ins.   Co.  2 

jadge.    Cooke  v,  Oxley  was  noticed  by  Datcher  (N.  J.),  268,  282,  the  case  of 

Parker  C.  J.  in  M'Calloch  v.  Eagle  Ins.  Cooke  v,  Oxley  is  referred  to  as  having 

Ca  I  Pick.  281,  where  he  said :  "  Both  been  efiectnally  overmled  in  the  English 

parties  mast  be  bonnd  in  order  to  make  courts.] 

the  contract  binding  upon  either,  unless  {k)  Vol. !.  p.  118. 

time  is  given  by  one  to  the  other,  in  which  (/)   16  East,  45. 

ease,  perhaps,  he  may  be  bound,  although  (m)  Collins  v,  Gibbs,   2   Burr.    899  ; 

the  oUier  is  not ;  at  least  we  should  think  Bowdell  v.  Parsons,  10  East,  359. 

this  reasonable  in  mercantile  contracts. 
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complete  by  the  plaintifiE's  acceptance  of  an  ofiEer  that  had  actually 
remained  open.  On  the  first  theory  it  was  held  that  the  declara- 
tion was  insufficient,  because  it  alleged  no  consideration  for  the 
promise.  On  the  second  theory  it  was  held  that  the  declaration 
was  insufficient,  because  it  did  not  allege  that  the  defendant  had  act- 
ually left  the  ofiEer  open  for  acceptance  as  he  had  promised.  The 
court  did  not  decide  that  the  contract  would  not  have  been  com- 
pleted if  the  offer,  remaining  open^  had  been  accepted  ;  but  that 
nothing  showed  that  the  offer  was  open  when  accepted,  (n)  Lord 
Kenyon  G.  J.  construed  the  declaration  as  proceeding  on  the  first 
theory,  that  is,  breach  of  promise  to  keep  the  offer  open,  and  he 
said  that  this  promise  was  nvdum  pa^um.  BuUer  J.  took  both 
grounds,  saying  that  the  promise  in  the  morning  was  without  con- 
sideration ;  and  that  it  was  not  stated  that  the  defendant  agreed 
afterwards,  or  even  that  the  goods  were  kept ;  in  other  words 
that  the  plaintiff  had  not  alleged  a  binding  legal  promise  in  the 
morning,  nor  a  complete  contract  in  the  afternoon  ;  and  Grose  J. 
also  said  that  the  defendant  was  not  bound  before  four  o'clock,  and 
it  is  not  stated  that  they  came  to  a  subsequent  agreement.  That 
this  was  really  the  decision  is  shown  by  what  was  said  by  Mr. 
Justice  Bayley  in  Humphries  v.  Carvalho,  (n)  which  is  strangely 
construed  by  Mr.  Duer  into  an  assertion  that  Cooke  v.  Oxley  was 
misreported.  This  is  the  language :  **  The  question  in  Cooke  v, 
Oxley  arose  upon  the  record,  and  a  writ  of  error  was  afterwards 
brought  upon  the  judgment  of  this  court,  by  which  it  appears  that 
the, objection  made  was  that  there  was  only  a  proposal  of  sale 
by  the  one  party,  and  no  allegation  that  the  other  party  had  ac- 
ceded to  the  contract  of  sale." 

§  66.  Both  the  learned  American  authors,  Mr.  Story  and  Mr. 
Duer,  refer  to  Adams  v.  Lindsell,  (o)  as  overruling  Cooke  v.  Ox- 
ley, the  latter  writer  saying  that  "  its  authority  is  directly  over- 
thrown "  by  Adams  v.  Lindsell.  Certainly  the  king's  bench  did 
not  in  this  last  case  say  a  word  in  disparagement  of  Cooke  v. 
Oxley  ;  and  when  this  very  point  was  urged  by  counsel  in  Rout- 
lege  r.  Grant,  (^)  Best  C.  J.  pointed  out  that  there  was  no  con- 
ffict  between  the  cases,  for  Adams  v,  Lindsell  proceeded  expressly 
on  the  ground  that  a  treaty  by  correspondence  through  the  post 

(n)  16  East,  45.    [A  Bimilar  constrac-        (o)  1  B.  &  Aid.  681. 
tion  to  Cooke  v.  Oxley  is  gi^en  in  Leake        {p)  4  Bing.  653. 
Contr.  21.] 
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rested  on  exceptional  principles,  because  the  separation  of  the  par- 
ties prevented  assent  at  the  same  instant,  and  ex  necessitate  rei^ 
some  point  of  time  must  be  fixed  when  the  contract  should  be 
considered  complete ;  for  otherwise,  the  interchange  of  letters 
would  go  on  ad  infinitum.  The  court  was  therefore  driven  to  de- 
termine either  that  no  contract  was  possible  by  correspondence 
between  distant  parties,  or  to  fix  some  point  at  which  the  contract 
became  perfect.  The  rule  adopted  was  in  entire  accordance  with 
sound  principle,  and  declared  that  the  offer  by  letter  was  a  con- 
tinuing offer  in  contemplation  of  law  untU  it  reached  the  other 
party,  so  that  when  an  answer  of  acceptance  was  placed  in  the 
post,  addressed  to  the  party  making  the  offer,  the  aggregatio  men- 
tium^  the  mutual  assent  was  complete.  But  in  Cooke  v.  Oxley 
it  did  not  appear  that  this  mutual  assent  ever  took  place.  There 
was  no  continuing  offer  till  four  o'clock,  but  only  a  promise  to 
continue  it,  not  binding  for  want  of  consideration.  The  court 
held  that  Oxley  had  a  right  to  retract,  up  to  the  moment  when 
Cooke  announced  his  assent  to  the  offer.  So  the  court  would  no 
doubt  have  held  in  Adams  v,  Lindsell,  that  the  latter  had  a  right 
to  retract  up  to  the  moment  when  Adams  accepted  ;  but  Lindsell's 
withdrawal  of  his  offer,  and  resale  of  the  wool,  occurred  after  ac* 
eeptance^  though  he  was  ignorant  of  the  fact  of  acceptance.  In 
a  word,  Oxley  withdrew  his  offer  before  acceptance,  Lindsell  after 
acceptance,  and  the  contract  was  held  incomplete  in  the  former 
case  and  complete  in  the  latter,  both  decisions  being  consistent  ap- 
plications of  one  and  the  same  principle,  namely,  that  a  contract 
becomes  complete  only  when  the  mutual  assent  of  the  parties  con- 
curs at  the  same  moment  of  time  ;  and  that  no  number  of  alter- 
nate  offers  and  withdrawals,  refusals  and  acceptances,  can  ever 
suffice  to  conclude  a  bargain.  To  these  remarks  may  be  added 
the  fact  that  in  1829  the  king's  bench  decided  Head  v.  Dig- 
gon  (5)  on  the  authority  of  Cooke  v.  Oxley  without  any  intima- 
tion that  it  had  been  overruled,  and  in  accordance  with  the  point 
really  decided  in  that  case. 

§  67.  In  a  recent  American  case  (r)  the  principle  under  discus- 
sion received  a  further  illustration.  The  defendant  wrote  an  offer 
to  carry  for  the  plaintiffs  **  not  exceeding  6,000  tons  gross,  in  and 
during  the  months  of  April,  May,  June,  July,  and  August,  1864, 

(q)  3  M.  &  R.  97.  (r)  Chicago  &  Great  Eastern  Railway 

Co.  V,  Dana,  43  N.  Y.  (4  Hand)  240. 
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upon  the  terms  and  for  the  price  hereinafter  specified,*'  and  on  the 
next  day  the  plaintiffs  answered,  "  We  assent  to  your  agreement, 
and  will  be  bound  by  its  terms."  Held  to  be  no  binding  contract, 
because  the  plaintiffs  were  not  bound  to  furnish  anything  for  car- 
riage ;  that  the  offer  was  a  mere  promise  of  an  option  to  them, 
for  which  promise  no  consideration  was  given,  and  that  the  de- 
fendant had  the  right  to  withdraw  from  his  offer  at  any  time  be- 
fore such  an  acceptance  as  imposed  some  obligation  on  the  com- 
pany as  a  consideration :  the  acceptance  would  have  been  good, 
if  the  company  had  agreed  to  furnish  any  specified  quantity  not 
exceeding  the  6,000  tons,  but  not  otherwise,  because  the  defend- 
ant could  not  be  bound  while  the  plaintiffs  were  left  free. 

§  68.  On  the  question  of  the  mode  of  completing  a  bargain  by 
American  Correspondence,  the  American  authorities  are  not  only 
decisions  j^^  accordance  with  the  decisions  of  our  own  courts,  but 
completing  they  have  gone  farther,  and  covered  the  point  left  un- 
bv  corre-  decided  in  Adams  v.  Lindsell,  though  included  in  the 
spondence.  ^^^^^  (,)  j^  Mactier's  Adm's  v.  Frifth,  (0  the  court 
of  errors  of  New  York  decided,  after  a  full  review  of  the  authori- 
Mactier  v.  tics,  that  where  the  dealing  is  by  correspondence,  "  the 
Fnfth.  acceptance  of  a  written  offer  of  a  contract  of  sale  con- 
summates the  bargain,  provided  the  offer  is  standing  at  the  time  of 
the  acceptance.^^  The  point  was  still  left  open  as  to  the  effect  of 
a  revocation  of  the  offer  not  communicated  to  the  party  accepting 
at  the  time  of  acceptance. 

§  69.  In  the  more  recent  case  of  Tayloe  v.  Merchants'  Fire  In- 
Ta  loe  V  s^rance  Company,  (t^)  the  supreme  court  of  the  United 
Merchants'  States  has  closed  this  last  point  in  America,  by  holding 
ance  Com-  that  under  such  circumstances,  ^^  an  offer  prescribing  the 
^^^'  terms  of  insurance  is  intended  and  is  to  be  deemed  a 

(<)   [In  addition  to  the  American  author-  14  ;  Falls  v,  Gaither,  9  Porter,  613 ;  Ayerill 

ities  cited  bj  the  author,  the  reader  is  re-  v.  Hedge,  12  Conn.  436 ;  Wheat  v.  Gross, 

ferred  to  Brisban  v.  Boyd,. 4  Paige,  17;  81  Md.  99;  Potts  v.  Whitehead,  5  G.  £. 

Vassar  v.  Camp,  14  Barb.  342;  S.  C.  1  Green  (N.  J.),  55;   S.  C.  8  C.  E.  Green 

Eeman,  441;   Clark  v.  Davis,  20  Barb.  (N.  J.),  512;  Hallock  v.  Commercial  Ins. 

42;  Myers  v.  Smith,  48  Barb.  614;  Tre-  Co.  2  Dutcher  (N.  J.),  268.    See,  also, 

vor  V.  Wood,  36  N.  Y.  307  ;   Abbott  v.  Stocken  v.  Collin,  7  M.  &  W.  515;  Hebb's 

Shepard,  48    N.  H.   14  ;    Hutcheson    v.  case,  L.  R.  4  £q.  9;  In  re  Imperial  Land 

Biakeman,  3  Met.  (Ky.)  80  ;   Chiles  v..  Co.  of  Marseilles,  Townsend's  case,  L.  R. 

Nelson,  7  Dana,  282  ;    The  Palo  Alto,  13  Eq.  148.] 

Davies,  343  ;  Hamilton  v.  Lycoming  Ins.  (t)  6  Wend.  104. 

Co.  5  Penn.  St.  339 ;  Levy  r.  Cohen,  4  Geo.  (u)  9  How.  (U.  S.)  390. 
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valid  undertaking  by  tlie  company  that  they  will  be  bound  accord- 
ing to  the  terms  tendered,  if  an  answer  is  transmitted  in  due 
course  of  mail,  accepting  them ;  and  that  it  cannot  be  withdravm 
unless  the  withdrawal  reaches  the  party  to  whom  it  is  addressed 
before  his  letter  of  reply  announcing  the  acceptance  has  been  trans- 
mitted.^^ Although  this  decision  was  given  on  an  insurance  con- 
tract, the  reasoning  of  the  court  was  quite  applicable  to  all  other 
bargains  between  parties.  Nelson  J.  who  delivered  the  opinion, 
said :  "  On  the  acceptance  of  the  terms  proposed,  transmitted  in 
due  course  of  mail  to  the  company,  the  minds  of  both  parties  have 
met  on  the  subject,  in  the  mode  contemplated  at  the  time  of  enter- 
ing upon  the  negotiation^  and  the  contract  becomes  complete. 
The  party  to  whom  the  proposal  is  addressed  has  a  right  to  regard 
it  as  a  continuing  offer  until  it  shall  have  reached  him,  and  shall 
be  in  due  time  accepted  or  rejected.  Such  is  the  plain  import  of 
the  t)ffer.  And  besides,  upon  any  other  view,  the  proposal 
amounts  to  nothing,  as  the  acceptance  would  be  but  the  adoption 
of  the  terms  tendered,  to  be  in  turn  proposed  by  the  applicant  to 
the  company  for  their  approval  or  rejection.  For,  if  the  contract 
is  still  open  until  the  company  is  advised  of  an  acceptance,  it  fol- 
lows of  course  that  the  acceptance  may  be  repudiated  at  any  time 
before  the  notice  is  received.  Nothing  is  efiEectually  accomplished 
by  an  act  of  acceptance.  It  is  apparent,  therefore,  that  such  an 
interpretation  of  the  acts  of  the  parties  would  defeat  the  object 

which  both  had  in  view  in  entering  upon  the  correspondence 

The  fallacy  of  the  opposite  argument,  in  our  judgment,  consists  in 
the  assumption  that  the  contract  cannot  be  consummated  without 
a  knowledge  on  the  part  of  the  company  that  the  offer  has  been 

accepted But  a  little  reflection  will  show  that  in  all  cases 

of  contracts  entered  into  between  parties  at  a  distance  by  corre- 
spondence, it  is  impossible  that  both  should  have  a  knowledge  of  it 

the  moment  it  becomes  complete The  negotiation  being 

carried  on  through  the  mail,  the  offer  and  acceptance  cannot  occur 
at  the  same  moment  of  time ;  nor  for  the  same  reason  can  the 
meeting  of  the  minds  of  the  parties  on  the  subject  be  known  by 
each  at  the  moment  of  concurrence.  The  acceptance  must  succeed 
the  offer  after  the  lapse  of  some  interval  of  time,  and  if  the  process 
is  to  be  carried  farther,  in  order  to  complete  the  bargain,  and 
notice  of  the  acceptance  must  be  received,  the  only  effect  is  to  re- 
verse the  position  of  the  parties,  changing  the  knowledge  of  the 
completion  from  one  party  to  the  other.'* 
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§  70.  The  civilians  do  not  accord  with  these  views.  Pothier 
Civilians,  says :  "  If  I  write  to  a  merchant  of  Leghorn  a  letter,  in 
trac^^by  which  I  propose  to  purchase  of  him  a  certain  qaantity 
.'^Td;nce.  of  merchandise  at  a  certain  price,  and  before  my  letter 
Pothier.  can  have  reached  him  I  write  a  second  letter  withdraw- 
ing my  proposal,  although  the  merchant  of  Leghorn,  in  ignorance 
of  the  change  of  my  intentions,  answers  that  he  accepts  the  pro- 
posed bargain,  yet  there  is  no  contract  of  sale  between  us ;  for  my 
intention  not  having  continued  until  the  time  at  which  my  letter 
was  received,  and  my  proposal  accepted,  the  assent  or  concurrence 
of  our  wills  necessary  to  form  a  contract  of  sale  has  not  occurred. 
It  must  be  observed,  however,  that  if  my  letter  causes  the  mer- 
chant to  be  at  any  expense  in  proceeding  to  execute  the  contract 
proposed,  or  if  it  occasion  him  any  loss,  as,  for  example,  if  in  the 
intermediate  time  between  the  receipt  of  my  first  and  that  of  my 
second  letter,  the  price  of  the  merchandise  falls,  and  my  first  let- 
ter has  made  him  miss  the  opportunity  to  sell  it  before  the  fall  of 
the  price ;  in  all  these  cases  I  am  bound  to  indemnify  him,  unless 
I  prefer  to  agree  to  the  bargain  as  proposed  by  my  first  letter. 
This  obligation  results  from  that  rule  of  equity  that  no  person 
shall  suffer  for  the  act  of  another  ;  nemo  ex  alteritts  facto  prcegrd- 
vari  debeU  I  ought,  therefore,  to  indemnify  him  for  the  expense 
and  loss  which  I  occasion  by  making  him  a  proposition  which  I 
afterwards  refused  to  execute.  For  the  same  reason,  if  the  mer- 
chant, on  the  receipt  of  my  first  letter,  and  before  receiving  the 
second,  which  contains  a  revocation  of  it,  ships  for  my  account  and 
forwards  the  merchandise,  though  in  that  case  there  has  not 
properly  been  a  contract  of  sale  between  us,  yet  he  will  have  a 
right  to  compel  me  to  execute  the  proposed  contract,  not  in  virtue 
of  any  contract  of  sale,  but  of  my  obligation  to  indemnify  him, 
which  results  from  the  rule  of  equity  above  mentioned."  (x) 

§  71.  It  is  impossible  to  read  the  reasoning  of  this  eminent 
Not  satis-  jurist  in  the  passages  just  cited,  without  feeling  that  it 
factorjr.  f j^jjg  ^  meet  the  difficulties  of  the  case.  He  places  the 
proposer  in  the  instances  suggested  under  all,  and  more  than  all, 
the  obligations  of  a  purchaser,  while  insisting  that  he  has  made 
no  purchase.  The  ground  suggested,  that  it  is  the  act  of  the  pro- 
poser which  causes  damage  to  the  other,  and  thus  imposes  an 
equitable  obligation  to  repair  that  damage,  is  a  petitio  principiL 

(x)  Pothier,  Contrat  de  Vente,  No.  32. 
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Ex  hypothesis  the  party  receiving  the  oflfer  knows  that  it  may 
legally  be  retracted  by  a  second  letter  dispatched  to  him  before 
his  acceptance,  and  he  accepts  sabject  to  this  risk.  If,  therefore, 
before  waiting  the  time  necessary  to  learn  whether  the  offer  had 
been  actually  retracted  at  the  date  of  his  acceptance,  he  incurs  ex- 
pense or  loss  in  a  premature  attempt  to  execute  a  non-existent 
contract,  surely  it  is  his  own  precipitancy,  and  not  his  correspond- 
ent's conduct,  which  is  the  real  cause  of  the  damage.  So,  too,  if 
there  be  a  fall  in  the  market,  on  what  ground  is  he  entitled  to 
make  his  co-respondent  suffer  the  loss,  when  plainly  in  the  con- 
trary event  the  profit  would  accrue  to  himself  ?  To  make  a  mere 
negotiation  not  resulting  in  a  bargain  operate  so  as  to  place  the 
proposer  in  duriori  casu  than  he  would  be  if  bound  by  a  perfect 
contract ;  to  render  him  liable  for  a  fall  in  the  market  vrithout  the 
correlative  chance  of  profit  from  a  rise,  is  a  proceeding  which  fails 
to  awaken  a  response  from  that  sense  of  equity  to  which  Pothier 
appeals ;  and  notwithstanding  the  imposing  authority  of  his  name, 
it  may  be  doubted  whether  the  doctrine  thus  propounded  would 
stand  the  test  of  discussion  at  the  bar  of  a  tribunal  governed  even 
by  the  civil  law.  (y) 

§  72.  Both  the  common  and  the  civil  law,  however,  concur  in 
relation  to  the  case  where  an  order  for  purchase  or  sale  conj,non 
is  transmitted  by  correspondence  to  an   agent  of  the   and  civil 
writer.     If  A.,  in  Liverpool,  order  his  correspondent,  ojrfor 
B.,  in  New  York,  to  purchase  a  cargo  of  flour  for  ac-  by  corre- 
count  of  A.,  and  B.  execute  the  order  before  receiving  a  "^°  *°^®* 
countermand,  A.  remains  bound,  even  though  he  may  have  posted 
the  countermand  before  the  execution  of  the  order.    The  civil  law 
is  express  on  this  point :  *^  Si  mandassem  tibi  ut  f  undura  emeres, 
postea  scripsissem  ne  emeres,  tu  antequam  scias  me  vetuisse,  emis- 
ses,  mandati  tibi  obligatus  ero,  ne  damno  aj£ciatur  is  qui  manda- 
tum  suscepit."     Dig.  1.  17,  tit.  1,  sec.  15.     The  contract  here  is 
one  of  agency,  not  of  sale,  and  is  governed  by  totally  different 
principles ;  for  in  agencies,  a  revocation  of  authority  by  the  prin- 
cipal cannot  take  effect  till  it  reaches  the  agent.  (2) 

(y)  Mr.  Storj  iBof  a  contrary  opinion,  215.  A  revocation  by  the  death  of  the 
and  lauds  this  doctrine  as  "by  for  the  principal  operates  instantly  at  common 
fairest  and  most  intelligible  rule  that  can  law.  See  cases  in  note  to  Smart  v.  San- 
be  found."    §  130,  note.  dars,  5  C.  B.  917.    By  the  civil  law,  acts 

{z)  Stoxy  on  Agency,  §  470,  6th  edit  done  by  the  agent  while  ignorant  of  the 

Per  Bayley  J.  in  Salte  v.  Field,  5  T.  R.  principal's   death   are  valid,  unless    the 
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§  73.  But  although  this  is  a  different  contract,  the  analogy  is 
very  strong  between  it  and  a  bargain  and  sale  by  correspondence. 
If  A.  send  an  agent  to  B.  with  a  proposal  for  sale,  even  the  civil- 
ians admit  that  A.  cannot  revoke  the  authority  of  the  agent  to 
make  the  offer  until  the  revocation  reaches  him.  So  that  if  A. 
dispatched  Q.  with  an  order  recalling  the  authority,  even  before 
the  agent  had  made  the  offer,  A.  would  still  remain  bound  by  a 
bargain  made  before  O.'s  arrival  with  the  countermand.  Why 
should  there  be  any  difference  when  the  proposer  sends  his  pro- 
posal by  the  public  post,  which  he  authorizes  to  deliver  it  ?  A,, 
by  sending  a  letter  from  London,  addressed  to  B.  in  Manchester, 
really  gives  to  the  public  post  authority  to  hand  to  B.  a  written 
offer,  and  to  receive  an  answer  in  behalf  of  A.  Even  on  the  doc- 
trines of  the  civil  law,  it  would  seem  to  be  permissible  under  such 
circumstances  to  hold  that  A.'s  revocation  comes  too  late,  if  it  only 
arrives  after  the  completion  of  the  bargain  thus  authorized  to  be 
made  in  his  behalf.  In  reality,  the  true  theory  of  the  case  seems 
to  be,  that  an  offer  sent  by  mail  is  an  authority  to  the  party  to 
whom  it  is  sent  to  bind  the  sender  by  acceptance,  and  includes  an 
implied  promise  that  no  revocation  is  to  take  effect  till  received 
by  the  agent. 

§  74.  The  cases  that  arise  in  attempts  to  contract  by  correspond- 
Donmope  ence  present  at  times  very  singular  complexity.  In 
der.  Dunmore  v.  Alexander,  (a)  the  party  to  whom  the  pro- 

posal was  made  wrote  and  posted  a  letter  of  acceptance ';  and  then 
wrote  and  posted  a  letter  recalling  the  acceptance,  and  both  lett-era 
reached  the  proposer  at  the  same  time.  The  majority  of  the  court 
of  sessions  in  Scotland  held  that  there  was  no  contract,  reversing 
the  judgment  of  the  lower  court ;  and  a  very  similar  case  is  cited 
by  Merlin,  Repert.  tit.  Vente,  sec.  1,  art.  3,  no.  11,  where  an  offer 
was  sent  by  letter  to  buy  goods  on  certain  conditions.  The  offer 
was  accepted  by  letter,  but  by  a  subsequent  letter  the  uncondi- 
tional acceptance  was  recalled,  the  writer  proposing  some  modifi- 
cation in  the  conditions.  Both  letters  reached  the  original  pro- 
poser together,  and  he  declined  to  execute  the  contract.  It  was 
held  that  the  proposer  could  not  be  forced  to  perform  the  bargain, 

other  contracting  party  knew  of  the  death,  mon  law  rale  bj  special  dansea  in  its 

Dig.  1. 17,  t.  1, 1.  26, 58.  The  French  code  forms  for  powers  of  attorney.    Kiddell  v. 

is  to  the  same  effect.    Acts  2008,  2009.  Famell,  26  L.  J.  Ch.  818. 
The   Bank    of    England   protects    itself       (a)  9  Shaw  &  Danlop,  190. 
against  the  risk  resulting  from  the  com- 
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the  second  answer  to  bis  proposal  authorizing  him  to  consider  the 
acceptance  as  withdrawn.  (6) 

§  75.  In  the  case  of  M'Culloch  v.  The  Eagle  Insurance  Com- 
pany, ((?)  A.  wrote  to  ask  B.  on  what  terms  he  would  M'CuUoch 
insure  a  vessel.     B.  wrote  on  the  1st  January  that  he  in^*fjfcg 
would  insure  at  a  specified  rate,  and  on  the  2d  January   Company. 
wrote  a  letter  retracting  his  offer.     A.  had  written  an  acceptance 
of  the  offer  before  receiving  the  second  letter,  but  after  B.  had 
posted  the  second  letter^  and  it  was*  held  that  there  was  no  con- 
tract ;  but  this  case  is  disapproved  by  the  American  text- writers, 
and  is  in  conflict  with  the  decision  of  the  supreme  court  of  the 
United  States  in  Tayloe  v.  Merchants'  Fire  Insurance  Company, 
cited  ante^  §  69. 

(h)  [See  In  re  Constantinople  &  Alex-  loch  v.  The  Eagle  Ins.  Co.  sajs :  ''  This 

andria  Hotels  Co.  Keidpath's  case,  L.  R.  case  is  against  the  whole  current  of  author- 

11  Eq.  86;  Finacane's  case,  17  W.  H.  ities,  both  in  England  and  in  this  country, 

813.]  and  appears  to  me  requires  for  the  crea- 

(c)  1  Pick.  (Mass.)  283.    [In  Hallock  tion  of  a  contract  a  fact  without  signifi- 

V.  Commercial  Ins.  Co.  2  Dutcher,  268,  canoe,  or  a  condition  that  would  render  its 

283,  Yredenburgh  J.  referring  to  M'Cul-  creation  impossible."] 
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thing       purchaser  in  consideration  of  the  price  received,  it  fol- 
1^  jj*    lows,  that  if  at  the  time  of  the  contract  the  thing  hoB 


§  76.  As  there  can  be  no  sale  without  a  thing  transferred  to  the 

A  thini 

which 

ceased 

«xi8t  ceased  to  existj  the  sale  is  void.     In  Strickland  v.  Tur- 

ner, (a)  a  sale  was  made  of  an  annuity  dependent  upon  a  life.  It 
Strickland  ^^  afterwards  ascertained  that  the  life  had  already  ex- 
V.  Turner,  pired  at  the  date  of  the  contract,  and  not  only  was  the 
sale  held  void,  but  assumpsit  by  the  purchaser  to  recover  back  the 
price  paid  as  money  had  and  received  was  maintained.  In  Hastie 
V.  Couturier,  (J)  a  cargo  of  com,  loaded  on  a  vessel  not  yet  arrived, 
Hastie «.  '^^fl  sold  on  the  15th  of  May.  It  was  afterwards  dis- 
Ck)aturier.  covered  that  the  corn,  having  become  heated,  had  been 
discharged  by  the  master  at  an  intermediate  port,  and  sold  on  the 
21st  of  the  preceding  month  of  April.  Held,  that  the  sale  of  the 
16th  of  May  was  properly  repudiated  by  the  purchaser. 

§  77.  These  cases  are  sometimes  treated  in  the  decisions  as  de- 
pendent on  an  implied  warranty  by  the  vendor  of  the  existence  of 
the  thing  sold :  sometimes  on  the  want  of  consideration  for  the 
purchaser's  agreement  to  pay  the  price.  Another,  and  perhaps 
the  true  ground,  is  rather,  that  there  has  been  no  contract  at  all, 
for  the  assent  of  the  parties,  being  founded  on  a  mutual  mistake  of 
fact,  was  really  no  assent,  there  was  no  subject-matter  for  a  con- 

(a)  7  Ex.  208.    See,  also,  Cochrane  v.  (6)  9  Ex.  102,  and  5  H.  L.  Cas.  673, 

Willis,  L.  R.  1  Ch.  App.  58 ;  35  L.  J.  Ch.  reyersing  the  judgment  in  8  Ex.  40.    See, 

36 ;  Smith  v.  Myers,  L.  B.  5  Q.  B.429 ;  also,  Barr  v.  Gibson,  3  M.  &  W.  390. 
7  Q.  B.  139,  in  error. 
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tract,  and  the  contract  was  therefore  never  completed,  (c)  This 
was  the  principle  applied  by  Lord  Kenyon  in  a  case  where  the 
leasehold  interest  which  the  buyer  agreed  to  piirchase,  turned  out 
to  be  for  six  years  instead  of  eight  and  a  half,  and  where  he  held 
the  contract  Toid,  as  founded  on  a  mistake  in  the  thing  sold,  the 

m 

buyer  never  having  agreed  to  purchase  a  less  term  than  that 
offered  by  the  vendor,  (d)  This  is  also  the  opinion  of  the  civil- 
ians. Pothier  (e)  says,  *^  There  must  be  a  thing  sold,  which  forms 
the  subject  of  the  contract.  If  then,  ignorant  of  the  death  of  my 
horse,  I  sell  it,  there  is  no  sale  for  want  of  a  thing  sold.  For  the 
same  reason,  if  when  we  are  together  in  Paris,  I  sell  you  my  house 
at  Orleans,  both  being  ignorant  that  it  has  been  wholly,  or  in 
great  part,  burnt  down,  the  contract  is  null,  because  the  house, 
which  was  the  subject  of  it,  did  not  exist ;  the  site  and  what  is 
left  of  the  house  are  not  the  subject  of  our  bargain,  but  only 
the"  remainder  of  it."  And  the  French  Civil  Code,  art.  1109, 
is  in  these  words,  ^' There  is  no  valid  assent,  where  assent 
has  been  given  by  mistake^  extorted  by  violence,  or  surprised 
by  fraud." 

§  78.  In  relation  to  things  not  yet  in  exiatencey  or  not  yet  belong- 
ing to  the  vendor,  the  law  considers  them  as  divided  into  Thingi  not 
two  classes,  one  of  which  may  be  soldy  while  the  other  JJenceJ^r 
can  only  be  the  subject  of  an  agreement  to  sell,  of  an  ex-  "^^^^  u**^' 
ecutory  contract.  Things  not  yet  existing  which  may  vendor. 
be  sold,  are  those  which  are  said  to  have  a  potential  eadstenee^  that 
is,  things  which  are  the  natural  product  or  expected  increase  of 
something  ahready  belonging  to  the  vendor,  (e^)  A  man  may  sell 
the  crop  of  hay  to  be  grown  on  his  field,  (e^)  the  wool  to  be  clipped 
from  his  sheep  at  a  future  time,  the  milk  that  his  cows  will  yield 

(c)  [Forbes  J.  in  Rice  v.  Dwight  Manuf.  agreement  was  ordered  to  be  cancelled  on 
Co.  2  Cash.  80,  86 ;  McLean  J.  in  Allen  v.  the  gtoond  of  mistake.  Allen  v,  Ham- 
Hammond,  11  Peters,  63,  71,  72 ;  2  Kent,  mond,  supra.] 

468, 469 ;  Hitchcock  v,  Giddings,  4  Price,        {d)  Farrar  v.  Nightingale,  2  £sp.  139. 
135;  Bigelow  C.  J.  in  Gardner  v.  Lane,  9        («)  Contrat  de  Yente,  No.  4. 
AUen,  492, 499 ;  FrankUn  v.Long,  7  Gill  &        (V)  [Heald  v.  Builders'  Ins.  Co.  Ill 

J.  407 ;  Wilde  J.  in  Thompson  v.  Gould,  20  Mass.  38 ;  Lewis  v.  Lyman,  22  Pick.  437, 

Pick.  139.    On  the  same  principle,  where  442,  443 ;  Smith  v,  Atkins,  18  Vt.  461.] 
a  party,  haying  a  claim  on  a  foreign  gov-        (s^)  [Or  a  certain  quantity  of  com,  where 

emment,  in  ignorance  that  it  had  been  the  com  is  growing  in  the  field,  at  a  stipn- 

allowed,  agreed  to  pay  an  agent  a  large  lated  price,  to  be  delivered  in  the  fntare. 

percentage,  in  consideration  that  he  would  Sanbom  t;.  Benedict,  78  111.  309.] 
bring  the  daim  to  a  fiirorable  issue,  the 
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in  the  coming  month,  (/)  and  the  sale  is  valid.  (^)  But  he  can 
only  make  a  vcdid  agreement  to  sell^  not  an  actual  sale^  where  the 
subject  of  the  contimct  is  something  to  be  afterwards  acquired,  (A) 
as  the  wool  of  any  sheep,  or  the  milk  of  any  cows,  that  he  may 
buy  within  the  year,  or  any  goods  to  which  he  may  obtain  title 
within  the  next  six  months.  This  distinction  involves  very  im- 
portant consequences,  as  will  be  pointed  out  hereafter.  (Book  II.) 
For  the  present  it  suffices  to  say,  that  in  an  actual  sale  the  prop- 
erty passes,  and  the  risk  of  loss  is.  in  the  purchaser,  while  in  the 
agreement  to  sell,  or  executory  contract,  the  risk  remains  in  the 
vendor. 

§  79.  The  leading  modern  case  on  the  subject  is  Lunn  v.  Thorn- 
Lunnt.  *^^»  (0  decided  in  1845.  The  action  was  trover  for 
Thornton,  bread,  flour,  &c.  The  plaintiff,  in  consideration  of  a 
sum  lent  to  him,  had  by  deed-poll  covenanted  that  he  *'  sold  and 
delivered  unto  the  defendant  all  and  singular  his  goods,  household 
furniture,  &c.  then  remaining  and  being,  or  which  should  at  any 
time  thereafter  remain  and  be  in  his  dwelling-house^  ^(?."  Tyndal 
0.  J.  in  delivering  the  opinion  of  the  court,  said :  "  It  is  not  a 
question  whether  a  deed  might  not  have  been  so  framed  as  to 
have  given  the  defendant  a  power  of  seizing  the  future  personal 
goods  of  the  plaintiff,  as  they  should  be  acquired  by  him,  and 
brought  on  the  premises,  in  satisfaction  of  the  debt,  but  the  ques- 
tion arises  before  us  on  a  plea  which  puts  in  issue  the  property  in 
the  goods,  and  nothing  else ;  and  it  amounts  to  this,  whether  by 
law  a  deed  of  bargain  and  sale  of  goods  can  pass  the  property  in 
goods  which  are  not  in  existence,  or  at  all  events,  which  are 
not  belonging  to  the  grantor  at   the   time   of   executing   the 

(/)  14  Viner's  Ab.  tit.  Grant,  p.  50 ;  goods,  being  the  proceeds,  were,  in  fact, 

Shep.  Touch.  Grant,  241 ;  Perk.  §§  65, 90;  delivered  to  the  purchaser  when  they  ar- 

Grantham  v.  Hawley,  Hob.  132;  Wood  &  rived  in  port.] 

Foster's  case,  1  Leon.  42;  Robinson  v,  (h)  Per  Mansfield   C.  J.   in   Reed  v. 

Macdonnell,  5  M.  &  S.  228 ;  [Sanborn  v.  Blades,  5  Taunt.  212,  222.    [See  Low  v, 

Benedict,  78  111.  309.]  Pew,  108  Mass.  347.    In  Thrall  v.  Hill, 

{g)  [See  Low  v.  Pew,  108  Mass.  850.  110  Mass.  330,  Morton  J. said :  "It  is  true 
An  assignment  of  goods  at  sea,  and  their  that  a  man  cannot  sell  personal  property 
proceeds,  is  sufficient  to  pass  a  legal  title  in  which  he  has  no  interest.  A  mere  pos- 
to  the  proceeds.  Hodges  r.  Harris,  6  Pick,  sibility,  oonpled  with  no  interest,  is  not  the 
360.  Parker  C.  J.  said  :  "  It  is  very  clear  subject  of  sale,  and  would  not  pass  by  a 
that  the  transfer  of  an  invoice  of  an  out-  bill  of  sale.  But  if  he  has  a  present  in- 
ward cargo,  after  the  sailing  of  the  vessel,  terest  in  the  property  sold,  a  sale  of  it  is 
operates  upon  the  proceeds  so  as  to  make  valid."] 
them  the  property  of  the  pnrchaser."  The  (i)  1  C.  B.  379. 


PART  I.] 


OF  THE  THIKO  SOLD. 


79 


deed."     Held  in  the  negative.     Subsequent  cases  are  to  the 
same  effect,  (i) 

§  80.  But  though  the  actual  sale  is  void,  the  agreement  will 
take  effect  if  the  vendor,  by  some  act  done  after  his  acquisition  of 
the  goods,  clearly  shows  his  intention  of  giving  effect  to  the  origi- 
nal agreement,  or  if  the  vendee  obtains  possession  under  authority 
to  seize  them.  This  modification  of  the  rule  is  recognized  in  the 
cases  just  cited,  and  rests  originally  on  the  ai^thority  of  the  four- 
teenth rule  in  Bacon's  Maxims :  "  Licet  dispositio  de  interesse  fu- 
turo  sit  inutilis,  tamen  potest  fieri  declaratio  prsecedens,  quae 
sortiatur  effectum,  interveniente  novo  actu."  (I)  See  Brown  v. 
Bateman  (L.  R.  2  C.  P.  272),  where  the  bargain  was  in  relation 
to  such  materials  as  might  be  subsequently  brought  upon  the 
premises  under  a  building  contract. 


(it)  Gale  r.  Bumell,  7  Q.  B.  850 ;  Con- 
greve  v.  Evctts,  10  Ex.  298,  and  23  L. 
J.  Ex.  273 ;  Hope  v.  Hayley,  5  E.  &  B. 
830,  and  25  L.  J.  Q.  B.  155;  Chidell  v, 
Galsworthy,  6  C.  B.  N.  S.  471 ;  AUatt 
V.  Carr,  27  L.  J.  Ex.  385.  See,  also, 
Moakes  v.  Nicholson,  34  L.  J.  C.  P.  273 ; 
19  C.  B.  N.  S.  290.  [The  same  principle 
18  adopted  in  the  American  decisions  upon 
this  subject.  Head  v.  Goodwin,  37  Maine, 
181,  187  et  seq. ;  Jones  v.  Richardson,  10 
Met  481 ;  Barnard  v,  Eaton,  2  Cash.  294, 
303;  Winslow  v.  Merchants'  Ins.  Co.  4 
Met.  306 ;  Codman  v.  Freeman,  3  Cash. 
306,  309 ;  Rice  v.  Stone,  1  Allen,  566,  569 ; 
Moody  V.  Wright,  13  Met.  17 ;  Henshaw 
V,  Bank  of  Bellows  Falls,  10  Gray,  571, 
572;  Pierce  v.  Emeiy,  32  N.  H.  484,  505; 
Pennock  v.  Coe,  23  How.  (U.  S.)  117; 
Koyes  v,  Jenkins,  55  Geo.  586 ;  Phelps  v. 
Murray,  4  Cent  Law  Jonm.  583.  A  les- 
see put  furniture  and  fixtures  into  the  de- 
mised premises,  under  an  agreement  with 
the  lessor  that  they  should  become  the 
property  of  the  lessor  at  the  expiration 
of  the  lease.  During  the  term,  the  lessor 
gare  a  bill  of  sale  of  his  interest  in  them 
to  a  third  person.  It  was  held  that  the 
lessor's  right  in  them  passed  to  such  per- 
son by  the  bill  of  sale,  and  that  he  could 
maintain  an  action  for  their  conversion 
afler  the  expiration  of  the  lease.  Thrall 
V.  Hm,  110  Mass.  328.    This  subject  was 


rery  ably  discussed  and  the  cases  reviewed 
in  Hamilton  v.  Rogers,  8  Md.  301 ;  and  in 
Phelps  V,  Murray,  Ch.  Ct  of  Tenn.  by 
Chancellor  Cooper,  4  Cent.  Law  Jonm. 
583,  where  it  was  held  that  a  mortgage, 
made  to  secure  debts  maturing  at  a  future 
day,  which  conveys  a  stock  of  goods  in  a 
particular  store,  and  any  other  goods  which 
may  from  time  to  time,  during  the  exist- 
ence of  the  mortgage,  be  purchased  by  the 
grantors  and  put  into  that  store  to  re- 
place any  part  of  said  stock  which  may 
have  been  disposed  of,  or  to  increase  and 
enlarge  the  stock  now  on  hand,  is  per  $e 
void.  See  Holroyd  v,  Marshall,  2  De  G., 
F.  &  J.  (Am.  ed.)  596,  note  (1) ;  Wilson  v. 
Wilson,  37  Md.  1,  11;  Pettis  w.  Kellogg, 
7  Cush.  456,  461 ;  Low  v.  Pew,  108  Mass. 
847,  349;  Bellows  v.  Wells,  36  Vt  599; 
Van  Hoozer  v.  Cory,  34  Barb.  9 ;  Robin- 
son V.  Elliott,  22  Wallace,  513 ;  Collins  v. 
Meyers,  16  Ohio,  547 ;  Tennessee  National 
Bank  v.  Ebbert,  2  South.  Law  Rev.  175.] 
(/)  [If  the  vendor  of  goods  which  did 
not  belong  to  him  at  the  time  of  sale  sub- 
sequently acquires  title  to  such  goods,  it 
requires  some  new  act  on  his  part,  evincing 
the  purpose  of  carrying  this  sale  into  ef- 
fect, in  order  to  transfer  the  title  to  the 
purchaser.  Head  t;.  Goodwin,  37  Maine, 
182 ;  Jones  o.  Richardson,  10  Met  481 ; 
Calkins  v.  Lockwood,  16  Conn.  276 ; 
Mitchell  V,  Winslow,  2  Story,  636.] 
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§  81.  It  is  well  to  observe  that  in  equity  a  diflEerent  rule  pre- 
Raie  differ-  vails  on  this  Subject;  and  that  a  contract  for  the  sale  of 
equity.  chattels  to  be  afterwards  acquired,  transfers  the  bene- 
ficial interest  in  the  chattels,  as  soon  as  they  arcf  acquired,  to  the 
vendee,  (m)  The  whole  doctrine  with  its  incidents,  both  at  com- 
mon law  and  in  equity,  was  twice  argued,  and  thoroughly  dis- 
Hoiroyd  v,  <^^ssed  and  settled,  in  the  case  of  Holroyd  v.  Marshall,  (n) 
Marshall,  where  Lord  Westbury  and  Lord  Chelmsford  gave  elab- 
orate opinions,  concurred  in  by  Lord  Wensleydale,  although  his 
lordship's  first  impressions  had  been  adverse  to  their  conclusioncr. 
Beiding  t>.  '^^®  barons  of  the  exchequer  held,  however,  in  Belding  v. 
K^d-  '  Reed  (8  H.  &  C.  955  ;  34  L.  J.  Ex.  212),  that  the  doc- 
trine  of  Holroyd  v.  Marshall  only  applies  to  subsequently  acquired 
property  when  so  specifically  described  as  to  be  identified. 

§  82.  In  relation  to  executory  contracts  for  the  sale  of  goods 
not  yet  belonging  to  the  vendor,  Lord  Tenterden  held,  in  an  early 
case  (ci)  at  nisi  prius,  that  if  goods  be  sold,  to  be  delivered  at  a 
Goods  not  future  day,  and  the  seller  has  not  the  goods,  nor  any  con- 
mg  to  ve]>."  ^^^^^^  foT  them,  nor  any  reasonable  expectation  of  receiv- 
^^^'  ing  them  on  consignment,  but  intends  to  go  into  the 

market  and  buy  them,  it  is  not  a  valid  contract  but  a  mere  wager 
on  the  price  of  the  commodity.  But  this  doctrine  is  quite  ex- 
ploded, and  Bryan  v.  Lewis  was  expressly  overruled  by  the  ex- 
chequer of  pleas  in  Hibblewhite  v.  McMorrin,  (^)  and  Mortimer 
V.  McCallan,  Q[)  after  being  questioned  in  the  common  pleas  in 
Wells  V.  Porter,  (r)  The  law  in  relation  to  time  bargains  for 
the  sale  of  chattels  not  belonging  to  the  vendor,  when  merely  col- 
orable devices  for  gambling  in  the  rise  and  fall  of  prices,  is  treated, 
po9t^  book  III.  ch.  iii.  (%) 

(m)  See  Langton  v.  Horton,  1  Hare,  (p)  5  M.  &  W.  462. 

549 ;  Calkins  v,  Lockwood,  16  Conn.  276 ;  (?)  6  M.  &  W.  58. 

Mitchell  !7.  Winslow,  2  Stoiy,  636 ;  Wil-  (r)  2  Bing.  N.  C.  722,  and  3  Scott,  141. 

son  V.  Wilson,  37  Md.  1 ;  Pennock  u.  Coe,  («)  [By  statate  in  Massachasetts,  agree- 

23  How.  (U.  S.)  1 1 7.]  ments  for  the  sale  of  stock,  and  certain  cer- 

(n)  10  H.  L.  Cas.  191 ;  [S.  C.  2  De  tificates  and  evidences  of  debt,  are  made 

G.,  F.  &  J.  (Am.  ed.)  596,  note  (1).]    And  Toid,  unless  the  party  contracting  to  sell 

see  judgment  in  Reeves  r.  Whitmore,  33  is  at  the  time  the  owner  or  assignee,  or 

L.  J.  Ch.  63,  as  to  distinction  between  a  authorized  by  the  owner  or  assignee,  or 

present  transit  of  fatore  property  and  his  agent,  to  sell  or  transfer  the  samei. 

a  mere  power  to  seize  it.  Genl.  Sts.  c.  105,  §  6.    See  BarreU  v, 

(o)  Bryan  v.  Lewis,  By.  &  Moo.  386,  in  Hyde,  7  Gray,  160;   Wyman  w.  Fiske, 

1826.  3  Allen,  238;  Barrett  v.  Mead,  10  Allen, 


PART  I.]  OF  THE  TfflNQ  SOLD.  81 

§  88.  In  America  it  has  been  decided,  that  if  a  vendor  sell  a 
thing  not  belonging  to  him,  and  subsequently  acquires  a    j^  Amer- 
title  to  it  before  the  repudiation  of  the  contract  by  the    i«*»  execn- 
purchaser,  the  property  in  the  thing  sold  vests  immedi-   mentbe- 
ately  in  the  purchaser,  (t)     So  in  a  contract  of  *^  sale  or   cated,  as 
return,"  where  the  vendor  had  no  title  at  the  time  of   ^do?  ac- 
sale,  but  acquired  one  afterwards,  before  the  time  limited    <i""»*i^^« 
for  the  return ;  held,  that  the  buyer  who  had  allowed  the  time  to 
elapse  without  returning  the  thing  sold,  could  not  spt  up  the  fail- 
ure of  consideration  in  the  original  contract,  as  a  defence  in  an 
action  for  the  price,  (ti) 

§  84.  The  civilians  held  that  an  expectation  dependent  on  a 
chance  may  be  sold,  and  the  illustration  usually  given    saie  of  a 
is  that  of  the  fisherman  who  agrees  to  sell  a  cast  of  his   ^SJenTon 
nets  for  a  given  price ;  (x)  and  this  is  adopted  by  Mr.   » chance. 
Story,  (y)   The  illustration  is  perhaps  not  very  well  chosen.   The 
case  supposed  is  rather  one  of  work  and  labor  done,  than    y^ndUio 
of  sale.     The  fisherman  owns  nothing  but  the  tools  of  9>«»- 
his  trade,  t.  e.  his  net.     What  is  in  the  sea  is  as  much  the  prop- 
erty of  anybody  else  as  of  himself.     If  a  third  person  gives  him 
money  to  throw  a  cast  of  his  net  for  the  benefit  of  that  person,  the 
contract  is  in  its  nature  an  employment  of  the  fisherman  for  hire. 
If  the  contract  were,  that  the  fisherman  should  throw  his  net  for 
a  week  or  a  month,  at  a  certain  sum  per  week  or  month,  and  that 
the  catch  should  belong  to  him  who  paid  the  money,  no  one  would 
caU  this  a  contract  by  the  fisherman  for  the  sale  of  his  catch,  but 
a  contract  of  hire  of  his  labor  in  fishing  for  an  employer.     It  is  no 
more  a  contract  of  sale  when  he  is  paid  by  the  job  or  piece,  for  a 
single  cast,  then  when  he  is  paid  by  the  month  for  all  his  casts.  (2) 

337;  Brown  v.  Phelps,  103  Mass.  313.  (y)  Story  on  Sales,  §  185.    [In  Low  p. 

The  object  of  this  statute  was  to  prohibit  Pew,  108  Mass.  347,  the  question  was 

gambling    in    stocks.     Chapman   J.    in  directly   raised,  whether  a  sale   of  fish 

Brigham  v.  Mead,  10  Allen,  245,  246.]  afterwards  to  be  caught,  has  the  effect  to 

(t)  Frazier  v.  Billiard,  2  Strobh.  309 ;  pass  to  the  purchaser  the  property  in  the 

Blackmore  v.  Shelby,  8  Humph.  (Tenn.)  fish  when  caught;  and  it  was  decided  in 

439.    [But   see  Head  v,  Qoodwin,  and  the  negative.] 

Jones  V.  Richardson,  cited  ante,  §  79,  note  («)  The  vexed  subject  of  the  true  test 

(^)t  I  80,  note  (/).]  by  which  to  determine  whether  certain 

(u)  Hotchkias  v.  Oliver,  5  Denio  (N.  contracts  are  in  their  nature  contracts  of 

Y.),  314.  sale,  or  contracts  for  work  and  labor,  and 

(x)  Dig.  1.  8,  §  1,  de  Contr.  empt.  Po-  materials  furnished,  is  discussed  post,  part 

thier,  Yente,  No.  6.  II.  ch.  u 

6 


82  FORMATION  OF  THE  CONTBACT.  [BOOK  I. 

Bat  though  the  illustration  may  be  questioned,  the  rule  itself  is 
correct  in  principle,  and  might  be  exemplified  by  supposing  a  sale 
by  a  pearl  fisherman  of  any  pearls  that  might  be  found  in  oysters 
already  taken  by  him,  and  which  had  thus  become  his  property. 
Such  a  contract  would  not  be  a  bargain  and  sale  at  common  law, 
but  would  be  a  valid  executory  contract,  binding  the  purchaser  to 
pay  the  price,  even  if  no  pearls  were  found ;  for  as  was  said  by 
Lord  Chief  Baron  Richards,  in  Hitchcock  v.  Giddings,  (a)  ^^  if  a 
man  will  make  a  purchase  of  a  chance,  he  must  abide  by  the  con- 
sequences." (()  The  rules  of  law  applicable  to  the  sale  of  things 
immoral,  noxious,  or  illegal,  are  discussed,  posij  book  III.  ch.  iii. 
on  "  Illegality." 

(a)  4  Price,  135.  Campbell  C.  J.  in  Hanks  v.  Palling,  6 

(6)  See,   also,   observations    of   Lord    E.  &  B.  659 ;  25  L.  J.  Q.  B.  375. 
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§  85.  It  has  already  been  stated  that  the  price  must  consist  of 
monetfj  paid  or  promised.  The  payment  of  the  price  in  sales  for 
cash  or  on  credit  will  be  the  subject  of  future  consideration,  when 
the  performance  of  the  contract  is  discussed.  We  are  now  con- 
cerned solely  with  the  agreement  to  make  a  contract  of  sale. 
Where  the  price  has  been  expressly  agreed  on,  there  can  when  no 
arise  no  question ;  but  the  price  of  goods  sold  may  be  ^e?  fixed 
determined  by  other  means.     If  nothing  has  been  said  «a8on*bie 

J  ^       ^  o  ^  pnee  im- 

as  to  price  when  a  commodity  is  sold,  the  law  implies  an  piled, 
understanding  that  it  is  to  be  paid  for  at  what  it  is  reasonably 
worth.  In  Acebal  v.  Levy,  (a)  the  court  of  common  pleas,  while 
deciding  this  to  be  the  rule  of  law  in  cases  of  executed  contracts, 
expressly  declined  to  determine  whether  it  was  also  applicable  to 
executory  agreements.  But  in  the  subsequent  case  of  Hoad]y  v. 
McLaine,  (5)  the  same  court  decided  that  in  an  executory  con- 
tract, where  no  price  had  been  fixed,  the  vendor  could  recover  in 
an  action  against  the  buyer,  for  not  accepting  the  goods,  the  rea- 
sonable value  of  them ;  and  this  is  the  unquestionable  rule  of 
law.  (<?) 

§  86.  In  Acebal  v.  Levy,  the  court  further  declared  what  is 
that  where  the  contract  is  implied  to  be  at  a  reasonable  ^^onL 
price,  this  means,  "  Such  a  price  as  the  jury  upon  the  ^^^  P"^* 

(a)  10  Bing^.  37S.  C.  B.  N.  S.  84 ;  James  v.  Mair,  3d  Mich. 

(6)  10  Bing.  482.  223,  227.    The  law  implies  a  contract  in 

(c)  Valpjr  p.  Gibson,  4  C.  B.  837  ;  2  snch  cases  to  paj  the  market  price  at  the 

Sannd.  121  e,  n.  (2),  by  Williams  Seij.  to  time  and  place  of  delirery.    McEwen  r. 

Webber  v.  Tirill;  [Joyce  v.  Swann,  17  Morey,  60  111.  32.] 
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trial  of  the  cause  shall,  under  all  the  circumstances,  decide  to  be 
reasonable.  This  price  may  or  may  not  agree  with  the  current 
Acebal  v,  price  of  the  commodity  at  the  port  of  shipment  at  the 
^^'  precise  time  when  such  shipment  is  made.     The  current 

price  of  the  day  may  be  highly  unreasonable  from  accidental  cir- 
cumstances, ((?^}  as  on  account  of  the  commodity  having  been  pur- 
posely kept  back  by  the  vendor  himself,  or  with  reference  to  the 
price  at  other  ports  in  the  immediate  vicinity,  or  from  various 
other  causes." 

§  87.  It  is  not  uncommon  for  the  parties  to  agree  that  the  price 
Price  to  be  of  the  goods  sold  shall  be  fixed  by  valuers  appointed  by 
valuers.  them.  In  such  cases  they  are  of  course  bound  by  their 
bargain,  and  the  price  when  so  fixed  is  as  much  part  of  the 
contract  as  if  fixed  by  themselves,  (d)  But  it  is  essential  to  the 
formation  of  the  contract  that  the  price  should  be  fixed  in  ac- 
cordance with  this  agreement,  and  if  the  persons  appointed  as  val- 
uers fail,  or  refuse  to  act,  there  is  no  contract  in  the  case  of  an  ex- 
ecutory agreement,  even  though  one  of  the  parties  should  himself 
be  the  cause  of  preventing  the  valuation,  (e)  But  if  the  agree- 
ment has  been  executed  by  the  delivery  of  the  goods,  the  vendor 
would  be  entitled  to  recover  the  value  estimated  by  the  jury,  if  the 
purchaser  should  do  any  act  to  obstruct  or  render  impossible  the 
valuation,  as  in  Clarke  v.  Westroppe,  (/)  where  the  defendant 
had  agreed  to  buy  certain  goods  at  a  valuation,  and  the  valuers 

(c^)  [See  Kountz  v,  Eirkpatrick,    72  ing  afterwards  named  such  day,  was  en- 

Penn.    St.   376,   cited    pott,    §    870,  in  titled  to  payment  of  the  price  as  thus  fixed, 

note  (a).]  McConnell  v.  Hughes,  29  Wise  537.  When 

(d)  [See  Brown  v.  Bellows,  4  Pick.  189 ;  the  price  of  goods  sold  is  to  be  fixed  by  a 

Poller  p.  Bean,  34  N.  H.  301,  304;  Can-  referee,  the  contract  of  sale  is  not  perfect 

ningham  v.  Ashbrook,  20  Missou.  553;  nntil  the  price  is  so  fixed.     Hatton  v. 

McCandlish  r.  Newman,  22  Penn.  St  460;  Pearoe,  26  Ark.  382 ;  Yickers  v.  Tickers, 

Nntting  v.  Dickinson,  8  Allen,  540 ;  New-  L.  B.  4  £q.  529 ;  Scott  v.  The  Corporatioa 

Ian  V.  Dnnham,  60  III.  233.    A  sale  was  of  larerpool,  3  De  0.  &  J.  834.] 

made  of  a  qaantity  of  wheat,  at  a  price  ten  (e)  Thurnell  v.  BalbimM,  2  C.  B.  786 

cents  per  bushel  less  than  the  Milwaukee  Cooper  o.  Shnttleworth,  25  L.  J.  Ex.  114 

price  should  be  on  a  day  thereafter,  which  Yickers  r.  Yickers,  L.  B.  4  Eq.  529 . 

the  seller  should  name,  and  the  wheat  was  Milnes  v.  Gery,  14  Yes.  400 ;   Wilks  v. 

delivered  in  pursuance  of  such  contract,  Dayis,  3  Mer.  507 ;  [ Wittowsky  v.  Was- 

and  was  destroyed  by  fire  before  the  seller  son,  71  N.  Car.  451.    See  Puller  v.  Bean, 

had  named   the  day  with  reference  to  34  N.  H.  304.] 

which  the  price  should  be  determined.    It  (/)  18  C.  B.  765 ;  25  L.  J.  C.  P.  287 ; 

was  held  that  the  property  in  the  wheat  pYittkowiky  v,  Wasson,  71  N.  Car.  456.] 
was  in  the  purchaser,  and  the  seller,  hay- 
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disagreed,  and  the  defendant  thereupon  consumed  the  goods,  so 
that  a  valuation  became  impossible. 

§  88.  Where  the  parties  have  agreed  to  fix  a  price  by  the  valu- 
ation of  third  persons,  this  is  not  equivalent  to  a  submis-  Valuation 
sion  to  ^'  arbitration,"  within  the  common  law  procedure  tration. 
act  (jf)  (17  &  18  Vict.  c.  125,  s.  12),  and  it  was  therefore  held 
in  Bos  i;.  Helsham,  (A)  that  where  one  party  had  appointed  a 
valuer,  and  the  other,  after  a  notice  in  writing,  had  declined  to 
do  the  same,  as  required  by  the  contract,  the  13th  section  of  the 
act  did  not  apply,  so  as  to  authorize  the  valuer  appointed  to  act  by 
himself  as  a  sole  arbitrator.     It  has  been  held,  however,  Responai- 
that  if  the  persons  named  as  valuers  accept  the  office  or  vaiuen. 
employment  for  reward  or  compensation,  they  are  liable  in  dam- 
ages to  the  parties  to  the  contract  for  neglect  or  default  in  per- 
forming their  duties,  (i) 

§  89.  In  the  civil  law  it  was  a  settled  rule  that  there  could  be  no 
sale  without  a  price  certain.  (Jc)  *'  Pretium  autem  con-  ojyn  i^^ 
stitui  oportet,  nam  nulla  emptio  sine  pretio  esse  potest ;  "  ***  P"^' 
sed  et  certum  esse  debet,"  was  the  language  of  the  Institutes.  (7) 
And  it  was  a  subject  of  long  contest  among  the  earlier  juris- 
consults whether  the  necessity  for  a  certain  price  did  not  render 
invalid  an  agreement  that  the  price  should  be  fixed  by  a  third 
person ;  but  Justinian  put  an  end  to  the  question  by  positive  leg- 
islation :  ^*  Alioquin  si  inter  aliquos  ita  convenerit,  ut  quanti  Titius 
rem  aestimaverit  tanti  sit  empta,  inter  veteres  satis  abundeque  hoc 
dubitabatur  sive  constat  venditio,  sive  non.  Sed  nostra  decisio  ita 
hoc  constituit,  ut  quotiens  sic  composita  sit  venditio,  quanti  ille 
cestimaverit^  sub  hac  conditione  staret  contractus ;  ut  si  quidem 
ipse  qui  nommatus  est  pretiam  definierit,  omnimodo  secundum  ejus 
sBstimationem  et  pretium  persolvatur  et  res  tradatur,  et  venditio 
ad  effectum  perducatur,  emptore  quidem  ex  empto  actione,  ven- 

(g)  CoUmsv.  Collins,  26  Beav.  306;  28  24  L.  J.  C.  P.  94;  Cooper  v.  Shuttle- 

I/.  J.  Ch  184;  Vicken  v.  Yickers,  L.  R.  worth,  25  L.  J.  Ex.  114. 

4  £q.  529.  {k)  ["  The  language  of  the  civil  law 

(A)  L.  B.  2  £x.  72  ;  36  L.  J.  Ex.  upon  this  subject  is  the  language  of  corn- 
But  see  Be  Hopper  L.  B.  2  Q.  B.  367 ;  mon  sense."  Story  J.  in  Flagg  v.  Mann, 
Be  Anglo-Italian  Bank,  L.  B.  2  Q.  B.  2  Sumner,  538.  "  But  if  the  price  can  be 
452.  made  certain,  it  is  sufficient.*'    Bell  J.  in 

(i)  Jenkins  v.  Beetham,  15  C.  B.  189 ;  Fuller  v.  Bean,  34  N.  H.  304.] 

(/)  lib.  Ui.  $it  zziii.  s.  1. 
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ditore  ex  vendito  agente.  Sin  autem  ille  qui  nominatus  est,  yel 
noluerit  yel  non  potuerit  pretiam  definire,  tunc  pro  nihilo  esse 
yenditionem  quasi  nullo  pretio  statuto.  Quod  jus,  cum  in  yendi- 
tionibus  nobis  placuit,  non  est  absurdum  et  in  locationibus  et  con- 
ductionibus  trabere."  (l)  These  rules  haye  been  adopted  into  the 
Code  Napoleon.  Art.  1691 :  "  Le  prix  de  la  yente  doit  etre 
d^termin^  et  d^sign^  par  les  parties.*'  1592.  ^^  H  pent  cependant 
Stre  laiss^  ^  Parbitrage  d'un  tiers  ;  si  le  tiers  ne  yeut  ou  ne  pent 
faire  Testimation,  il  n'y  a  point  de  yente." 
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Sales  at  auction      .... 


Seetfon 
94 

108 
109 
110 


§  90.  The  common  law  which  recognized  the  validity  of  verbal 
contracts  of  sale  of  chattels,  for  any  amount,  and  how-  History  of 
ever  proven,  was  greatly  modified  by  the  statute  of  29  ^®****^^* 
Charles  2,  c.  8.  This  celebrated  enactment,  familiarly  known  as 
the  ^^  Statute  of  Frauds,''  is  now  in  force  not  only  in  England  and 
most  of  our  colonies,  but  exists,  with  some  slight  variations,  in  al- 
most every  state  of  the  American  Union.  Its  history  was  but  im- 
perfectly known  till  the  year  1823,  when  Lord  Eldon  gave  to  Mr. 
Swanston,  the  reporter  of  his  decisions,  the  MSS.  of  Lord  Notting- 
ham, (a)  among  which  was  his  lordship's  report  of  the  case  of  Ash 
V.  Abdy,  (()  in  which  he  said,  on  the  18th  June,  1678,  less  than 
two  years  after  the  passage  of  the  law,  that  he  overruled  a  demur- 
rer to  a  bill  which  ^^  was  to  execute  a  parol  agreement,  befote  the 


(a)  See  note  to  Crowley's  case,  2  Swans. 
S3. 

{b)  3  Swans.  664,  Appendix.  In  North's 
Lilb  of  Lord  Keeper  Guilford,  vol.  i.  p. 
108,  he  states  of  his  lordship :  "  He  had 
a  great  hand  in  the  statute  of  frands  and 
perjuries,  of  which  the  Lord  Nottingham 
said  that  every  line  was  worth  a  snbsidy. 
Bnt  at  that  time  the  Lord  Chief  Justice 


Hale  had  the  preeminence,  and  was  chief 
in  the  fixing  of  that  law,  although  the 
urging  part  lay  upon  hira,  and  I  have 
reason  to  think  it  had  the  first  spring 
Arom  his  lordship's  notice."  Lord  Mans- 
field doubted  the  statement  as  to  Sir  Mat- 
thew Hale,  who  died  before  the  bill  was 
introduced.    1  Burr.  418. 
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late  act,  for  preyention  of  frauds  and  perjuries,  but  the  bill  itself 
was  exhibited  since  the  act."  The  ground  of  the  decision  was, 
that  the  statute  was  intended  to.be  prospective  solely,  and  not  ret- 
rospective, ^'  and  I  said,  that  I  had  some  reason  to  know  the  mean- 
ing of  this  law,  for  it  had  its  first  rise  from  me,  who  brought  in 
the  bill  into  the  Lords'  House,  though  it  afterwards  received  some 
additions  and  improvements  from  the  judges  and  the  civil- 
ians." (c) 

§  91.  The  section  of  the  statute  which  is  specially  applicable  to 
The  17th  the  Subject  of  this  treatise  is  the  17th.  In  the  examinap- 
^^^^^'  tion  of  its  provisions,  and  of  the  rules  for  its  construc- 
tion and  application,  the  arrangement  of  Mr.  Justice  Blackburn 
will  be  followed,  as  not  susceptible  of  improvement.  The  language 
of  this  17th  section  is  as  follows  :  ^^  And  be  it  enacted,  that  from 
and  after  the  said  four-and-twentieth  day  of  June  (A.  D.  1677),  no 
contract  for  the  sale  of  any  goods,  wares,  or  merchandises,  for  the 
price  (d)  of  ten  pound  sterling,  or  upwards,  (e)  shall  be  allowed 
to  be  good,  except  the  buyer  shall  accept  part  of  the  goods  so  sold, 
and  actually  receive  the  same,  or  give  something  in  earnest  to  bind 
the  bargain,  or  in  part  payment,  or  that  some  note  or  memoran- 
dum in  writing  of  the  said  bargain  be  made,  and  signed  by  the 
parties  to  be  charged  by  such  contract,  or  their  agents  thereunto 
lawfully  authorized."  (/) 

(c)  As  to  the  traditions  of  the  aid  and  celebrated  enactment,  as  declared  in  the 
cooperation  of  Lord  Hale  and  Sir  Leoline  preamble,  and  gathered  from  its  prori- 
Jenkins,  see  Wain  v,  Warlten,  3  East,  17 ;  sions,  is  to  prevent  frand  and  falsehood,  by 
Windham  v,  Chetwynd,  1  Bnrr.  419;  reqairing  a  party,  who  seeks  to  enforce  an 
Wjnn's  Life  of  Sir  Leoline  Jenkins,  toI.  L  oral  contract  in  conrt,  to  produce,  as  addi- 
p.  3.  tional  evidence,  some  written  memorandum 

(d)  This  word  changed  to  "  valne,"  signed  by  the  party  sought  to  be  charged, 
pott^  §  93.  or  proof  of  some  act  confirmatoiy  of  the 

(e)  [The  statutes  of  fhiuds  of  the  differ-  contract  relied  upon.  It  does  not  prohibit 
ent  American  states  dififer  from  each  other  such  contract  It  does  not  declare  it  shall 
and  from  the  English  statute  in  regard  to  be  void  or  illegal,  unless  certain  formalities 
the  amount  necessary  to  bring  a  contract  are  observed.  If  executed,  the  effect  of 
within  them.  In  New  EUunpshire,  it  is  its  performance  on  the  rights  of  the  par- 
fixed  at  $33.33 ;  in  Maine  at  $30 ;  in  Yer-  tics  is  not  changed,  and  the  consideration 
mont  at  $40 ;  in  Indiana,  $50 ;  in  New  may  be  recovered.  Stone  v.  Dennison,  13 
York,  $50 ;  in  Massachusetts,  $50  ;  in  Pick.  1 ;  Basford  v,  Pearson,  9  Allen,  387 ; 
Rhode  Island,  this  provision  has  never  Nutting  v,  Dickinson,  8  Allen,  540.  The 
been  adopted.]  memorandum  required  is  the  memorandum 

(f)  [In  Townsend  v.  Hargraves,  118  of  only  one  of  the  parties ;  the  alternative 
Mass.  334,  Colt  J.,  referring  to  the  stat-  acta  of  the  seventeenth  section  proceed 
ute  of  frauds,  said :  "  The  purpose  of  this    from  one  only ;  they  presuppose  a  contract. 
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§  92.  The  first  question  that  obviously  presents  itself  under  this 
enactment  is,  what  contracts  are  embraced  under  the  wbat  con- 
words  "  contracts  for  the  sale  of  any  goods,  &c."  A  {J^^ced  S 
contract  may  be  perfectly  binding  between  the  parties,  '^^• 
so  as  to  give  either  of  them  a  remedy  against  the  person  and  gen- 
eral estate  of  the  other  in  case  of  default,  but  having  no  effect  to 
transfer  the  property  or  right  of  possession  in  the  goods  them- 
selves, and  therefore  giving  to  the  proposed  purchaser  none  of  the 
rights,  and  subjecting  him  to  none  of  the  liabilities  of  an  owner ; 
and  this  is  an  "  executory  agreement."  Or  it  may  be  a  perfect 
sale,  as  already  defined,  conveying  the  absolute  general  property 
in  the  thing  sold  to  the  purchaser,  entitling  him  to  the  goods 

vnd  are  in  affirmance  or  partial  execution  15  Pick.  159.]  In  carrying  oat  its  par- 
ol it ;  they  are  not  essential  to  its  exist-  pose,  the  statute  only  aifects  the  modes  of 
ence ;  need  not  be  contemporaneons,  and  proof  as  to  all  contracts  within  it  If  a 
are  not  prescribed  elements  in  its  forma-  memorandum  or  proof  of  any  of  the  al- 
tion.  It  is  declared  in  the  fourth  section,  temative  requirements  peculiar  to  the  sev- 
that  no  action  shall  be  brought  upon  the  en  teen  th  section  be  furnished ;  if  accept- 
promises  therein  named,  unless  some  mem-  anoe  and  actual  receipt  of  part  be  shown ; 
orandum  of  the  agreement  shall  be  in  then  the  oral  contract,  as  proved  by  the 
writing;  and  in  the  seventeenth,  that  no  other  evidence,  is  established  with  all  the 
contract  for  the  sale  of  goods  'shall  be  al-  consequences  which  the  common  law  at- 
lowed  to  be  good,'  or,  as  in  our  state  [Mas-  taches  to  it  If  it  be  a  completed  con- 
lachusetts],  '  shall  be  good  and  valid,'  tract  according  to  common  law  rules,  then, 
onless  the  buyer  accepts  and  receives  part  as  between  the  parties  at  least,  the  prop- 
er gives  earnest,  or  there  is  some  memo-  erty  vests  in  the  purchaser,  and  a  right  to 
randum  signed  by  the  parties  to  be  chai^d,  the  price  in  the  seller,  as  soon  as  it  is  made, 
or,  ss  in  our  statute,  by  the  party  to  be  subject  only  to  the  seller's  lien  and  rights 
charged.  It  is  true  there  is  difference  in  of  stoppage  in  transitu,"  And  upon  these 
phraseology  in  these  sections ;  but  in  view  considerations,  it  was  held  in  the  above 
of  the  policy  of  the  enactment,  and  the  case  of  Townsend  v.  Hargraves,  that  the 
necessity  of  giving  consistency  to  all  its  statute  of  frauds  aff'ects  the  remedy  only 
parts,  this  difference  cannot  be  held  to  and  not  the  validity  of  the  contract,  and  if 
change  the  force  and  effect  of  the  two  sec-  there  is  a  completed  oral  contract  of  sale 
tions.  '  Allowed  to  be  good,*  means  good  of  goods,  the  acceptance  and  receipt  of 
for  the  purpose  of  a  recovery  under  it ;  part  of  the  goods  by  the  purchaser  takes 
and  the  clause  in  the  last  part  of  the  latter  the  case  out  of  the  statute,  although  such 
section,  which  requires  the  memorandum  acceptance  and  receipt  take  place  after  the 
to  be  signed  by  the  party  or  parties  to  be  rest  of  the  goods  are  destroyed  by  fire 
charged,  implies  that  the  validity  intended  while  in  the  hands  of  the  seller  or  his 
is  that  which  will  support  an  action  on  the  agent  See  Leather  Cloth  Co.  v.  Hieroni- 
contract  We  find  no  case  in  which  it  is  mus,  L.  R.  10  Q.  B.  140 ;  post,  §  208,  note 
distinctly  and  authoritatively  held  other-  {g).  The  defence  of  the  statute  of  frauds 
wise.  See  Leroux  v.  Brown,  12  C.  B.  810 ;  can  be  made  only  by  the  parties  to  the  con- 
Carrington  v.  Roots,  2  M.  &  W.  248  ;  tract,  or  their  privies.  Chicago  Dock  Co. 
Reade  v.  Lamb,  6  Ex.  130 ;  Browne  St.  r.  Kinzie,  49  HI.  289.] 
Frauds,  §§115, 136 ;  [Loomis  v.  Newhall, 


90  FORMATION  OF  THE  CONTRACT.  [BOOK  I. 

themselves,  independently  of  any  personal  remedy  against  the 
vendor  for  breach  of  contract,  and  rendering  him  liable  to  the  risk 
of  loss  in  case  of  their  destruction  ;  and  this  is  a  *^  bargain  and 
sale  of  goods." 

§  93.  The  distinction  between  these  two  agreements  will  be 
Loni  Ten-  more  fuUy  considered  hereafter ;  but  for  the  present  it 
act  suffices  to  remark,   that  until  the  year  1828  the  de- 

cisions were  somewhat  contradictory,  and  perhaps  irreconcilable, 
on  the  question  whether  the  words  "  contracts  for  the  sale  of  any 
goods,  &c."  in  this  section,  were  applicable  to  agreements  for 
future  delivery,  that  is  to  say,  to  executory  agreements,  or  only  to 
such  as  were  equivalent  to  the  common  law  contract,  known  as  a 
bargain  and  •  sale,  (jg)  The  decisions  excluding  such  contracts 
from  the  operation  of  the  statute  were  principally.  Towers  ».  Os- 
borne, (K)  in  1724,  Clayton  v.  Andrews,  (i)  in  1767,  and  Groves 
V.  Buck,  (A)  in  1814.  Those  which  upheld  the  contrary  rule, 
were  Rondeau  v,  Wyatt,  (l)  in  1792,  Couper  v,  Elston,  (m)  in 
1796,  and  Garbutt  v.  Watson,  (n)  in  1822.  The  question  is  no 
longer  open,  for  the  legislature  intervened,  and  in  9  Geo.  4,  c  14, 
8.  7,  known  as  "  Lord  Tenterden's  act,"  recited,  that  "  it  has  been 
held  that  the  said  recited  enactments  "  (i.  e.  the  17th  sect,  of  the 
statute  of  frauds)  ^^  do  not  extend  to  certain  executory  contracts 
for  the  sale  of  goods,  which  nevertheless  are  within  the  mischief 
thereby  intended  to  be  remedied,"  and  then  proceeded  to  enact 
that  the  provisions  of  the  17th  section  *^  shall  extend  to  all  con- 
tracts for  the  sale  of  goods  of  the  value  of  ten  pounds  sterling,  and 
upwards,  notwithstanding  the  goods  may  be  intended  to  be  deliv- 
ered at  some  future  time,  or  may  not  at  the  time  of  such  contract 
be  actually  made,  procured,  or  provided,  or  fit  or  ready  for  deliv- 
'  ery,  or  some  act  may  be  requisite  for  the  making  or  completing 
thereof,  or  rendering  the  same  fit  for  delivery."     It  is  settled  in 

(g)  [In  Hight  V.  Biplej,  19  Maine,  137,  Fitch,  8  Cowen,  215;  2  Kent,  611,  note 

139,  Shepley  J.    said:  "It  may  be  con-  (<f) ;  Bennett  v.  Hall,  10  John.  364 ;  Cason 

sidered  aa  now  settled,  that  the  statate  of  v.  Cheely,  6  Geo.  554 ;  Downs  r.  Boss,  23 

frauds  embraces  execntory  as  well  as  exe-  Wend.  270.] 
cated  contracts  for  the  sale  of  gooda."        (A)  1  Strange,  506. 
Kent  J.  in  Edwards  v.  Grand  Trunk  Bail-        (t)  4  Burr.  2101. 
waj  Co.  48  Maine,  379;  Shaw  C.  J.  in        {k)  3  M.  &  S.  178. 
Mixer  v,  Howarth,  21  Pick.  207 ;  Pitkin        (/)    2  H.  Bl.  63. 
V.  Noyes,  48  N.  H.  297,  per  Bellows  J. ;        (m)  7  T.  B.  14. 
GUman  r.  Hill,  36  N.  H.  318;  Sewall  v.        (n)  5  B.  &  Aid.  613. 
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Scott  V.  Eastern  Counties  Railway  Company,  (o)  and  in  Harman 
V.  Reeves,  (  p)  that  this  enactment  must  be  construed  as  "Value" 

and 

incorporated  with  the  statute  of  frauds,  and  that  its  ef-   "  pric«." 
feet  is  to  substitute  the  word  "  value''  for  "  price  "in  the  17th  sec- 
tion. 

§  94.  There  have  been  numerous  decisions,  and  much  diversity 
and  even  conflict  of  opinion,  in  relation  to  the  proper   Distinction 
principle  by  which  to  test  whether  cei*tain  contracts  are   ^*Y*^, 
^^  contracts  for  the  sale,  &c."  under  the  17th  section,  or   and 
contracts  for  work  and  labor  done  and  materials  fur-  labor  done, 
nished.     A  review  of  the  cases  will  exhibit  the  different   ^ai8™ur^" 
lights  in  which  the  subject  has  presented  itself  to  the   "^^^^^d-" 
minds  of  eminent  judges.     Towers  v.  Osborne  (j)  was  on  an 
agreement  to  make  and  furnish  a  chariot.     Held  not  Towers ». 
within  the  statute.     But  the  ground  of  decision  in  this  Osbome. 
case  was,  that  the  17th  section  did  not  apply  to  executory  agree- 
ments, and  on  this  point  the  case  is  met  by  Lord  Tenterden's  act. 
In  Clayton  v,  Andrews,  (r)  a  contractf  or  the  future  de-  aayton  v. 
livery  of  wheat  not  yet  threshed  was  held  not  within   ^™^' 
the  statute,  under  the  authority  of  the  preceding  case. 

§  95.  In  Groves  v.  Buck,  («)  the  agreement  was  for  the  purchase 
by  defendant  of  a  quantity  of  oak  pins,  not  then  in  ex-  Groves-v. 
istence^  but  that  were  to  be  cut  by  plaintiff  out  of  slabs  ^^^^ 
owned  by  him,  and  to  be  delivered  at  a  future  time.  This  agree- 
ment was  held  not  to  be  embraced  in  the  17th  section  of  the  stat- 
ute of  frauds.  Lord  EUenborough  put  his  opinion  on  the  ground 
that  "  subject-matter  of  this  contract  did  not  exist  in  rerum  na- 
turd :  it  was  incapable  of  delivery  and  of  part  acceptance,  and 
where  that  is  the  case,  the  contract  has  been  considered  not  within 
the  statute."  (^)     This  ground  is  again  met  by  the  9  Geo.  4,  c. 

(o)  12  M.  &  W.  33.  Cason  v,  Cbeely,  6  Geo.  554 ;  SewaU  v. 

Ip)  18  C.  B.  587,  and  25  L.  J.  C.  P*  Fitch,  8  Cowen,  215;  Downs  v.  Boss,  23 

257.  Wend.  270;    Coartright  v,  Stewart,  19 

(g)  1  Strange,  506.  Barb.  455  ;  Jackson  v.  Covert,  5  Wend. 

(r)  4  Burr.  2101.     [The  court  of  ap.  189  ;  Gorham  v,  Fisher,  SO  Yt.  428.] 

peals   in   Maryland,   in    Eichelberger  v.  (s)  8  M.  &  S.  178.      [See  Gilman  v, 

M'Caaley,  5   Harr.  &  J.  213,  followed.  Hill,  36  N.  H.  317,  318;   Cummings  v. 

with  some  reluctance,  the  case  of  Clayton  Dennett,  26  Maine,  397  ;  Abbott  v.  Gil- 

9.  Andrews,  and  declared  that  it  was  only  chiist,  38  Maine,  260.] 

to  be  extended  to  cases  where  the  work  {t)  [It  is  yery  clearly  settled  by  the  more 

and  labor  to  be  done  may  be  considered  as  recent  English  and  American  cases,  that 

essential  parts  of  such  contracts.     See  it  is  not  essential  that  the  goods  be  capable 
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14,  s.  7,  but  Dampier  J.  in  declining  to  apply  the  case  of  Ron- 
deau V,  Wyatt  (presently  noticed),  said  that  this  last-mentioned 
case  was  distinguishable,  because  in  the  other  cases  cited  *^  some 
work  was  to  be  performed." 

§  96.  In  Rondeau  v.  Wyatt,  (u)  where  an  executory  contract 
Rondeau  9.  was  held  to  be  within  the  statute,  Lord  Loughborough 
"^y***-  said  that  "  the  case  of  Towers  v.  Sir  John  Osborne  was 
plainly  out  of  the  statute,  not  because  it  was  an  executory  contract, 
as  has  been  said,  but  because  it  was /or  work  and  labor  to  be  done^ 
and  materials  and  other  necessary  things  to  be  founds  which  is  dif- 
ferent from  a  mere  contract  of  sale,  to  which  alone  the  statute  is 
applicable."  (2;)  His  lordship  also  disposed  of  the  case  of  Clayton 
V.  Andrews  (y)  (subsequently  oven'uled  in  Garbutt  v.  Wat- 
son), (z)  by  saying,  that  in  that  case  also  "  there  was  some  work 
to  be  performed,  for  it  was  necessary  that  the  corn  should  be 
threshed  before  the  delivery." 

§  97.  In  Garbutt  v.  Watson,  (z)  where  a  sale  of  flour,  to  be 
Garbutt  9.  manufactured  out  of  wheat  yet  unground,  was  held  to 
^*'"^°-  be  within  the  statute,  Abbott  C.  J.  said,  that  in  Towers 
V.  Osborne,  ^'  the  chariot  which  was  ordered  to  be  made,  would 
never  ^  but  for  that  order  ^  have  had  any  eodstence.^*  This  expres- 
sion, as  weU  as  the  similar  one  by  Lord  EUenborough  in  Groves 
V.  Buck  Qantey  §  95),  would  imply  that  the  distinction  between  a 
"  contract  for  sale  "  and  one  for  "  work,  labor,  and  materials,"  is 
tested  by  the  inquiry,  whether  the  thing  transferred  is  one  not  in 
existence,  and  which  would  never  have  existed  but  for  the  order 
of  the  party  desiring  to  acquire  it,  or  a  thing  which  would  have 
existed,  and  been  the  subject  of  sale  to  some  other  person,  even  if 
the  order  had  never  been  given.  Bayley  J.  however,  put  his 
opinion  on  the  ground  that  *^  this  was  substantially  a  contract  for 
the  sale  of  flour,  and  it  seems  to  me  immaterial  whether  the  flour 
was  at  the  time  ground  or  not.  The  question  is,  whether  this  was 
a  contract  for  goods,  or  for  work  and  labor  and  materials  found. 

of  delxveiy  at  the  time  of  making  the  con-  case  of  Towers  v.  Osborne  is  esteemed  to 

tract,  to  bring  it  within   the  statute  of  have  been  correct,  while  the  reasons  for  it 

frauds.    Pitkin  v,  Noyes,  48  N.  H.  298;  are  rejected  as  erroneous.     The  chtuiot 

Frescott  v.  Locke,  51  N.  H.  97  ;  Finney  v.  bespoken  does  not  appear  to  have  existed 

Apgar,  31  N.  J.  (2  Yroom)  266.]  at  the  time,  but  to  have  been  manufactured 

(tt)  2  H.  Bl.  63.  to  order.] 

{x)  [In  Eight  r.  Ripley,  19  Maine,  189,  (y)  4  Burr.  2101. 

Shepley  J.  said:   "The  decision  in  the  {z)  5  B.  &  A.  613. 
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I  think  it  was  the  former,  and  if  so,  it  falls  within  the  statute  of 
frauds."  (a)  Holroyd  J.  concurred,  "  that  this  was  a  contract  for 
the  sale  of  goods,"  but  neither  of  the  judges  gave  a  reason  for  this 
opinion  (undoubtedly  correct},  and  thus  no  aid  is  afforded  by  their 
language  in  furnishing  a  test  for  distinguishing  the  two  contracts 
from  each  other. 

§  98.  In  Smith  v,  Surman  (()  an  action  was  brought  to  recover 
the  value  of  certain  timber,  under  a  verbal  contract,  by  smith  v. 
which  plaintiff  agreed  to  sell  to  defendant  at  so  much  Wurman. 
per  foot  die  timber  contained  in  certain  trees  then  growing  on 
plaintiff's  land.  Bayley  J.  was  of  opinion,  that  ^^  this  was  a  con* 
tract  for  the  future  sale  of  the  timber  when  it  should  be  in  a  state 
fit  for  delivery.  The  vendor,  so  long  as  he  was  felling  it  and  pre- 
paring it  for  delivery,  was  doing  work  for  himself^  and  not  for  the 
defendant^ 

§  99.  In  Atkinson  v.  Bell  (c)  the  whole  subject  was  much  dis- 
cussed. The  action  was  in  assumpsit  for  goods  sold  and  Atkinson 
delivered,  goods  bargained  and  sold,  work  and  labor  ^'  ®®*^' 
done,  and  materials  found  and  provided.  The  facts  were,  that  one 
Kay  had  patented  a  certain  machine,  and  the  defendants,  thread 
manufacturers,  desiring  to  try  it,  wrote  him  an  order  to  procure  to 
be  made' for  them  as  soon  as  possible  some  spinning-frames,  in  the 
manner  he  most  approved  of.  Kay  employed  Sleddon  to  make 
them  for  the  defendants,  informing  Sleddon  of  the  order  received 
by  him,  and  he  superintended  the  work.  After  the  frames  were 
made  they  lay  for  a  month  on  Sleddon's  premises,  while  he  was 
doing  some  other  work  for  the  defendants  under  Kay's  superin- 
tendence. Kay  then  ordered  Sleddon  to  make  some  changes  in 
the  frames,  and  after  this  was  done,  the  frames  were  put  into  boxes 
by  Kay's  directions,  and  remained  in  the  boxes  for  some  time  on 
Sleddon's  premises.  On  the  23d  June,  Sleddon  wrote  to  the 
defendants  that  the  machines  had  been  ready  for  three  weeks,  and 
asked  how  they  were  to  be  sent.  On  the  8th  August,  Sleddon 
became  bankrupt,  and  his  a86ignees  required  the  defendants  to  take 
the  machines  ;  but  they  refused,  whereupon  action  brought.  The 
judges  were  all  of  opinion  that  the  property  in  the  goods  had  not 

(a)  [See  Edwards  t^.  Grand  Trunk  RaO-    Nojes,  48  N.  H.  298;  Prescott  v.  Locke, 
way  Co.  54  Maine,  105, 110.]  51  N.  H.  97.] 

(6)  9  B.  &  C.  568.      [See  Pitkin  v.        (c)  10  B.  &  C.  277. 
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vested  in  the  defendants,  (i)  and  that  a  count  for  goods  bargained 
and  sold  could  not^be  maintained;  but  Bayley  and  Holroyd  J  J. 
expressed  the  opinion  that  a  count  for  not  accepting  would  hare 
supported  the  verdict  in  the  plaintiff's  favor.  On  the  count  for 
work  and  labor  and  materials,  the  judges  were  also  unanimous 
that  these  had  been  furnished  by  Sleddon  for  his  own  benefit,  and 
not  for  the  defendant's,  that  is  to  say,  that  the  contract  was  an 
executory  agreement  for  sale,  and  not  one  for  work,  &c.  Bayley 
J.  said,  ^'  If  you  employ  a  man  to  build  a  house  on  your  land,  or 
to  make  a  chattel  with  your  materials,  the  party  who  does  the 
work  has  no  power  to  appropriate  the  produce  of  his  labor  and 
your  materials  to  any  other  person.  Having  bestowed  his  labor 
at  your  request,  on  your  materials,  he  may  maintain  an  action 
against  you  for  work  and  labor  done.  But  if  you  employ  another 
to  work  up  his  own  materials  in  making  a  chattel,  then  he  may 
appropriate  the  produce  of  that  labor  and  materials  to  any  other 
person.  No  right  to  maintain  any  action  vests  in  him  during  the 
progress  of  the  work,  but  when  the  chattel  has  assumed  the  char- 
acter bargained  for,  and  the  employer  has  accepted  it^  the  party 
employed  may  maintain  an  action  for  goods  sold  and  delivered ; 
or  if  the  employer  refuses  to  accept,  a  special  action  on  the  case 
for  such  refusal;  but  he  cannot  maintain  an  action  for  work 
and  labor,  because  his  labor  was  bestowed  on  his  own  materials^ 
and  for  himself,  and  not  for  the  person  who  employed  him.*'  The 
concluding  pajssage  of  this  opinion  is  no  doubt  too  broadly  ex- 
pressed, for  although  true  generally,  it  is  not  universally  the  case 
that  an  action  for  work  and  labor  will  not  lie  when  performed  on 
materials  that  are  the  property  of  the  workman.  This  inaccurate 
dictum  had  the  effect  for  a  time  of  weakening  the  authority  of 
Atkinson  t;.  Bell,  (e)  subjecting  it  to  the  criticism  of  Maule  and 
Erie  JJ.  in  Grafton  v.  Armitage,  (/)  and  of  Pollock  C.  B.  in 
Clay  V,  Yates,  (jg)  but  it  was  fully  recognized  in  the  subsequent 
case  of  Lee  v.  Griffin.  (K) 

§  100.  Grafton  v.  Armitage  (/)  was  a  somewhat  singular  case. 
Grafton  V,  "^^  plaintiff  was  a  working  engineer.  The  defendant 
Armitage.    ^as  the  invcntor  of  a  life-buoy,  in  the  construction  of 

(d)  On  this  subject  see  pott^  book  II. ;    cided  in  Bell  p.  Atkinson,  poA,  book  II. 
[Halterline  r.  Rice,  62  Barb.  593,  598 ;    ch.  v.] 

Mixer'r.  Howarth,  21  Pick.  205,  207.]  (/)  2  C.  B.  836;  15  L.  J.  C.  P.  20. 

(e)  See  remarks  on  another  point  de-        ( g)  25  L.  J.  Ex.  237 ;  1  H.  &  N.  73. 

.  (h)  30  L.  J.  Q.  B.  252 ;  1  B.  &  S.  272. 
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which  curved  metal  tubes  were  used.  The  defendant  employed 
plaintiff  to  devise  some  plan  for  a  machine  for  curving  the  tubes. 
The  plaintiff  made  drawings  and  experiments,  and  ultimately  pro- 
duced a  drum  or  mandrel,  which  effected  the  object  required. 
His  action  was  debt  for  work,  labor,  and  materials,  and  for  money 
due  on  accounts  stated.  The  particulars  were  ^^  for  scheming  and 
experimenting  for,  and  making  a  plan-drawing  of,  a  machine,  &c. 
engaged  three  days,  at  one  guinea  per  day,  8Z.  38. ;  for  workman's 
time  in  making,  &c.  and  experimenting  therewith,  11.  58. ;  for 
use  of  lathe  for  one  week,  128. ;  for  wood  and  iron  to  make  the 
drum,  and  for  brass  tubing  for  the  experiments,  58."  Defendant 
insisted,  on  the  authority  of  Atkinson  v.  Bell,  that  the  action 
should  have  been  case  for  not  accepting  the  goods,  not  debt  for 
work  and  labor,  &c.  citing  the  dictum  at  the  close  of  Bayley  J.'s 
opinion.  But  Maule  J.  said :  '*  In  order  to  sustain  a  count  for 
work  and  labor,  it  is  not  necessary  that  the  work  and  labor  should 
be  performed  upon  materials  that  are  the  property  of  the  plain- 
tiff (sic  plainly  meaning  defendant^^  or  that  are  to  be  handed 
over  to  him."  Erie  J.  said :  ^^  Suppose  an  attorney  were  em- 
ployed to  prepare  a  partnership  or  other  deed,  the  draft  would  be 
upon  his  own  paper,  and  made  with  his  own  pen  and  ink :  might 
he  not  maintain  an  action  for  work  and  labor  in  preparing  it  ?  " 
In  delivering  the  decision,  Tindall  C.  J.  pointed  out  as  the  dis- 
tinction, that  in  Atkinson  v.  Bell  the  substance  of  the  contract 
was  that  the  machines  to  be  manufactured  were  to  be  sold  to  the 
defendant,  but  that  in  the  ca^  before  the  court  the  substance  of 
the  contract  was  not  that  plaintiff  should  manufacture  the  article 
for  sale  to  the  defendant,  but  that  he  should  employ  his  skill, 
labor,  and  materials  in  devising  for  the  use  of  defendant  a  mode  of 
attaining  a  given  object.  Coltman  J.  concurred,  and  said  that 
the  opinion  of  Bayley  J.  was  on  ^*  precisely  the  same  ground  as 
the  lord  chief  justice  puts  this  case.  The  claim  of  a  tailor  or  a 
shoemaker  is  for  the  price  of  goods  when  delivered,  and  not  for 
the  work  or  labor  bestowed  by  him  in  the  fabrication  of  them." 

§  101.  In  Clay  v.  Yates,  (f)  the  subject  was  treated  by  Pollock 
C.  B.  in  1866,  as  a  matter  entirely  res  nova.    The  con-  q^^^  ^ 
tract  was  that  the  pUuintiff,  a  printer,  should  print  for  ^atea. 
the  defendant  a  second  edition  of  a  work  previously  published  by 
the  defendant,  the  plaintiff  to  find  the  materials,  including  the 

(i)  25  L.  J.  EX..237 ;  1  H.  &  K.  73. 
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paper.  Held,  that  this  was  not  a  contract  for  the  sale  of  a  thing 
to  be  delivered  at  a  future  time,  nor  a  contract  for  making  a  thing 
to  be  sold  when  completed,  but  a  contract  to  do  work  and  labor, 
furnishing  the  materials ;  and  that  the  case  was  not  governed  by 
Lord  Tenterden's  act.  Pollock  C.  B.  said :  "  As  to  the  first 
point,  whether  this  is  an  action  for  goods  sold  and  delivered,  and 
requiring  a  memorandum  in  writing,  within  the  17th  section  of 
the  statute  of  frauds,  I  am  of  opinion  that  this  is  properly  an  ac- 
tion for  work  and  labor,  and  materials  found.  I  believe  it  is  laid 
down  in  the  commencement  of  Chitty  on  Pleading,  that  that  is 
the  count  that  may  be  resorted  to  by  farriers,  by  medical  men,  by 
apothecaries,  and  I  think  he  mentions  surveyors  distinctly,  and 
that  is  the  form  in  which  they  are  in  the  habit  of  suing.  The 
point  made  in  the  case  cited,  in  which  Bayley  J.  gave  an  opinion 
(Atkinson  v.  Bell),  I  think  may  be  answered  by  the  opinion  of 
Maule  J.  in  the  court  of  common  pleas  (Grafton  t;.  Armitage) ; 
and  then  we  have  to  decide  the  matter  as  if  it  were  now  without 
any  authority  at  all.  It  may  be  that  in  all  these  cases,  part  of 
the  materials  is  found  by  the  party  for  whom  the  work  is  done, 
and  the  other  part  found  by  the  person  who  is  to  do  the  work. 
There  may  be  the  case  where  the  paper  is  to  be  found  by  one,  and 
the  printing  by  the  other,  and  so  on ;  the  ink,  no  doubt,  is  always 
found  by  the  printer.  But  it  seems  to  me  the  true  rule  is  this^ 
whether  the  work  and  labor  is  of  the  essence  of  the  contract,  or 
whether  it  is  the  materials  that  are  found.  My  impression  is, 
that  in  a  case  of  work  of  art,  whether  it  be  silver  or  gold,  or  mar- 
ble, or  common  plaster,  that  is  a  case  of  the  application  of  labor  of 
the  highest  description,  and  the  material  is  of  no  sort  of  impor- 
tance as  compared  with  the  labor,  and  therefore  that  all  this  would 
be  recoverable  as  work  and  labor,  and  materials  found.  I  do  not 
mean  to  say  the  price  might  not  be  recovered  as  goods  sold  and 
delivered  if  the  work  were  completed  and  sent  home.  No  doubt 
it  is  a  chattel  that  was  bargained  for  and  delivered,  and  it  might 
be  recovered  as  goods  sold  and  delivered ;  but  still  it  would  not 
prevent  the  price  being  recovered  as  work  and  labor,  and  materi- 
als found.  It  appears  to  me,  therefore,  that  this  was  properly 
sued  for  as  work  and  labor,  and  materials  found,  and  that  the 
statute  of  frauds  does  not  apply  ;  and  I  am  rather  inclined  to 
think  that  it  is  only  where  the  bargain  is  merely  for  goods  there- 
after  to  be  made,  and  not  where  it  is  a  mixed  contract  of  work  and 
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liibor^  and  materiah  founds  that  the  act  of  Lord  Tenterden  ap» 
plies  ;  and  one  of  the  reasons  why  you  find  no  cases  on  this  sub- 
ject in  the  books  is,  that  before  Lord  Tenterden's  act  passed,  the 
statute  of  frauds  did  not  apply  to  the  case  of  a  thing  begun,  what- 
ever it  might  be.*'  Alderson  B.  concurred,  and  Martin  B.  said : 
'^  There  are  three  matters  of  charge  well  known  in  the  law :  for 
labor  simply,  for  work  and  materials,  and  another  for  goods  sold 
and  delivered.  And  I  apprehend  every  case  must  be  judged  of 
by  itself.  What  is  the  present  case?  The  defendant  having 
written  a  manuscript,  takes  it  to  the  printer  to  have  it  printed  for 
him.  What  does  he  intend  to  be  done?  He  intends  that  the 
printer  shall  use  his  types,  and  that  he  shall  set  them  up  by  put- 
ting them  in  a  frame ;  that  he  shall  print  the  work  on  paper,  and 
that  the  paper  shall  be  submitted  to  the  author ;  that  the  author 
shall  correct  it  and  send  it  back  to  the  printer,  and  then  the  latter 
shall  exercise  labor  again,  and  make  into  a  perfect  and  complete 
thing,  in  the  shape  of  a  book.  I  think  the  plaintiff  was  employed 
to  do  work  and  labor,  and  supply  materials  for  it,  and  he  is  to  be 
paid  for  it ;  and  it  really  seems  to  me  that  the  true  criterion  is 
this:  Supposing  there  was  no  contract  as  to  payment  a^nd  the 
plaintiff  had  brought  an  action^  and  sought  to  recover  the  value  of 
that  which  he  had  delivered^  would  that  be  the  value  of  the  book 
as  a  book  ?  I  apprehend  not,  for  the  book  might  not  be  worth 
half  the  value  of  the  paper  it  was  written  on.  It  is  clear  the 
printer  would  be  entitled  to  be.  paid  for  his  work  and  labor,  and 
for  the  materials  he  had  used  upon  the  work ;  and,  therefore,  this 
is  a  case  of  work,  labor,  and  materials,  done  and  provided  by  the 
printer  for  the  defendant."  The  learned  baron  also  put  this  case: 
^*  Suppose  an  artist  paints  a  portrait  for  800  guineas,  and  supplies 
the  canvas  for  it  worth  10«.,  surely  he  might  recover  on  a  count 
for  work  and  labor." 

§  102.  In  Lee  v.  Griffin,  (Jc)  the  last  reported  case,  the  fore- 
going opinifms  of  the  chief  baron  and  Baron  Martin  j^^ 
were  questioned,  and  not  followed,  though  the  decision  Griffin. 
was  approved.  This  action  was  brought  by  a  dentist,  to  recover 
212.  for  two  sets  of  artificial  teeth  made  for  a  deceased  lady,  of 
whom  the  defendant  was  executor.  When  Clay  v.  Yates  was 
quoted  by  the  plaintiff  in  support  of  the  position  that  the  skill  of 
the  dentist  was  the  thing  really  contracted  for,  that  the  materials 

(k)  30  L.  J.  Q.  B.  252 ;  I  B.  &  S.  272.    [See  PresootI  v.  Locke,  61  N.  H.  96, 97.] 
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were  only  auxiliary,  and  that  the  count  for  work  and  labor  was 
therefore  maintainable,  Hill  J.  said :  '^  Clay  v.  Yates  is  a  case  8ui 
generis.     The  printer,  the  plaintiff  there,  in  effect  does  work 
chiefly  on  the  materials  which  the  defendant  supplied ;  although, 
to  a  certain  extent,  the  plaintiff  may  be  said  to  supply  materials ; 
moreover^  the  printer  could  not  sell  the  book  to  any  one  else^ 
Crompton  J.  said :  ^^  When  the  contract  is  such  that  a  chattel  is 
ultimately  to  be  delivered  by  the  plaintiff  to  the  defendant^  when  it 
has  been  sent,  then  the  cause  of  action  is  goods  sold  and  delivered* 
The  case  of  Clay  i;.  Yates  turned,  as  my  brother  Hill  pointed  out, 
upon  the  peculiar  circumstances  of  the  case.    I  have  some  doubt 
upon  the  propriety  of  the  decision,  but  we  should  be  bound  by  it 
in  a  case  precisely  similar  in  its  circumstances,  which  the  present 
is  not.    I  do  not  agree  with  the  proposition,  that  wherever  skill  is 
to  be  exercised  in  carrying  out  the  contract^  that  fact  makes  it  a 
contract  for  work  and  labor,  and  not  for  the  sale  of  a  chattel.    It 
may  be,  the  cause  of  action  is  for  work  and  labor  when  the  ma- 
terials supplied  are  merely  auxiliary,  as  in  the  case  put  of  an  at- 
torney or  printer.    But  in  the  present  case,  the  goods  to  be  fur- 
nished,, viz,  the  teeth,  are  the  principal  suf^ect-matter ;  and  the 
case  is  nearer  that  of  a  tailor,  who  measures  for  a  garment,  and 
afterwards  supplies  the  article  fitted."    Hill  J.  said :  ^^  I  think  the 
decision  in  Clay  v.  Yates  perfectly  correct,  according  to  the  par- 
ticular subject-matter  of  the  contract  in  that  case,  which  was  not 
a  case  of  a  chattel  ordered  by  one  of  another,  thereafter  to  be  made 
by  the  one  and  afterwards  to  be  delivered  to  the  other ;  but  when 
the  subject-vnatter  of  the  contract  is  a  chattel  to  be  afterwards  de^ 
livered,  then  the  cause  of  action  is  goods  sold  and  delivered,  and 
the  seller  cannot  sue  for  work  and  labor.    In  my  opinion,  Atkinson 
i;.  Bell  is  good  law,  subject  only  to  the  objection  to  the  dictum  of 
Bayley  J.,  which  has  been  repudiated  by  Maule  J.  and  Erie  J.  in 
Grafton  v.  Armitage."    Blackburn  J.  said :  ^^  If  the  contract  be 
such  that  it  will  result  in  the  sale  of  a  chattel,  the  proper  form  of 
action,  if  the  employer  refuses  to  accept  the  article  when  made, 
would  be  for  not  accepting.     But  \f  the  work  and  labor  be  be- 
stowed in  such  a  manner  as  that  the  result  would  iMt  be  anything 
which  could  properly  be  said  to  be  the  subject  of  sale,  then  an  action 
for  work  and  labor  is  the  proper  remedy.     In  Clay  v.  Yates  the 
circumstances  were  peculiar;  but  had  the  contract  been  com- 
pleted, it  could  scarcely  perhaps  have  been  said  that  the  result 
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was  the  sale  of  a  chattel I  do  not  think  that  the  relative 

value  of  the  labor  and  of  the  materials  on  which  it  is  bestowed  can 
in  any  case  be  the  test  of  what  is  the  cause  of  action ;  and  that  if 
Benvenuto  Cellini  had  contracted  to  execute  a  work  of  art  for 
another,  much  as  the  value  of  the  skill  might  exceed  that  of  the 
materials,  the  contract  would  have  been  [none]  the  less  for  the 
sale  of  a  chattel." 

§  103.  In  reviewing  these  decisions,  it  is  surprising  to  find  that 
a  rule  so  satisfactory  and  apparently  so  obvious  as  that  EemarkB 
laid  down  in  Lee  v.  Griffin,  in  1861,  should  not  have  cases. 
been  earlier  suggested  by  some  of  the  eminent  judges  who  had 
been  called  on  to  consider  the  subject,  beginning  with  Lord  Ellen- 
borough,  in  1814,  and  closing  with  Pollock  C.  B,  in  1856.  From 
the  very  definition  of  a  sale,  the  rule  would  seem  to  be  at  once 
deducible,  that  if  the  contract  %%  intended  to  remit  in  transferring 
for  a  price  from  B.  to  A,  a  chattel  in  which  A.  had  no  previous 
property^  it  is  a  contract  for  the  sale  of  a  chattel^  and  unless  that 
be  the  case,  there  can  be  no  sale.  In  several  of  the  opinions  this 
idea  was  evidently  in  the  minds  of  the  judges.  Especially  was 
this  manifest  in  the  decision  of  Bayley  J.  in  Atkinson  v.  Bell,  and 
Tindall  C.  J.  in  Grafton  v.  Armitage;  but  it  was  not  clearly  and 
distinctly  brought  into  view  before  the  decision  in  Lee  v.  Grif- 
fin. The  same  tentative  process  for  arriving  at  the  proper  dis- 
tinctive test  between  these  two  contracts  has  been  gone  through 
in  America,  but  without  a  satisfactory  result,  as  will  subsequently 
appear. 

§  104.  The  principles  suggested  as  affording  a  test  on  this  sub- 
ject prior  to  the  case  of  Lee  v.  Griffin  were  the  following ;  Ist. 
That  if  the  subject-matter  of  the  contract  was  not  in  existence, 
not  in  rerum  naturd^  as  Lord  EUenborough  expressed  it,  the  con- 
tract was  not  *^  for  the  sale  of  goods."  This  was  the  opinion  of 
Lord  EUenborough  in  Groves  v.  Buck ;  (Z)  of  Abbott  C.  J.  as 
shown  by  his  comment  on  Towers  t;.  Osborne,  in  the  opinion  de- 
livered in  Garbutt  v.  Watson ;  (m)  and  may  be  inferred  from 
Rondeau  v.  Wyatt,  (n)  to  have  been  the  opinion  of  Lord  Lough- 
borough. That  the  decision  in  Towers  v*  Osborne  was  wrong,  if 
it  went  upon  the  ground  that  Lord  Loughborough  states,  viz,  that 
the  order  for  the  chariot  was  not  a  contract  or  agreement  for  the 

(/)  3  M.  &  S.  178.  (fi)  2  H.  Bl.  63. 

(m)  5  B.  &  A.  613. 
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sale  of  a  chattel,  is  no  longer  questionable,  (o)  The  familiar  ex- 
ample put  by  the  judges  in  several  of  the  cases,  of  an  order  to  a 
tailor  or  shoemaker  for  a  garment  or  pair  of  shoes,  both  of  which 
are  treated  as  undoubted  cases  of  contracts  for  the  sale  of  chattels, 
is  exactly  the  same  as  the  order  in  Towers  v.  Osborne.  The  in- 
tention of  the  parties  was  that  the  result  should  be  a  transfer  for 
a  price,  by  Towers  to  Sir  John  Osborne,  of  a  chattel  in  which  Sir 
John  had  no  previous  property,  and  this  was  clearly  a  contract  for 
a  sale. 

§  105.  2d.  The  second  principle  su^ested  as  the  true  test,  was 
by  Bay  ley  J.  first  in  Smith  t;.  Surman,  (^p)  afterwards  more  fully 
developed  in  Atkinson  v.  Bell,  (j)  viz,  that  if  the  materiak  be 
furnished  by  the  employer,  the  contract  is  for  work  and  labor,  not 
for  a  sale ;  but  if  the  material  be  furnished  by  the  workman  who 
makes  up  a  chattel,  he  cannot  maintain  ^^  work  and  labor,'*  be- 
cause his  labor  was  bestowed  on  his  own  materials  and  for  himself, 
and  not  for  the  person  who  employed  him.  The  first  branch  of 
this  rule  is  undoubtedly  correct,  as  shown  by  the  principles  settled 
in  Lee  t^.  Griffin,  because  where  the  materials  are  furnished  by 
the  employer,  there  can  be  no  transfer  to  him  of  the  property  in 
the  chattel,  he  being  previously  possessed  of  the  title  to  the  ma- 
terials, so  that  nothing  can  be  due  from  him  save  compensation 
for  labor ;  and  this  will  be  equally  true  where  the  employer  has 
furnished  only  part  of  the  materials,  for  the  contract  in  such  case 
cannot  result  in  a  sale  to  him  of  what  is  already  his,  and  the  only 
other  action  possible  would  be  for  work  and  labor  done,  and  ma- 
terials furnished.  But  the  second  part  of  the  rule  is  inaccurate, 
as  pointed  out  in  Grafton  t;.  Armitage  and  Lee  i^.  Griffin.  A  man 
may  be  responsible  for  damage  done  to  another's  chattel,  as  for 
example,  to  a  coachmaker's  vehicle,  and  may  employ  the  latter 
to  repair  the  injury,  in  which  case  an  action  would  plainly  lie 
against  the  employer  for  the  work  and  labor  done,  and  materials 

(o)  [There  are  several  leading  American  chxist,  8S  Maine,  S60;  Crooksbank  v, 
decisions  based  npon  the  ground  on  which  Bnrrell,  18  John.  58 ;  Sewall  v.  Fitch,  8 
Towers  V.  Osborne  went,  as  suted  by  Lord  Cowen,  215;  Robertson  v,  Vanghn,  5 
Longhborongh,  and  which  the  anther  de-  Sandf.  1 ;  Donoran  v.  Willson,  26  Barb, 
dares  to  be  nnqnestionablj  wrong.  Such  138  ;  Mead  v.  Case,  88  Barb.  202,  all  dted 
were  Mixer  v.  Howarth,  21  Pick.  205;  and  suted  ;?<»<,§  109,  note  (y).  See  God- 
Spencer  V,  Cone,  1  Met.  288;  Hight  v.  dard  v.  Binney,  115  Maas.  450.] 
Biplej,  19  Maine,  137 ;  Cummings  v.  {p)  9  B.  &  C.  568. 
Dennett,  26  Maine,  897 ;  Abbott  v.  Gil-  (9)  10  B.  &  C.  277. 
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famished  by  the  coachhuilder,  although  bestowed  on  a  thing  which 
is  his,  and  is  to  remain  his  after  being  repaired  at  another's  ex- 
pense. 

§  106.  3d.  The  third  attempt  to  supply  the  true  test  on  this 
matter,  previously  to  its  satisfactory  settlement  in  Lee  v.  Griffin, 
was  made  by  Pollock  C.  B.  in  Clay  v.  Yates,  (r)    The  proper  rule, 
in   his  opinion,  is  this :  **  Whether  the  work  and  labor  is  of  the 
essence  of  the  contract,  or  whether  it  is  the  materials  that  are 
found.*'     This  test  was  decisively  rejected  by  Crompton  and 
Blackburn  JJ,  in  Lee  v.  Griffin.  («)     It  cannot  be  supported,  even 
in  the  extreme  case  put  by  Martin  B.  of  a  portrait  worth  800  guin- 
eas on  a  canvas  worth  10«.    If  the  employer  owned  nothing  what- 
ever that  went  into  the  composition  of  the  picture  ;  if  neither  ma- 
terials, nor  skill,  nor  labor  were  supplied  by  him,  it  is  obvious  that 
he  cannot  get  title  to  the  picture  or  any  property  in  it,  except 
through  a  transfer  of  the  chattel  to  him  by  the  artist  for  a  price, 
and  this  is  in  law  a  contract  of  sale.    It  cannot  make  the  slightest 
difference  in  what  proportions  the  elements  that  compose  the  chat- 
tel, namely,  the  raw  material  and  the  skill,  are  divided  ;  it  is  not 
the  less  true,  that  none  of  these  elements  were  owned  by  the  em- 
ployer before  the  contract,  and  that  the  chattel  composed  of  them 
is  by  the  terms  of  the  contract  to  be  transferred  for  a  price  by  the 
former  owner  to  the  employer.     The  test  suggested  by  Martin  B. 
in  his  opinion  as  found  in  the  Law  Journal  Report,  is  accurate  as 
far  as  it  goes,  but  it  does  not  cover  more  than  the  point  in  the 
case  before  the  court.     The  learned  baron  said :  *'  Suppose  the 
plaintiff  had  brought  an  action  to  recover  the  value  of  that  which 
he  had  delivered,  would  that  be  the  value  of  the  book  ?    I  appre- 
hend not,  for  the  book  might  not  be  worth  half  the  value  of  the 
paper  it  was  written  on."     This  is  true,  and  why?     Because  a 
part  of  the  materials  of  the  book,  —  its  chief  materials,  indeed,  — 
to  wit,  the  composition,  had  been  furnished  by  the  employer,  be- 
longed to  him  already,  and  therefore  could  not  be  sold  to  him  by 
the  printer.     The  only  remedy  then  remaining  was  an  action  for 
work  and  labor  and  materials. 

(r)  25  L.  J.  Ex.  287  ;  1  H.  &  N.  73.  wmy  Co.  48  Mtine,  879 ;  S.  C.  54  Maine, 

{$)  [This  test  has  been  approred  and  105;  Rentch  v.  Long:,  ^7  Md.  188.    See, 

applied   in    sereral  important  American  also,  Prescott  v.  Locke,  51  N.  H.  94,  97, 

cases.    See  Pitkin  v.  Noyes,  48  N.  H.  294,  98 ;  Passaic  Mannf.  Co.  v.   Hoffman,   8 

803,  804 ;  Edwardfl  v.  Grand  Tmnk  Rail-  Daly  (N.  Y.)  495.] 
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§  107.  Cases  are  sometimes  put,  as  a  test  of  principles,  that  are 
80  extreme  as  to  be  best  disposed  of  by  the  application  of  the 
familiar  rule,  de  minimis  non  curat  lex.  Thus  the  example  of  an 
attorney  employed  to  draw  a  deed  is  dismissed  by  Blackburn  J. 
in  Lee  t;.  Griffin  with  the  simple  remark  that  it  is  an  abuse  of 
language  to  say  that  the  paper  or  parchment  are  goods  sold  and 
delivered.  So,  if  a  man  send  a  button  or  a  skein  of  silk  to  be  used 
in  making  a  coat,  it  would  be  mere  trifling  to  say  that  he  was 
part  owner  of  the  materials,  and  that  an  action  for  goods  sold 
would  not  therefore  lie  in  favor  of  the  tailor  who  furnished  the 
garment.  Such  matters  cannot  be  considered  as  having  entered 
into  the  contemplation  of  parties  when  contracting,  nor  as  forming 
any  real  part  of  the  consideration  for  the  mutual  stipulations. 

§  108.  Where  a  contract  is  made  for  furnishing  a  machine  or 
A  chattel  *  movable  thing  of  any  kind  and  fixing  it  to  the  free- 
intended      hold,  it  is  uot  a  coutract  for  the  sale  of  goods.     In  such 

for  a  fixt-  ,       .  .        .  . 

ure  to  a  contracts  the  intention  is  plainly  not  to  make  a  sale  of 
movables,  but  to  make  improvements  on  the  real  prop- 
erty, and  the  consideration  to  be  paid  to  the  workman  is  not  for  a 
transfer  of  chattels,  but  for  work  and  labor  done  and  materials 
furnished  in  adding  something  to  the  land,  (t) 

§  109.  In  America,  as  before  observed,  the  same  perplexity  has 
Law  in  ^^^i^  exhibited  as  marks  the  history  of  the  subject  in  our 
America.  ^^^^  ^aw  ;  and  in  Lamb  v.  Crafts,  (w)  Chief  Justice 
Shaw  said  :  ^'  The  distinction  we  believe  is  now  well  understood. 
When  a  person  stipulates  for  the  future  sale  of  articles  which  he  is 
habitually  making,  and  which  at  the  time  are  not  made  or  finished, 
it  is  essentially  a  contract  of  sale  and  not  a  contract  for  labor ; 
otherwise  when  the  article  is  made  pursuant  to  the  agreement." 
This  opinion  seems  to  have  been  deduced  from  some  observations 
of  Abbott  C.  J.  in  Garbutt  v.  Watson,  and  rests  on  no  satisfac- 
tory principle.  Mr.  Story,  whose  treatise  in  the  last  edition  of 
1862  contains  no  reference  to  the  then  recent  case  of  Lee  v. 
Griffin,  avows  his  difficulty,  and  suggests  that  it  would  probably 
be  held  ^^  that  where  the  labor  and  service  were  the  essential  con- 
siderations, as  in  the  case  of  the  manufacture  of  a  thing  not  in  esse^ 

(0  Cotterell  v.  Apsley,  6  Taunt.  S22;  caae  of  Smith  v.  The  N.  T.  Central  Rail 

Tripp  V,  Armitage,  4  M.  &  W.  687  ;  Clark  Co.  4  Keyes,  180,  in  which  all  the  author- 

V.  Bulraer,  II  M.  &  W.  243.  ities  are  reviewed. 

(u)  12  Met.  356.    See,  also,  the  recent 
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the  contract  would  not  be  within  the  statute  ;  where  the  labor  and 
service  were  only  incidental  to  a  subject-matter  in  ease^  the  statute 
would  apply."  (z)  This  is  the  rule  suggested  by  Pollock  C.  B.  in 
Clay  V.  Yates,  and  rejected  in  Lee  v.  Griffin,  (y)    In  Mr.  Hilliard's 

(x)  Story  on  Sales,  p.  S74,  s.  260  c.  for  the  employer,  whether  at  an  agreed 
(y)  [One  of  the  earliest  American  cases  price  or  not,  though  in  common  parlance 
on  this  subject  is  Mixer  v.  Howarth,  21  it  may  be  called  a  purchase  and  sale  of 
Pick.  205.  As  the  opinion  of  the  court  in  the  article,  to  be  completed  in  future,  it  is 
this  case  was  given  by  a  most  eminent  not  a  sale  nntil  an  actual  or  constructive 
judge,  and  the  decision  itself  has  been  deliyery  and  acceptance ;  and  the  remedy 
cited  in  support  of  sereral^subflequent  de-  for  not  accepting  is  on  the  agreement" 
cisions,  it  may  be  useful  to  give  it  more  It  will  be  obsenred  that  the  distinction 
notice  than  a  mere  citation.  Howartb,  between  the  contract  in  this  case,  which  is 
the  defendant,  went  to  Mixer's  shop,  and  held  not  to  be  within  the  statute,  and  an 
selected  a  lining  for  a  carriage.  Mixer  ordinary  executoiy  agreement  for  the  sale 
had  on  hand  the  body  of  a  carriage  nearly  of  chattels,  which  is  held  to  be  within  the 
finished,  but  not  lined,  and  upon  a  con-  statute,  is  not  very  clearly  marked.  —  most 
yersation  between  the  parties  it  was  agreed  of  the  distingaishing  suggestions  would 
that  Mixer  should  finish  a  carriage  for  apply  to  the  one  as  well  as  to  the  other. 
Howarth  in  a  fortnight,  and  the  uu finished  In  the  subsequent  case  of  Spencer  v.  Cone, 
carriage  was  finished  accordingly.  How-  1  Met.  283,  it  was  decided,  on  the  authority 
arth  had  notice  of  the  fact,  and  was  re-  of  Mixer  v.  Howarth,  that  an  agreement 
quested  to  take  the  carriage  away.  Shaw  to  make  machines  for  a  specified  price,  and 
C.  J.  said:  "  It  is  very  clear,  we  think,  to  find  the  materials  therefor,  is  not  with- 
that  by  this  contract  no  property  passed  in  the  statute.  The  court  said :  "  The 
to  the  defendant.  The  carriage  contem.  agreement  was,  in  substance,  for  the  fur- 
plated  to  be  sold  by  the  plaintiif  to  the  nishing  of  labor  and  materials,  and  not  a 
defendant  did  not  then  exist.  It  was  contract  of  sale."  In  the  later  case  of 
to  be  constructed  from  materials,  partly  Gardner  v.  Joy,  9  Met.  177,  it  appeared 
wrought  indeed,  but  not  put  together.  It  that  the  plaintiff,  Gardner,  asked  the  de- 
was,  therefore,  essentially  an  agreement  fendant  what  he  would  take  for  candles ; 
by  the  defendant  with  the  plaintiff  to  the  defendant  said  he  would  take  twenty- 
build  a  carriage  for  him,  and  on  his  part  one  cents  per  pound ;  the  plaintiff  said  he 
to  take  it  when  finished  and  pay  for  it,  at  would  take  one  hundred  boxes ;  the  de- 
an agreed  or  at  the  reasonable  value,  fendant  said  the  candles  were  not  manu- 
This  is  a  valid  contract,  and  made  on  a  factured,  hot  he  would  manufacture  and 
good  oonsideration,  and  therefore  binding  deliver  them  in  the  course  of  the  sum- 
on  the  defendant  But  it  was  not  a  con-  mer.  It  was  held  that  this  was  a  contract 
tract  of  sale,  within  the  meaning  of  the  for  the  sale  of  goods  within  the  statute  of 
statute  of  fVauds,  and  therefore  need  not  frauds,  and  invalid  because  there  was  no 
be  proved  by  a  note  in  writing.  When  written  memorandum  of  the  bargain, 
the  contract  is  a  contract  of  sale,  either  of  Shaw  C.  J.  said  :  "  If  it  is  a  contract  to 
an  article  then  existing,  or  of  articles  sell  and  deliver  goods,  whether  they  are 
which  the  vendor  usually  has  for  sale  in  completed  or  not,  it  is  within  the  statute, 
the  course  of  his  business,  the  statnte  ap-  But  if  it  is  a  contract  to  make  and  deliver 
plies  to  the  contract,  as  well  where  it  is  to  an  article  or  quantity  of  goods,  it  is  not 
be  executed  at  a  future  time,  as  where  it  within  the  statute ;  "  and  he  cites  Spencer 
is  to  be  executed  immediately.  But  where  v.  Cone  and  Mixer  v.  Howarth.  "  The 
it  is  an  agreement  with  a  workman  to  put  case,"  says  the  learned  judge,  "seems  not 
materials  together  and  construct  an  article  to  be  distinguishable  from  that  of  Garbatt 


104             FORMATION  OF  THE  CONTBAOT.          [BOOK  I. 

Treatise  on  Sales,  the  contradictory  decisions  are  given  without 

any  attempt  on  the  part  of  the  learned  author  to  reconcile  them 

V.  WatsoxL"    Next  came  the  case  of  Lamb  "  We  see  no  groand  for  holding  that  there 
V,  Crafts,  which  is  cited  bj  the  anthor.  is  any  uncertainty  in  the  mie  itself.    On 
In  the  yeiy  recent  case  of  Clark  v.  Nichols,  the  contrary,  its  correctness  and  justice 
107  Mass.  547,  it  appeared  that  the  parties  are  clearly  implied  or  expressly  aflSrmed 
entered   into    an    oral  agreement  under  in  all  of  our  decisions  upon  the  subject- 
which  the  defendants  agreed  to  deliyer  to  matter."    In  this  case  of  Goddard  t;.  Bin- 
the  plaintiff  a  certain  quantity  of  ash  ney,  supra,  it  appeared  that  the  plaintiff 
bending-stuff,  and  a  certain  quantity  of  agreed  to  build  a  buggy  for  the  defendant, 
ash  plank  for  a  price  amounting  to  more  and  to  deliver  Jit  at  a  time  certain.    The 
than  fifty  dollars,  and  it  also  appeared  that  defendant  gave  directions  as  to  the  style 
the  bending-«tuff  was  the  butts  of  trees,  and  finiah  of  the  buggy,  and  it  was  bnilt 
sawed  so  as  to  render  them  suitable  to  be  in  conformity  with   his   directions,  and 
manufactured  into  wagon  shafts,  and  that  marked  with  his  monogram.    Before  the 
the  defendant  was  to  saw  all  the  logs  not  buggy  was  finished  the  defendant   called 
suitable  for  bending-stuff  into  plank  of  to  see  it ;  and  in  answer  to  an  inquiry  of 
yarious  dimensions,  under  the  direction  of  the  plaintiff,  asking  if  he  might  sell  the 
the  plaintiff.    Chapman  C.  J.  said  :  "  We  buggy,  replied  that  he  would  keep  it ; 
think  this  was  a  contract  to  sell  and  de-  when  the  buggy  was  finished,  the  plaintiff 
liver  the  bending-stuff  and  plank,  and  not  notified  the  defendant  of  the  fact,  and 
a  contract  for  labor  in  manufacturing  the  sent  him  a  bill  of  it.    The  defendant  re- 
articles.    It  is  not  like  the  cases  of  Mixer  tained  the  bill  and  promised  "  to  see  "  the 
V,  Howarth  and  Spencer  v.  Cone,  but  like  plaintiff  **  about   it*'     The  buggy  was 
Gardner   v.  Joy,   Lamb   v.  Crafts,  and  afterwards  destroyed  by  fire  while  in  the 
Waterman  v.  Meigs,  4  Cush.  497  "  [which  plaintiff's  possession ;  and  it  was  held,  in 
was  the  case  of  an  agreement  for  the  de-  s  suit  by  the  plaintiff  for  the  price,  that 
livery  of  a  quantity  of  planks  for  ship-  the  agreement  was  not  a  contract  of  sale 
building,  held  within  the  statute],  "  and  within  the  statute  of  frauds  ;  and  that  the 
was  within  the  statute  of  frauds."    The  property  in  the  buggy  had  passed  to  the 
distinction  between  a  contract  to  sell  and  defendant  and  he  was  liable.    Ames  J. 
deliver  goods,  and  a  contract  to  manufact-  said:  "It  is  proper  to  say  also  that  the 
ure  them,  was  again  discussed  in  Goddard  present  case  is  a  much  stronger  one  than 
V.  Binney,  115  Mass.  450,  by  Ames  J.,  who  Mixer  v.  Howarth.    In  this  case  the  car- 
said  that  the  rule  established  in  Mixer  v.  riage  was  not  only  built  for  the  defendant, 
Howarth,  21  Pick.  205,  "has  been  recog-  but  in  conformity  in  some  respects  with 
nized  and  affirmed  in  repeated  decisions  of  his    directions,  and    at  his  request  was 
more  recent  date.    The  effect  of  these  de-  marked  with  his  initials.    It  was  neither 
cisions  we  understand  to  he  this,  namely,  intended  nor  adapted  for  the  general  mar- 
that  a  contract  for  the  sale  of  articles  then  ket.    As  we  are  by  no  means  prepared  to 
existing,  or  such  as  the  vendor  in  the  or-  overrule  the  decision  in  that  case,  we  must 
dinary  course  of  his  business  manufactures  therefore  hold  that  the  statute  of  firauds 
or   procures    for    the    general    market,  does  not  apply  to  the  contract  which  the 
whether  on  hand  at  the  time  or  not,  is  a  plaintiff  is  seeking  to  enforce  in  this  ac* 
contract  for  the  sale  of  goods,  to  which  tion."     In  Hight  v.  Ripley,  19  Maine, 
the  statute  applies.    But,  on  the  other  137,  decided  in  Maine  (1841),  it  appeared 
hand,  if  the  goods  are  to  be  manufactured  that  the  parties  had  entered  into  a  contract 
especially  for  the  purchaser,  and  upon  his  in  which  the  defendants  promised,  on  terms 
special  order,  and  not  for  the  general  mar-  agreed,  to  furnish  "  as  soon  as  practicable,*' 
ket,  the  case  is  not  within  the  statute.'*  1,000  to  1,200  lbs.  malleable  hoe-shanks. 
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or  dedace   any  general  principle  applicable  to  the  controverted 
question,  (z) 

agreeable  to  patterns  left  with  them  by  the  at  the  same  price  they  had  paid  him  before 

plaintiff,  —  and  to  fiirnish  a  larger  amount,  for  wood,  or^more,  if  the  wood  was  better." 

if  required,  at  a  diminished  price,  and  it  This  was  held  to  be  a  sale  within  the  stat- 

was  decided  that  this  must  be  considered  a  ute  of  frauds.    The  court  maintained  the 

contract  for  the  manufacture  of  the  articles  distinctions  taken  in  their  former  decisions, 

referred  to,  and  so  not  within  the  statute  but  said :  "  The  fact  that  the  article  eon- 

of  frauds.    Sheplej  J.  said :  "  A  contract  tnicted  for  does  not  exist  at  the  time  of 

for  the  manufacture  of  an  article  differs  the  contract,  but  is  to  be  made  or  mann- 

from  a  contract  of  sale  in  this :  the  person  &ctured,  will  not  necessarily  take  the  case 

ordering  the  article  to  be  made  is  under  out  of  the  statute.    It  must  also  appear 

no  obligation  to  receire  as  good  or  even  a  that  the  particular  person  who  is  to  mann- 

better  one  of  the  like  kind  purehased  from  focture  it,  or  the  mode  and  manner,  or 

another  and  not  made  for  him.    It  is  the  materials,  enter  into  and  make  part  of 

peculiar  skill  and  labor  of  the  other  party,  the  contract    Hight  v.  Ripley ;  Fickett  v, 

combined  with  the  materiala  for  which  he  Swift,  41  Maine,  68,  69 A  test,  in 

contracted,  and  to  which  he  is  entitled,  some  cases,  is  whether  the  person  contract- 
In  Crooksbank  v.  Burrell,  18  John.  58,  ing  to  take  the  article  is  bound  to  receire 
the  contract  was,  that  the  defendant  should  one  which  may  be  bought  or  procured  by 
make  the  wood-work  of  a  wagon  for  the  the  other  party  after  the  contract.  If  he 
plaintiff  by  a  certain  time ;  and  it  was  iS)  then  it  is  a  case  of  sale."  The  case  of 
decided  not  to  be  a  contract  for  a  sale."  Edwards  v.  Grand  Trunk  Railway  Ca 
The  court  also  rely  on  Mixer  v.  Howarth,  ^^^  again  before  the  same  court,  in  54 
above  cited,  and  in  the  case  of  Cummings  Maine,  105,  and  they  maintained  the 
V.  Dennett,  26  Biaino,  897,  401,  the  same  ground  taken  in  their  former  decision, 
court,  on  the  authority  of  Mixer  v.  How-  This  last  test  was  suggested  by  Mr.  Jus- 
arth  and  Spencer  t*.  Cone,  tupra,  say  :  tice  Hubbard,  in  his  charge  to  tbe  jury,  in 
''It  is  very  clear  that  if  application  is  made  the  case  of  Gardner  v.  Joy,  9  Met.  178. 
to  a  mechanic  or  manufacturer  for  articles  In  Crockett  v,  Scribner,  64  Maine,  447, 
in  his  line  of  business,  and  he  undertakes  the  court  held  it  to  be  a  well  established 
to  prepare  and  furnish  them  in  a  given  doctrine,  that  a  contract  to  manufacture 
time,  such  a  contract,  though  not  in  writ-  and  deliver  an  article  to  be  made  out  of  a 
ing,  is  not  affected  by  the  statute."  In  particular  lot  of  timber  already  cut  for  the 
Abbott  v.  Gilchrist,  38  Maine,  260,  it  was  purpose  and  belonging  to  the  manufiict- 
decided  upon  the  distinction  above  quoted  nrer,  is  not  within  the  statute  of  frauds, 
from  the  decision  in  Hight  v,  Ripley,  be-  And  is  valid  though  not  in  writing.  This 
tween  contracts  for  the  manufocture  of  >object  was  thoroughly  discussed,  and  the 
articles  and  contracts  of  sale,  that  an  oral  English  and  American  cases  ably  and  ez- 
agreement  to  procure  and  deliver  at  a  time  tensively  examined  and  reviewed,  by  Bel- 
aud place  fixed,  a  vessel  frame,  to  be  hewn  lows  J.  in  Pitkin  v.  Noyes,  48  N.  H.  294. 
and  prepared  according  to  certain  moulds.  The  learned  judge  said :  "  If  a  person  eon- 
was  not  afiected  by  the  statute  of  frauds,  tract  to  manufacture  and  deliver,  at  a  fut- 
but  binding.  In  a  later  case  of  Edwards  ure  time,  certain  goods,  at  prices  then 
9.  The  Grand  Trunk  Railway  Co.  48  fixed,  or  at  reasonable  prices,  the  essence 
Maine,  879,  the  defendants  contracted  "  to  of  the  agreement  being  that  he  will  bestow 
take  all  the  wood  the  plaintiff  would  put  his  own  labor  and  skill  upon  themanufact- 
on  the  line  of  their  road  during  the  season,  ure,  it  is  held  not  to  be  within  the  statute. 

(z)  Hilliard  on  Sales,  pp.  464-467. 
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§  110.  It  was  at  one  time  questioned  whether  sales  of  goods  by 
AucUon  public  auction  were  embraced  within  the  statute.  Lord 
sales.  EUenborough's  strong  dicta  in  Hinde  v.  Whitehouse,  (a) 

If,  on  the  other  hand,  the  bargain  be  to  Locke,  51  N.  H.  94,  disclosed  a  contract 
deliver  goods  of  a  certain  description,  at  a  for  the  pnrchase  of  such  walnnt  spokes  as 
fhture  time,  and  thej  are  not  existing  at  the  plaintiff  should  saw  at  his  miU,  not 
the  time  of  the  contract,  bot  the  seller  does  exceeding  100,000,  at  $40  per  1,000,  to 
not  stipulate  to  manufacture  them  himself,  be  delivered  at  the  mill  in  lots  of  10,000 
or  procure  a  particular  person  to  do  so,  each,  subject  to  the  defendant's  selection, 
the  contract  is  within  the  statute.  The  The  court,  adopting  substantially  the 
distinction  is,  that  in  the  one  caae  the  party  principles  stated  in  the  two  preceding 
stipulates  that  he  will  himself  manufacture  cases,  held  that  this  was  not  a  contract  for 
the  article,  and  the  bujer  has  the  right  to  the  plaintiff's  labor,  but  for  the  sale  of 
require  him  to  do  it,  and  cannot  be  com-  merchandise  to  be  subsequently  manu&et- 
pelled  to  take  one  as  good,  or  even  better,  ured.  The  decision  of  Lee  v.  Griffin, 
if  made  by  another,  while  in  the  other  cited  and  stated  at  length  by  the  author 
case  the  seller  only  agrees  to  sell  and  de-  in  the  text,  was  noticed  both  in  Pitkin  v. 
liver  the  article,  and  is  under  no  obligap  Noyes  and  Frescott  v,  Locke,  nqtra,  par- 
tion  to  make  it  himself,  but  may  purchase  ticularly  in  the  latter  case,  where  Mr.  Jus- 
it  of  another."  In  this  case  the  doctrine  tice  Foster  has  stated,  and  apparently 
was  held  to  apply  to  an  agreement  by  the  adopted,  the  rule  of  distinction  in  this  class 
defendant  to  raise  three  acres  of  potatoesi  of  cases  laid  down  by  Mr.  Justice  Black- 
and  deliver  them  to  the  plaintiffs,  who  bum,  and  quoted  by  the  author,  ante,  § 
were  manufacturers  of  starch,  at  a  fixed  102.  Foster  J.  said :  "  When  the  con- 
price  per  bushel.  And  it  waa  deemed  tract  is  for  a  chattel  to  be  made  and  de- 
proper  to  leave  it  to  the  jury,  in  view  of  Hvered,  it  clearly  is  a  contract  for  the  sale 
all  the  circumstances  of  the  case,  to  find  of  goods.  In  such  case,  the  party  sup- 
whether  the  contract  was  essentially  for  plying  the  chattel  cannot  recover  for  his 
the  labor  and  materials  of  the  defendant  labor  in  making  it.  If  the  contract  be 
in  raising  the  potatoes,  so  that  he  was  such  that  when  carried  out  it  would  result 
bound  himself  to  raise  them,  or  whether  it  in  the  sale  of  a  chattel,  the  party  cannot 
was  substantially  a  sale  of  potatoes  which  sue  for  labor ;  but  if  the  result  of  the  con- 
he  might  raise  himself,  or  procure  by  pur-  tract  is  that  the  party  has  done  work  and 
chase  or  otherwise.  See  the  remarks  of  labor  which  end  in  nothing  that  can  bo- 
Foster  J.  upon  this,  in  Frescott  v.  Locke,  come  the  subject  of  a  sale,  the  party  can- 
51  N.  H.  98.  In  the  previous  case,  in  not  sue  for  goods  sold  and  delivered.  II- 
New  Hampshire,  of  Gilman  v.  Hill,  36  lustrations  of  the  former  proposition  are : 
N.  H.  313,  where  there  was  a  contract  Where  a  carriage  was  ordered  to  be  made, 
made  in  August  to  sell  to  the  plaintiff  all  which  ^would  never,  but  for  the  order, 
the  sheep  pelts  taken  off  by  the  seller,  who  have  had  an  existence,  but  when  made 
was  a  butcher,  between  the  first  of  July  becomes  the  subject  of  sale.  This  prin- 
and  the  first  of  October,  it  was  held  that,  ciple  has  been  applied  even  to  a  contract 
in  respect  to  all,  as  well  those  not  then  for  the  making  of  a  coat,  a  statue,  a  set 
taken  off  as  those  that  were  ready  for  de-  of  artificial  teeth,  ftom  materials  provided 
livery,  it  was  a  contract  of  sale  of  goods,  by  the  maker,  even  when  the  peculiar  skill 
and  not  for  work  and  labor,  and  was  with-  of  the  maker  is  considered  to  be  an  impor- 
in  the  statute.    The  case  of  Frescott  v,  tant  element  in  the  consideration  of  the 

(a)  7  East,  558. 


PABT  n.]        CONTRACTS  WITHIN  THE  STATUTE.  107 

in  1806,  seem  to  have  put  an  end  to  the  doubt,  and  the  authority 
of  that  case  was  recognized  in  Kenworthy  v.  Schofield,  (i)  so  that 

contract ;  for  the  value  of  the  skill  and  ing  that  the  latter  are  contracts  for  work 
laboTj  as  compared  with  that  of  the  material  and  labor  and  materials  fonnd,  and  not 
supplied,  is  not  a  criterion  to  determine  what  within  the  statute.  Bellows  J.  in  Pitkin 
the  contract  is.  The  true  construction  in  v.  Nojes,  48  N.  H.  299.  In  Crookshank 
this  case  is,  that  the  contract  was  for  the  v.  Burrell,  18  John.  58,  the  contract  was, 
future  sale  of  the  spokes,  when  they  should  that  the  defendant  shoald  make  the  wood- 
be  in  a  state  fit  for  deliverj.  The  vendor,  work  of  a  wagon  for  the  plain tifi^  bj  a 
so  long  as  he  was  sawing  the  timber  and  certain  time,  and  it  was  decided  not  to  be 
doin^anj  other  work  preparing  it  for  de-  a  contract  for  a  sale.  In  Sewall  v.  Fitch, 
livery  in  the  form  of  spokes,  was  doing  8  Cowen,  215,  a  contract  for  nails  of  a 
work  for  himself  upon  his  own  materials,  particular  manufacture,  but  not  then  made, 
and  not  for  the  defendants.  The  plaintiff  was  held  not  to  be  within  the  statute ;  so, 
was  to  convert  the  timber  into  spokes,  and,  a  contract  to  make  and  deliver  one  thou- 
when  so  converted,  the  delivery  and  ac-  sand  molasses  shocks,  at  a  fixed  price, 
ceptance  thereof  were  to  occur.  Until  Robertson  v.  Vaughn,  5  Sandf.  I.  So,  in 
that  time  the  contract  would  remain  exec-  Bronson  v.  Wiman,  10  Barb.  406,  a  con- 
ntory,  and  the  title  to  the  property  would  tract  for  flour  to  be  ground  fh>m  wheat, 
continue  to  be  in  the  plaintiff.  If  the  bargained  for,  but  not  then  received,  was 
plaintiff  had  caused  or  permitted  the  decided  not  to  be  within  the  statute.  See, 
spokes  to  be  improperly  or  imperfectly  also,  to  the  same  effect,  Donovan  v.  Will- 
manufitctured,  or  to  be  made  from  other  son,  26  Barb.  138 ;  Parker  i;.  Schenck,  28 
than  good  walnut  timber,  the  defendants  Barb.  38 ;  Mead  v.  Case,  33  Barb.  202. 
would  not  have  been  bound  to  accept  or  But  in  Downs  v.  Ross,  23  Wend.  270,  this 
pay  for  them.  Gorham  v,  Fisher,  80  Yt.  subject  was  discussed  with  great  ability 
428.''  In  Connecdcut  it  was  held  that  an  by  Bronson  J.,  and  the  English  and  some 
agreement  to  deliver  to  a  party  one  hnn-  American  cases  reviewed  ;  and  the  court 
dred  sewing-machines  of  a  certain  de-  decided  that  a  contract  for  the  sale  of 
scription,  at  a  time  and  place  designated,  seven  hundred  bushels  of  wheat,  part  of 
on  condition  that  a  part  of  them,  not  then  which  was  yet  to  be  threshed,  and  the  rest 
completed,  were  finished '  in  season  by  a  to  be  cleaned  more  thoroughly,  and  all  to 
third  person,  who  worked  in  the  seller's  be  delivered  in  six  days,  at  a  price  fixed, 
shop,  and  with  his  materials,  was  a  con-  was  a  contract  for  the  sale  of  goods,  and 
tract  of  sale,  and  not  for  the  manuilMstnre  within  the  statute.  Cowen  J.  dissented, 
of  the  machines ;  but  even  if  it  were  other-  upon  the  ground  that  the  question  was 
wise  as  to  the  part  not  completed,  sixty-  closed  by  the  early  English  and  New  York 
four  in  number,  still,  as  the  contract  was  decisions ;  but  said  that,  were  it  an  open 
entire,  and  as  it  was  dear  that  in  respect  question,  he  would  not  deny  that  a  con- 
to  the  thirty-six  it  was  a  sale,  the  whole,  tract  to  manufacture  and  sell  would  more 
it  was  said,  must  be  regarded  as  within  correctly  be  considered  a  sale  within  the 
the  statute.  Atwater  v.  Hough,  29  Conn,  statute.  See  Rentch  v.  Long,  27  Md. 
608,  See  Allen  v.  Jarvis,  20  Conn.  38.  188;  2  Kent,  511,  note  (d);  Phipps  v. 
In  New  York  the  distinction  is  said  to  be  M'Farlane,  3  Minn.  109 ;  Seymour  v, 
fully  recognized  between  an  agreement  for  Davis,  2  Sandf.  239 ;  CNeil  v.  New  York 
the  sale  and  delivery  at  a  future  day  of  Mining  Co.  3  Nev.  141 ;  Cooke  v.  Millard, 
articles  then  existing,  and  an  agreement  5  Lansing,  243 ;  Passaic  Manuf.  Co.  v. 
to  sell  and  deliver  articles  not  thus  mann-  Hofiinan,  3  Daly  (N.  Y.),  495.] 
actured,  but  to  be  made  afterwards,  hold-  (6)  2  B.  &  C.  945. 
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the  question  su^ested  on  this  point  by  Lord  Mansfield,  in  Simon 
V,  Motivos,  (c)  has  long  been  at  rest.  (<2) 

(c)  3  Ban*.  1921,  and  1  W.  Bl.  599.  v.  Dean,  13  Met  385;  People  v.  White,  6 

{d)  [Davis  v.  Rowell,  2  Pick.  63 ;  Pike  Cal.  75  ;    Talman  v.  Franklin,  3  Daer 

V.  Balch,  38  Maine,  302,  310 ;  O'Donnell  (N.  Y.),  395;  2  Kent,  539.] 

v.  Leeman,  43  Maine,  158,  160;  Morton 
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§  111.  The  17th  section  of  the  statute  applies  to  contracts  for 
the  sale  of  ^^  goods,  wares,  and  merchandise,*'  words  which  com- 
prehend all  corporeal  movable  property.  The  statute,  therefore, 
does  not  apply  to  shares,  stocks,  documents  of  title,  Choses  in 
choses  in  action,  and  other  incorporeal  rights  and  prop-  ^^^  ^l 
erty.  (a)     The  following  cases  have  been  decided  on  »*»*»*«• 


(a)  [In  some  of  the  American  states  the 
same  oonstmction  of  the  corresponding 
provision  of  their  statute  of  frauds  has 
been  adopted.  In  Indiana  it  has  been  held 
that  the  seventh  section  of  their  statute 
of  frauds,  which  corresponds  to  the  17th 
section  of  the  English  statute,  does  not 
apply  to  contracts  for  the  sale  of  shares, 
notes,  checks,  bonds,  or  evidences  of  value. 
Yawter  v.  Griffin,  40  Ind.  593.  So,  in 
New  Hampshire^  it  was  held  that  promis- 
sory notes  are  not  embraced  in  the  terms 
"  goods,  wares,  and  merchandise,"  as  used 
in  the  statute  of  frauds.  Whittemore  v. 
Gibbs,  24  N.  H.  484.  See  Hudson  v. 
Weir,  29  Ala.  294.  In  Beers  v.  Crowell, 
Dudley  (Geo.),  28,  it  was  decided  that 
treasnry  checks  on  the  Bank  of  the  United 


States  were  not  within  the  statute.  But 
in  Baldwin  v.  Williams,  3  Met.  367,  it  was 
decided  in  Massachusetts  that  a  contract 
for  the  sale  of  promissory  notes  is  within 
the  statute.  So  a  contract  for  the  sale  of 
shares  in  a  manufacturing  corporation. 
Tisdale  v.  Harris,  20  Pick.  9.  A  like  de- 
cision was  made  in  Connecticut.  North 
V.  Forest,  15  Conn.  404.  So  in  Maine, 
Pray  o.  Mitchell,  60  Maine,  430.  See, 
also,  to  the  same  effect,  Calvin  v.  Williams, 
8  Harr.  &  J.  38 ;  Thompson  v.  Alger,  12 
Met  428;  Ross  J.  in  Fay  o.  Wheeler,  44 
Yt.  292,  293.  An  agreement  for  the  sale 
of  bank  bills  was  held  within  the  statute 
of  frauds  in  Maine.  Gooch  v.  Holmes, 
41  Maine,  523.  In  Somerby  v.  Bun  tin, 
118  Mass.  279,  286,  Gray  C.  J.  said:  "It 
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this  point :  The  statute  does  not  apply  to  a  sale  of  shares  in  a  joint 
stock  banking  company,  Humble  v.  Mitchell ;  (J)  nor  to  a  sale  of 
stock  of  a  foreign  state,  Heseltine  v.  Siggers ;  (^e)  nor  to  a  sale  of 
railway  shares,  Tempest  v.  Kilner,  (<i)  Bowlby  v.  Bell,  («)  Brad- 
ley V.  Holdsworth,  (/)  and  Duncroft  v.  Albrecht ;  (^)  nor  of 
shares  in  a  mining  company  on  the  cost-book  principle,  Watson  v. 
Spratley,  (A)  Powell  v.  Jessop.  (i) 

§  112.  Most  of  the  forgoing  decisions  went  upon  the  ground 
that  the  sales  were  of  choses  in  action  not  properly  embraced  in 
the  words  *^  goods,  wares,  and  merchandise,"  (A;)  but  some  turned 
upon  other  enactments,  to  which  it  will  now  be  convenient  to  refer. 
These  are,  first,  the  4th  section  of  the  statute  of  frauds,  and  sec- 
ondly the  exemption  in  the  stamp  act,  of  agreements  relating  to 
the  sale  of  goods,  wares,  and  merchandise. 

§  113.  The  4th  section  (Z)  of  the  act  of  29  Car.  2,  c.  23,  enacts, 

was  held  by  the  court  of  chancery  in  Eng-  To  indnde  in  them  an  incorporeal  right 

landi  before  the  American    Reyolntion,  or  franchise,  granted  by  the  goremment, 

that  shares  in  a  corporation  were  goods,  securing  to  the  inventor  and  his  assigns 

wares,  and  merchandise  within  the  statute  the  ezclusiye  right  to  make,  use,  and  rend 

of  frauds.    Mussel  v.  Cooke,  Free.  Ch.  533 ;  the  article  patented ;  or  a  share  in  that 

CruU  V.  Dodson,  Sel.  Cas.  in  Ch.  41."    In  right,  which  has  no  separate  or  distinct 

Florida  the  statute  of  frauds  contains  the  existence  at  law  until  created  by  the  in- 

expression  "  personal  property,"  in  addi-  stmment  of  assignment ;  would  be  nnrea- 

tion  to  the  words  used  in  the  17th  section  sonably  to  extend  the  meaning  and  effect 

of  the  English  statute ;  and  it  has  been  of  words  which  have  already  been  carried 

held  in  that  state  that  shares  are  included  quite  far  enough."    Somerby  v.  Buntin, 

in  the  statute.    Southern  Life  &  Trust  118  Mass.  279,  285. 

Ins.  Co.  V.  Cole,  4  Florida,  359.    See,  (b)  11  A.  ft  K  205. 

Gadsden  v.  Lance,  1   McMullan  £q.  87.  (c)  1  Ex.  856. 

In  New  York  choses  in  action  are  ex-  {d)  3  C.  B.  249. 

pressly  named  as  requiring  a  writing  for  («)  3  C.  B.  284. 

the  sale  of  them,  and  the  cases  below  will  (/)  3  M.  &  W.  422. 

help  to  show  the  effect  of  the  enactment.  Q)  12  Sim.  189. 

People  V.  Beebe,  1  Barb.  379  ;  Allen  v,  (A)  10  Ex.  222,  and  24  L.  J.  Ex.  53. 

Aguine,  3  Selden,  543;  S.  C.  10  Barb.  (t)  18  C.  B.  886,  and  25  L.J.  C.P.  199. 

74 ;  Thompson  v,  Alger,  12  Met  436 ;  (k)  [The  word  '*  goods     alone  is  used 

Artcher  v.  Zeh,  5  Hill,  200.    In  a  case  in  the  serenth  section  of    he  statute  of 

where  the  question  arose  whether  an  oral  frauds  in  Indiana,  which  corresponds  to 

agreement  for  the  sale  of  an  interest  in  the  seventeenth  section  of  the  English 

an  invention,  before  letters  patent  are  ob-  statute ;  but  the  legal  efiect  of  the  section 

tained,  is  a  contract  for  the  sale  of  goods,  is  held  to  remain  the  same.    Yawter  v. 

wares,  and  merchandise  within  the  statute  Griffin,  40  Ind.  593.] 

of  frauds.  Gray  C.  J.  said :  "  The  words  (/)  It  was  held  in  Leroux  v.  Brown, 

of  the  statute  have  never  yet  been  extended  12  C.  B.  801,  and  22  L.  J.  C-  P.  1,  that 

by  any  court  beyond  securities  which  are  this  section  is  applicable  to  a  contract 

subjects  of  common  sale  and  barter,  and  made  in  a  foreign  country.    See  remariu 

which  have  a  visible  and  palpable  form,  on  the  ease  by  Willes  J.  in  Gibson  v.  Hoi- 
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^'  that  no  action  shall  be  brought  whereby  to  charge  any  executor 
or  administrator  upon  any  special  promise  to  answer  ^th  section 
damages  out  of  his  own  estate,  or  whereby  to  charge  the  of  frauds. 
defendant  upon  any  special  promise  to  answer  for  the  debt^  de- 
fault, or  miscarriages  of  another  person ;  or  to  charge  any  person 
upon  any  agreement  made  upon  consideration  of  marriage;  or 
upon  any  contract  or  sale  of  lands^  tenements,  or  hereditaments,  or 
any  interest  in  or  concerning  them ;  or  upon  any  agreement  that 
is  not  to  be  performed  within  the  space  of  one  year  from  the 
making  thereof,  unless  the  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof,  shall 
be  in  writing  and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him  lawfully  author- 
ized." The  stamp  act,  55  Geo.  3,  c.  184,  in  the  sched-  stamp 
ule  (reenacted  in  the  stamp  act,  1870),  title  "  Agree-  ^^* 
ments,"  exempts  from  stamp  duties  every  *^  memorandum,  letter, 
or  agreement,  made  for  or  relating  to  the  sale  of  any  goods,  wares, 
or  merchandise." 

§  114.  It  is  often  important  to  determine  w]iether  a  sale  of  cer- 
tain articles  attached  to  the  soil,  such  as  fixtures  and  j^j^^j^q^ 
growing  crops,  is  governed  by  the  17th  section  as  being  between 
a  sale  of  *^  goods,  wares,  and  merchandise,"  or  by  the  ijthsec- 
4th  section,  as  a  sale  of  an  '^  interest  in  or  concerning  ^  '^ 
land."  Though  these  two  sections,  on  a  cursory  perusal,  might 
seem  to  be  substantially  the  same,  both  requiring  some  written 
note  or  memorandum,  signed  by  the  party  to  be  charged,  a  more 
attentive  consideration  will  show  very  material  distinctions.  Agree- 
ments under  the  4th  section  require  a  written  note  or  memoran- 
dum, under  all  circumstances,  and  for  any  amount  or  value.  But 
under  the  17th  section,  the  necessity  for  the  writing  does  not  ex- 
ist when  the  value  is  under  10!.,  and  it  may  be  dispensed  with  in 
oontracts  for  larger  sums,  by  proof  of  part  acceptance  or  part  pay- 
land,  L.  R.  1  C.  P.  1 ;  85  L.  J.  C.  P.  5.  v.  Woodhall,  113  Kasa.  891,  894.  As  a 
[Ab  to  the  effect  to  be  given  in  one  conntrj  general  rule,  the  title  to  personal  property, 
to  oontracts  for  the  transfer  of  personal  perfected  under  the  laws  of  one  state,  is 
property  made  between  parties  abroad  in  respected  in  all  other  states  and  countries 
another  country,  see  Baltimore  &  Ohio  into  which  the  property  may  come.  The 
B.  R.  Co.  o.  Glenn,  2S  Md.  287,  322,  323  ;  yalidity  of  transfers  of  such  property  de- 
Hill  V,  8pear«  50  N.  H.  253 ;  Hall  v.  Cos-  pends  in  general  upon  the  law  of  the  place 
tello,  48  N.  H.  176;  Kline  v.  Baker,  99  of  the  contract;  sometimes  the  nn<s  of  the 
Mass.  253,  254 ;  Orcntt  v.  Kelson,  1  Gray,  property  is  an  important  consideration* 
536 ;  Finch  v.  Mansfield,  97  Mass.  89 ;  Suit    Ballard  v.  Wmter,  39  Conn.  179.] 
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ment  by  the  buyer,  or  by  the  giving  of  something  in  earnest  to 
bind  the  bargain.  Again,  a  contract  for  sale  under  the  17th  sec- 
tion is  exempt  from  stamp  duty,  but  if  the  agreement  be  for  a 
sale'bf  any  "interest  in  or  concerning  land,*'  a  stamp  is  required. 
Practically,  therefore,  the  whole  controversy  between  the  parties 
to  an  action  is  often  finally  disposed  of  by  this  test. 

§  115.  Complaint  has  been  made  at  different  times  of  the  unsat- 
Wbat  is  an  is^^ctory  character  of  the  decisions  in  which  the  courts 
interest  in  have  sought  to  establish  rules  distinguishing  with  accu- 
the4th        racy  and  certainty  whether  a  contract  for  the  sale  of 

section 

things  attached  to  the  soil  be  or  not  a  sale  of  an  interest 
in  land  within  the  4th  section.  Lord  Abinger,  in  1842,  gave  ex- 
pression to  this  complaint  in  a  somewhat  exaggerated  form  when 
he  said,  "  It  must  be  admitted,  taking  the  cases  altogether,  that 
no  general  rule  is  laid  down  by  any  one  of  them,  that  it  is  not  con- 
tradicted by  some  other,  (m) 

§  116.  Before  entering  upon  an  examination  of  the  decisions,  it 
will  conduce  to  a  proper  understanding  of  the  subject  to  transcribe 
in  full  the  remarks  of  Mr.  Justice  Blackburn  on  the  general  prin- 
ciples of  law  involved  in  the  question.  **  The  statutes  are  now 
applicable  to  all  contracts  for  the  sale  of  ^  goods,  wares,  and  mer- 
dhandise,'  words  which,  as  has  been  already  said,  comprehended 
all  tangible  movable  property  ;  I  say  movable  property,  for  things 
attached  to  the  soil  are  not  goods,  though  when  severed  from  it 
they  are ;  thus,  growing  trees  are  part  of  the  land,  but  the  cut 
logs  are  goods ;  and  so,  too,  bricks  or  stones  which  are  goods,  cease 
to  be  so  when  built  into  a  wall,  —  they  then  become  a  part  of  the 
soil.  Fixtures,  and  those  crops  which  are  included  amongst  em- 
blements, though  attached  to  the  soil,  are  not  for  all  purposes  part 
of  the  freehold. 

§  117.  ^  It  seems  pretty  plain  upon  principle  that  an  agreement 
to  transfer  the  property  in  something  that  is  attached  to  the  soil  at 
the  time  of  the  agreement,  but  which  is  to  be  severed  from  the 
soil  and  converted  into  goods  before  the  property  is  to  be  trans- 
ferred, is  an  agreement  for  the  sale  of  goods  within  the  meaning 
of  the  9  Geo.  4,  c.  14,  (n)  if  not  of  the  29  Car.  2,  c.  3.  The 
agreement  is,  that  the  thing  shall  be  rendered  into  goods,  and 
then  in  that  state  sold  ;  it  is  an  executory  agreement  for  the  sale 
of  goods  not  existing  in  that  capacity  at  the  time  of  the  contract. 

(m)  Rodwell  v.  Phillips,  9  M.  &  W.  505.        (n)  Lord  Tenterdon's  act,  anU,  §  93. 
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And  when  the  agreement  is,  that  the  property  is  to  be  transferred 
before  the  thing  is  seyered,  it  seems  clear  enough  that  it  is  not 
a  contract  for  the  sale  of  goods ;  it  is  a  contract  for  a  sale,  but  the 
thing  to  be  sold  is  not  goods.  If  this  be  the  principle,  the  true 
subject  of  inquiry  in  each  case  is.  When  do  the  parties  intend  that 
the  property  is  to  pass  ?  If  the  things  perish  by  inevitable  acci- 
dent before  the  severance,  whom  do  they  mean  to  bear  the  loss  ? 
for  in  general  that  is  a  good  test  of  whether  they  intend  the  prop- 
erty to  pass  or  not ;  in  other  words,  if  the  contract  be  for  the  sale 
of  the  things  after  they  have  been  severed  from  the  land,  so  as  to 
become  the  subject  of  larceny  at  common  law,  it  is,  at  least  since 
the  9  Geo.  4,  c.  14,  a  contract  for  the  sale  of  goods,  wares,  and 
merchandise,  within  the  17th  section.  On  the  whole  the  cases 
are  very  much  in  conformity  with  these  distinctions,  though  there 
is  some  authority  for  saying  that  a  sale  of  emblements  or  fixtures, 
vesting  an  interest  in  them  whilst  in  that  capacity  and  before  sev- 
erance, is  a  sale  of  goods  within  the  meaning  of  the  17th  section 
of  the  statute  of  frauds,  and  a  good  deal  of  authority  that  such  a 
sale  is  not  a  sale  of  an  interest  in  land  within  the  4th  section, 
which  may,  however,  be  the  case,  though  it  is  not  a  sale  of  goods, 
wares,  and  merchandise,  within  the  seventeenth."  (joi)  Nothing  is 
to  be  found  in  the  cases  reported  since  this  perspicuous  exposition 
was  published,  to  affect  its  accuracy,  or  to  shake  the  deductions 
drawn  by  the  learned  author  from  the  authorities  then  extant. 
There  can  be  little  hazard,  therefore,  in  laying  down  the  rules 
that  govern  this  subject,  supporting  them  by  the  appropriate  de- 
cisions, and  calling  attention  to  such  cases  as  seem  to  conflict  with 
the  general  current  of  authority. 

§  118.  The  jirBt  principle  then  i«,  that  an  agreement  to  transfer 
the  property  in  anything  attached  to  the  soil  at  the  time  Ymt  prin- 
of  the  agreement,  but  which  is  to  be  seyered  from  the  «oi7,   ^^®- 
and  converted  into  goods^  bbfobe  the  property  is  trans-  growing 
f erred  to  the  purchaser^  is  an  agreement  for  the  sale  of  be  severed 
goods,  an  executory  agreement,  governed  by  Lord  Ten-  propSty 
terden's  act,  and  therefore  within  the  ITth  section.  (/?)   P»"^- 
In  Smith  v.  Surman  (^)  the  agreement  was  to  sell  stand-   smith  v. 
ing  timber,  which  the  proprietor  had  begwi  to  cut  down, 

(o)  Blackburn  on  Sales,  9-10.  (,9),  a  E.  &.  C.  561. 

{p)  [SeefMMf,  §  126,  note  [y),  and  cases, 
cited.] 

8 


Surman. 
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two  trees  having  already  been  felled,  at  so  much  a  foot.  Held 
to  be  within  the  17th  section.  Bayley  B.  in  referring  to  this  case, 
in  Earl  of  Falmouth  v.  Thomas,  (r)  lays  stress  on  the  fact,  "  that 
the  seller  was  to  cut  down  ;  the  timber  was  to  be  made  a  chattel 
Pirker  v.  ^J  the  Seller. ^^  («)  In  Parker  v.  Staniland  (t)  the  sale 
Staniiand.  ^^  ^^  ^Y\q  plaintiff  of  all  the  potatoes  on  a  close  of  two 
acres,  at  4«.  6(2.  a  sack,  and  the  defendant  was  to  get  them  imme- 
diately. Here,  also,  it  was  held  that  there  was  a  sale  of  chattels, 
and  no  transfer  of  any  interest  in  the  land  ;  but  both  Lord  Ellen- 
borough  and  Mr.  Justice  Bayley  put  the  case  on  the  ground  that 
the  potatoes  were  to  be  taken  away  immediately^  and  to  gain 
nothing  by  farther  growth  in  the  soil ;  (u)  and  they  made  this 
fact  the  ground  for  distinguishing  the  case  from  Crosby  v.  Wads- 
worth,  (a:)  and  Waddington  v.  Bristow,  (y)  where  the  sales  of 
Warwick «.  growing  crops  of  grass  had  been  h^ld  to  come  under  the 
Bruce.  ^^.j^  section.  In  Warwick  v,  Bruce,  (z)  decided  by  the 
^!^S^  king's  bench  in  1813,  which  was  followed  by  Sainsbury  v. 
thews.  Matthews,  (a)  in  the  exchequer,  in  1838,  the  sale  was  of 
potatoes  not  mature^  and  that  were  to  be  dug  by  the  purchasers 
when  ripe,  in  the  former  case  for  a  gross  sum,  and  in  the  latter  at 
2s.  per  sack ;  and  in  both  cases  the  distinctions  suggested  in 
Smith  V.  Surman  and  Parker  v.  Staniland  were  disregarded ;  and 
the  sale  in  Warwick  v.  Bruce  was  held  not  to  be  of  an  interest  in 
land  under  the  4th  section,  while  the  decision  in  the  exchequer 
case  went  the  full  length  of  deciding  that  the  sale  was  one  of 
goods  and  chattels,  governed  by  the  17th  section.  The  distinc- 
tion between   crops  of  mature  and  immature  fructus  industri- 


(r)  1  C.  &  M.  105.  V,  Green,  1  C.  P.  Dir.  35,  that  a  sale  of 

(«)  [See  post,  §  126,  note  (y),  and  cases  growing  timber  to  be  taken  away  as  soon 

cited.    In  Marshall  v.  Oreen,  1  C.  P.  Div.  possible  by  the  purchaser  is  not  a  oon- 

40,  Lord  Coleridge  C.  J.,  referring  to  the  tract  for  the  sale  of  land  or  any  interest 

case  of  Smith  v.  Surman,  said :  "  The  only  therein,  within  the  4th  section  of  the  stat- 

distinction,  that  I  can  see  between  that  nte  of  frauds.] 

and  the  present  case,  is  that  there  the  trees  {t)  11  East,  862. 

were  to  be  cut  by  the  vendor;  but  Little-  (u)  [Post,  §   126,  note  (y);  Byasse  o. 

dale  J.  held  that,  'if  in  that  case  the  con-  Beese,  4  Met.  (Ky.)  372;  Huff  v.  McCaa- 

tract  had  been  for  the  sale  of  the  trees,  ley,  53  Penn.  St.  206;  Marshall  v.  Green, 

with  a  specific  liberty  to  the  vendee  to  1  C.  P.  Div.  35.] 

enter  the  land  to  cut  them,  it  would  not  (x)  6  East,  602. 

have  given  him  an  interest  in  the  laud  (y)  2  B.  &  P.  452. 

within  the  meaning  of  the  statute.' "    It  (s)  2  M.  &  S.  205. 

was  decided  in  the  above  case  of  Marshall  (a)  4  M.  &  W._34S. 
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ale8  was  also  expressly  repudiated  by  Littledale  J.  in  Evans  v. 
Roberts,  (i)  In  Washburn  v.  Burrows,  (<?)  where  the  WMhbum 
pleadings  averred  that  certain  crops  of  grass,  growing  ^-S'*'™^- 
on  a  particular  estate,  were  assigned  as  security,  it  became  neces- 
sary to  inquire  whether  this  averment  necessarily  implied  the 
transfer  of  an  interest  in  land.  The  court,  after  taking  time  to 
consider,  intimated  that  this  plea  would  be  satisfied  by  proving 
that  the  grass  was  to  be  severed  from  the  soil,  and  delivered  as  a 
chattel.  Rolfe  B.  in  delivering  the  judgment,  said,  ^^  Certainly, 
where  the  owner  of  the  soil  sells  what  is  growing  on  the  land, 
whether  natural  produce,  as  timber,  grass,  or  apples,  or  fructus  in- 
diLstridleSy  as  com,  pulse,  or  the  like,  on  the  terms  that  he  is  to 
cut  or  sever  them  from  the  land,  and  then  deliver  them  to  the 
purchaser,  the  purchaser  acquires  no  interest  in  the  soil,  which  in 
such  case  is  only  in  the  nature  of  a  warehouse  for  what  is  to  come 
to  him  merely  as  a  personal  chattel."  Qd) 

§  119.  In  most  of  the  foregoing  cases  it  will  be  observed,  that 
under  the  contracts  the  property  in  the  thing  sold  remained  in  the 
yendor  till  after  severance.  In  Smith  v.  Surman  the  price  de- 
pended on  the  measurement  of  the  timber  after  cutting  it,  for  it 
was  sold  at  so  much  a  foot ;  and  in  Parker  v,  Staniland  and  Sains- 
bury  V.  Matthews  the  potatoes  were  also  to  be  measured  after 
being  gathered,  in  order  to  determine  the  price.  If  the  thing  sold 
had  been  destroyed  before  measurement,  the  loss  would  have  fallen 
on  the  vendor,  because  the  property  remained  in  him.  (Post^ 
book  II.  ch.  iii.)  The  bargain  therefore  was  simply  that  the 
things  sold  were  to  be  severed  and  converted  into  chattels  be- 
fore the  sale  took  effect,  and  fell  under  the  first  principle  above 
stated,  (e)  But  Warwick  v.  Bruce  is  governed  by  the  rule  next 
to  be  stated. 

§  120.  The  second  principle  on  this  subject  is,  that  where  there 
is  a  perfect  bargain  and  sale,  vesting  the  property  at   g^cond 
once  in  the  buyer  before  severance,  a  distinction  is  made  pnn«pi«- 
between  the  natural  growth  of  the  soil,  as  grass,  timber,  property 
fruit  on  trees,  Ac.  &c.  which  at  common  law  are  part  foresever- 
of  the  soil,  and  fructiu  industriales,  fruits  produced  by   •"^' 
the  annual  labor  of  man,  in  sowing  and  reaping,  planting  and 

(6)  5  B.  &  C.  836.  {d)  [See  past,  §  124,  note  {p) ;  Grove  J. 

(c)  1  Ex.  107.  in  Marshall  v.  Green,  1  C.  P.  Diy.  44.] 

{€)  [Post,  §  126,  note  (jr).] 
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gathering.  The  former  are  an  interest  in  land,  embraced  in  the 
If  fructut  4th  section  ;  (/)  the  latter  are  chattels,  for  at  common 
4Si**9e^ion  ^^  *  growing  cTop,  prodaccd  by  the  labor  and  expense 
Applies.  of  the  occupier  of  lands,  was,  as  the  representative  of 
that  labor  and  expense,  considered  an  independent  chattel,  (jg) 

§  121.  The  first  and  leading  case  in  which  this  distinction  was 
Ufructus  fully  considered,  was  Evans  v.  Roberts.  (^)  A  verbal 
a^t'iTth  contract  was  made,  by  which  the  defendant  agreed  to 
r^^ikT  purchase  of  the  plaintifE  a  cover  of  potatoes  then  in  the 
Evanl^.  ground,  to  be  turned  up  by  the  plaintiff,  at  the  price  of 
Roberts.       e^i^^  ^^^  ^^^  defendant  paid  one  shilling  Ernest.     The 

action  was  assumpsit  '^  for  crops  of  potatoes  bargained  and  sold,*' 
and  it  was  objected  that  this  was  a  contract  of  sale  of  an  interest 
in  or  concerning  land,  within  the  meaning  of  the  4th  section  of 
the  statute  of  frauds.  Bayley  J.  said,  ^^  I  am  of  opinion  that  in 
this  case  there  was  not  a  contract  for  the  sale  of  any  lands,  tene- 
ments, or  hereditaments,  or  any  interest  in  or  concerning  them, 
but  a  contract  only  for  the  sale  or  delivery  of  things,  which,  at  the 
time  of  the  delivery,  should  be  goods  and  chattels.  It  appears 
that  the  contract  was  for  a  cover  of  potatoes ;  the  vendor  was  to 
raise  the  potatoes  from  the  ground^  at  the  request  of  the  vendee. 
The  effect  of  the  contract,  therefore,  was  to  give  to  the  buyer  a 
right  to  all  the  potatoes  which  a  given  quantity  of  land  should 
produce,  but  not  to  give  him  any  right  to  the  possession  of  the 
land  ;  he  was  merely  to  have  the  potatoes  delivered  to  him  when 
their  growth  was  complete.  Most  of  the  authorities  cited  in  the 
course  of  the  argument  to  show  that  this  contract  gave  the  vendee 
an  interest  in  the  land,  within  the  meaning  of  the  4th  section  of 
the  statute  of  frauds,  are  distinguishable  from  the  present  case. 
In  Crosby  v.  Wadsworth.  (K)  the  buyer  did  acquire  an  interest  in 
the  land,  for  by  the  terms  of  the  contract,  he  was  to  mow  the 
grass,  and  must  therefore  have  had  possession  of  the  land  lor  that 
purpose.  Besides,  in  that  case  the  contract  was  for  the  growing 
grass,  which  is  the  natural  and  permanent  produce  of  the  land, 

(/)  [If  the  parties  to  a  contract  for  the  Owens  v.  Lewis,  46  Ind.  48S.    See  poMt,  § 

sale  of  growing  trees  intend  that  the  prop-  126,  note  (y).] 

ertj  in  the  trees  shall  pass  presently  before  (g)  Per  Baylej  J.  in  Evans  v.  Boberts, 

aeverance  from  the  soil,  the  contract  comes  5  B.  &  C.  836 ;  [Kingsley  v,  Holbrook,  45 

within  the  statute,  and  must  be  in  writing.  N.  H.  813,  318,  319 ;  Dunne  «.  Fei^gaaon, 

Colt  J.  in  White  v,  Foster,  102  Mass.  378 ;  1  Hayes  Ir.  R.  542.] 

(h)  6  East,  602. 
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lenewed  from  time  to  time  without  caltiyation.  Now,  growing 
graas  does  not  come  within  the  description  of  goods  and  chattels, 
and  cannot  be  seized  as  such  under  a  fi,  fa. ;  it  goes  to  the  heir 
and  not  to  the  executor;  but  growing  potatoes  come  within  the 
description  of  emblements,  and  are  deemed  chattels  by  reason  of 
their  being  raised  by  labor  and  manurance.  They  go  to  the  ex- 
ecutor of  tenant  in  fee  simple,  although  they  are  fixed  to  the  free- 
hold, (t)  and  may  be  taken  in  execution  under  a  fi,  fa.  by  which 
the  sheriff  is  commanded  to  levy  the  debt  of  the  goods  and  chattels 
of  the  defendant ;  and  if  a  growing  crop  of  potatoes  be  chattels, 
then  they  are  not  within  the  provisions  of  the  4th  section  of  the 
statute  of  frauds,  which  relate  to  lands,  tenements,  or  heredita- 
ments, or  any  interest  in  or  concerning  them.''  And  again,  at  p. 
835,  **  It  has  been  insisted  that  the  right  to  have  the  potatoes  re- 
main in  the  ground  is  an  interest  in  the  land,  but  a  party  entitled 
to  emblements  has  the  same  right,  and  yet  he  is  not  by  virtue  of 
that  right  considered  to  have  any  interest  in  the  land.  For  the 
land  goes  to  the  heir,  but  the  emblements  go  to  the  executor.  In 
Tidd's  Practice,  1039,  it  is  laid  down,  that  under  a  fieri  facias 
the  sheriff  may  sell  fruetus  industriales^  as  com  growing,  which 
goes  to  the  executor,  or  fixtures,  which  may  be  removed  by  the 
tenant ;  but  not  furnaces,  apples  upon  trees,  which  belong  to  the 
freehold,  and  go  to  the  heir.  The  distinction  is  between  those 
things  which  go  to  the  executor  and  those  which  go  to  the  heir. 
The  former  may  be  seized  and  sold  under  the  fi.fa.y  the  latter  can- 
not. The  former  miLSt^  therefore^  in  contemplation  of  law  ^  he  consid- 
ered chattels.^'*  At  the  close  of  his  opinion,  the  learned  judge  said : 
^^  I  am  of  opinion  that  there  was  not  in  this  case  any  contract  or 
sale  of  lands,  Ac.  hut  that  there  was  a  contract  for  the  sale  of  goods^ 
wares^  and  merchandise^  within  the  meaning  of  the  Vlth  section^ 
though  not  to  the  amount  which  makes  a  written  note  or  memo- 
randum of  the  bargain  necessary.*'  Holroyd  J.  said  :  ''  The  con- 
tract being  for  the  sale  of  the  produce  of  a  given  quantity  of  land, 
was  a  contract  to  render  what  afterwards  would  become  a  chattel." 
Littledale  J.  was  as  explicit  as  Bayley  J.  in  taking  the  distinction 
above  pointed  out.  He  said,  p.  840 :  '^  This  contract  only  gives  to 
the  vendee  an  interest  in  that  growing  produce  of  the  land  which 
constituted  its  annual  profit.  Such  an  interest  does  not  constitute 
part  of  the  realty Lord  Coke  in  all  cases  distinguishes  be- 

(t)  Com.  Dig.  tit.  Biens,  G. 
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tween  the  land  and  the  growing  produce  of  the  land ;  he  considers 
the  latter  as  a  personal  chattel  independent  on,  and  distinct  from, 
the  land.  If,  therefore,  a  growing  crop  of  com  does  not  in  any  of 
these  cases  constitute  any  part  of  the  land,  I  think  that  a  sale  of  any 
growing  produce  of  the  earth  (reared  by  labor  and  expense),  in 
actual  existence  at  the  time  of  the  contract,  whether  it  be  in  a  state 
of  maturity  or  not,  is  not  to  be  considered  as  a  sale  of  an  interest 
in  or  concerning  land  within  the  meaning  of  the  4th  section  of 
the  statute  of  frauds ;  biU  a  contract  for  the  sale  of  goods^  toares^ 
and  merchandise^  within  the  VJth  section  of  that  statute.'*  (k) 

§  122.  In  Jones  v.  Flint,  (l)  decided  in  1889,  Evans  v.  Roberts 
Jones  V.  ^^  followed  and  approved,  on  the  ground  of  the  distinc- 
Fiint.  tion  between  fructus  industriales^  which  are  chattels, 

and  the  natural  growth  of  grass,  Ac.  which  are  part  of  the  free- 
hold ;  and  any  distinction  between  crops  mature  and  immature,  as 
well  as  between  cases  where  the  buyer  or  the  seller  is  to  take  the 
crop  out  of  the  ground,  was  expressly  rejected.  In  both  cases, 
also,  the  earlier  dictum  of  Sir  James  Mansfield,  in  Kmmerson  v. 
Heelis,  (m)  is  practically  overruled.  The  two  cases  of  Evans  v, 
Roberts  and  Jones  v.  Flint  have  remained  unquestioned  to  the 
present  time  as  authority  for  the  rule  that  fructus  industrialeSj 
even  when  growing  in  the  soil,  are  chattels ;  while  another  series 
of  decisions  have  maintained  the  principle  that  the  natural  growth 
of  the  land  is  part  of  the  freehold,  and  that  contracts  for  the  sale 
of  it,  transferring  the  property  before  severance,  are  governed  by 
the  4th  section. 

§  128.  In  Rodwell  v.  Phillips,  (n)  a  written  sale  of  «  aU  the 
crops  of  fruits  and  vegetables  of  the  upper  portion  of  the  garden, 

(h)  [In  Pitkio  et  al.  v.  Noyes,  48  N.  H.  tliat  the  oontract  was  snbstantiallj  a  lalo 

294,  it  appeared  that  the  plaintiffs,  who  of  poutoes,  which  the  defendant  might 

were  manufacturers  of  starch,  orally  agreed  raise  himaelf,  or  procure  bj  purchase  or 

with  the  defendant  that  he  should  raiae  otherwise,  and  it  was  left  to  the  jury  to 

three  acres  of  potatoes,  and  deliver  them  determine  the  issue  thus  raised,  with  the 

to  the  plaintiflv,  at  their  mill,  at  a  certain  instruction  that,  if  it  was  a  contract  of 

price  by  the  bushel.    It  was  not  claimed  the  former  character  it  would  not  be  within 

that  this  was  a  contract  for  any  interest  in  the  statute  of  frauds ;  but  if  the  latter,  it 

or  concerning  lands,  and  so  that  question  would  be  within  the  statute.    See  perFos- 

was  not  discussed ;  but  it  was  claimed,  on  ter  J.  in  Prescott  v.  Locke,  51  K.  H.  97, 

one  side,  that  it  was  a  contract  essentially  98 ;  ante,  §  109,  note  (jf).] 

for  the  work  and  labor  and  materials  of  (/)  10  Ad.  &  E.  753. 

the  defendant  in  raising  the  potatoes,  so  (m)  3  Taunt.  88. 

that  he  was  bound  himself  to  raise  them ;  (n)  9  M.  &  W.  502. 
and,  on  the  other  hand,  it  was  claimed 
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from  the  large  pear  trees  for  the  sum  of  80Z./'  the  purchaser  hav- 
ing paid  down  11.  as  deposit,  was  held  by  Lord  Abinger  i^^qh  9. 
to  be  the  sale  of  an  interest  in  land ;  but  the  ratio  decir  Phiiiipt. 
dendi  was  that  it  certainly  was  not  such  a  contract  for  the  sale  of 
goods,  wares,  and  merchandise  as  under  the  stamp  act  was  exempted, 
and  the  plaintiff  was  nonsuited,  the  agreement  not  being  stamped. 

§  124.  In  Campbell  v.  Roots,  (0}  plaintiff,  in  May,  made  a  ver- 
bal agreement  to  buy  a  crop  of  grass  growing  on  a  cer-  Campbell 
tain  close,  to  be  cleared  by  the  end  of  September,  at  5L  10«.  *•  ^^^ 
per  acre :  half  the  price  to  be  paid  down  before  any  of  the  grass 
was  cut.     Held  by  all  the  judges,  to  be  void  under  the  4th  sec- 
tion, (jp)     This  case  is  in  entire  conformity  with  Crosby  Crosby  «. 
V,  Wadsworth,  (9)  where  Lord   EUenborough  held  a   wortb. 
similar  contract  to  be  an  agreement  for  the  sale  of  an  interest  in 
land,  "  conferring  an  exclusive  right  to  the  vesture  of  the  land 
during  a  limited  time  and  for  given  purposes."     In  gcoveUr. 
Scovell  V.  Boxall,  (r)  a  parol  contract  for  the  purchase   Boat*ii. 
of  standing  underwood,  to  be  cut  down  by  the  purchaser,  and  in 
Teal  V,  Auty,  (b)  an  unstamped  agreement  for  the  sale  i^^  ^^ 
of  growing  poles,  were  held  to  be  agreements  for  the  ^^'7* 
sale  of  an  interest  in  land,  (f)    In  the  former  case,  Hullock  B. 
cited  with  approval,  and  recognized  as  authority,  the  case  of  Evans 
V,  Roberts,  (u) 

§  125.  In  all  of  these  cases  it  will  be  remarked  that  the  distinc- 
tion pointed  out  by  Mr.  Justice  Blackburn  in  his  treatise  is  found 
to  prevail.  In  Rodwell  v.  Phillips,  the  whole  crop  of  fruit  on  the 
trees ;  in  Campbell  v.  Roots,  and  Crosby  v,  Wadsworth,  the  whole 
growth  of  grass  on  the  land ;  and  in  Scovell  v.  Boxall,  and  Teal  v. 
Auty,  the  standing  undergrowth,  and  the  growing  poles,  were  all 
transferred  to  the  purchasers  before  severance  from  the  soil. 

§  126.  From  all  that  precedes)  the  law  on  the  subject  of  the 

(0)  2  M.  &  W.  24S.  tbe  field,  tt  the  time  of  tbe  sale;  npon 
\p)  [Toaching  tbis  subject,  bat  IiitoIt-  which  it  was  held  that  this  was  not  a  con- 
ing a  difierent  branch  of  inqniry,  is  the  stmctiTe  delireiy  of  the  haj  as  a  chattel, 
nmewhat  singular  case  of  Lamson    v,  which  would  pass  a  title  to  it,  as  against 
Patch,  5  Allen,  586,  in  which  it  appeared  third  persons.] 
that  there  was  a  written  transfer  of  grow-  (q)  6  £ast,j602. 
ing  grass,  with  an  agreement  that  tbe  (r)  I  T.  &  Jerr.  396. 
Tendor  should  cut  it  at  the  proper  time,  (s)  S  B.  &  B.  101. 
and  an  attempt  to  make  delivery  of  it  by  (t)  [See,  to  the  same  effect,  Eingsley  v, 
the  Tendor  plucking  a  handful  of  the  grow-  Holbrook,  45  N.  H.  313,  319.] 
ing  grass  and  giving  it  to  the  vendee  in  (u)  5  B.  &  G.  836. 
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Bale  of  growing  crops  may  be  summed  up  in  the  following  propo- 
Generai  sition,  viz :  Growing  crops,  if  fractuB  induBtrialeB^  are 
aTtogrow"  chattels,  and  an  agreement  for  the  sale  of  them,  whether 
ing  crops,  mature  or  immature,  whether  the  property  in  them  is 
transferred  before  or  after  severance,  is  not  an  agreement  for 
the  sale  of  any  interest  in  land,  and  is  not  governed  by  the  4th 
section  of  the  statute  of  frauds,  (jxi)  Growing  crops,  if  fructuB 
naturaleSy  are  part  of  the  soil  before  severance^  and  an  agreement, 
therefore,  vesting  an  interest  in  them  in  the  purchaser  before  sev- 
erance, is  governed  by  the  4th  section,  (a;^)  but  if  the  interest  is 
not  to  be  vested  till  they  are  converted  into  chattels  by  severance, 
then  the  agreement  is  an  executory  agreement  for  the  sale  of 
goods,  wares,  and  merchandise,  governed  by  the  17th,  and  not  by 
the  4th  section  of  the  statute,  (y) 

{x)  [See  Eingslej  v.  Hoi  brook,  45  N.  snch  interest    Such  contracts  are  held  to 

H.  did,  818,  319 ;  Howe  v,  Batchdder,  49  he,  at  least,  executory  contracts  for  the  sale 

N.  H.  204,  208  ;  Buck  v.  Pickwell,  27  Vt.  of  chattels  as  they  shaU  he  thereafterwards 

157 ;  Dunne  v.  Ferguson,  1  Hayes  Ir.  R.  severed  from  the  real  estate.    Colt  J.  in 

541 ;  Bryant  v.  Crosby,  40  Maine,  9,  21-  White  v.  Foster,    102  Mass.   375,  378  ; 

23 ;  Cutler  V.  Pope,  13  Maine,  377  ;  Bricker  Wilde  J.  in  Claflin  v.  Carpenter,  4  Met. 

V,  Hughes,  4  Ind.  146 ;  Sherry  t;.  Pickcn,  583  ;  Drake  v.  Wells,  11  Allen,  41  ;  De- 

10  Ind.  375 ;  Marshall  v.  Ferguson,  28  laney  v.  Boot,  99  Mass.  546 ;  Parsons  v. 

Cal.  65;  Austin  v.  Sawyer,  9  Cowen,  89 ;  Smith,  5  Allen,  578;  Nelson  p.  Nelson,  6 

Whipple  V.  Foot,  2  John.  422 :  Stewart  v.  Gray,  385 ;  Douglas  v,  Shumway,  13  Gray, 

Doughty,  9  John.  112;   Miller  v.  State,  498;  Nettleton  v.  Sikes,  8  Met.  84 ;  Whit- 

39  Ind.  267 ;  Britian  v,  McKay,  1  Ired.  marsh  v.  Walker,  1  Met  313 ;  Giles  v.  Si- 

265;  Bull  v.  Griswold,  19  111.681;  Ross  monds,  15  Gray,  441;    1  Chitty  Contr. 

V.  Welch,  11  Gray,  235;Pnmert;.  Piercy,  (llth  Am.  ed.)  415,416;    Killroore   v. 

40Md.  212.]  Howlett,    48    N.   Y.   569;    Bostwick   9. 

(r^)  [See  Lord  Coleridge  C.  J.  in  Mar-  Leach,  3  Day,  484  ;  Erskine  v.  Plummer, 

shall  V.  Green,  1  C.  P.  Div.  3S-40;  Slo-  7  Greenl.  447;   Byasse  v,  Reese,  4  MeU 

cum  V,  Seymour,  7  Vroom,  188.]  (Ky.)  372  ;  Cain  v.  M'Guire,  IS  B.  Mon. 

(y)  [In  sales  of  growing  timher  the  dis-  840;  Edwards  v.  Grand  Trunk  R.  R.  54 

tinction  between  cases  where  it  is  to  he  Maind^  105;   Mumford    v.   Whitney,  15 

severed  by  the  vendor  and  those  where  it  Wend.  380 ;  Marshall  v.  Green,  1  C.  P. 

is  to  he  severed  by  the  purchaser,  has  not  Div.  85 ;  Slocum  v.  Seymour,  7  Vroom, 

always  been  regarded.    Thus,  where  cases  188.    **  It  may  be  difficult  in  many  cases," 

have  arisen  under  parol  or  simple  con-  as  Colt  J.  remarks  in  White  v.  Foster,  102 

tracts,  for  the  sale  of  growing  timber,  or  Mass.  378,  "  to  determine,  from  the  terms 

other  products  of  the  soil,  to  he  cut  and  of  the  contract,  whether  the  parties  intend 

severed  from  the  freehold  by  the  vendee,  to  grant  a  present  estate  in  the  trees  while 

snch  agreements,  with  reference  to  the  growing,  or  only  a  right,  either  definite  or 

statute  of  frauds,  and  in  order  to  give  unlimited  as  to  time,  to  enter  and  cut,  with 

effect  to  them,  have  been  construed  as  not  a  title  to  the  property  when  it  becomes  a 

intended  hy  the  parties  to  convey  any  in-  chattel.     If  the  former  he  the  true  con- 

terest  in  land,  and  therefore  not  within  struction,  then  the  contract  comes  within 

the  statute  of  frauds  respecting  the  sale  of  the  statute,  and  must  he  in  writing;  if  the 
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§  127.  Whether  fructus  industriales  while  still  growing  are  not 
only  chattels,  but  ^^  goods,  wares,  and  merchandise,"  has  Are/ruc- 
not,   it  la   believed,   been   directly   decided,  (z)     Both   *^i^^ 
Bayley  J.  and  Littledale  J.  expressed  an  opinion  in  the  ^^^^  ^^^ 
affirmative  in   Evans  v.  Roberts  (^supra^  §  121),  and   growing? 

latter,  then,  though  wholly  oral,  it  may  be  to  be  sold,  is  only  a  breach  of  contract, 

enforced A   simple  oral  contract  the  remedy  for  which  is  an  action  for  dam- 

ibr  the  sale  of  trees,  to  be  removed  in  a  ages  as  in  the  common  case  of  a  failure  or 
definite  time,  would  be  construed  as  not  refusal  to  deliver  ordinary  chattels  in  pur- 
intended  to  convey  an  interest  in  the  land,  suance  of  a  contract  of  sale.  Drake  r. 
because  the  parties  must  have  known  that  Wells,  11  Allen,  143;  Giles  v.  Simonds, 
such  could  not  be  its  effect."  See  Grove  15  Gray,  444 ;  Whitmarsh  v.  Walker,  1 
J.  in  Marshall  v.  Green,  1  C.  P.  Biv.  44.  Met.  316;  Owens  v.  Lewis,  46  Ind.  488. 
Whenever  the  timber  or  other  growth  of  But  it  has  been  recently  decided  in  New 
the  soil  is  severed  from  the  freehold  nnder  Hampshire,  upon  careful  consideration  of 
the  contract,  it  becomes  personal  property,  the  conflicting  decisions,  both  in  England 
the  title  to  which  is  vested  in  the  vendee  and  the  United  States,  that  an  .agreement 
absolutely,  and  the  rule  applies  that  where  for  the  sale  of  growing  trees,  with  a  right 
chattels  belonging  to  one  person  are  placed  at  any  future  time,  whether  fixed  or  indef- 
or  left  on  the  land  of  another,  with  the  inite,  to  enter  upon  the  land  and  remove 
permission  of  the  latter,  the  owner  of  the  them,  does  purport  to  convey  an  interest 
chattels  has  an  implied  irrevocable  license  in  land,  and  is  within  the  statute  of  frauds, 
to  enter  and  remove  them.  Drake  t;.  and  therefore  must  be  in  writing.  Howe 
Wells,  II  Allen,  141-143;  Giles  v.  Si-  v.  Batchelder,  49  N.  H.  204 ;  Kingsley  v. 
monds,  15  Gray,  441 ;  Nettleton  v,  Sikes,  Holbrook,  45  N.  H.  313,  318,  319 ;  Putney 
8  Met.  34 ;  Heath  v.  Randall,  4  Gush.  195 ;  v.  Day,  6  N.  H.  430 ;  Olmstead  v.  Niles,  7 
Russell  V,  Richards,  1  Fairf.  429;  S.  C.  2  N.  H.  622 ;  Ochington  o.  Richey,  41  N. 
Fairf.  371 ;  McNeal  v,  Emerson,  15  Gray,  H.  275.  So  in  Vermont,  in  the  case  of 
384 ;  Smith  v,  Benson,  1  Hill  (N.  Y.),  176;  Buck  v.  Pickwell,  27  Vt.  157,  it  was  deter. 
Barnes  v.  Barnes,  6  V t.  388  ;  Mumford  v.  mined  that  no  action  can  be  maintained 
Whitney,  15  Wend.  380;  Pierrepont  r.  on  such  an  agreement;  nor  can  it  in  any 
Barnard,  5  Barb.  364 ;  2  Selden,  279 ;  2  way  be  made  available,  as  a  contract,  so 
Am.  Lead.  Gas.  (4th  Am.  ed.)  739,  740,  long  as  it  remains  executory.  See  to  same 
746,  752  ;  Owens  v.  Lewis,  46  Ind.  488.  effect,  Green  v.  Armstrong,  1  Denio,  550 ; 
But  so  long  as  the  timber,  trees,  or  other  Warren  v.  Leland,  2  Barb.  614,  618 ;  Du- 
product  of  the  soil  continues  in  its  natural  hois  t^.  Kelly,  10  Barb.  496 ;  Pierrepont  v, 
oonditioD,  and  no  act  is  done  by  the  vendee  Barnard,  5  Barb.  364 ;  Teakle  v.  Jacob, 
towards  its  separation  from  the  soil,  no  33  Penn.  St.  376 ;  Huff  v.  McOauIey,  53 
property  or  title  passes  to  the  vendee.  A  Penn.  St.  206 ;  Pattison's  Appeal,  61 
revocation  of  the  license  to  enter  on  the  Penn.  St.  294 ;  Ellison  v.  Brigham,  38 
land  does  not  defeat  any  vali4  title ;  the  V t.  64 ;  Sterling  v.  Baldwin,  42  Vt.  306  ; 
contract  being  still  executory,  no  title  has  Harrell  v.  Miller,  35  Miss.  700 ;  Vorebeck 
passed  to  the  vendee,  and  the  refusal  of  v»  Roe,  50  Barb.  302;  McGregor  v.  Brown, 
the  vendor  to  permit  the  vendee  to  enter  6  Selden,  114.  But  it  was  conceded  by 
on  the  land  for  the  purpose  of  disconifect-  Bennett  J.,  giving  the  opinion  of  the  court 
ing  from  the  freehold  the  property  agreed  in  Buck  v.  Pickwell,  27  Yt.  157,  166,  that 

(z)  See  Glover  v.  Coles,  1  Bing.  6  ;  and  Pitkin  v.  Noyes,  48  N.  H.  294,  cited  and 

Owen  V.  Legh,  3  B.  &  Aid.  470,  both  be-  stated,  aiUe,  §  121,  note  (A;).] 
ing  cases  of  distress  for  rent.    [See,  also. 
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Mr.  Taylor,  in  his  Treatise  on  Evidence,  (a)  treats  the  proposition 
as  being  perfectly  clear  in  the  same  sense.  Blackbam  J.,  on  the 
contrary,  (J)  says  that  the  proposition  is  "  exceedingly  question- 
able," and  that  no  authority  was  given  for  it  in  Evans  v.  Roberts. 
Mr.  Taylor  cites  no  authority  for  his  opinion.  The  cases  bearing 
Mayfieid  v.  on  this  point  are  Mayfield  v.  Wadsley  (c)  and  Hallen  v. 
Hai?*'T  R"°^6r.  ((Z)  In  the  former,  an  outgoing  tenant  obtained 
Runder.  a  verdict,  which  was  upheld,  on  a  count  for  crops  bar- 
gained and  sold  against  an  incoming  tenant,  who  had  agreed  to 
take  them  at  valuation ;  and  in  the  latter,  counts  for  fixtures  bar- 
gained and  sold  were  held  sufficient ;  but  Blackburn  J.  observes  on 
these  cases,  first,  that  in  Hallen  v,  Runder  the  court  expressly  de- 
cided that  an  agreement  for  the  sale  of  fixtures  between  the  land- 
lord and  the  outgoing  tenant  was  not  a  sale  of  goods^  either  within 
the  statute  of  frauds  or  the  meaning  of  a  count  for  goods  sold  and 
delivered ;  and  secondly,  that  in  both  cases  the  land  itself  was  to 
pass  to  the  purchaser,  and  the  agreement  was,  therefore,  rather  an 
abandonment  of  the  vendor's  right  to  diminish  the  value  of  the 
land  than  a  sale  of  anything.  The  learned  author,  in  another  pas- 
sage, (e)  says  that  ^Hhey  are  certainly  chattels,  but  they  are  not 
goods^  but  are  so  far  a  part  of  the  soil  that  larceny  at  common  law 

"  if  the  contract  is  for  a  valaable  consider-  twenty-two  trees  to  be  titken  awaj  imme- 

ation,  and  has  been  executed  bj  the  yen-  diatelj  was  not  a  sale  of  an  interest  in 

dee,  by  his  actually  severing  the  trees  from  land,  but    merely  of  so  much  timber." 

the  freehold  under  the  contract,  the  prop-  Grove  J.  said :  "  Here  the  trees  were  to 

erty  in  the  trees  would,  doubtless,  when  be  cut  as  soon  as  possible,  but  even  assum- 

cnt,  vest  in  the  vendee,  and  become  his."  ing  that  they  were  not  to  be  cat  for  a 

See,  also,  Yale  v.  Seely,  15  Vt  221.    A  month,  I  think  that  the  test  would  be 

distinction  is  sometimes   made   between  whether  the  parties  really  looked  to  their 

those  cases  where  the  contract  for  the  sale  deriving  benefit  from  the  land,  or  merdy 

of  growing  trees  is  made  with  a  view  to  intended  that  the  land  should  be  in  the 

immediate  severance,  and  those  where  the  nature  of  a  warehouse  for  the  trees  daring 

trees  are  to  remain  standing  for  a  long  or  that  period."  See,  further,  on  the  point  of 

uncertain  time.     See  Byasse  v.  Reese,  4  intention,  Littledale  J.  and  Park  J.  in 

Met  (Ky.)  372;  Huff  v.  McCauley,  53  Smith  v.  Surman,  9  B.  &  C.  561.] 

Pcnn.  St  206,  and  cases  cited  above ;  Par-  (a)  Taylor  on  Ev.  891,  s.  953,  ed.  1864. 

ker  V.  Staniland,  11  East,  362;  ante,  §  118.  (6)  Blackburn  on  Sales,  pp.  19,  20. 

See  1  Sugden  V.  9b  P.  (8th  Am.  ed.)  126,  (c)  3  B.  &  C.  357.    [See  Knight  v.  The 

note  (a) ;  1  Chitty  Contr.  (11th  Am.  ed.)  New  England  Worsted  Co.  2  Cush.  289, 

415,  416,  and  note  (j).    In  Marshall  o.  290.] 

Green,  1  C.  P.  Div.  35, 40,  Lord  Coleridge  (d)  1  C,  M.  &  B.  267 ;  [Strong  v.  Doyle, 

C.  J.  said :  "  Apart  from  any  decisions  on  110  BCass.  93.] 

the  subject,  and  as  a  matter  of  common  (e)  Blackburn,  p.  17. 
sense,  it  would  seem  obvious  that  a  sale  of 


PART  U.]      WHAT  ARE  GOODS,  WARES,  AND  MERCHANDISE.  128 

could  not  be  committed  on  them,'*  and  Lord  EUenborough  was 
also  of  this  opinion.  (/}  This  point  must,  it  is  apprehended,  be 
considered  as  still  undetermined. 

§  128.  It  is  sometimes  a  matter  of  doubt  whether  growing  crops 
are  properly  comprehended  in  the  class  olfructu%  indu^  Intenne- 
trialeB  or  fructu%  naturales.    There  is  an  intermediate  of  crops, 
class  of  products  of  the  soil,  not  annual,  as  emblements,  not  per- 
manent as  grass  or  trees,  but  affording  either  no  crop  till  the 
second  or  third  year,  or  affording  a  succession  of  crops  for  two  or 
three  years  before  they  are  exhausted,  such  as  madder,  clover, 
teasles,  &c.     The  only  reported  case  on  this  subject  is   qj^^^  „. 
Graves  v.  Weld,  (jf)  which  was  urged  by  very  able   ^®*^' 
counsel,  and  decided,  after  consideration,  by  Lord  Denman,  who 
delivered  the  unanimous  judgment  of  the  court,  consisting  of  him- 
self and  Littledale,  Park,  and  Patterson  JJ.     The  facts  were 
that  the  plaintiff  was  possessed  of  a  close  under  a  lease  for  ninety- 
nine  years,  determinable  on  three  lives.     In  the  spring  of  1880, 
the  plaintiff  sowed  the  land  with  barley,  and  in  May  he  sowed 
broad  clover  seed  with  the  barley.     The  last  of  the  three  lives  ex- 
pired on  the  27th  July,  1830,  the  reversion  being  then  in  defend- 
ant.    In  January,  1831,  the  plaintiff  delivered  up  the  close  to  the 
defendant,  but  in  the  mean  time  had  taken  off,  in  the  autumn  of 

1830,  the  crop  of  barley,  in  mowing  which  a  little  of  the  clover 
plant,  that  had  sprung  up,  was  cut  off,  and  taken  together  with 
the  barley.  According  to  the  usual  course  of  good  husbandry, 
broad  clover  is  sown  about  April  or  May,  and  is  fit  to  be  taken 
for  hay  about  the  beginning  of  June  of  the  follomng  year.  The 
clover  in  question  was  cut  by  defendant  about  the  end  of  May, 

1831,  more  than  a  twelvemonth  after  the  seed  had  been  sown. 
The  defendant  also  took,  according  to  the  common  course  of  hus- 
bandry, a  second  crop  of  the  clover  in  the  autumn  of  the  same 
year,  1831.  The  jury  found,  on  questions  submitted  by  the  judge : 
1st.  That  the  plaintiff  did  not  receive  a  benefit  from  taking  the 
clover  with  the  barley  straw  sufficient  to  compensate  him  for  the 
cost  of  the  clover  seed,  and  the  extra  expense  of  sowing  and  roll- 
ing. 2d.  That  a  prudent  and  experienced  farmer,  knowing  that 
his  term  was  to  expire  at  Michaelmas,  would  not  sow  clover  with 
his  barley  in  the  spring,  where  there  was  no  covenant  that  he 

(/)  See  hi«  decision  in  Parker  v.  Stan-        (g)  5  B.  &  Ad.  105. 
Hand,  11  East,  365. 


124  FOBMATION  OF  THE  OONTBAOT.  [BOOK  I. 

should  do  so ;  and  would  not,  in  the  long  run  and  on  the  average, 
repay  himself  in  the  autumn  for  the  extra  cost  he  had  incurred  in 
the  spring.  The  case  was  argued  by  FoUett  for  plaintiff,  and 
Gambier  for  defendant,  atid  Lord  Denman,  in  delivering  the  judg- 
ment of  the  whole  court,  said :  "  In  the  very  able  argument  be- 
fore us,  both  sides  agreed  as  to  the  principle  upon  which  the  law 
which  gives  emblements  was  originally  established.  That  princi- 
ple was  that  the  tenant  should  be  encouraged  to  cultivate  by.being 
sure  of  the  fruits  of  his  labor ;  but  both  sides  were  also  agreed 
that  the  rule  did  not  extend  to  give  the  tenant  all  the  fruits  of  his 
labor,  or  the  right  might  be  extended  in  that  case  to  things  of  a 
more  permanent  nature,  as  trees,  or  to  more  crops  than  one  ;  for 
the  cultivator  very  often  looks  for  a  compensation  for  his  capital 
and  labor  in  the  produce  of  successive  years.  It  was  therefore  ad- 
mitted by  each  that  the  tenant  would  be  entitled  to  that  species 
of  product  only  which  grows  by  the  industry  and  manurance  of 
man,  and  to  one  crop  only  of  that  product.  But  the  plaintiff  in- 
sisted that  the  tenant  was  entitled  to  the  crop  of  any  vegetable  of 
that  nature,  whether  produced  annually  or  not,  which  was  grow- 
ing at  the  time  of  the  cesser  of  the  tenant's  interest ;  the  defend- 
ant contended  that  he  was  entitled  to  a  crop  of  that  species  only 
which  ordinarily  repays  the  labor  by  which  it  is  produced  within 
the  year  in  which  that  labor  is  bestowed,  though  the  crop  may,  in 
extraordinary  seasons,  be  delayed  beyond  that  period.  And  the 
latter  proposition  we  consider  to  be  law, 

§  129.  Again,  "  The  principal  authorities  upon  which  the  law 
of  emblements  depends  are  Littleton,  sec.  68,  and  Coke's  Com- 
mentary on  that  passage.  The  former  is  as  follows ;  ^  If  the  lessee 
soweth  the  land,  and  the  lessor,  after  it  is  sowne  and  before  the 
corne  is  ripe,  put  him  out,  yet  the  lessee  shall  have  the  come  and 
shall  have  free  entry,  egresse  and  regresse  to  cut  and  carrie  away 
the  corne,  because  he  knew  not  at  what  time  the  lessor  would  enter 
upon  him.'  Lord  Coke  says  (Co.  Litt.  65  a),  *  The  reason  of  this 
is,  for  that  the  estate  of  the  lessee  is  uncertaine,  and  therefore  lest 
the  ground  should  be  unmanured,  which  should  be  hurtful  to  the 
commonwealth,  he  shall  reap  the  crop  which  he  sowed,  in  peace, 
albeit  the  lessor  doth  determine  his  will  before  it  be  ripe.  And  so 
it  is  if  he  sets  rootes  or  sow  hempe  or  flax  or  any  other  annuaU 
profit,  if  after  the  same  he  planted^  the  lessor  oust  the  lessee,  or  if 
the  lessee  dieth,  yet  he  or  his  executors  shall  have  that  yeare^s  crop. 
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But  if  he  plant  young  fruit  trees  or  young  oaks,  ashes,  elms,  &c.  or 
sow  the  ground  with  acornes,'&c.  there  the  lessor  may  put  him  out 
notwithstanding,  because  they  will  yield  no  present  annuall  profit,'^ 
These  authorities  are  strongly  in  favor  of  the  rule  contended  for 
by  defendant's  counsel ;  they  confine  the  right  to  things  yielding 
present  annual  profit,  and  to  that  year's  crop  which  is  growing 
when  the  interest  (ietermines.  The  case  of  hops,  which  grow  from 
ancient  roots,  and  which  yet  may  be  emblements,  though  at  first 
sight  an  exception,  really  falls  within  this  rule.  In  Latham  v.  At- 
wood,  (A)  they  were  held  to  be  like  emblements,  because  they  were 
^  such  things  as  grow  by  the  manurance  and  industry  of  the  owner, 
by  the  making  of  hills  and  setting  poles : '  that  labor  and  expense, 
without  which  they  would  not  grow  at  all,  seem  to  have  been 
deemed  equivalent  to  the  sowing  and  planting  of  other  vegeta- 
bles." 

§  130.  According  to  the  principles  here  established,  it  would 
seem  that  the  crop  of  the  first  year  in  such  cases  would  h^fructuB 
indtistrialeSj  but  that  of  subsequent  years,  like  fruit  on  trees 
planted  by  tenants,  would  be  fructus  naturales^  unless  requiring 
cultivation,  labor,  and  expense  for  each  successive  crop,  as  hops  do, 
in  which  event  they  would  hefruetus  industriales  till  exhausted. 
But  the  law  as  to  the  application  of  the  statute  of  frauds  to  sales 
of  growing  crops  of  this  character,  especially  of  crops  subsequent 
to  the  first  gathered,  cannot  be  considered  as  settled. 

§  131.  A  singular  case  of  the  sale  of  crop  not  yet  sown  was  de- 
termined in  Watts  v.  Friend.  (^)   The  bargain  was,  that  Crop  not 
the  plaiAtifE  should  furnish  the  defendant  with  turnip-   ^^^^' 
seed  to  be  sown  by  the  latter  on  his  own  land,  and  that  Friend. 
the  defendant  should  then  sell  to  the  plaintiff  the  whole  of  the 
seed  produced  from  the  crop  thus  raised  at  a  guinea  a  bushel. 
The  contract  was  held  to  be  within  the  17th  section  of  the  statute 
of  frauds.     The  amount  of  the  seed  produced  turned  out  to  be 
240  bushels,  and  as  the  agreement  was  that  the  crop  should  be 
severed  before  the  property  was  transferred,  it  was  clearly  not  a 
sale  of  an  interest  in  land ;  but  the  reporter,  in  a  note  to  the  case, 
calls  attention  to  a  point  not  discussed  in  it,  viz,  that  when  the 
bargain  was  made,  it  was  uncertain  whether  the  value  of  the  seed 
to  be  produced  would  reach  102.,  and  that  under  the  4th  section  it 

(h)  1  Cro.  Car.  515.  (t)  10  B.  &  C.  446.     [See  Pitkin  v, 

Noyes,  48  N.  H.  294,  303.] 
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has  been  held,  that  cases  depending  on  contingencies  which  may 
or  may  not  happen  within  the  year,  are  not  within  that  section, 
though  the  event  does  not  in  fact  happen  within  the  year. 

§  132.  In  the  Earl  of  Falmouth  v.  Thomas,  (A)  where  a  farm 
Crops  ^^  leased,  and  the  tenant  agreed  to  take  the  growing 

iuw«MoriM  ^"^PS  ^^d  ^^^  labor  and  materials  expended,  according 
to  the  land,  to  a  valuation,  it  was  held  that  the  whole  was  a  contract 
Faimoath  ^or  an  interest  in  land  under  the  4th  section,  and  that 
V.Thomas,  piaintjjj  could  not  maintain  an  indebitatus  count  for 
goods  bargained  and  sold  to  recover  the  price  of  the  crops  accord- 
ing to  the  valuation.  Littledale  J.  expressed  the  same  opinion  in 
Mayfield  v.  Wadsley,  (Z)  saying  that  "  where  the  land  is  agreed 
to  be  sold,  the  vendee  takes  from  the  vendor  the  growing  crops, 
the  latter  are  considered  part  of  the  land."  This  rule  seems 
founded  on  sound  principles,  for  in  such  cases  the  fact  of  his  hav- 
ing acquired  an  interest  in  the  land  is  part  of  the  consideration 
which  moves  the  purchaser  to  buy  the  crops ;  or,  as  it  is  put  in 
Blackburn  on  Sales,  (m)  the  purchaser  pays  for  an  abandonment 
by  the  lessor  or  vendor  of  the  right  to  injure  the  freehold.  He 
buys  an  interest  *'  concerning  land,"  and  that  is  covered  by  the 
language  of  the  4th*section. 

§  133.  In  the  early  case  of  Waddington  v.  Bristow,  (n)  in  1801, 
Wadding-  an  agreement  for  the  purchase  of  growing  hops  at  lOZ. 
Bristow.  per  cwt.,  to  be  put  in  pockets  and  delivered  by  seller, 
was  held  to  require  a  stamp,  and  not  to  come  within  the  exemp- 
tion of  agreements  for  the  sale  of  goods,  wares,  and  merchandise. 
The  case  is  quite  irreconcilable  with  the  principles  settled  in  the 
more  modem  decisions ;  and  in  Rodwell  v.  Phillips,  (o)  Parke  B. 
said  of  it :  ^^  Hops  sxefructuB  indu9triale%.  That  case  would  now 
probably  be  decided  differently."  It  may  therefore  be  considered 
as  overruled. 

(k)  1  Cr.  &  M.  89.  (n)  2  B.  &  P.  452. 

(I)  3  B.  &  C.  366.  (o)  9  M.  &  W.  503. 

(m)  Page  20. 
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§  134.  In  several  cases,  qnestions  have  been  raised  as  to  the 
oonstraction  of  the  words,  ^^  for  the  price  of  \0L  and  upwards," 
and  ^^  of  the  value  of  ten  pounds  aiul  upwards,''  as  used  in  the 
17th  section  of  the  statute  of  frauds,  and  in  Lord  Tenterden's  act. 
In  Baldey  v,  Parker,  (a)  the  plaintiffs  were  linendrapers.  Several  ar- 
and  the  defendant  came  to  their  shop  and  bargained  for  'l^^^^^^ 
several  articles.  A  separate  price  was  agreed  for  each,  ^^' 
and  no  one  article  was  of  the  value  of  lOZ.  Some  were  Parker, 
measured  in  his  presence,  some  he  marked  with  a  pencil,  others 
he  assisted  in  cutting  from  a  larger  bulk.  He  then  desired  an 
account  of  the  whole  to  be  sent  to  his  house,  and  went  away.  The 
account  as  sent  amounted  to  70Z.,  and  he  demanded  a  discount  of 
20Z.  per  cent,  for  ready  money,  which  was  refused.  The  goods 
were  then  sent  to  his  house,  and  he  refused  to  take  them.  Held, 
that^this  was  one  entire  contract  within  the  17th  section,  (h)  All 
the  judges,  Abbott  C.  J.,  Bayley,  Holroyd,  and  Best  JJ.,  gave 
separate  opinions.  Abbott  C.  J;  said:  ^^ Looking  at  the  whole 
transaction,  I  am  of  opinion  that  the  parties  must  be  considered  to 
have  made  one  entire  contract  for  the  whole  of  the  articles." 
Bayley  J.  said :  *^  It  is  conceded  that  on  the  same  day,  and  indeed 
at  the  same  meeting,  the  defendant  contracted  with  the  plaintiffs 

(a)  S  B.  &  C.  37.    See  Price  9.  Lea,  1  in  Jenness  v.  Wendell,  supra,  that  a  deliT- 

B.  &  C.  156.  ery  and  acceptance  of  a  part  of  the  goods 

(6)  [Jenness  v.  Wendell,  51  N.  H.  63,  sold  in  snch  case  will  take  the  entire  con- 
was  a  case  of  like  character,  and  was  de-  tract  ont  from  the  operation  of  the  statute 
cided  npon  the  same  principle.  So  Gil-  of  frauds.  See  Ganlt  0.  Brown,  48  N.  H. 
man  v.  Hill,  36  N.  H.  311.  So  Allard  v.  183,  185 ;  Mills  v.  Hunt,  17  Wend.  333 ; 
Oreasert,  61  N.  Y.  1.    It  was  also  decided  S.  C.  20  Wend.  431.] 
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for  the  parchase  of  goods  to  a  much  greater  amount  than  lOL 
Had  the  entire  value  been  set  upon  the  whole  goods  together, 
there  cannot  be  a  doubt  of  its  being  a  contract  for  a  greater 
amount  than  lOL  within  the  17th  section ;  and  I  think  that  the 
circumstance  of  a  separate  price  being  fixed  upon  each  article 
makes  no  such  difference  as  will  take  the  case  out  of  the  operation 
of  that  law."  Holroyd  J.  said :  ^^  This  was  all  one  transaction, 
though  composed  of  different  parts.  At  first  it  appears  to  have 
been  a  contract  for  goods  of  less  value  than  10^.,  but  in  the  course 
of  the  dealing  it  grew  to  a  contract  for  a  much  larger  amount.  At 
last,  therefore,  it  was  one  entire  contract  within  the  meaning  and 
mischief  of  the  statute  of  frauds,  it  being  the  intention  of  that  stat- 
ute^ that  where  the  contract^  either  at  the  commencement  or  the  con- 
clusion^ amounted  to  or  exceeded  the  value  of  lOZ.,  it  should  not 
bind,  unless  the  requisites  there  mentioned  were  complied  with. 
The  danger  of  false  testimony  is  quite  as  great  where  the  bai^ain 
is  ultimately  of  the  value  of  lOZ.,  as  if  it  had  been  originally  of 
that  amount."  Best  J.  said :  "  Whatever  this  might  have  been 
at  the  beginning,  it  was  clearly  at  the  close  one  bargain  for  the 
whole  of  the  articles.  The  account  was  all  made  out  together, 
and  the  conversation  about  discount  was  with  reference  to  the 
whole  account." 

§  135.  But  where  at  an  auctio'n  the  same  person  buys  several 
Auction  successive  lots  as  they  are  offered,  a  distinct  contract 
Mveraf  arises  for  each  lot,  and  the  decision  to  this  effect  in  Em- 
lots,  merson  v.  Heelis  (c)  was  not  questioned  in  Baldey  v. 
Parker,  (d) 

§  136.  Although  at  the  tim6  of  the  bargain  it  may  be  uncertain 
Uncertain  whether  the  thing  sold  will  be  of  the  value  of  lOZ.  ac- 
▼aJue.  cording  to  the  terms  of  the  contract,  yet,  if  in  the  result 
it  turn  out  that  the  value  actually  exceeds  lOZ.,  the  statute  ap- 

(c)  2  Tannt.  38.  Also  per  Le  Blanc  J.  a  farm  or  a  hotel  are  sold,  or  where  the 
in  Bugg  V.  Minett,  11  East,  218;  Roots  v.  tale  also  indndes  the  stable  stock,  as  in 
Lord  Dormer,  4  B.  &  Ad.  77,  and  per  the  this  case,  or  the  form  stock  and  prodaoe, 
Law  Lords  in  Conston  v.  Chapman,  L.  R.  we  think  there  is  ordinarily  Tery  little  dif- 
2  Scotch  App.  250.  ference  in  fact  between  sales  at  an  ancdon 

(d)  [Seel  ChittyContr.  (11th  Am.  ed.)  and  a  sale  at  any  other  place,  or  con- 
532,  533  ;  Messer  v.  Woodman,  22  N.  H.  tracted  in  any  other  way,  of  several  arti- 
172,  176, 177.  In  Jenness  o.  Wendell,  51  des  at  an  agreed  price,  which  are  all  pot 
N.  H.  63,  67,  Sargent  J.  said  :  "  Bat  in  together  in  one  aoconnt"  See  CofFman 
this  country,  where  household  famitare,  v.  Hampton,  2  Watts  &  S.  377 ;  Tompkins 
forming  tools,  and  snch  like  articles  about  v.  Haas,  S  Penn.  St  74.] 
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plies.  This  point  wsa  involved  in  the  decision  in  Watts  v. 
Friend,  («}  where  the  sale  was  of  a  future  crop  of  turnip-seed 
which  might  or  might  not  amount  to  10!.,  the  price  stipulated 
being  a  guinea  a  bushel.  But  the  point  was  not  argued  nor  men* 
tioned  by  counsel  or  by  the  court. 

§  137.  Where  a  contract  includes  a  sale  of  goods,  and  other 
matters  not  within  the  statute,  if  the  fi^oods  included  in  _.. 

®  Different 

the  contract  be  of  the  value  of  102.,  the  17th  section  of  contracts 
the  statute  will  apply.    In  Harman  v.  Reeve,  (/)  the   aldmt^n.* 
plaintiff  had  sold  a  mare  and  foal  to  defendant,  with  HAnnuv. 
the  obligation  to  agist  them  at  his  own  expense  till 
Michaelmas,  and  also  to  agist  another  mare  and  foal  belonging  to 
defendant,  the  whole  for  SOL     Averment  of  full  performance  by 
plaintiff,  and  breach  by  defendant.    It  was  admitted  that  the 
mare  and  foal  agreed  to  be  sold  were  above  the  value  of  lOL 
Held,  that  the  contract  for  the  sale  was  within  the  17th  section  of 
the  statute.    Semble^  however,  that  although  the  contract  was  en- 
tire, and  the  price  indivisible,  plaintiff  might  have  recovered  the 
value  of  the  agistment  of  defendant's  mare  and  foal.     Per  Jervis 
C.  J.  and  Williams  J.  (jr) 

.    (e)  10  B.  &  C.  446.  the  plaintiff  can  enforce  the  part  which  is 

(/)  25  L.  J.  C.  P.  257  ;  18  C.  B.  686.  good,  in  his  general  counts.    And  we  are 

{g^  See,  also,  Wood  v.  Benson,  2  Cr.  &  of  opinion  that,  from  the  nature  of  the 

J.  95 ;  and  Astey  v.  Emery,  4  M.  &  S.  contract,  this  cannot  be  done.    It  is,  in  its 

263 ;  Cobbold  v.  Gaston,  1  Bing.  399 ;  8  nature,  entire.    The  part,  which  respects 

Moore,  456.    [In  Irvine  v.  Stone,  6  Gush,  the  transportation,  stands  wholly  on  the 

508,  the  defendant  made  an  oral  contract  other  part  which  respects  the  sale,  and 

for  the  purchase  of  coal  of  the  plaintiff,  at  which  is  invalid ;  and  both  must  fall  to- 

Philadelphia,  at  a  certain  price  per  ton,  gether.     The  good  part  of  the  contract 

and  to  pay  the  freight  of  the  same  to  Bos-  cannot  practically  be  severed  from  the  bad 

ton,  and  the  coal  was  sent  to  the  defend-  and  separately  enforced."     See  Page  o. 

ant  at  Boston,  and  he  declined  to  receive  Monks,  5  Gray,  492,  496 ;  Robinson  v, 

it    The  action  was  brought  to  recover  the  Green,  3  Met.  159,  161 ;  Hite  v.  Wells,  17 

price  of  the  coal,  together  with  the  freight  HI.  88;  Noyes  v.  Humphreys,  11  Grattan, 

for  the  same.    The  plaintiff  admitted  that  636 ;  Gollins  v.  Merrell,  2  Met.  (Ey.)  163 ; 

he  conld  not  recover  for  the  price  of  the  Thayer  v.  Rock,  13  Wend.  53 ;  Mechelen 

coal,  because  the  contract  for  the  sale  of  it  v.  Wallace,  7  Ad.  &  E.  49;  Hodgson  v, 

was  not  in  writing ;  but  claimed  that  the  Johnson,  El.,  Bl.  &  El.  785 ;  Smith  v. 

oontraa  for  the  coal  and  for  transporting  Smith,  14  Vt.  440 ;  Dock  v.  Hart,  7  Watts 

it  could   be    severed,  so   that  he   could  &  S.  172 ;  Duncan  n.  Blair,  5  Denio,  196  ; 

recover  pay  for  the   transportation ;  an  1  Sugden  V.  &  P.   (8th  Am.  ed.)   127 ; 

oral  contract  for  that  being  valid  in  law.  Hobbs  v.  Wetherwax,  38  How.  (N.  T.) 

Metcalf  J.  said :  "  The  question  is  whether  Pr.  385 ;  Fuller  t;.  Reed,  38  Gsl.  99.    If 

the  good  part  of  the  contract  before  ns  an  entire  agreement  be  made  for  the  sale 

can  be  separated  from  the  bad,  so  that  of  real  and  personal  estate,  and  the  agree- 

9 
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ment  as  to  the  land  be  within  the  statate,  other  part  of  it  maj  be  prohibited  by  itat- 

and  void,  it  cannot  be  supported  as  to  the  ate ;  provided  the  statute  does  not,  either 

personal  property  which  was  sold  with  it.  expressly  or  by  necessary  implication,  ren- 

Cooke  V.  Tombs,  2  Anst.  420 ;  Lea  v.  Bar-  der  the  whole  void ;  and  provided,  further- 

her,  2  Anst  425 ,  Hodgson  v.  Johnson,  El.,  more,  that  the  sound  part  can  be  separated 

Bl.  &  £1.  685 ;  Mechelen  v.  Wallace,  7  Ad.  from  the  unsound,  and  be  enforced  with- 

&  £.  49 ;  Yaughan  n.  Hancock.  3  C.  B.  out  injustice  to  the  defendant."    Metcalf 

766;  Falmouth  v.  Thomas,  1  Or.  &  M.  J.  in  Rand  &.  Mather,  11  Cush.  1,  7.    See 

89 ;  Smith  v.  Smith,  14  Vt.  440 ;  Gould  Page  v.  Monks,  5  Gray,  492 ;  Haynes  v. 

17.  Mansfield,  103  Mass.  408;  Duncan  v,  Nice,  100  Mass.  327 ;  Allen  v.  Leonard,  16 

Blair,  5  Denio,   196;  Dock  v.  Hart,  7  Gray,  202;   1   Chitty  Contr.   (11th  Am. 

Watts  &  S.  172 ;    Thayer  v.  Rock,  13  ed.)  420,  421 ;  Walker  v.  Lovell,  28  N.  H. 

Wend.  53;    Van  Alstine  v.  Wimple,  5  138;   Carlton  v.   Woods,  28  N.  H.  290; 

Co  wen,  162 ;  Crawford  v.  Morrell,  8  John.  Boyd  v,  Eaton,  44  Maine,  51 ;  Pecker  v. 

253.    But  "  if  any  part  of  an  agreement  Kennison,  46  N.  H.  488.] 
is  valid,  it  will  avail  pro  tanto,  though  an- 
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OF    THE  CONSTBUCTION  OF  THE  WORDS  "EXCEPT   THE  BUYER 
SHALL  ACCEPT    PART    OF  THE    GOODS    SO    SOLD,    AND    ACT- 


UALLY RECEIVE  THE  SAME." 

§  138.  Having  considered  the  meaning  of  the  words  "  no  con- 
tract for  the  sale  of  any  goods,  wares,  or  merchandise  for  the  price 
of  lOL  or  upwards,"  so  as  to  ascertain  what  contracts  are  within 
the  17th  section,  the  next  step  in  the  investigation  is  to  inquire 
into  the  several  conditions  required  by  the  law  before  such  con- 
tracts "  shall  be  allowed  to  be  good."  The  language  is  that  they 
shall  tiot  be  allowed  to  be  good  "  except  — 

1.  "  The  buyer  shall  accept  part  of  the  goods  so  sold,  and  actu- 
ally receive  the  same ;  " 
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2.  ^^  Or  give  something  in  earnest  to  bind  the  bargain,  or  in 

part  payment ; " 

3.  '^  Or  that  some  note  or  memorandum  in  writing  of  the  said 

bargain  be  made  and  signed  by  the  parties  to  be  charged 
by  such  contract,  or  their  agents  thereunto  lawfully  au- 
thorized." 
The  first  of   these  exceptions  is  the  subject  of  the  present 
chapter. 

SECTION  I.  —  WHAT  IS  AN  ACCBPTAKCE. 

§  139.  In  commenting  on  this  clause,  Mr.  Justice  Blackburn 
makes  the  following  remarks :  (a)  *'  If  we  seek  for  the  meaning 
General  Ob.  of  the  enactment,  judging  merely  from  his  words,  and 
servations.  ^tJ^o^t  reference  to  decisions,  it  seems  that  this  provi- 
sion is  not  complied  with,  unless  the  two  things  concur:  the  buyer 
must  accept,  and  he  must  actually  receive  part  of  the  goods  ;  and 
the  contract  will  not  be  good  unless  he  does  both.  And  ihis  is 
to  be  borne  in  mind,  for  as  there  may  be  an  actual  receipt  without 
any  acceptance,  so  may  there  be  an  acceptance  without  any  re- 
ceipt, (b)  In  the  absence  of  authority,  and  judging  merely  from 
the  ordinary  meaning  of  language,  one  would  say  thatan  accept- 
ance of  part  of  the  goods  is  an  assent  by  the  buyer,  meant  to  be 
final,  that  this  part  of  the  goods  is  to  be  taken  by  him  as  his  prop- 
erty under  the  contract,  and  as  so  far  satisfying  the  contract.  So 
long  as  the  buyer  can,  without  self-contradiction,  declare  that  the 
goods  are  not  to  be  taken  in  f  ulfiln^^nt  of  the  contract,  he  has  not 
accepted  them.  And  it  is  immaterial  whether  his  refusal  to  take 
the  goods  be  reasonable  or  not.  If  he  refuses  the  goods,  assign- 
ing grounds,  false  or  frivolous,  or  assigning  no  reasons  at  all,  it  is 
still  clear  that  he  does  not  accept  the  goods,  and  the  question  is  not 
whether  he  ought  to  accept,  but  whether  he  has  accepted  them,  (e^ 
The  question  of  acceptance  or  not  is  a  question  as  to  what  was 
the  intention  of  the  buyer,  as  signified  by  his  outward  acts. 

§  140.  *'*'  The  receipt  of  part  of  the  goods  is  the  taking  pos- 
session of  them.  When  the  seller  gives  to  the  buyer  the  actual 
control  of  the  goods,  and  the  buyer  accepts  such  control,  he  has 
actually  received  them.    Such  a  receipt  is  often  evidence  of  an 

n 
(a)  Blackburn  on  Sales,  22,  23*.  (c)  [See  Gibbs  v.  Benjamin,  45  Vt.  124, 

(6)  [See  Prescott  v.  Locke,  51  K.  H.  94,    131,  Bedfield  J. ;  Endicott  J.  in  Knight  v. 
100,  Foster  J.]  Mann,  1 18  Mass.  143, 145.] 
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acceptance,  but  it  is  not  the  same  thing ;  indeed,  the  receipt  by  the 
buyer  may  be,  and  often  is,  for  the  express  purpose  of  seeing 
whether  he  will  accept  or  not.  If  goods  of  a  particular  descrip- 
tion are  ordered  to  be  sent  by  a  carrier,  the  buyer  must  in  every 
case  receive  the  package  to  see  whether  it  answers  his  order  or 
not :  it  may  even  be  reasonable  to  tiy  part  of  the  goods  by  using 
them  ;  but  though  this  is  a  very  actual  receipt,  it  is  no  acceptance 
so  long  as  the  buyer  can  consistently  object  to  the  goods  as  not 
answering  his  order.  It  follows  from  this  that  a  receipt  of  goods 
by  a  carrier,  or  on  board  ship,  though  a  sufficient  delivery  to  the 
purchaser,  is  not  an  acceptance  by  him  so  as  to  bind  the  contract, 
for  the  carrier,  if  he  be  an  agent  to  receive,  is  clearly  American 
not  one  to  accept  the  goods."  (d)  And  this  is  also  the  same. 
law  in  the  United  States.  Caulkins  v,  Hellman,  47  N.  Y. 
449. 

§  141.  The  decisions  upon  the  same  question,  what  constitutes 
an  acceptance,  have  been  numerous.  In  a  leading  case.  Acceptance 
Hinde  r.  Whitehouse,  («)  where  sugar  had  been  sold  L  pS?  * 
by  auction,  the  defendant,  as  highest  bidder,  had  re-  S[J?®.*' 
ceived  the  sample  of  sugar  knocked  down  to  him,  and  home, 
it  was  proved  that  at  such  sales  the  samples  were  always  deliv- 
ered to  the  purchasers  as  part  of  their  purchase  to  make  up  the 
quantity.  This  was  held  to  be  an  acceptance  of  part  of  the  goods 
sold.  Lord  EUenborough  saying,  ^^  Inasmuch  as  the  half  pound 
sample  of  sugar  out  of  each  hogshead  in  this  case  is,  by  the  terms 
and  conditions  of  sale,  so  far  treated  as  a  part  of  the  entire  bulk  to 
be  delivered,  that  it  is  considered  in  the  original  weighing  as  con- 
stituting a  part  of  the  bulk  actually  weighed  out  to  the  buyer  ;  and 
to  be  allowed  for  specifically  if  he  should  choose  to  have  the  com- 
modity weighed ;  I  cannot  but  consider  it  as  a  part  of  the  goods 
sold  under  the  tsrms  of  the  sale^  accepted  and  actually  received  as 
such  by  the  buyer,  (d)  And  although  it  be  delivered  partly  alio 
intuitu^  namely,  as  a  sample  of  quality,  it  does  not  therefore  pre- 
vent its  operating  to  another  consistent  intent,  also  in  pursuance 
of  the  purposes  of  the  parties  as  expressed  in  the  conditions  of 
sale,  namely,  as  a  part  delivery  of  the  thing  itself,  as  soon  as  in 

(d)  [8ee  Maxwell  v.  Brown,  39  Maine,  Cnah.  116 ;  Rodgen  t;.  Phaiips,  40  N.  Y. 

98,  a  case  of  deliyeiy  to  a  carrier  em-  519.] 
ployed  by  the  Tendor.    So  Frostburg  Min-        (e)  7  East,  558. 
ing   Co.  V.  New  England  Glass  Co.  9 
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virtue  of  the  bargain^  the  buyer  should  be  entitled  to  retain^  and 
should  retain  it  accordingly.^^ 

§  142.  In  Phillips  v.  BistoUi,  (/)  where  a  purchaser  of  some 
Phillips  9.  jewelry  at  an  auction  sale  held  it  in  his  hands  a  few  min- 
Bistoih.  ^ij^g  ^^^  tendered  it  back  to  the  auctioneer,  saying  there 
had  been  a  mistake,  the  court  set  aside  a  yerdict  for  plaintiff, 
and  ordered  a  n^w  trial,  saying,  '^  to  satisfy  the  statute  there  must 
be  a  delivery  of  the  goods  by  the  vendor,  with  an  intention  of 
vesting  the  right  of  possession  in  the  vendee  ;  and  there  must  be 
an  actual  acceptance  by  the  latter,  with  an  indention  of  taking  to 
the  possession  as  ownerJ*^  (£) 

Gardner «.        §  148.  In  Gardner  v.  Grout,  (A)  after  the  sale  agreed 
^^^^'         on,  the  buyer  went  to  the  vendor's  warehouse  and  got 

(/)  2  B.  &  C.  511.    See,  also,  Klinitz  words  constituting  a  part  of  the  original 

V.  Surrej,  5  Esp.  266.  contract  do  not  constitute  an  acceptance, 

{g)  [Endicott  J.  in  Knight  v.  Mann,  so  we  are  of  opinion  that  mere  words  af* 
118  Mass.  143,  145;  Morton  J.  in  SaiFord  terwards  used,  looking  to  the  future,  to 
V.  McDonough,  120  Mass.  290,  291 ;  Dev-  acts  afterwards  to  be  done  by  the  par- 
ens J.  in  Remick  v.  Sand  ford,  120  Mass.  chaser  towards  carrying  out  the  contract, 
316;  Alrey  J.  in  Hewes  v.  Jordan,  39  do  not  constitute  an  acceptance,  or  prove 
Md.  479  ;  Clarke  v.  Marriott,  9  Gill,  331 ;  the  actual  receipt  required  by  the  statute.*' 
Jones  V.  Mechanics'  Bank,  29  Md.  293 ;  Bell  J.  in  Shepherd  v.  Pressey,  32  N.  H. 
Stone  V.  Browning,  51  N.  Y.  211 ;  Shep-  57  ;  Bowers  v.  Anderson,  49  Geo.  43.  A 
herd  17.  Pressey,  32  N.  H.  49,  55  ;  Shindler  mere  delivery  is  not  sufficient ;  there  moat 
V.  Houston,  1  Comst.  261 ;  Young  v,  further  be  an  acceptance  and  receipt  by 
Blaisdell,  60  Maine,  272  ;  Gray  v.  Davis,  the  purchaser,  else  he  will  not  be  bound. 
10  N.  Y.  285 ;  Brand  v.  Fockt,  3  Keyes,  Appleton  J.  in  Maxwell  v.  Brown,  39 
409 ;  Marsh  v.  Rouse,  44  N.  Y.  643 ;  Dole  Maine,  101 ;  Denny  v.  Williams,  5  Allen, 
V,  Stimpson,  21  Pick.  384.  '*No  act  of  3;  Shindler  v.  Houston,  1  Comst  261; 
the  vendor  alone,  in  however  strict  con-  Gibbs  v,  Benjamin,  45  Yt.  124,  130, 131 ; 
formity  to  the  terms  of  the  contract,  will  Johnson  v.  Cuttle,  105  Mass.  449*;  Ed- 
satisfy  the  statute.  There  must  be  acts  of  wards  v.  Grand  Trunk  Railway  Co.  54 
the  buyer,  of  accepting  and  actually  re-  Maine,  111 ;  S.  C.  48  Maine,  379;  Hewes 
oeiving{)art  of  the  goods  sold,  beyond  the  v.  Jordan,  39  Md.  472,  cited  post,  §  152, 
mere  foct  of  entering  into  the  contract,  to  note  (k^) ;  Hawley  v,  Keeler,  53  N.  Y. 
bind  the  latter."  Bell  J.  in  Shepherd  v.  114.  In  truth,  '^  the  statute  is  silent  as  to 
Pressey,  32  N.  H.  55  ;  Messer  t;.  Wood-  the  delivery  of  goods  sold,  which  is  the  act 
man,  22  N.  H.  172, 182;  Hawley  v.  Keeler,  of  the  seller.  It  requires  the  acceptance 
53  N.  Y.  114.  Something  more  than  mere  and  receipt  of  some  part  thereof,  which 
words  is  necessary.  Shindler  v.  Houston,  are  subsequent  acts  of  the  buyer."  Fos- 
1  Comst.  261 ;  Dole  v.  Stimpson,  21  Pick,  ter  J.  in  Boardman  v.  Spooner,  13  Al- 
384 ;  Artcher  v.  Zeh,  5  Hill,  205  ;  Denny  len,  357 ;  Prescott  u.  Locke,  51  N.  H. 
II.  Williams,  5  Allen,  3  ;  Howard  w.  Boi^  94.] 

den,  13  Allen,  299  ;   Edwards  v.  Grand        (h)  2  C.  B.  N.  S.  340.    See,  also,  Klin- 
Trunk  Railway  Co.  54  Maine,  111 ;  Bra-  itz  v.  Surrey,  5  Esp.  267 ;  Talver  v.  West, 
bin  V,  Hyde,  32  N.   Y.  519;   Marsh  v.  Holt,  178. 
Rouse,  44  N.  Y.  643.     And  **  as  mere 
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samples  of  the  goods  sold,  which  he  promised  to  pay  for  when 
he  took  away  the  .bulk  ;  and  the  samples  so  taken  were  weighed 
and  entered  against  him  in  the  vendor's  book.  The  vendor  then 
refused  to  complete  the  sale,  but  held  that  there  had  been  a  part 
acceptance  making  the  bargain  complete.  In  this  case  the  de- 
fendant cited  Simonds  v.  Fisher,  not  reported,  in  which  simonds  v. 
Wightman  J.  had  nonsuited  the  plaintiff,  the  facts^ being  '*®^®^' 
that  plaintiff  showed  defendant  samples  of  wine  which  the  latter 
agreed  to  buy,  and  after  the  bargain  was  concluded,  (t)  the  buyer 
asked  for  the  samples  and  wrote  on  the  labels  the  prices  agreed 
on ;  and  this  taking  of  the  samples  was  relied  on  as  a  part  accept^ 
ance,  so  as  to  take  the  case  out  of  the  statute.  But  the  court,  in 
deciding  Gardner  v.  Grout,  distinguished  it  from  Simonds  v,  Fisher, 
saying,  "  There  the  buyer  never  saw  the  bulk :  the  things  handed 
to  him  really  were  mere  samples,  (i)  But  here  the  plaintiff  re- 
ceives part  of  the  very  things  which  he  has  already  bought."  (l) 
So,  in  Foster  v.  Frampton,  (m)  the  drawing  of  samples  Foster  v. 
by  a  vendee  from  hogsheads  of  sugar  forwarded  to  him  ''*™P*^''- 
by  the  vendor,  when  the  sugar  was  in  the  carrier's  warehouse  at 
the  place  of  destination,  was  held  to  be  a  taking  possession  of  part 
of  the  goods,  "  a  complete  act  of  ownership  "  (per  Littledale  J.), 
putting  an  end  to  the  vendor's  right  of  stoppage  in  tran-  Giiliat  v. 
9itu.     In  Giiliat  v.  Roberts,  (n)  the  defendant  having  ^^®'^* 

(i)  [It  is  not  necessary  that  the  accept-  14,  where  the  sample  was  not  part  of  the 

ance  and  receipt  should  be  simultaneous  bulk. 

with  the  verbal  contract  of  sale;  itissnfS-  (/)  [The  acceptance  and  receipt  of  a 
cient  if  they  take  place  within  a  reason-  sample  by  the  purchaser  will  be  sufficient 
able  time  afterwards.  Bush  t;.  Holmes,  to  satisfy  the  statute,  if  it  is  considered 
53  Maine,  417 ;  Marsh  v.  Hyde,  3  Gray,  and  treated  by  both  parties  as  part  of  the 
331 ;  Damon  v.  Osbom,  1  Pick.  480 ;  Da-  goods  bai^gained  for,  and  diminishes  the 
Tis  V.  Moore,  13  Maine,  424 ;  McKnight  bulk  thereof  to  be  finally  deliyered ;  but 
V.  Dunlop,  1  Selden,  537 ;  Richardson  o.  it  will  be  otherwise  if  the  sample  is  con- 
Squires,  37  Yt.  640 ;  Danforth  v.  Walker,  sidered  only  a  specimen,  and  forms  no 
37  Yt.  239;  Yinoent  v,  Germond,  11  portion  of  the  goods  sold;  and  whether 
John.  283 ;  Thompson  v.  Alger,  12  Met.  it  is  to  be  considered  the  one  or  the  other, 
435;  Chapin  t;.  Potter,  1  Hilton  (N.  Y.),  is  a  question  of  fact  for  the  jury,  the  bur- 
360;  Sale  v.  Darragb,  2  Hilton,  184;  den  being  upon  the  party  alleging  the 
Sprague  v.  Blake,  20  Wend.  61 ;  McCar-  validity  of  the  contract.  Davis  v.  East- 
thy  V.  Nash,  14  Minn.  127;  Ladd  J.  in  man,  I  Allen,  422;  Bush  v.  Holmes,  53 
Pinkham  V.  Mattox,  53  N.  H.  604 ;  Alvey  Maine,  417,  418;  Pratt  v.  Chase,  40 
J.  in  Hewes  v,  Jordan,  39  Md.  484 ;  Am-  Maine,  269 ;  Danforth  v.  Walker,  40  Vt. 
son  V.  Dreher,  35  Wise.  615 ;  Phillips  v.  257 ;  Atwood  v.  Lucas,  53  Maine,  508.] 
Ocmnlgee  Mills,  55  Geo.  633.]  (m)  6  B.  &  C.  107. 

(k)  See,  also.  Cooper  v.  Elston,  7  T.  R.  (n)  19  L.  J.  Ex.  410. 
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purchased  100  quarters  of  wheat,  sent  his  servant  for  three  sacks 
of  it,  which  were  delivered,  but  the  contract  was  for  wheat  "  not 
to  weigh  less  than  nine  and  a  half  stone  neat  imperial  measure, 
to  be  made  up  eighteen  stone  neat,"  and  the  sacks  sent  had  not 
been  tested  according  to  imperial  measure,  nor  had  the  wheat  re- 
ceived the  usual  final  dressing  before  delivery.  On  these  facts, 
the  defendant,  who  had  not  returned  the  three  sacks,  maintained 
that  he  had  kept  them  under  a  new  implied  contract  to  pay  for 
their  value,  and  not  as  part  of  the  100  bushels  bought,  with  which 
the  three  sacks  did  not  correspond  in  description.  But  held  that 
there  was  but  one  contract,  and  that  the  buyer  had  actually  re- 
ceived and  accepted  part  of  the  goods  sold,  so  as  to  take  the  case 
out  of  the  statute. 

§  144.  It  is  quite  well  settled  that  the  acceptance  of  the  goods, 
Accept-  or  part  of  them,  as  required  by  the  statute,  may  be  con- 
S  «>™*^  structive  only,  and  that  the  question  whether  the  facts 
stractiye.     proven  amount  to  a  constructive  acceptance  is  one  "  of 

ftSfnotof  ^^*  *^^  ^®  i"^y»  ^^^  matter  of  law  for  the  court."  (o) 
^^-  The  acceptance  must  be  clear  and  unequivocal,  (  p)  but 

^^  it  is  a  question  for  the  jury  whether,  under  all  the  circumstances, 
the  acts  which  the  buyer  does,  or  forbears  to  do,  amount  to  an  ac- 
ceptance." (j)     All  the  cases  proceed  on  this  principle. 

(o)  Per  Denman  C.  J.  in  Eden  v.  Dud-  meroorandum  in  writing.      If,  then,  an 

field,  1  Q.  B.  302 ;  [Frostburg  Mining  Co.  agent  can  purchase,  we  think  it  clearly 

V.  New  England  Glass  Co.  9  Cush.  118.  follows — there     being     no     prohibitory 

Ladd  J.  in  Pinkham  v.  Mattox,  53  N.  H.  clause  —  that  an    agent  duly  authorized 

€05.]  may  also  receive  purchased  property,  and 

(p)  [See  Prescott  r.  Locke,  51  N.  H.  94 ;  thns  bind  the  principal.  It  is  in  accord- 
Snow  V.  Warner,  10  Met.  136 ;  Chapman  ance  with  the  rights  and  duties  of  prin- 
J.  in  Denny  v.  Williams,  5  Allen,  3;  Dole  cipals  and  agents  in  other  cases,  and  for 
V,  Stimpson,  21  Pick.  384 ;  Boynton  v.  the  furtherance  of  trade  and  commerce." 
Veazie,  24  Maine,  286 ;  Gibson  v.  Steyens,  See  Frostburg  Mining  Co.  v.  New  England 
8  How.  (U.  S.)  384;  Carver  v.  Lane,  4  Glass  Co.  9  Cush.  115;  Ontwater  &.  Dodge, 
E.  D.  Smith  (N.  Y.).  168.  In  Snow  v,  6  Wend.  400;  Barney  v.  Brown,  2  Vt. 
Warner,  10  Met.  132,  Mr.  Justice  Hubbard  574 ;  Vincent  o.  Germond,  11  John.  283; 
said:  "We  are  fnlly  of  opinion  that  the  Spencer  v.  Hale,  30  Vt.  314;  Gibbs  v, 
acceptance  mnat  be  proved  by  some  clear  Benjamin,  45  Vt.  130 ;  Quintard  v.  Bacon, 
and  nneqniyocal  act  of  the  party  to  be  99Mas8. 185;  Gray  J.  in  Johnson  v.  Cuttle, 
ehaiged.  The  statute,  by  its  language,  105  Mass.  449;  Endicott  J.  in  Knight  v. 
requires  it,  and  the  construction  it  has  re-  Mann,  118  Mass.  146 ;  S.  C.  120  Mass.  219, 
oeived  gives  full  force  to  that  language.  220 ;  Morton  J.  in  S afford  v.  McDonough, 
But  we  cannot  say  that,  to  bind  the  pur-  120  Mass.  290,  291 ;  Devens  J.  in  Remick 
chaser,  the  acceptance  can  only  be  by  him  v,  Sandford,  120  Mass.  309,  316.] 
personally.  The  statute  in  terms  provides  (q)  Per  Coleridge  J.  in  Bushel  v. 
that  an  agent  may  bind  his  principal  by  a  Wheeler,  15  Q.  B.  442,  quoted  and  ap- 
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§  145.  The  constractive  acceptance  by  the  buyer  may  properly 
be  inferred  by  the  jury  when  he  deals  with  the  goods  as  when 
owner,  when  he  does  an  act  which  he  would  have  au-  ^„^*J^  ^|  ** 
thority  to  do  as  owner,  but  not  otherwise,  (g^)     In  the  owne"i>ip- 
language  of  an  eminent  judge,  (r')  ^^  if  the  yendee  does  any  act 
to  the  goods,  of  wrong  if  he  is  not  the  owner  of  the  goods,  and  of 
right  if  he  is  owner  of  the  goods,  the  doing  of  that  act  is  evidence 
that  he  has  accepted  them."     Thus,  in  Chaplin  v,  Rog-  chapiin  v. 
era,  («)  where  the  purchaser  of  a  stack  of  hay  resold  ^«®"- 
part  of  it,  and  in  Blenkinsop  v*  Clayton,  (t)  where  the  ^p^'^' 
purchaser  of  a  horse  took  a  third  person  to  the  vendor's  Clayton. 
stable,  and  offered  to  resell  the  horse  to  the  third  person  at  a 
profit,  the  buyer  was  held  in  both  instances  to  have  done  an  act 
inconsistent  with  the  continuance  of  a  right  of  property  in  his 
vendor,  and  to  have  accepted  within  the  meaning  of  the  stat- 
ute, (ti) 

proTed  by  Campbell  C.  J.  in  Tibbett  n.  43.    In  Pinkham  v.  Mattox,  53  N.  H.  604, 

Morton,  15  Q.  B.  428,  and  19  L.  J.  Q.  B.  606,  Ladd  J.  said :  "Doubtless  the  act  of 

382 ;  [Borrowscale  v.  Bosworth,  99  Mass.  assuming  dominion  over  the  property,  as 

381 ;  Rappleye  v.  Adee,  65  Barb.  589 ;  owner,  generally  fnrniBhes  conclusive  evi- 

Sawyer  v.  Nichols,  40  Maine,  212 ;  Eirby  dence  of  an  acceptance ;  '*  bnt  "  it  is  suffi- 

t;.  Johnson,  22  Miss.  465;  Bailey  v.Ogden,  ciently  obvions,  we  think,   that  acts  of 

3  John.  399,  420;  Wartman  v.  Breed,  117  ownership  by  the  buyer  are  nothing  more 

Mass.  18.]     See,  also,  Parker  o.  Wallis,  5  than  evidence  (generally  very  strong  and 

E.  &  B.  21.    [Bat  where  the  ftcts  in  rela-  conclusive)  of  acceptance.    The  conclusion 

tion  to  a  contract  of  sale,  alleged  to  be  by  no  means  follows  that  an  acceptance  in 

within  the  statnte  of  frauds,  are  not  in  fact  cannot  be  shown  in  any  other  way.'*] 

dispute,  it  is  said  to  belong  to  the  court  (r)  Erie  J.  in  Parker  v,  Wallis,  5  £.  & 

to  determine  their  legal  effect.    Shepherd  B.  21. 

V.  Pressey,  32  N.  H.  56,  67.    And  so  "  it  («)  1  East,  195. 

is  for  the  court  to  withhold  the  facts  from  (0  7  Taunt.  597.    See,  also,  Lilly  white 

the  jury,  when  they  are  not  such  as  can  v.  Devereux,  15  M.  &  W.  285,  and  Baines 

afford  any  ground  for  finding  an  accept-  v.  Jevons,  7  C.  &  P.  288. 

ance;    and    this    includes    cases  where,  ((i)  [In  Marshall  v.  Green,  1  0.  P.  Div. 

thongh  the  court  might  admit  that  there  35,  it  appeared  that  the  defendant  by  word 

was  a  scintilla  of  evidence  tending  to  show  of  month  purchased  certain  growing  trees 

an  acceptance,  they  would  still  feel  bound  for  262.  of  the  plaintiff,  on  the  terms  that 

to  set  aside  a  verdict  finding  an  acceptance  he,  the  defendant,  should  remove  them  as 

on  that  evidence."    Browne  St.  Frauds,  §  soon  as  possible.    The  defendant  accord- 

321,  adopted  in  Denney  v.  Williams,  5  ingly  cut  down  some  of  the  trees  and 

Allen,  5;  Howard  v,  Borden,  13  Allen,  agreed  to  sell  the  tops  and  stumps  to  a 

299.    See  the  remarks,  upon  this  subject,  third  person.    The  plaintiff  then  counter- 

of  Ladd  J.  in  Pinkham  v.  Mattoz,  53  N.  manded  the  sale,  and  prohibited  the  de- 

H.  604,  605.]  iendant  from  cutting  down  the  rest  of  the 

iq^)  [Phillips  V.  Ocmnlgee  Mills,  65  Geo.  trees.    The  defendant,  however,  cut  down 

633;  Marshall  o.  Green,  1  C.  P.  Div.  41,  the  remainder,  and  carried  the  whole  away; 
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§  146.  In  Beaumont  v,  Brengeri,  (u)  where  the  defendant 
Beaumont  bought  a  Carriage  from  plaintiff,  and  ordered  certain 
geri.  alterations  made,  and  then  sent  for  the  carriage  and  took 

a  drive  in  it,  after  telling  plaintiff  that  he  intended  to  take  it  out 
a  few  times  so  as  to  make  it  pass  for  a  second-hand  carriage  on 
exportation,  held  that  the  defendant  had  thereby  assumed  to  deal 
with  it  as  his  own,  had  accepted  it,  and  could  not  refuse  to  take  it, 
although  it  had  beeii  sent  back  and  left  in  the  plaintiff's  shop. 
Maberiey  v.  But  in  Mabcrlcy  V,  Sheppard  (a;)  the  action  was  for  goods 
Sheppard.  g^jj  ^^j  delivered^  and  it  was  proven  that  the  defendant 
ordered  a  wagon  to  be  made  for  him  by  plaintiff,  and  during  the 
progress  of  the  work  furuished  the  iron  work  and  sent  it  to  plain- 
tiff, and  sent  a  man  to  help  plaintiff  in  fitting  the  iron  to  the 
wagon,  and  afterwards  bought  a  tilt,  and  sent  it  to  the  plaintifif  to 
be  put  on  the  wagon.  It  was  insisted  by  plaintiff  that  the  de- 
fendant had  thereby  exercised  such  dominion  over  the  goods  sold 
as  amounted  to  acceptance.  The  court  took  time  to  consider,  and 
Tindal  C.  J.  delivered  the  decision  that  the  plaintiff  had  been 
rightly  nonsuited,  because  the  acts  of  the  defendant  had  not  been 
done  after  the  wagon  was  finished  and  capable  of  delivery,  but 
merely  while  it  was  in  progress ;  so  that  it  still  remained  in  plain- 
tiff's  yard  for  further  work  till  it  was  finished.  "  If  the  wagon 
had  been  completed  and  ready  for  delivery,  and  the  defendant  had 
then  sent  a  workman  of  his  own  to  perform  any  additional  work 
upon  it,  such  conduct  on  the  part  of  the  defendant  might  haTe 
amounted  to  an  acceptance."  (y) 

§  147.  In  Parker  v.  Wallis  (z^  the  defendants  received  some 
Parker  «.  turnip-seed  under  a  verbal  contract  of  sale,  but  sent  word 
^^^'        at  once  to  plaintiff  that  it  was  "  out  of  condition ;  "  this 

and  it  was  held  that  there  was  an  accept-  short  a  time,  an  actual  possession  of  the 
ance  and  actual  receipt  of  part  of  Uie  things  sold,  and  something  has  been  act- 
goods  sold  within  the  statute,  before  the  ually  done  to  the  things  themselves  by 
sale  was  countermanded.  Brett  J.  said :  the  buyer  which  could  only  properly  be 
"  If  the  sub-sale  stood  alone,  I  should  done  by  an  absolute  owner,  there  is  evi- 
have  doubted  whether  it  would  have  been  dence  to  go  to  a  jury  of  an  actual  receipt 
eyidence  of  an  actual  receipt,  but  here  he  of  the  things."] 
did  something  to  the  things  themselves.  (u)  5  C.  B.  301. 
I  should  be  inclined  to  say  that,  where  there        {x)  10  Bing.  99. 

is  no  actual  removal  of  the  things  sold,  the        {y)  [See  Halterline  v.  Rice,  62  Barb 

question  depends  on  this  proposition,  viz,  593.] 
that  where  there  has  been,  during  the  ex-        {z)  5  £.  &  B.  21. 
istence  of  the  verbal  contract,  for  however 
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was  denied  by  plaintiff,  who  refused  to  receive  it  back.  The  de- 
fendants then  took  the  seed  out  of  the  bags,  and  laid  it  out  thin, 
alleging  that  it  was  hot  and  mouldy,  and  that  plaintiff  had  given 
them  authority  to  do  so ;  both  these  facts  were  denied  by  plain- 
tiff. Plaintiff  was  nonsuited  by  Wightman  J.  and  leave  reserved 
to  enter  a  verdict  for  140Z.,  the  price  of  the  seed,  if  the  evidence 
sufficed  to  show  acceptance  and  actual  receipt  of  any  part  of  the 
goods.  The  court  made  the  rule  absolute  for  a  new  trial,  but  re- 
fused to  enter  verdict  for  plaintiff.  Held,  that  the  act  of  taking 
the  seed  out  of  the  bags  was  susceptible  of  various  constructions. 
It  might  have  been  because  the  seed  was  hot,  or  because  the  plain- 
tiff had  authorized  it.  But,  as  the  evidence  stood,  when  the  non- 
suit was  ordered,  these  were  not  the  facts.  There  remained  a 
third  construction,  namely,  that  spreading  out  the  seed  was  an  act 
of  ownership,  a  wrongful  act,  if  the  defendants  had  not  accepted 
as  owners.  This  was  a  question  for  the  jury.  In  Kent  Kent  o. 
V.  Huskisson  (a)  there  was  an  actual  receipt,  but  no  ac-  H**^""*"*- 
ceptance.  The  buyer  gave  an  order  for  sponge,  at  11«.  per  pound. 
On  arrival  of  the  package  it  was  examined,  and  judged  to  be 
worth  not  more  than  6s.  per  pound.  He  at  once  returned  it  by 
the  same  carrier.     Held,  no  acceptance. 

§  148.  A  dealing  with  goods,  so  as  to  justify  a  jury  in  finding  a 
constrnctive  acceptance,  may  take  place  as  effectively   p^^ii„- 
with  the  bill  of  lading,  which  represents  the  goods,  as   Jj^.^  ^»i  <>* 
with  the  goods  themselves.  (6) 

§  149.  Very  deliberate  consideration  was  given  to  the  whole 
subject  by  the  queen's  bench,  in  the  important  case  of  Morton  «. 
Morton  v.  Tibbett.  (c)  The  facts  were,  that  on  the  '^'^^^ 
2oth  August  the  defendant  made  a  verbal  agreement  with  plain- 
tiff for  the  purchase  of  fifty  quarters  of  wheat  according  to  sample, 
each  quarter  to  be  of  a  certain  specified  weight.  Defendant,  by 
agreement,  sent  a  general  carrier  next  morning  to  a  place  named, 
and  the  wheat  was  then  and  there  received  on  board  of  one  of  the 
carrier's  lighters,  for  conveyance  by  canal  to  Wisbeach,  where  it 
arrived  on  the  28th.  In  the  mean  time,  on  the  26th,  the  defend- 
ant resold  the.  wheat  by  the  same  sample,  and  on  the  understand- 

(a)  3  B.  &  p.  233.  Und  Glass  Co.  9  Cash.  118  ;  Qumtard  v. 

(M  Carrie  v.  Anderson,  29  L.  J.  Q.  B.    Bacon,  99  Mass.  185.] 
S7,tnd2E.&E.592;  Meredith  v.  Meigh,       '(c)  19  L.  J.  Q.  B.  382,  and  15  Q.  B. 
^J^J.  Q,  B.  401,  and  2  £.  &  B.  364.     458. 
Frostbnrg  Mining  Co.  v.  New  Eng- 
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ing  that  it  was  to  be  of  the  same  weight  per  quarter  as  had  been 
agreed  with  plaintiff,  and  the  wheat  upon  arrival  was  examined  and 
weighed  by  the  second  purchaser  and  rejected,  because  found  to  be 
of  short  weight.  Defendant  thereupon  wrote  to  plaintiff  on  the 
80th,  also  rejecting  the  wheat  for  short  weight.  The  wheat  re- 
mained in  possession  of  the  carrier,  who  had  receiyed  it  without  its 
being  weighed,  and  neither  defendant,  nor  any  one  in  bis  behalf, 
had  seen  it  weighed.  The  action  was  debt  for  goods  sold  and  de- 
livered and  goods  bargained  and  sold.  Verdict  for  plaintiff,  with 
leave  reserved  to  move  for  nonsuit.  The  judgment  of  the  court  was 
unanimous,  after  taking  time  for  consideration,  the  point  for  de- 
cision being  whether  the  verdict  was  justified  by  any  evidence  that 
defendant  had  accepted  the  goods,  and  actually  received  the  same, 
so  as  to  render  him  liable  as  buyer.  Lord  Campbell  said  that  it 
would  be  very  difficult  to  reconcile  the  cases  on  the  subject,  and 
that  the  exact  words  of  the  17th  section  had  not  always  been  kept 
in  recollection.  After  referring  to  the  language,  he  added :  *^  The 
acceptance  is  to  be  something  which  is  to  precede,  or  at  any  rate 
to  be  contemporaneous  with,  the  actual  receipt  of  the  goods  ;  and 
is  not  to  be  a  subsequent  act  after  the  goods  have  been  actually  re- 
ceived, weighed,  measured,  or  examined.  As  the  act  of  parlia- 
ment expressly  makes  the  acceptance  and  actual  receipt  of  any 
part  of  the  goods  sold  sufficient,  it  must  be  open  to  the  buyer  to 
object,  at  all  events,  to  the  quantity  and  quality  of  the  retidae ; 
and  even  where  the  sale  is  by  sample,  that  the  residue  offered  does 
not  correspond  with  the  sample."  His  lordship  then  continued, 
by  announcing  that :  ^^  We  are  of  opinion  that  there  may  be  an 
acceptance  and  receipt  within  the  meaning  of  the  act  without 
the  buyer  having  examined  the  goods,  or  done  anything  to  pre- 
clude him  from  contending  that  they  do  not  correspond  with  the 
contract.  The  acceptance  to  let  in  parol  evidence  of  the  contract 
appears  to  us  to  be  a  different  acceptance  from  that  which  affords 
conclusive  evidence  of  the  contract  having  been  fulJUled.^^  (<?^) 

§  150.  The  distinction  pointed  out  in  this  last  clause  is  impor- 
DistincUon  ^^^^^9  ^^^  should  uot  be  lost  sight  of.  The  question  pre- 
^mation  ^®^*®^  ^  *^^®  court  may  be,  whether  there  was  a  contract, 
•nd  per-  or  it  may  be  whether  the  contract  was  fulfilled.  It  is 
of  the  con-  Sufficient  to  show  an  acceptance  and  actual  receipt  of  a 
part,  however  small,  of  the  thing  sold  (as,  for  instance 

(c^)  [Alyey  J.  in  Hewes  v.  Jordan,  39  Md.  483, 484.] 
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the  half-pound  of  sugar,  in  Hinde  v.  Whitehouae  (cT)))  ^^  order 
that  the  contract  may  ^^  be  allowed  to  be  good  ; "  and  yet  the  pur- 
chaser may  well  refuse  to  accept  the  delivery  of  the  bulk,  not  be- 
cause there  is  not  a  Talid  contract  proven,  but  because  the  vendor 
fails  to  comply  with  the  contract  as  proven.  The  decision  of  Lord 
Campbell  then  closed  with  declaring,  *^  We  are  therefore  of  opin- 
ion, that  although  the  defendant  had  done  nothing  which  would 
have  precluded  him  from  objecting  that  the  wheat  delivered  to  the 
carrier  was  not  according  to  the  contract,  there  was  evidence  to 
justify  the  jury  in  finding  that  the  defendant  accepted  and  re- 
ceived it"  (cp) 

§  151.  There  was  very  plain  evidence  that  the  defendant  re^ 
ceived  it,  but  the  only  proof  of  acceptance  was  the  fact  of  the  re- 
sale before  examination.  The  decision,  therefore,  goes  no  farther, 
it  would  seem,  than  to  determine  that  this  was  such  an  exercise  of 
dominion  over  goods  bought  as  is  inconsistent  with  a  continuance 
of  the  right  of  property  in  the  vendor,  and  therefore  evidence  to 
justify  a  jury  in  finding  acceptance,  as  well  as  actual  receipt  by 
the  buyer.  (cP)  Martin  B.,  in  Hunt  v.  Hecht,  (0)  de-  Remarks 
clared  that  this  was  the  whole  scope  of  the  decision  ;  and  j^udges^c?^ 

{d)  7  East,  558.  written  eyidence  of  the  contract  is  dis- 
[c^)  [In  Remick  v.  Sandford,  120  Mass.  pensed  with,  although  the  buyer,  when 
309,  316,  Devens  J.  said :  "  There  maj  the  sale  is  with  warranty,  may  sUll  retain 
nndonbtedly  be  an  acceptance,  which  will  his  right  to  reject  the  goods  if  they  do  not 
not  afibrd  condnsiTe  evidence  that  the  correspond  with  the  warranty.  That  there 
contract  has  been  fulfilled  and  its  terms  has  been  an  acceptance  of  this  character, 
complied  with,  and  which  will  yet  satisfy  or  that  the  buyer  has  conducted  himself, 
the  statute  and  let  in  evidence  of  those  in  r^ard  to  the  goods,  as  owner,  is  to  be 
terms,  which  otherwise  could  only  be  proved  by  the  party  setting  up  the  con- 
proved  by  writing.  If  the  buyer  accepts  tract.  It  cannot  be  inferred  as  matter  of 
the  goods  as  those  which  he  purchased,  he  law,  merely  from  the  circumstance  that 
may  afterwards  reject  them,  if  they  were  the  goods  have  come  into  the  possession  of 
not  what  they  were  warranted  to  be,  but  the  buyer."  And  so  it  was  held  in  the 
the  statute  is  satisfied.  But,  while  snch  above  case  that  in  an  action  for  goods  sold 
an  acceptance  satisfies  the  statute,  in  and  delivered,  if  the  goods  were  sold  by 
order  to  have  that  effect  it  must  be  by  sample,  and  the  seller  relies  on  an  accept- 
some  unequivocal  act  done  on  the  part  of  ance  by  the  buyer  to  take  the  case  out  of 
the  buyer,  with  intent  to  take  possession  the  statute  of  frauds,  it  is  not  enough  for 
of  the  goods'^as  owner.  The  sale  must  him  to  show  merely  that  the  goods  came 
be  perfected,  and  this  is  to  be  shown,  not  into  the  possession  of  the  buyer,  and  that 
by  proof  of  a  change  of  possession  only,  they  corresponded  with  the  sample.] 
but  of  such  change  with  such  intent.  (cP)  [Devens  J.  in  Bemick  v.  Sandford, 
When  it  is  thus  definitely  established  that  120  Mass.  316.] 
the  relation  of  vendor  and  vendee  exists,        («)  8  Ex.  814. 
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Morton  r.  again,  in  Coombs  v.  Bristol  &  Exeter  Railway  Com- 
Martin  B.  ps^i^Ji  (/)  expressed  his  dissent  from  the  principles  main- 
tained in  the  opinion  pronounced  by  Liord  Campbell.  In  Castle  t;. 
Cockbum  Sworder,  (^)  Cockburn  C.  J.  said :  "  It  must  not  be  as- 
c.  J-  samed  that  I  assent  to  the  decision  in  Morton  v.  Tibbett." 

§  152.  On  the  other  hand,  Blackburn  J.  in  delivering  the  opin- 
Blackburn  ^^^  ^^  ^^®  court  in  Cusack  V,  Robinson,  (A)  on  the  2oth 
J-  May,  1861,  just  ten  days  after  this  observation  of  the 

chief  justice  in  Castle  v.  Sworder,  cites  Morton  v.  Tibbett  as  au- 
thority for  the  proposition,  ^^  that  the  acceptance  is  to  be  some* 
thing  which  is  to  precede,  or  at  any  rate  to  be  contemporaneons 
with  the  actual  receipt  of  the  goods,  and  is  not  to  be  a  subsequent 
act,  after  the  goods  have  been  actually  received,  weighed,  meas- 
ured, or  examined."  The  court,  on  this  occasion,  was  composed 
of  only  two  judges,  Blackburn  and  Hill  JJ.  In  the  same  court,  in 
Crompton  February,  1860,  Crompton  J.  had  stated,  in  the  case  of 
J-  Currie  v,  Anderson,  (t)  that  "  before  the  case  of  Mor- 

ton V.  Tibbett,  there  was  authority  for  saying  that  there  could 
have  been  no  acceptance  and  receipt  within  the  statute  of  frauds 
until  the  vendee  had  been  placed  in  such  connection  with  the 
goods  that  he  could  not  object  to  them  on  account  of  their  quan- 
tity and  quality ;  (^)  and  in  that  case  Lord  Campbell  says,  if  that 
is  the  law,  it  would  be  decisive  against  the  plaintiff,  but  after  a 
careful  review  of  the  cases,  the  court  came  to  the  conclusion  (which, 
in  this  court,  must  be  considered  to  be  the  law  of  the  land),  that 
in  order  to  make  an  acceptance  and  receipt  within  the  statute  of 
frauds,  it  is  not  necesmry  that  the  vendee  should  have  done  any- 
thing to  preclude  himself  from  objecting  to  the  goods.  (Jc^^  That  was 
the  decision  in  Morton  v.  Tibbett,  and  from  the  discussion  to-day, 
I  have  more  reason  than  ever  to  be  satisfied  with  it." 

(/)  3  H.  &  N.  510;  27  L.  J.  Ex.  401.  (ib^)  [In  Hewes  v.  Jordan, 39  Md.  472,  it 

(g)  6  H.  &  N.  832 ;  30  L.  J.  Ex.  310.  was  held  that  the  delivery  of  the  goods  to 

(A)  1  B.  &  S.  299,  and  30  L.  J.  Q.  B.  the  intended  parchaser,  and  the  unpack- 

261.  ing  of  them  by  him,  are  not  a  sufficient 

(t)  2  E.  &  E.  592 ;  29  L.  J.  Q.  B.  87.  acceptance,  if  it  appear  that  he  has  taken 

(k)  [See  Maxwell  v.  Brown,  39  Maine,  them  into  his  possession  and  kept  them 

98,  103 ;  Shepherd  v.  Pressey,  32  N.  H.  for  no  greater  time  than  was  reasonably 

55 ;  Frostbnrg  Mining  Co.  v.  New  £ng-  necessary  to  enable  him  to  examine  their 

land  Glass  Co.  9   Cush.  115,  118,  119;  quantity  and  quality,  and  to  declare  his 

Edwards  v.  Grand  Trunk  Railway  Co.  54  approval  or  his  disapproval  of  them.    See 

Maine,  HI ;  S.  C.  48  Maine,  379.]  Stone  v.  Browning,  51  N.  Y.  211.] 
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§  153.  It  is  fair  to  assume,  from  the  foregoing  review,  that, 
notwithstanding  the  observation  of  Cockburn  C.  J.  in  Castle  v. 
Sworder,  the  law  is  considered  to  be  settled  in  the  court  of  queen's 
bench  in  conformity  with  the  decision  in  Morton  v.  Tibbett,  and 
that  the  authority  of  that  case  remains  unshaken  in  that  court. 

§  154.  In  the  exchequer,  however,  the  leaning  of  the  judges  is 
evidently  adverse  to  the  construction  placed  in  the  queen's  bench 
upon  this  clause  of  the  statute,  though  in  no  case  has  there  been  a 
decided  rejection  of  the  authority  of  Morton  t^.  Tibbett.  Hunt  v. 
Hecht  (l)  was  decided  in  1853,  and,  therefore,  prior  to  jj^^^  ^ 
the  recent  cases  in  which  the  judges  of  the  queen's  bench  Hecht. 
have  shown  what  is,  in  the  opinion  of  that  court,  the  full  extent 
of  the  decision  in  Morton  v.  Tibbett.  The  facts  were,  that  a 
number  of  bags  of  bone  were  sent  by  defendant's  order  to  his 
wharfinger,  in  compliance  with  a  verbal  contract  with  plaintiff. 
The  defendant  went  to  plaintiff's  warehouse,  and  there  inspected 
a  heap  of  ox-bones  mixed  with  others  inferior  in  quality.  De- 
fendant objected  to  the  latter,  but  verbally  agreed  to  purchase  a 
quantity  of  the  others,  to  be  separated  from  the  rest,  and  ordered 
them  to  be  sent  to  his  wharfinger.  The  bags  were  received  on  the 
9th,  and  examined  next  day  by  the  defendant,  as  soon  as  he  heard 
of  their  being  sent  to  the  wharf,  and  he  at  once  refused  to  accept 
them.  Held,  no  acceptance.  All  the  judges  put  the  case  on  the 
ground  of  the  goods  sold  having  been  mixed  in  bulk  with  others, 
so  that  no  acceptance  was  possible  till  after  separation,  and  there 
was  no  pretence  that  there  had  been  an  acceptance  after  separa- 
tion, otherwise  than  by  the  wharfingeiv's  receipt,  which  was  insuffi- 
cient for  that  purpose,  but  Martin  B.  said :  '^  There  are  various 
authorities  to  show  that,  for  the  purpose  of  an  acceptance  within 
the  statute,  the  vendee  must  have  had  the  opportunity  of  exercis- 
ing his  judgment  with  respect  to  the  articles  sent.  Morton  v. 
Tibbett  has  been  cited  as  an  authority  to  the  contrary,  but  in 
reality  that  case  decides  no  more  than  this,  that  where  the  pur- 
chaser of  goods  takes  upon  himself  to  exercise  dominion  over  them, 
and  deals  with  them  in  a  manner  inconsistent  with  the  right  of 
property  being  in  the  vendor,  that  is  evidence  to  justify  the  jury  in 
finding  that  the  vendee  has  accepted  the  goods,  and  actually  re- 
ceived the  same.  The  court,  indeed,  there  say  that  there  may  be 
an  acceptance  and  receipt  within  the  statute,  although  the  vendee 

(I)  8  Ex.  8U ;  22  L.  J.  Ex.  293. 
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has  had  no  opporttmity  of  examining  the  goods,  and  although  he 
has  done  nothing  to  preclude  himself  from  objecting  that  they  do 
not  correspond  with  the  contract.  Bnt,  in  my  opinion,  an  accept- 
ance, to  satisfy  the  statute,  must  be  something  more  than  a  mere  re- 
ceipt ;  it  mea7i9  some  act  done^  after  the  vendee  has  exercised^  or  had 
the  means  of  exercUing^  his  right  of  Tejeetion.^\m) 
§  155.  In  the  case  of  Coombs  t;.  The  Bristol  &  Exeter  Railway 
Company,  (n)  decided  in  1858,  the  same  court  had  oc- 
Bristoi  &*  casion  to  review  the  subject,  and  Pollock  C.  B.  said  that 
RaUwIy  Hunt  V.  Hecht  had  decided  ^*  that  the  vendee  should 
CompAiiy.  jjg^^^  ^^  opportunity  of  rejecting  the  goods.  The  statute 
requires  not  only  delivery  but  acceptance."  Martin  B.  said: 
**  No  doubt  in  Morton  v.  Tibbett  the  court  of  queen's  bench  car- 
ried out  the  principle  of  constructive  acceptance  to  an  extent  which 
in  that  case  was  correct :  but  I  adhere  to  that  which  I  said  in 
Hunt  V.  Hecht,  that  much  that  was  there  said  is  doubtful,  and  that 
acceptance  to  satisfy  the  statute  must  be  after  the  opportunity  of 
exercising  an  option,  or  after  the  doing  of  some  act  waiving  it*" 
Brarawell  B.  said  without  qualification,  ^^  The  cases  establish  that 
there  can  be  no  acceptance  where  there  has  been  no  opportunity  of 
rejecting."     Watson  B.  concurred,  (o) 

(m)  [Eastman  J.  in  Gilman  o.  Hill,  86  certain  whether  snch  condition  haa  heen 
N.  H.  811,  820,  821.  "  There  is  no  ao-  complied  with  is  in  the  contemplation  of 
ceptance,  unless  the  purchaser  has  exer-  both  parties  to  such  a  contract;  and  no 
cised  his  option  to  receive  the  goods  sold,  complete  and  final  acceptance  so  as  irrero- 
or  not,  or  has  done  something  to  deprive  cablj  to  vest  the  property  in  the  buyer  can 
him  of  his  option."  Bell  J.  in  Shepherd  take  place  before  he  has  exercised  or  waived 
V.  Pressey,  82  N.  H.  55 ;  Messer  o.  Wood-  that  right.  In  order  to  constitute  such  a 
man,  22  N.  H.  181, 182;  Belt  v.  Marriott,  final  and  complete  acceptance,  the  asseot 
9  Gill,  331 ;  Gorham  v.  Fisher,  30  Vt.  428;  of  the  buyer  should  follow,  not  precede 
Clark  V.  Tucker,  2  Sandf.  157.]  that  of  the  seller.  But,  where  the  con* 
(fi)  8  H.  &  N.  510;  27  L.  J.  Ex.  401.  tract  is  for  a  specific  ascertained  chat- 
(o)  [In  Bog  Lead  Mining  Go.  v,  Mon-  tel,  the  reasoning  is  altogether  different, 
tague,  10  C.  B.  N.  S.  481,  489,  Willes  J.  Equally  where  the  offer  to  sell  and  deUver 
said  :  "  It  may  be  that,  in  the  case  of  a  con-  has  been  first  made  by  the  seller  and  after- 
tract  for  the  purchase  of  unascertained  wards  assented  to  by  the  buyer,  and  where 
property  to  answer  a  particular  descrip-  the  offer  to  buy  and  accept  has  been  first 
tion,  no  acceptance  can  properly  be  said  to  made  by  the  buyer  and  afterwards  assented 
take  place  before  the  purchaser  has  had  an  to  by  the  seller,  the  contract  is  complete 
opportunity  of  rejection.  In  such  a  case,  by  the  consent  of  both  parties,  and  it  is  a 
the  offer  to  purchase  is  subject  not  only  to  contract  the  expression  of  which  testifies 
the  assent  or  dissent  of  the  seller,  but  also  that  the  seller  has  agreed  to  sell  and  de- 
to  the  condition  that  the  property  to  bede-  liver,  and  the  buyer  to  buy  and  accept  the 
livered  by  him  shall  answer  the  stipulated  chattel.  And,  indeed,  it  has  been  ex- 
description.    A  right  of  inspection  to  as-  pressly  decided,  that,  in  this  latter  case. 
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§  156.  The  latest  case  in  which  the  subject  of  acceptance  under 
the  statute  has  arisen  is  Smith  v.  Hudson,  (jp)  decided  g^.^  ^ 

in  the  queen's  bench  in  Easter  Term,  1865.    All  the  Hudson. 

the  statute  of  iraads  may  be  satisfied  by  eyidence  that  the  defendant  said  anything, 
an  acceptance  preceding  the  delivery.  Cn-  or  did  any  act,  in  relation  to  the  skins  after 
sack  V,  Robinson,  7  Jnr.  N.  S.  542."  In  he  took  the  bill  and  received  the  notice 
Knight  V.  Mann,  118  Mass.  143,  it  ap-  that  they  were  ready  for  delivery.  The 
peared  that  the  plaintiff  had  a  large  nam-  defendant  never  saw  the  skins  after  he 
her  of  rongh  calf-skins  for  sale  which  were  bargained  for  them  when  they  were  lying 
in  bales  at  his  store.  The  defendant  went  in  bales  with  others  of  a  like  description, 
to  the  store  to  purchase  skins,  examined  The  plaintiff  had  done  all  that  he  was  re- 
thirty  or  forty  skins,  and  entered  into  an  quired  to  do  by  the  agreement  Endioott 
oral  agreement  for  six  hundred  and  thirty-  J.  said :  "  In  this  case,  the  contract  was 
nine  skins,  at  so  much  per  pound.  These  not  for  the  purchase  of  a  specific  ascer- 
be  directed  the  plaintiff  to  connt  oat,  tained  chattel  which  the  buyer  inspected 
weigh,  and  set  apart  for  him,  from  the  .  and  examined  at  the  time  of  the  agree- 
skins  then  lying  in  bales,  but  did  not  him-  ment,  bat  for  the  parchase  of  skins  to  be 
self  afterwards  see  them.  The  sale  was  selected  by  the  seller  from  a  larger  number 
on  time,  and  the  defendant  was  to  send  of  similar  skins  lying  in  bales,  and  to  be 
for  the  skins  and  take  them  from  the  store,  set  aside  and  sent  for  by  the  buyer.  In 
The  plaintiff  at  once  but  in  the  defendant's  such  case  there  can  be  no  acceptance  be- 
absence  counted  out,  weighed,  and  set  fore  the  goods  are  delivered  and  the  buyer 
apart  the  required  number  of  skins,  corre-  has  an  opportunity  to  examine.  Cusack  v. 
spending  in  quality  and  value  to  those  seen  Robinson,  1  B.  &  S.  299 ;  Bog  Lead  Min- 
by  the  defendant;  and  according  to  usage  ing  Co.  v.  Montague,  10  C.  B.  N.  S.  480. 
of  the  trade  selected  one  in  twenty  as  To  hold  the  defendant  liable,  such  an  ac- 
"  trials,"  the  weight  of  which  before  and  ceptanoe  must,  therefore,  be  found  to  have 
after  exposure  to  the  air  determined  the  been  made  by  him  after  the  delivery  of  the 
percentage  of  shrinkage  to  be  deducted  skins  by  the  plaintiff.  Till  that  time  the 
from  the  gross  weight,  and  thus  fix  the  defendant  was  not  called  upon  to  exercise 
nnmberof  pounds  to  be  paid  for  by  the  pur-  his  option,  and  that  time  did  not  arrive 
chaser.  The  defendant  afterwards  called  till  after  the  weighing  of  the  '  trials,'  the 
at  the  plaintiff's  store  and  asked  if  the  delivery  of  the  bills,  and  the  placing  of  the 
skins  he  had  bought  were  ready,  and  the  goods  in  the  doorway,  of  which  he  had 
plaintiff  replied, "  Tes,  all  but  weighing  the  notice.  Before  that,  the  defendant  had  no 
trials."  The  defendant  said  he  would  send  opportunity  of  rejecting  the  goods,  as  they 
for  them  inmiediately .  The  trials  were  then  had  not  been  delivered.  Coombs  v.  Bris- 
weighed,  the  net  weight  of  the  six  hundred  tol  &  Exeter  Railway,  3  H.  &  N.  510. 
and  thirty-nine  skins  ascertained,  and  they  Everything,  therefore,  that  happened  pre- 
were  placed  in  a  doorway  of  the  store  viously,  related  to  the  oral  agreement  for 
ready  to  be  taken  away  by  the  defendant,  a  sale,  which  could  only  be  completed 
The  defendant  returned  later  in  the  day  when  the  goods  were  ready  for  delivery. 
for  a  bill  of  the  skins,  which  was  given  In  examining  the  evidence  reported,  we 
him,  and  he  was  told  that  the  skins  were  find  no  clear  and  nneqnivocal  acts  on  the 
ready  for  delivery  and  were  lying  in  the  part  of  the  defendant  indicating  an  accept- 
doorway.  He  then  left,  but  did  not  send  ance  after  the  plaintiff  had  performed 
for  the  skins,  and  they  were  destroyed  the  what  his  oral  agreement  called  for.  The 
following  night  by  fire.    There  was  no  clear  and  unequivocal  acts,  showing  an 


(p)  6  B.  &  S.  4S1 ;  34  L.  J.  Q.  B.  145. 
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cases  were  reviewed  by  able  counsel,  and  commented  on  by  the 
judges  in  the  course  of  the  argument.  The  plaintiffs  were  as- 
signees of  Willden,  a  bankrupt.  The  defendant,  on  3d  November, 
1863,  sold  to  Willden  by  verbal  contract  a  quantity  of  barley,  ac- 
cording to  sample.  The  bulk  was  conveyed  by  the  vendor  in  his 
own  Wagons  to  the  railway  station,  on  the  7th  November,  and  he 
gave  orders  to  convey  and  deliver  it  to  the  purchaser.  It  was  ad- 
mitted that  by  the  custom  of  the  trade  the  purchaser,  notwith- 
standing the  delivery  of  the  bulk  at  the  station,  had  the  power  of 
rejecting  the  goods  if  found  not  equal  to  sample.  On  the  9th  No- 
vember, Willden  was  adjudicated  a  bankrupt  on  his  own  petition, 
without  having  given  any  orders  or  directions  about  the  barley, 
which  still  remained  at  the  railway  station,  nor  had  he  examined 
it  or  given  any  notice  whether  he  accepted  or  declined  it.  Nothing 
had  been  paid  on  account  of  the  price,  and  on  the  11th  November 
the  vendor  gave  notice  to  the  railway  company  not  to  deliver  the 
goods  to  any  one  but  himself.  The  corn  was  given  up  to  the  ven- 
dor by  the  company,  and  the  assignees  of  Willden  claimed  it  as 
the  property  of  the  bankrupt.  On  the  question  whether  there  had 
been  an  acceptance  under  the  statute  of  frauds,  held  by  all  the 
judges,  Cockburn  C.  J.,  Blackburn,  Mellor,  and  Shee  JJ.,  that  the 

acceptance,  or  from  which  an  acceptance  for  them ;  but  it  was  held  that  these  facts 

may  be  inferred,  must  relate  to  some  deal-  did  not  necessarily  show  an  acceptance 

ing  with  the  property  itself  by  the  buyer  and  receipt  of  the  goods  within  the  statute 

or  his    authorized  agent  after  the  deliv-  of  fhrnds.    Endicott  J.  said :  "As  it  was 

ery  of  the  whole  or  part  of  it.    There  is  part  of  the  contract  that  the  defendant 

no  evidence  that  the  defendant  did  any-  should  send  for  the  skins,  the  iact  that  he 

thing  in  relation  to  the  property  after  the  said  he  would  do  so,  when  he  left  the  store, 

delivery.    Nor  does  it  appear  that  the  de-  does  not  add  to  the  efiect  of  the  evidence." 

fendant  made  the  plaintiff  his  bailee.    If  In  Kellogg  v.  Witherhead,  6  Sup.  Ct  Rep. 

he  did,  it  would  be  evidence  that  he  had  (N.  Y.)  525,  it  appeared  that  the  defend- 

accepted  the   goods,  or  had  waived  his  ant  agreed  to  purchase  some  hams,  which 

right  to  reject.     To  establish  this  fact,  the  plaintifis  were  smoking,  and  gave  direc- 

there  must  be  some  evidence  of  a  change  tions  as  to  the  manner  of  smoking.    Afker 

in  the  relations  of  the  parties  to  each  the  smoking  was  completed  the  plaintifl& 

other;  as  in  Weld v.  Came,  98  Mass.  152."  weighed  the  hams  and  piled  them  np  on 

The  case  of  Knight  v.  Mann  is  again  re-  their  own  premises.    The  defendant  called 

ported  in  120  Mass.  219,  where  it  appears  soon  after,  and  said,  "I  suppose  these  are 

that  on  a  new  trial  the  additional  fact  was  my  hams,"  and  one  of  the  plaintifib  said, 

proved  that  the  purchaser  went  to  the  "  Tes,  they  are  all  weighed  and  ready  for 

store  of  the  seller,  took  the  bill  of  parcels  you  to  take  away,"  in  reply  to  which  the 

of  the  skins,  asked  if  they  were  ready,  and  defendant  bowed  his  head.    It  was  held 

was  told  that  they  were,  and  the  skins  that  these  acts  did  not  constitute  a  reoeipc 

were  pointed  out  to  him  lying  in  the  door-  and  acceptance  of  the  hams.  See  Marshall 

way  of  the  store.    He  said  he  wonld  send  v.  Green,  1  C.  P.  Div.  85.] 
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contract  could  not  be  allowed  to  be  good.  The  chief  justice  held 
Hunt  V,  Hecht  to  be  binding  on  the  court  as  an  authority,  that 
where  the  buyer  has  a  right  to  inspect  the  articles  sold  to  see 
whether  they  are  in  accordance  with  the  contract,  there  is  no  ac- 
ceptance till  he  has  time  to  make  the  inspection.  Blackburn  J. 
said :  ^'  There  must  be  both  acceptance  and  receipt  to  bind  both 
purchaser  and  vendor  under  the  statute."  And  in  all  the  opinions 
it  was  held  that  the  countermand  of  the  vendor  before  the  goods 
had  been  delivered  according  to  his  order,  and  before  acceptance, 
put  an  end  to  the  contract,  and  deprived  the  assignees  of  the  power 
to  accept,  on  behalf  of  the  bankrupt.  This  case  is  worthy  of  note, 
also,  on  another  ground.  It  clearly  recognizes  and  maintains  the 
long-established  doctrine  that  the  acceptance  and  actual  receipt 
are  distinct  things,  both  of  which  are  essential  to  the  validity  of 
the  contract.  This  would  seem  sufficiently  clear  from  the  lan- 
guage of  the  statute,  but  on  more  than  one  recent  occasion  remarks 
had  been  made  by  eminent  judges,  su^esting  doubt  upon  the 
question.  Thus,  in  Castle  v.  Sworder,  (y)  Crompton  J.  said:  "I 
have  sometimes  doubted  whether  there  is  much  distinction  between 
receipt  and  acceptance;"  and  Cockbum  C.  J.  said:  ^^I  think 
those  terms  (i.  e,  acceptance  and  receipt)  are  equivalent."  In 
Marvin  v.  Wallace,  (r)  also,  Erie  J.  said,  according  to  one  report, 
"  I  believe  that  the  party  who  inserted  the  words  had  no  idea  what 
he  meant  by  acceptance,  (r^)  That  opinion  I  found  on  the  ever- 
lasting discussion  which  has  gone  on,  as  if  possession  according  to 
law  could  mean  only  manual  prehension."  It  is  probable,  how- 
ever, both  from  the  context  and  from  the  point  in  dispute,  that  his 
lordship  is  more  correctly  represented  in  another  report,  as  saying, 
*^  I  believe  that  the  persons  who  framed  the  statute,  and  inserted 
the  words  '  actually  received  the  same,'  had  no  clear  idea  of  their 
meaning,"  &c.  It  may  confidently  be  assumed,  however,  that  the 
construction  which  attributes  distinct  meanings  to  the  two  expres- 
sions, "  acceptance  "  and  **  actual  receipt,"  is  now  too  firmly  settled 
to  be  treated  as  an  open  question,  and  this  is  plainly  to  be  inferred 
from  the  opinions  delivered  in  Smith  v.  Hudson. 

§  157.  Acceptance  by  the  vendee  may  be  prior  to  the  Accept- 
actual  receipt  of  the  goods,  as  for  instance,  when  he  ^cede^re- 
has  inspected  and  approved  the  specific  goods  at  or  be-  *^*p*' 

ig)  6  H.  &  N.  832 ;  30  L.  J.  Ex.  310.  (r^)  [See  Ladd  J.  in  Pinkham  v.  Mat- 

(r)  6  £.  &  B.  726 ;  25  L.  JT.  Q.  B.  369.      tox,  53  N.  H.  605,  606.] 
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fore  the  time  of  purchasing.  Thus,  in  Cusack  v.  Robinson,  (») 
Ciuack  V.  where  the  buyer  was  shown  a  lot  of  156  firkins  of  butter 
Robinson,  jj^  ^j^^  vendor's  cellar,  and  had  the  opportunity  of  inspect- 
ing as  many  of  them  as  he  pleased,  and  did  in  fact  open  and  in- 
spect six  of  the  firkins,  and  then  agreed  to  buy  them,  and  the 
goods  were  then  forwarded  to  the  purchaser  by  a  carrier  according 
to  his  directions ;  it  was  held  that  there  was  sufficient  eyidence  to 
justify  the  jury  in  finding  an  acceptance,  and  that  the  acceptance 
before  the  bargain  was  concluded,  was  a  compliance  with  the  stat- 
ute. This  question  was  raised,  but  not  decided,  in  Saunders  v. 
Topp,  (f)  which  is  referred  to  by  Blackburn  J.  in  delivering  the 
opinion  of  the  court  in  Cusack  v.  Robinson. 

§  158.  In  deciding  Cusack  t^.  Robinson,  the  court  distinguished 
Nicholson  ^^  from  Nicholson  v.  Bower,  (u)  because  in  the  latter 
V,  Bower,  case  there  had  been  no  specific  goods  selected  and  fixed 
on  in  advance.  Bower  had  made  a  verbal  sale  of  about  140  quar- 
ters of  wheat,  by  sample,  to  be  delivered  by  rail  in  London.  The 
wheat  was  received  at  the  London  depot,  and  warehoused  by  the 
railway  company,  and  the  purchasers  sent  a  carman  to  get  a 
sample,  and  after  inspecting  it,  told  him  not  to  cart  the  wheat 
home  at  present.  The  purchasers  were  really  in  insolvent  circum- 
stances, and  immediately  after  the  interview  with  the  carman  de- 
termined to  stop  payment,  and  they  therefore  thought  it  would 
be  dishonest  to  receive  the  wheat,  although  equal  to  sample,  when 
they  knew  they  could  not  pay  for  it.  All  the  judges  held  that 
there  had  been  no  acceptance  in  fact,  and  the  assignees  of  the 
Saunden  Purchasers  were  not  allowed  to  retain  a  verdict  in  their 
V.  Topp.  favor.  In  Saunders  v,  Topp  (f)  the  defendant  had  se- 
lected forty-five  couples  of  ewes  and  lambs  at  the  plaintiff's  farm, 
and  ordered  them  to  be  sent  to  his  own  farm,  where  they  were 
received  by  his  agent,  (v)  He  then  ordered  them  to  be  sent  to 
another  place,  where  he  saw  them  and  counted  them  over,  and  said, 
"  It  is  all  right."  The  court  declined  to  decide  whether  the  pre- 
vious selection  was  equivalent  to  an  acceptance  (a  point  subse- 
quently decided  in  the  affirmative  in  Cusack  v.  Robinson,  vt  «i«- 
prd)^  but  held  that  the  subsequent  action'^ of  the  defendant  was 
sufficient  to  justify  the  jury  in  finding  an  acceptance  after  delivery. 

{$)  1  B.  &  S.  299 ;  30  L.  J.  Q.  B.  261.         (v)  [See  Snow  o.  Warner,  10  Met  132, 
(t)  4  Ex.  390.  per  Habbard  J.  ante,  §  144,  note  {p).] 

(u)  1  E.  &  £.  172 ;  28  L.  J.  Q.  B.  97. 
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§  159.  In  one  case,  (x)  Maule  J.  seems  to  have  been  strongly 
of  opinion  that  it  was  sufficient  to  prove  acceptance  of  Accept- 
part  of  the  goods  by  the  buyer,  after  action  hroxighi^  but  J[Jt1on'^^ 
the  court  declined  to  decide  the  point  without  further  brought 
argument,  and  the  case  was  settled.     All  the  recent  authorities 
are  adverse  to  this  dictum^  which  rested  upon  the  assumption  that 
the  fact  of  acceptance  was  a  mere  question  of  evidence,  whereas 
the  statute  makes  it  essential  to  the  validity  of  the  contract  in  a 
court  of  justice,  (y)     The  report  of  the  case  shows  that  the  judges 
had  not  the  language  of  the  statute  before  them.     The  point  is 
also  ruled  adversely  to  this  opinion  of  Maule  J.  in  Bill  v.  Ba- 
ment.  (z) 

§  160.  It  is  settled  that  the  receipt  of  goods  by  a  carrier  or 
wharfinger  appointed  by  the  purchaser  does  not  constitute  carrier  has 
an  acceptance,  these  agents  having  authority  only  to  re-  Jiy  ^ac-'" 
ceive,  not  to  accept,  the  goods  for  their  employers,  (a)       <^p*- 

(r)  Fricker  v.  Tomlinson,  1  Man  &  6.  Johnson  v,  Dodgson,  2   M.  &  W.  656 ; 

772.  Norman  v.  Phillips,  U  M.  &  W.  276 ; 

(y)  [Until  acceptance  and  receipt  no  Hunt  v,  Hecht,  8  Ex.  814;  Acebal  v. 
binding  contract  exists ;  and  when  they  Levy,  10  Bing.  876 ;  Meredith  v.  Meigh,  2 
take  place,  the  act  of  the  parties  unites  £.  &  B.  370,  and  22  L.  J.  Q.  B.  401,  in 
with  their  previous  verbal  agreement  to  which  Hart  v.  Sattley,  3  Camp.  528,  is 
create  a  full,  complete,  and  obligatory  con-  overruled ;  Cusack  i^.  Robinson,  1  B.  &  S. 
tract.  In  all  cases  of  this  sort,  a  single  in-  299,  and  30  L.  J.  Q.  B.  361 ;  Hart  v.  Bush, 
qnlry  operates  as  a  test  by  which  to  ascer-  E.,  B.  &  E.  494,  and  27  L.  J.  Q.  B.  271 ; 
tain  whether  a  contract  is  binding  upon  Smith  u.  Hudson,  6  B.  &  S.  431,  and  34 
the  parties  under  the  statute  of  frauds.  It  L.  J.  Q.  B.  145  ;  [Johnson  v.  Cuttle,  105 
is  whether  the  acceptance  and  receipt,  Mass.  447,  449  ;  Boardman  v.  Spooner,  13 
whenever  they  took  place,  were  in  pursu-  Allen,  853 ;  Grimes  v.  Van  Vechten,  20 
ance  of  a  previous  agreement.  If  the  ver-  Mich.  410 ;  Rodgers  v.  Phillips,  40  N.  Y. 
bal  contract  is  proved,  and  an  acceptance  519;  Denmead  v.  Glass,  30  Geo.  637; 
and  receipt  in  pursuance  of  it  are  shown,  Jones  v.  Mechanics'  Bank,  29  Md.  287  ; 
the  reqnisitefl  of  the  statutes  are  fulfilled.  Shepherd  v.  Pressey,  32  N.  H.  49,  55,  56  ; 
See  per  Bigelow  J.  in  Marsh  v.  Hyde,  3  Maxwell  v.  Brown,  39  Maine,  98  ;  Frost- 
Gray,  333;  Endicott  J.inEnightv.Mann,  burg  Mining  Co.  v.  New  England  Glass 
118  Mass.  145.]  Co.  9  Cnsh.  115 ;  Spencer  9.  Hale,  30  Vt. 

(z)  9  M.  &  W.  36.    ["Except  that  the  315  ;  Cross  v,  O'Donnell,  44  N.  Y.  661  ; 

BUtnte  provides  that  no  action  shall  be  Quintard  v.  Bacon,  99  Mass.  185,  186 ; 

brought,  there  would  be  no  good  reason  to  Snow  v.  Warner,  10  Met.  132 ;  NV^holson 

hold  that  a  memorandum  signed,  or  an  v.  Bower,   1   E.  &    B.  172;  AUard    i;. 

act  of  acceptance  proved,  at  any  time  be-  Greasert,    61   N.  Y.  1.     But  it  is  held 

fore  the  trial,  would  not  be  sufficient"  that  if  after  acceptance  the  vendor  delivers 

Colt  J.  in  Townsend  v.  Hargraves,  118  the  goods  to  a  carrier  named  by  the  pur- 

Masa.  836.]  chaser,  the  receipt  of  them  by  the  carrier 

(a)  Astey  v.  Emery,  4  M.  &  8.  262;  is  a  receipt  by  the  purchaser.    Cross  v. 

Hanson  v.  Armitage,  5   B.  &  A.  557;  O'Donnell,  supra.] 
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§  161.  Among  the  numerous  cases  in  which  the  courts  have  set 
Curtis  17.  aside  verdicts  on  the  ground  that  the  jury  had  found  ac* 
viewed!*  ceptance  by  the  buyer  without  sufficient  evidence,  some 
may  be  found  which  are  not  readily  reconcilable  with  the  prin- 
ciple that  a  dealing  with  the  article  in  a  manner  inconsistent  with 
the  continuance  of  the  right  of  property  in  the  vendor  is  a  con- 
structive acceptance.  Curtis  v,  Pugh  (()  is  an  instance  of  this 
class.  The  action  was  debt,  for  goods  sold  and  delivered.  The 
purchaser  had  given  a  verbal  order  for  three  hogsheads  of  Scotch 
glue,  to  be  of  the  description  called  "  Cox's  best."  The  plaintiff, 
the  vendor,  sent  two  hogsheads,  all  that  he  was  able  to  deliver  at 
the  time,  to  a  wharf  in  London.  Defendant  removed  them  to  his 
own  warehouse,  and  there  unpacked  the  whole  of  the  glue  and 
put  it  into  twenty  bags.  On  examination,  the  defendant  con- 
sidered the  glue  inferior  to  the  quality  ordered,  and  so  informed 
plaintiff's  agent  on  the  next  day.  The  plaintiff's  brother  ad- 
mitted, on  inspection  two  days  later,  that  part  of  the  glue,  but  not 
an  unusual  proportion,  was  inferior,  and  offered  to  make  an  allow- 
ance, but  refused  to  take  it  back  because  it  had  been  unpacked 
and  put  into  bags,  which  was  not  necessary  for  the  purpose  of  ex- 
amination, and  because  the  glue,  when  once  unpacked,  could  not 
be  replaced  in  the  same  condition  in  the  hogsheads.  Lord  Den- 
man  C.  J.  was  of  opinion  that  the  defendant  had  not  in  fact  in- 
tended to  accept  the  glue,  but  told  the  jury  that  "  if  the  defend- 
ant had  done  any  act  altering  the  condition  of  the  article^  that  was 
an  acceptance,  and  that  the  question  for  them  was  whether  or  not 
the  act  of  putting  the  glue  into  the  bags  had  altered  its  condition.'' 
The  lord  chief  justice  then  left  it  to  the  jury  to  say  "  whether  the 
glue  was  ^  Cox's  best,'  and  whether  the  defendant  h(id  dealt  with 
it  80  as  to  make  it  his  own^'*  or  had  done  no  more  than  was  neces- 
sary to  examine  the  quality.  All  these  questions  were  decided  in 
plaintiff's  favor  by  the  jury,  but  the  court,  on  motion,  pursuant  to 
leave  reserved,  directed  a  nonsuit.  Lord  Denman  saying,  "Li 
what  I  stated,  I  certainly  carried  the  doctrine,  as  to  acceptance,  a 
step  farther  than  I  ought."  Patteson  J.  said  "  My  lord  chief 
justice  went  a  step  farther  in  his  ruling  than  the  authorities  war- 
rant," and  Coleridge  and  Wightman  JJ.  concurred.  This  case 
appears  to  be  identical  in  principle  with  Parker  v.  Wallis  (5  E.  & 
B.  21),  and  the  two  decisions  to  be  irreconcilable.     The  jury  hav- 

(6)  lOQ.  B.  111. 
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iiig  f onnd  the  facts  in  favor  of  plaintiff,  there  was  ample  evidence 
of  a  dealing  with  the  goods  which  was  wrongful  unless  the  buyer 
was  owner,  and  the  constructive  acceptance  was  therefore  com- 
plete, according  to  the  more  recent  decisions. 

§  162.  The  cases  are  not  entirely  consistent  on  the  point  whether 
mere  silence  and  delay  of  the  purchaser  in  notifying  re-  ^^^^^e 
fusal  of  e^oods  forwarded  by  his  order  suffice  to  constitute  *°d  delay 
constructive  acceptance.     The  fair  deduction  from  the  accept- 
authorities  seems  to  be  that  this  is  a  question  of  degree, 
that  a  long  and  unreasonable  delay  would  afford  stringent  proof 
of  acceptance,  while  a  shorter  time  would  merely  constitute  some 
evidence  to  be  taken  into  consideration  with  the  other  circum- 
stances of  the  case. 

§  163.  In  Bushel  v.  Wheeler,  (<?)  in  the  court  of  queen's  bench, 
defendant  ordered  certain  machinery  to  be  sent  to  him  gnghei  ©. 
at  Hereford  by  the  Hereford  sloop.  It  was  sent  on  the  Wheeler. 
23d  April,  and  an  invoice  for  the  goods  at  three  months'  credit 
was  forwarded  in  a  letter  of  advice  to  defendant  on  25th  April. 
The  carrier  placed  the  goods  in  a  warehouse  on  his  own  wharf  on 
their  arrival  at  Hereford,  and  notice  was  given  to  defendant.  No 
communication  on  the  subject  of  the  goods  was  made  by  defendant 
till  the  7th  October,  when  they  were  rejected.  The  defendant 
proved,  however,  that  after  the  arrival  of  the  goods  at  the  ware- 
house, he  had  seen  them,  and  informed  the  warehouseman  that  he 
did  not  intend  to  take  them.  Erskine  J.  directed  a  verdict  for 
the  defendant,  with  leave  to  move  to  enter  a  verdict  for  plaintiff. 
The  court  refused  to  enter  a  verdict  for  plaintiff,  but  held  that 
there  was  evidence  of  acceptance  to  go  to  the  jury,  and  ordered  a 
new  trial.  Lord  Denman  said  that  the  '^  lapse  of  time,  connected 
with  the  other  circumstances,  might  show  an  acceptance^  and  this 
was  a  question  of  fact  for  the  jury."  Williams  J.  said  that  there 
might  be  a  constructive  receipt  as  well  as  delivery  :  and  "  it  being 
once  established  that  there  may  be  an  aetiutl  receipt  by  acquies- 
cence, wherever  such  a  case  is  set  up,  it  becomes  a  question  for 
the  jury."  (^c[)  Coleridge  J.  said  that  the  goods  were  carried  by 
vendee's  orders  within  a  reasonable  time  to  a  particular  warehouse. 
*^  That  comes  to  the  same  thing  as  if  they  had  been  ordered  to  be 
sent  to  the  vendee's  own  house,  and  sent  accordingly.     In  such  a 

(c)  15  Q.  B.  442.  (<f)  [See  Borrowscale  v,  fioswortb,  99 

Mass.  381,  per  Hoar  J.] 


r 

152  FORMATION  OP  THE  CONTRACT.  [BOOK  I. 

caae,  the  vendee  would  have  had  the  right  to  look  at  the  goods  and 
return  them  if  they  did  not  correspond  to  order.  But  here  the 
vendee  took  no  notice  of  the  arrival,  and  makes  no  communication 
to  the  party  to  whom  alone  the  communication  was  necessary." 

§  164.  In  Norman  t;.  Phillips,  (e)  in  the  exchequer,  the  court 
Norman  v.  ^®^*  bound  by  Bushel  V.  Wheeler,  but  declined  to  apply 
Phillips.  it  to  the  case  before  them.  Defendant  ordered  from 
plaintiff  certain  yellow  deals,  with  directions  to  send  them  to  a 
specified  station  of  the  Great  Western  Railway,  to  be  forwarded 
to  him  as  on  previous  occasions.  The  order  was  given  on  the  17th 
April,  the  deals  arrived  at  the  station  on  the  19th,  on  which  day 
the  defendant  was  informed  of  the  arrival  by  the  railway  clerk, 
and  said  he  would  not  take  them.  An  invoice  was  sent  on  27th 
April,  which  defendant  received  and  kept,  but  it  did  not  appear 
that  he  had  ever  seen  the  deals.  On  the  28th  May,  defendant  in- 
formed plaintiff  that  he  declined  to  take  the  goods.  *  Pollock  C. 
B.  refused  to  nonsuit,  and  directed  the  jury  to  find  for  plaintiff, 
with  leave  reserved  to  defendant  to  move  for  nonsuit  or  verdict 
for  him.  All  the  judges  concurred  in  making  the  rule  absolute. 
Alderson  B.  remarked  during  the  argument  that  it  was  difficult 
to  distinguish  the  case  from  Bushel  v,  Wheeler,  and  it  is  percepti- 
ble, from  the  language  of  all  the  judges,  that  they  did  not  yield 
entire  assent  to  that  case.  Bushel  v.  Wheeler  was,  however, 
mentioned  as  a  "  well-considered  case "  in  Morton  v.  Tibbett 
(^antey  §  149)  :  and  in  Parker  v.  Wallis  (/)  Lord  Campbell  said 
arguendo^  that  detention  of  the  goods  for  a  long  and  unreasonable 
time  by  the  vendee  is  evidence  that  he  has  accepted  them."  In 
Smith  V.  Hudson  (34  L.  J.  Q.  B.  145)  Blackburn  J.  refers  to 
Morton  v,  Tibbett  as  establishing  that  lapse  of  time  is  %ome  evi- 
dence of  acceptance  ;  and  observations  to  a  similar  effect  are  to  be 
found  in  the  opinion  delivered  by  Parke  B.  in  Cunliffe  v.  Harri- 
son, 6  Ex.  906. 

§  165.  In  Nichols  v.  Plume  (jg)  a  quantity  of  cider  was  sent  to 
Nichols  V.  defendant,  who  had  ordered  it  verbally,  but  he  refused 
Plume.  ijo  receive  it,  and  caused  it  to  be  lodged  in  a  warehouse 
in  the  neighborhood  not  belonging  to  him.  The  cider  was  not 
returned  to  plaintiff,  nor  did  defendant  send  him  any  notice  of  his 
ntention  not  to  use  it.     Best  C.  J.  held  that  there  had  been  no 

(«)  U  M.  &  W.  277.  {g)  1  C.  &  P.  272. 

(/)  5  E.  &  B.  21. 
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acceptance  under  the  statute.  The  report  does  not  show  the 
length  of  the  delay  which  elapsed,  nor  was  the  question  raised 
whether  there  had  been  constructive  acceptance  by  unreasonable 
delay. 

§  166.  When  goods  are  marked  with  the  name  of  the  purchaser, 
by  his  consent,  this  constitutes  an  acceptance  of  the  Markinir 
goods,  if  all  the  terms  of  the  contract  have  been  agreed  ^^  s^* 
on,  but  not  an  actual  receipt,  and  the  sale  cannot  be  allowed  to 
be  good,  without  further  proof  of  delivery.  (A) 

§  167.  The  acceptance  of  part  of  the  goods  bought  makes  the 
contract  good  for  the  whole,  even  in  cases  where  some  of  ^^^^ 
the  goods  are  not  yet  in  existence,  but  are  to  be  manu-  wmeof  th« 
factored,  (t)     In  Scott  v.  The  Eastern  Counties  Rail-  yet  in  ex- 
way  Company,  Ck)  the  defendants  ordered  a  number  of  "  *°^*' 

1  #  1  1   .      .«.  I.  li       ,  .   ,  Scott  r. 

lamps  from  the  plaintis,  a  manufacturer,  of  which  one.   Eastern 
a  triangular  lamp,  was  of  a  very  peculiar  construction,   lunway 
and  was  not  ready  for  delivery  until  nearly  two  years  ^™P*°y- 
after  the  order.     In  the  mean  time,  and  in  the  same  month  when 
the  order  was  given,  all  the  other  lamps  were  delivered  and  paid 
for.    The  defendants  rejected  the  triangular  lamp,  and  it  was  ob- 
jected on  action  brought  that  their  acceptance  of  the  other  lamps 
two  years  earlier,  and  when  the  triangular  lamp  was  not  in  exist- 
ence, could  not  be  considered  a  part  acceptance  of  that  lamp.    The 
court,  however,  held  the  contract  entire  for  all  the  lamps,  and 


{h)  Bill  V.  Bament,  9  M.  &  W.  86 ; 
Baldcy  p.  Parker,  2  B.  &  C.  37  ;  Proctor 
V.  Jones,  2  C.  &  P.  532  ;  Hodgson  v.  Le 
Bret,  1  Camp.  233 ;  Boulter  v.  Amott,  1 
C.  &  M.  334 ;  [Rappleye  v.  Adee,  65  Barb. 
589;  S.  C.  1  N.  Y.  8np.  Ct.  126;  Dyer  v. 
Libbj,  61  Maine,  45 ;]  Anderson  v.  Scott, 
in  note  to  Hodgson  v.  Le  Bret,  1  Camp. 
235,  in  which  Lord  EUenborough  held 
that  the  cutting  off  the  pegs  by  which  the 
wine  in  casks  was  tasted,  and  the  marking 
of  defendant's  initials  on  the  cask  in  his 
presence,  waa  an  incipient  delivery,  suffi- 
cient to  take  the  case  out  of  the  statute. 
Bat  this  case  was  disapproyed  hj  Best  C. 
J.  in  Proctor  v.  Jones,  tupraf  and  by  Al- 
derson  B.  in  'Saunders  v.  Topp,  4  Ex. 
390.  In  Mr.  Chitty's  valuable  Treatise  on 
Contracts,  he  cites  the  foregoing  authori- 


ties in  support  of  the  principle,  that,  "  in 
no  case  can  the  marking  of  goods  with 
the  name  of  the  purchaser  by  his  consent, 
constitute  an  acceptance  within  the  act, 
unlets  it  appear  from  the  evidence  that  tho 
goods  have  been  delivered  to  the  pur- 
chaser." (P.  471,  8th  ed.)  It  is  sub- 
mitted that  a  thorough  examination  of  the 
cases  will  show  the  true  principle  to  be 
more  accurately  stated  as  given  in  the 
text  above,  than  in  the  foregoing  passage 
in  the  Treatise  on  Contracts. 

(t)  [Ganlt  V,  Brown,  48  N.  H.  183 ;  Marsh 
V.  Hyde,  3  Gray,  331,  334;  McKnight  v. 
Dunlop,  1  Selden,  537;  Ross  v.  Welch, 
11  Gray,  235;  1  Chitty  Contr.  (11th  Am. 
ed.)  563.  See  Gilman  v.  Hill,  36  N.  H. 
311,  321 ;  Phelps  v.  Cutler,  4  Gray,  137.] 

{k)  12  M.  &  W.  33. 
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that  the  acceptance  and  actual  receipt  of  some  of  them,  made  the 
contract  good  for  all.  (Z) 

§  168.  In  Elliott  v.  Thomas  (m)  there  was  a  joint  order  for 

common  steel  and  for  cast  steel.  The  common  steel  was 
goods  are  accepted,  but  there  was  a  dispute  about  the  cast  steel, 
kinds.*"**  and  the  question  was,  whether  the  acceptance  of  the 
Elliott  9.      former  sufficed  to  make  the  whole  contract  valid,  and  it 

was  so  held.  Parke  B.  in  giving  the  decision,  ex- 
plained Thompson  v.  Maceroni,  (n)  in  which  the  language  of  the 
opinion  seemed  adverse  to  the  view  taken  by  the  court,  by  show- 
ing that  this  last  named  case  turned  entirely  on  the  form  of  the 
action,  which  was  for  goods  sold  and  delivered^  an  action  clearly 
not  maintainable  for  such  part  of  the  goods  as  had  not  been  actu- 
ally delivered  to  the  buyer,  (o)   • 

§  169.  So  where  there  was  a  verbal  contract  of  sale,  by  the 
Bargain       terms  of  which  the  thing  was  to  be  resold  to  the  vendor 

£or  RalB 

and  resale,  at  a  fixed  price  in  a  particular  event,  the  acceptance  by 
the  purchaser  in  the  first  instance  takes  the  whole  agreement,  as 
an  entire  contract,  out  of  the  statute,  and  he  cannot  object,  when 
afterwards  sued  on  the  stipulation  for  the  resale,  that  this  contract 
was  not  in  writing,  and  that  there  had  been  *no  acceptance  nor 
actual  receipt,  (p) 

§  170.  The  effect  of  the  acceptance  and  actual  receipt  of  the 
Effect  of  goods,  or  part  of  them,  is  to  prove  that  there  was  a  con- 
the  proof  tract  of  Sale,  (7)  and  this  effect  is  produced,  although 
anceand     there  may  be  a  dispute  between  the  parties  as  to  the 

receipt.  */  ^  *  ^ 

terms  of  the  contract.     Such  dispute  is  to  be  determined 

(/)  [See  Rossi;.  Welch,  11  Gnij,  235.]  Endicott  J.  in  Kodman  v,  Gifibrd,  112 

(m)  SM.  &  W.  176.  Mass.  405,  407;  Pacific  Iron  Works  v. 

(n)  8  B.  &  C.  1.    See,  also,  Bigg  v.  Long  Island  R.  R.  Co.  62  N.  Y.  272.] 

Whisking,  14  C.  B.  195.  (p)  Williams  v.  Burgess,  10  A.  &  £. 

(0)  [See  Atwood  v.  Lncas,  53  Maine,  499.  [See  Fay  v.  Wheeler,  44  Vt.  292 ; 
508,  and  the  remarks  upon  it  in  Morse  Dickinson  v.  Dickinson,  29  Conn.  600.] 
V,  Sherman,  106  Mass.  433.  See,  also,  {q)  [See  Marsh  v.  Hyde,  3  Gray,  831, 
Ross  t;.  Welch,  11  Gray,  235;  Dyer  v.  832,  333,  per  Bigelow  J.  In  Townsend  r. 
Libby,  61  Maine,  45.  In  an  action  for  Haigraves,  118  Mass.  325,  333,  Colt  J. 
goods  sold  and  delivered,  if  the  plaintiff  remarked  that  the  acceptance  which  the 
proves  a  delivery  at  the  place  agreed,  and  statute  requires  to  give  validity  to  the  con- 
that  there  remained  nothing  further  for  tract  "  must  be  with  intention  to  perform 
him  to  do,  he  need  not  show  an  acceptance  the  whole  contract  and  assert  the  buyer's 
by  the  defendant.  Nichols  v,  Morse,  100  ownership  under  it,  but  it  is  sufficient  if  it 
Mass.  523 ;  Dyer  v.  Libby,  61  Maine,  45 ;  be  of  part  of  the  goods  only.    Such  an  ac- 
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on  the  parol  evidence,  as  all  other  questions  of  fact  are,  by  the 
jury.  Where  the  goods  have  been  accepted,  litigation  may  arise 
on  various  questions,  for  instance,  as  to  the  price ;  whether  the 
sale  was  for  cash  or  on  credit ;  whether  notes  or  acceptances  were 
to  he  given,  &c.  This  point  may  not  only  be  inferred  ftom  the 
decisions  already  referred  to,  especially  that  in  Morton  v.  Tibbett, 
but  was  expressly  decided  in  Tomkinson  v.  Staight.  (r)  Tomkin- 
The  defendant  in  that  case  was  alleged  to  have  bought  a  staigiit. 
piano  for  the  plaintiff,  which  was  delivered  to  him  at  his  house, 
and  payment  demanded.  He  said  he  would  not  pay,  insisting 
that  the  agreement^was  that  he  should  retain  the  piano  as  security 
for  some  bills  of  exchange  bought  from  the  plaintiffs.  The  de- 
fendant refused  to  let  the  plaintiff  take  back  the  piano,  and  kept 
it.  Held,  that  the  acceptance  being  fully  proven,  the  statute  was 
satisfied,  and  that  the  dispute  about  the  terms  of  the  contract  thus 
proven  to  exist,  was  matter  of  fact  for  decision  by  the  jury  on  the 
parol  evidence  which  was  properly  let  in  at  the  trial. 

§  171.  An  acceptance  by  the  purchaser  can  have  no  effect  to 
satisfy  the  statute  after  the  vendor  has  disaffirmed  the   j^^^^^^ 
parol  contract.     In  Taylor  v.  Wakefield  («)  there  was  jpce  after 
a  verbal  agreement  between  the  owner  of  goods  and  his  ance  of  the 
tenant,  who  had  possession  of   them,  that   the  latter  ^ndor. 
might  purchase  them  at  the  expiration  of  his  tenancy,  Taylor  v. 
but  was  not  to  take  them  till  the  money  was  paid.     At         *  *   * 
the  termination  of  the  tenancy,  the  buyer  tendered  the  price,  but 
the  vendor  refused  it,  and  denied  the  validity  of  the  bargain.    The 
buyer  then  proceeded  to  take  away  the  goods,  but  the  vendor  pre- 
vented him.     Ih'over  by  the  buyer  against  the  vendor.     Held,  no 
evidence  for  the  jury  of  acceptance  and  delivery,  because  the  ven- 
dor had  disaffirmed  the  contract  before  the  buyer  took  to  the 
goods. 

SECTION  n.  —  WHAT  IS  AN  ACTUAL  EECEIPT. 

§  172.  This  question  is  not  free  from  difficulty,  nor  have  the 
cases  always  been  consistent.     The  circumstances  in  which  the 


ceptance  implies  the  existence  of  a  com-  page  in  transitu,  or  to  show  an  actual  re- 

pleted  contract,  sufficient  to  pass  the  title,  ceipt  under  the  statute."] 

which  is  not  to  be  confounded  with  that        (r)  25  L.  J.  C.  P.  85,  and  17  C.  B.  697. 

actual  transfer  of  possession  necessary  to        (s)  6  E.  &  B.  765. 

defeat  the  vendor's  lien  or  his  right  of  stop- 
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goods  happen  to  be  at  the  time  of  the  contract  afford  the  basis  of 
a  convenient  arrangement  for  reviewing  the  authorities.  The 
goods  sold  may  be  in  possession  — 

1st.  Of  the  buyer,  as  bailee  or  agent  of  the  vendor ; 

2d.  Of  a  third  person,  whether  or  not  bailee  or  agent  of  the 
vendor ; 

3d.  Of  the  vendor  himself,  and  this  is  the  most  usual  case. 

§  173.  1st.  When  the  goods  at  the  time  of  the  contract  are  al- 
Goods  al-  ready  in  possession  of  the  purchaser,  it  may  be  difficult 
poM^ion  ^  prove  actual  receipt.  But  wherever  it  can  be  shown 
of  buyer.  ^^^  ^jjg  purchaser  has  done  acts  inconsistent  with  the 
supposition  that  his  former  possession  has  remained  unchanged, 
these  acts  may  be  proven  by  parol,  and  it  is  a  question  of  fact  for 
the  jury  whether  the  acts  were  done  because  the  purchaser  had 
taken  to  the  goods  as  owner.  The  principle  is  illustrated  in  the 
Edanv.  0^6  of  Edan  V.  Dudfield.  (t)  In  that  case  the  defend- 
Dadfieid.  ^^^^  agent  of  plaintiff,  had  in  his  possession  goods  which 
he  had  entered  at  the  custom  house  in  his  own  name,  but  which 
belonged  to  the  plaintiff.  He  agreed  to  buy  them  at  a  discount 
on  the  invoice  cost,  and  afterwards  sold  them.  On  action  for  the 
price  it  was  strenuously  maintained  by  Sir  Fitzroy  Kelly,  that 
where  the  goods,  exceeding  lOL  in  value,  were  already  in  posses- 
sion of  the  alleged  buyer,  there  could  be  no  valid  sale  under  the 
statute  of  frauds,  without  a  writing;  because,  although  there 
might  be  a  virtual^  there  could  not  possibly  be  an  actual  receipt. 
But  the  court,  after  time  to  consider,  held  that  there  was  evidence 
to  justify  the  jury  in  finding  an  actual  receipt,  saying,  "  We  have 
no  doubt  that  one  person  in  possession  of  another's  goods  may  be- 
come the  purchaser  of  them  by  parol,  and  may  do  subsequent  acts, 
without  any  writing  between  the  parties,  which  amount  to  accept- 
ance (receipt?).  And  the  effect  of  such  acts, necessarily  to  be 
proven  by  parol  evidence,  must  be  submitted  to  a  jury."  In  Lil- 
Lii^hite  lywhite  v.  Devereux  (u)  the  exchequer  court  observed, 
enz.  ^'  No  doubt  Can  be  entertained  after  the  case  of  Edan  v. 

Dudfield,  which  was  well  decided  by  the  court  of  queen's  bench, 
that  this  is  a  question  of  fact  for  the  jury :  and  that,  if  it  appears 
that  the  conduct  of  a  defendant  in  dealing  with  goods  already  in 
his  possession,  is  wholly  inconsistent  with  the  supposition  that  his 

(t)  1  Q.  B.  306.    [See  Markham  v.  Jaa-        (u)  15  M.  &  W.  285. 
don,  41  K.  Y.  235,  242.] 
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former  possession  continues  unchanged,  he  may  properly  be  said 
to  have  accepted  and  actually  received  such  goods  under  a  con- 
tract, so  as  to  take  the  case  out  of  the  operation  of  the  statute  of 
frauds :  as,  for  instance,  if  he  sells  or  attempts  to  sell  goods,  or  if 
he  disposes  absolutely  of  the  whole  or  any  part  of  them,  or  at- 
tempts to  do  so,  or  alter  the  nature  of  the  property,  or  the  like«" 
In  this  case,  however,  the  court  disagreed  with  the  jury,  and  set 
aside  their  verdict,  as  not  justified  by  the  evidence. 

§  174.  2d.  When  the  goods,  at  the  time  of  the  sale,  are  in  pos- 
session of  a  third  person,  an  actual  receipt  takes  place  Goods  in 
when  the  vendor,  the  purchaser,  and  the  third  person  Sf^thlrS 
agree  together  that  the  latter  shall  cease  to  hold  the  fSiee^for 
goods  for  the  vendor  and  shall  hold  them  for  the  pur-  vendor, 
chaser.     They  were  in  possession  of  an  agent  for  the  vendor,  and 
therefore,  in  contemplation  of  law,  in  possession  of  the  vendor 
himself,  and  they  become  in  the  possession  of  an  agent  for  the  pur- 
chaser, and  therefore  in  that  of  the  purchaser  himself,  (x)     But 
it  is  important  to  remark  that  all  of  the  parties  must  join  in  this 
agreement,  for  the  agent  of  the  vendor  cannot  be  converted  into 
an  agent  for  the  vendee  without  his  own  knowledge  and  consent. 
Therefore,  if  the  seller  have  goods  in  possession  of  a  warehouse- 
man, a  wharfinger,  carrier,  or  any  other  bailee,  his  order  given  to 
the  buyer  directing  the  bailee  to  deliver  the  goods  or  to  hold  them 
subject  to  the  control  of  the  buyer,  will  not  effect  such  a  change 
of  possession  as  amounts  to  actual  receipt,  unless  the  bailee  ac- 
cepts the  order  or  recognizes  it,  or  consents  to  act  in  accordance 
with  it ;  and  until  he  has  so  agreed,  he  remains  agent  and  bailee 
of  the  vendor,  (jf) 

(x)  Blackburn  on  Sales,  28.  as  to  satisfy  the  statute.  See  HoUings- 
(y)  [See  per  Foster  J.  in  Boardman  v.  worth  v.  Napier,  3  Caines,  185  ;  Wilkes  v. 
Spooner,  13  Allen,  357  ;  Tuxworth  v,  Ferris,  5  John.  335  ;  Tux  worth  v.  Moore, 
Moore,  9  Pick.  347;  Carter  v.  Willard,  9  Pick.  349;  Boardman  v.  Spooner,  13 
19  Pick.  1 ;  Burgc  i;.  Cone,  6  Allen,  412  ;  Allen,  857 ;  Chase  v,  Willard,  57  Maine, 
Bnllard  t7.  Wait,  16  Gray,  55;  Linton  t;.  157;  Hatch  v.  Lincoln,  12  Cush.  31; 
Butts,  7  Barr,  89 ;  Chapman  v.  Searle,  3  Cnshing  v.  Breed,  14  Allen,  376 ;  Warren 
Pick.  38 ;  Appleton  t;.  Bancroft,  10  Met.  v.  Milliken,  57  Maine,  97 ;  Hatch  v.  Baylej, 
236;  1  Chittj  Contr.  (Uth  Am.ed.)  555,  12  Cush.  27;  Townsend  v.  Hargraves, 
556,  and  cases  in  notes;  Rourke  r.  Bui-  118  Mass.  325.  The  acceptance,  in  Mas- 
lens,  8  Gray,  549.  But  if  the  wharfinger  sachusetts,  of  a  hill  of  goods  which  are  in 
or  other  bailee  on  whom  the  order  is  drawn  a  warehouse  in  New  York,  with  an  order 
accepts  the  order,  and  agrees  to  hold  the  on  the  warehouseman  for  their  delivery, 
goods  on  account  of  the  yendee,  the  pos-  without  notice  to  him,  is  not  an  acceptance 
session  in  thereby  absolutely  changed,  so  or  receipt  of  the  goods,  which  will  take 
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§  175.  In  Bentall  v.  Burn  (z)  the  king's  bench  held  that  a 
Bentail  9.  delivery  order  given  to  the  purchaser  of  wine  did  not 
^^^'  amount  to  an  actual  acceptance  (receipt  ?)  by  him,  until 

the  warehousemen  accepted  the  order  for  delivery,  *^  and  thereby 
assented  to  hold  the  wine  as  agents  of  the  vendee."  A  distinction 
was  suggested  in  the  case,  because  the  warehousemen  were  the 
dock  company,  bound  by  law  to  transfer  goods  from  buyer  to 
seller  when  required  to  do  so,  but  the  court  said :  ^^  This  may  be 
true,  and  they  might  render  themselves  liable  to  an  action  for  re- 
fusing to  do  so  :  but  if  they  did  wrongfully  refuse  to  transfer  the 
goods  to  the  vendee,  it  is  clear  that  there  could  not  then  be  any 
actual  acceptance  (receipt?)  of  them  by  him  until  he  actually 
took  possession  of  them." 

§  176.  In  Farina  v.  Home  (a)  the  foregoing  case  was  followed 
Farina  v,  by  the  exchequer  of  pleas.  There  the  wharfinger  gave 
Home.  ^^^  vendor  a  delivery  warrant  making  the  goods  deliver- 
able to  him  or  to  his  assignee  by  indorsement  on  payment  of  rent 
and  charges.  The  vendor  forthwith  indorsed  and  sent  it  to  the 
purchaser,  who  kept  it  ten  months,  and  refused  to  pay  for  the 
goods  or  to  return  the  warrant,  saying  he  had  sent  it  to  his  solicitor 
and  intended  to  defend  the  suit,  as  he  had  never  ordered  the 
goods,  adding  that  they  would  remain  for  the  present  in  bond. 
Held,  to  be  no  actual  receipt,  but  sufficient  evidence  of  acceptance 
to  go  to  the  jury. 

§  177.  In  Godts  v.  Rose  (()  the  vendor  had  the  goods  trans- 
Godu  V,  ferred  by  his  warehouseman,  on  the  books  of  the  latter, 
to  the  buyer's  order,  and  took  the  certificate  of  transfer, 
which  he  sent  by  his  clerk  to  the  buyer  with  an  invoice  for  the 
goods.  The  clerk  handed  the  invoice  and  warehouseman's  certifi- 
cate together  to  the  buyer  and  asked  for  a  check  for  the  amount  of 
the  invoice,  which  was  refused,  the  buyer  alleging  that  he  was  en- 
titled to  fourteen  days'  credit.    The  clerk  then  asked  for  the  ware- 

the  sale  out  of  the  operation  of  the  stat-  {z)  S  B.  &  C.  423.    See,  alio,  Lacking- 

nte  of  frands.    Boardman  v,  Spooner,  13  ton  v.  Atherton,  7  M.  &  G.  360;  Bill  o. 

Allen,  353.     Whether  snch  sale  would  be  Bament,  9  M.  &  W.  36 ;  Lncaa  v.  rk>r- 

taken  out  of  the  statute  under  similar  cir*  rien,  7  Taunt  278 ;  Woodley  v.  Coventry, 

cnmstances,  with  notice  to  the  warehouse.  2  H.  &  C.  164 ;  32  L.  J.  Ex.  185 ;  Harmaa 

man,  was  not  decided,  but  the  cases  of  v.  Anderson,  2  Camp.  243. 

BentaU  v.  Bum  and  Farina   v.   Home  (o)  16  M.  &  W.  119. 

were  noticed  as  "  well  considered  English  (6)  17  C.  B.  229,  and  25  L.  J.  C.  P.  61. 
cases."    lb.] 
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house  certificate  back  again,  but  the  buyer  refused  to  give  it  up, 
and  the  Tender  thereupon  countermanded  the  order  on  the  ware- 
houseman :  but  the  purchaser  had  already  got  part  of  the  goods, 
and  the  warehouseman,  thinking  that  the  property  had  passed,  de 
livered  the  remainder  to  the  purchaser.  The  vendor  then  brought 
trover  against  the  purchaser,  and  the  court  held  that  the  delivery 
to  the  purchaser  of  the  warehouseman's  certificate  was  conditional 
only,  and  dependent  upon  his  giving  a  check  ;  that  the  actual  re- 
ceipt, therefore,  had  not  taken  place,  the  tripartite  contract  not 
being  complete. 

§  178.  But  the  goods  may  be  lying  on  the  premises  of  third  per- 
sons, who  are  not  bailees  of  them,  as  timber  cut  down   q^^^^  ^^ 
and  lying,  at  the  disposal  of  the  vendor,  on  the  land  of  ^"J'"**  ®' 
the  person  from  whom  he  bought  it,  or  lying,  at  his  dis-   bods  not 
posal,  at  a  free  wharf ;  and  in  such  cases  the  delivery 
may  be  effected  by  the  vendor's  putting  the  goods  at  the  disposal 
of  the  vendee  and  suffering  the  latter  to  take  actual  control  of 
them,  as  in  the  cases  of  Tansley  v.  Turner  ((?)  and  Cooper  v. 
Bill,  (c?)  post^  book  II.  ch.  iii. 

§  179.  In  America  the  language  of  the  decisions  is,  that  in  such 
cases  there  must  be  ^^  acts  of  such  a  character  as  to  place  Law  in 
the  property  unequivocally  within  the  power  and  under  ^^"*^ 
the  exclusive  dominion  of  the  buyer,  as  absolute  owner,  discharged 
of  all  lien  for  the  price,"  in  order  to  take  the  contract  out  of  the 
operation  of  the  statute.     Marsh  v.  Rouse,  44  N.  Y.  643.  (e) 

§  180.  3d.  Usually  at  the  time  of  the  sale  the  goods  are  in  pos- 
session of  the  vendor  himself,  and  the  dealings  of  men  Goods  in 

possession 

are  so  infinitely  diversified,  circumstances  vary  so  much,  of  vendor. 
and  the  acts  of  parties  so  frequently  admit  of  more  than  one  con- 
struction, that  it  is  extremely  difficult  to  point  out  a  priori  at 
what  precise  period  the  goods  sold  can  properly  be  said  in  all 
cases  to  have  been  actually  received  by  the  vendee.  Of  course,  if 
the  purchaser  remove  the  goods  from  the  vendor's  possession  and 
take  them  to  his  own,  there  is  an  actual  receipt.  And  it  is  nec- 
essary here  to  renew  the  observation  that  the  inquiry  is  now  con- 
fined to  the  validity  not  the  performance  of  the  contract,  and  that 
the  actual  removal  by  the  buyer  of  a  part,  however  small,  of  the 
things  sold,  if  taken  as  part  of  the  bulk  and  by  virtue  of  his  pur- 

(c)  2  Bing.  N.  C.  151.  («)  [See  French  v.  Freeman,  43  Vt  93, 

Id)  34  L.  J.  Ex.  161 ;  3  H.  &  C.  723.       97 ;  Yale  v.  Seely,  15  Vt  221.] 
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chase,  (/)  is  an  actual  receipt  sufficient  to  make  the  contract  good, 
although  a  serious  question  may  and  often  does  arise  at  a  later  pe- 
riod, whether  there  has  been  an  actual  receipt  of  the  bulk. 

§  181.  It  is  well  settled  that  the  deliyery  of  goods  to  a  common 

Delivery  to  carrier,  a  fortiori  to  one  specially  designated  by  the  pur- 
common  _  _  .!•  1  1l»l 

carrier.  chaser,  for  conveyance  to  mm  or  to  a  place  designated 
by  him,  constitutes  an  actual  receipt  by  the  purchaser.  In  such 
cases  the  carrier  is,  in  contemplation  of  law,  the  bailee  of  the  per- 
son to  whom,  not  by  whom,  the  goods  are  sent,  the  latter  in  em- 
ploying the  carrier  being  considered  as  an  agent  of  the  former  for 
that  purpose.  (^)  It  must  not  be  forgotten  that  the  carrier  only 
represents  the  purchaser  for  the  purpose  of  receiving^  not  accept- 
Decisions  ^'^^  ^^^  goods.  (A)  The  law  in  the  United  States  is  the 
in  Amer-     same.     Cross  V.  O'Donnell,  44  N.  Y.  661 ;  CauUrins  v. 

ICA 

Hellmann,  47  N.  Y.  449. 
182.  It  is  also  now  finally  determined,  that  the  goods  may  re- 
y   ^  main  in  the  possession  of  the  vendor,  \f  he  <i89ume  a 

may  be-       changed  character,  and  yet  be  actually  received  by  the 

come  bailee  •/•»•' 

of  pur-  vendee.  It  may  be  agreed  that  the  vendor  shall  cease 
to  hold  as  owner,  and  shall  assume  the  character  of  bailee 
or  agent  of  the  purchaser,  thus  converting  the  possession  of  the 
vendor  into  that  of  the  vendee  through  his  agent,  (i)  The  first 
Chaplin  v,  case  was  that  of  Chaplin  v.  Rogers,  (A)  in  1800,  where 
^*^"'  a  stack  of  hay  remaining  on  the  vendor's  premises  was 
held  to  have  been  actually  received  by  the  purchaser,  on  the 

(/)  Klinitz  V.  Suriy,  5  Esp.  266.  chaser  himselt    Putnam  v.  Tillotson,  13 

ig)  Daws  v.  Peck,  8  T.  R.  330;  Wait  v.  Met.  517  ;  Orcutt  v.  Nelson,  1  Gray,  536; 

Baker,  2  Ex.  1 ;  Fragano  v.  Long,  4  B.  &  Merchant  v.   Chapman,    4    Allen,    362  ; 

C.  219;  Dunlop  v.  Lambert,  6  CI.  &  Fin.  Strong  v.  Dodds,  47  Vt.  348.    It  is  not 

600 ;  Johnson  v.  Dodgson,  2  M.  &  W.  necessary  that  the  purchaser  should  em- 

653;  Norman  v,  Phillips,   14  M.  &  W.  ploy  the  carrier  personally,  or  by  some 

277 ;  Meredith  v.  Meigh,  2  £.  &  B.  364,  other  agent,  than  the  vendor.    We  see  no 

and  22  L.  J.  Q.  B.  401 ;  Cusack  v.  Robin-  reason  why  a  delivery  to  a  warehouseman 

son,  1  B.  &  S.  299,  and  30  L.  J.  Q.  B.  should  not  hare  the  same  effect."    Chap- 

261 ;  Hart  v.  Bush,  E.,  B.  &  E.  494,  and  man  J.  in  Hunter  v,  Wright,  12  Allen, 

27  L.  J.  Q.  B.  271 ;  Smith  v,  Hudson,  34  548,  550.] 

L.  J.  Q.  B.  145 ;  4  B.  &  S.  431 ;  [Magru-  (A)  Supra,  §  160. 

der  V.  Gago,  33  Md.  344;  Foster  v.  Rock-  (t)  [See  Weld  v.  Came,  98  Mass.  152, 

well,  104  Mass.  167,  172;  Cobb  v.  Arun-  154;   Janvrin  v.  Maxwell,  23  Wis.  51; 

dell,    26  Wis.  55d;  Everett  v.  Parks,  62  Barrett  v,  Goddard,  3  Mason,  107,  113, 

Barb.  9.    **  A  delivery  of  goods  to  a  car-  114 ;  but  s^e  Kirby  v.  Johnson,  22  Missou. 

rier  designated  by  the  purchaser  is  of  the  354.] 

same  legal  effect  as  a  delivery  to  the  pur-  {k)  1  East,  195. 
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ground  that  he  had  resold  part  of  it  to  a  suh-vendee,  who  had 
taken  away  the  part  so  purchased  by  him. 

§  183.  But  the  case  usually  cited  as  the  leading  one  on  this  point 
is  Elmore  v.  Stone,  (Z)  where  the  purchaser  of  horses  Eimora  v. 
from  a  dealer  left  them  with  the  dealer  to  be  kept  at  ^^^^^ 
livery  for  him,  the  purchaser.  Sir  James  Mansfield  delivered  the 
judgment  of  the  common  bench,  holding  that  as  soon  as  the  dealer 
had  consented  to  keep  them  at  livery  his  possession  was  changed, 
and  from  that  time  he  held,  not  as  owner,  but  as  any  other  livery- 
stable  keeper  might  have  done. 

§  184.  Nearly  half  a  century  later,  in  1856,  the  case  of  Marvin 
V.  Wallis,  (m)  on  facts  almost  identical  with  those  in  Marvin  v. 
Elmore  v.  Stone,  was  decided  by  the  queen's  bench  on  Waiiu. 
the  authority  of  the  latter.     The  facts  as  found  by  the  jury  were 
that  after  the  completion  of  the  bargain,  the  vendor  borrowed  the 
horse  for  a  short  time,  and,  with  the  purchaser's  assent,  retained 
it  as  a  borrowed  horse.     Held,  that  there  had  been  an  actual  re- 
ceipt by  vendee ;  that  there  had  been  a  change  of  character  in  the 
vendor,  from  owner  to  bailee  and  agent  of  the  purchaser.     The 
bench  on  this  occasion  was  composed  of  Campbell  C.  J.  and  Cole- 
ridge and  Erie  J  J.     So,  in  Beaumont  v.  Brengeri,  (n)   B^umont 
the  carriage  bought  by  the  defendant  remained  in  the  geri. 
shop  of  the  plaintiff  the  vendor,  but  the  circumstances  showed 
that  this  was  at  the  request  of  the  defendant,  and  that  plaintiff 
had  changed  his  character  from  owner  to  warehouseman  of  the 
carriage  for  account  of  the  vendee.     Held,  an  actual  receipt. 

§  185.  Two  cases  decided  in  the  king's  bench,  in  1820  and  1821, 
may  seem  at  first  sight  to  trench  upon  the  doctrine  established  in 
Elmore  v.  Stone  and  Marvin  v.  WalHs.  In  the  first.  Tempest ». 
Tempest  v,  Fitzgerald,  ((?)  the  purchaser  of  a  horse  Fit«geraid. 
agreed,  in  August,  to  give  forty-five  guineas  for  it,  and  to  take  it 
away  in  September.  The  parties  understood  it  to  be  a  ready- 
money  bargain.  The  purchaser  returned  on  the  20th  September, 
ordered  the  horse  out  of  the  stable,  mounted  and  tried  it,  had  it 

(/)  1  Tannt  458;  [Rappleye  v,  Adee,  Pick.  1;  Appleton  o.  Bancroft,  10  Met. 

65  Barb.  589;  S.  C.  1  N.  Y.  Snp.  Cu  126,  236;  Oljphant  v.  Baker,  5  Denio,  379; 

wat  a  Tciy  similar  case.]  Eljr  v.  Ormsby,  12  Barb.  570 ;  Green  v. 

(n)  6  £.  &  B.  726 ;  25  L.  J.  Q.  B.  369.  Merriam,  28  V t.  801 ;  Vincent  v.  Germond, 

[See  Bnllard  v.  Wait,  16  Graj,  55;  Tnx-  11  John.  283.] 

worth  r.  Moore,  9  Pick.  347 ;  Whipple  r.  (n)  5  C.  B.  301. 

Thajer,  16  Pick.  28 ;  Carter  v.  Willard,  19  (o)  3  B.  &  A.  680. 
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cleaned  by  his  seryant,  ordered  some  change  in  the  harness,  and 
asked  plaintiff's  son  to  keep  it  for  another  week,  which  was  as- 
sented to  as  a  favor.  The  purchaser  said  he  would  call  and  pay 
for  the  horse  about  the  26th  or  27th.  He  returned  on  the  27th 
I  with  the  intention  of  taking  it,  but  the  horse  had  died  in  the  in- 

terval, and  he  refused  to  pay.  Held,  that  there  was  no  actual  re- 
ceipt. The  ground  of  the  decision  was  that  defendant  had  no 
right  of  property  in  the  horse,  until  the  price  was  paid;  that  if 
he  had  gone  away  with  the  horse,  vendor  might  have  maintained 
trover:  and  the  case  was  distinguished  by  the  judges  from  Chap- 
lin v.  Rogers,  ( p)  and  Blenkinsop  v.  Clayton,  (g)  on  this  basis. 
Carters.  ^^  ^^  second  casc.  Carter  v.  Toussaint,  (r)  the  plain- 
TouBsaint  (jiffg^  ^Jiq  ^ere  farriers,  sold  defendant  a  race-horse  which 
required  firing,  and  this  was  done  in  defendant's  presence  and  with 
his  approbation.  It  was  agreed  that  the  horse  should  be  kept  by 
plaintiffs  for  twenty  days  without  charge.  At  the  end  of  that 
time,  by  defendant's  orders,  the  horse  was  taken  by  plaintiffs  to  a 
park  to  be  turned  out  to  grass.  It  was  entered  in  plaintiff's  name, 
and  this  was  also  done  by  the  direction  of  defendant,  who  was 
anxious  that  it  should  not  be  known  that  he  kept  a  race-horse* 
No  time  was  specified  in  the  bargain  for  the  payment  of  the  price. 
Held,  that  there  had  been  no  actual  receipt,  because  the  seller  was 
not  bound  to  deliver  the  horse  without  payment  of  the  price,  and 
that  he  had  never  lost  possession  or  control  of  the  horse.  If  the 
horse  had  been  put  in  the  park-keeper's  books  in  the  name  of  de- 
fendant and  by  his  request,  that  would  have  amounted  to  an 
actual  receipt  of  it  by  the  purchaser :  but,  on  the  facts,  the  pur- 
chaser could  not  have  maintained  trover  against  the  park-keeper 
on  tendering  the  keep.  It  is  apparent,  from  the  reasoning  of  the 
judges  in  both  the  above  cases,  that  there  is  nothing  irreconcilable 
between  the  principles  on  which  they  were  decided  and  those 
which  have  been  sanctioned  in  the  cases  previously  quoted.  Both 
these  cases  went  distinctly  upon  the  ground  that  in  a  cash  sale  the 
vendor  has  a  right  to  demand  payment  of  the  price  concurrently 
with  delivery  of  possession  ;  and  that  as  nothing  had  been  assented 
to  by  the  vendors  which  impaired  this  right,  there  had  been  no 
actual  receipt  by  the  vendees.  (<) 

ip)  1  East,  192.  (f)  See»  also,   Holmes  v.  Hoskins,  9 

(q)  7  Tannt.  597.  Ex.  753. 

(r)  5  B.  &  A.  855. 
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§  186.  In  Cnsack  v.  Robinson  (t)  the  court  treats  the  rule  as 
settled,  that  "  though  the  gooos  remain  in  the  personal  ou»ack  v. 
possession  of  the  vendor,  yet  if  it  is  agreed  between  the  Robinaon. 
vendor  and  vendee  that  the  possession  shall  thenceforth  be  kept, 
not  as  vendor,  but  as  bailee  for  the  purchaser,  the  right  of  lien  is 
gone,  and  then  there  is  a  sufficient  receipt  to  satisfy  the  stat- 
ute." (t^)  The  subject  was  very  thoroughly  discussed  q^^^^  ^ 
in  Castle  v,  Sworder,  (m)  in  which  an  unanimous  decision  Sworder. 
of  the  exchequer  of  pleas,  composed  of  Martin,  Channell,  and 
Bramwell  BB.,  was  reversed  by  a  decision,  also  unanimous,  of  the 
exchequer  chamber,  composed  of  Cockbum  C.  J.  and  Crompton  J. 
of  the  queen's  bench,  and  Willes,  Byles,  and  Keating  JJ.  of  the 
common  pleas.  This  was  an  action  to  recover  80Z.  2s,  2t2.,  the 
price  of  some  rum  and  brandy,  for  which  the  defendant  gave  a 
verbal  order  at  a  price  agreed  on,  tvith  six  months^  credit.  The 
plaintiffs'  clerk  wrote  off,  and  transferred  into  the  defendant's 
name,  in  the  books  kept  in  plaintiffs'  bonded  warehouse,  two  spe- 
cific puncheons  of  rum  and  a  hogshead  of  brandy,  marked,  and 
described  in  an  invoice  sent  by  post  to  defendant.  These  pack- 
ages the  plaintifiEs  had  among  their  goods  in  their  own  bonded 
cellar,  of  which  they  kept  one  key  and  the  custom-house  officers 
another.  This  was  the  usual  mode  of  selling  in  bond  in  Bristol, 
where  plaintiffs  were  carrying  on  business  as  spirit  merchants.  An 
invoice,  describing  the  marks  of  the  packages,  the  ships  by  which 
they  had  been  imported,  and  the  contents,  was  inclosed  to  defend- 
ant in  a  letter,  saying :  <^  The  above  remain  in  bond,  and  which 
you  will  find  of  a  very  good  quality,  and  hope  will  nierit  the  con- 
tinuance of  your  favors."  After  the  credit  had  expired,  the  de- 
fendant, when  applied  to  for  payment,  requested  that  the  goods 
might  continue  a  further  time  in  bond,  and  asked  plaintiffs'  trav- 
eller to  sell  the  goods  for  him.  He  was  referred  to  plaintiffs, 
and  wrote  to  them  saying :  "  You  will  oblige  by  informing  me  of 
the  present  value  of  the  rum  and  brandy,  that  is  to  say,  what  you 


(f )  30  L.  J.  Q.  B.  264 ;  1  B.  &  S.  299. 

(fi)  [In  Safford  0.  McDonongh,  120  llau. 
290, 291,  Morton  J.  said  :  "  It  18  true  there 
may  be  cases  in  which  the  goods  remain 
in  the  possession  of  the  vendor,  and  yet 
may  have  been  accepted  and  received  by 
the  vendee.  But  in  such  cases  the  vendor 
holds  possession  of  the  goods,  not  by  vir- 


tue of  his  lien  as  vendor,  but  under  some 
new  contract  by  which  the  relations  of  the 
parties  are  changed."  Endioott  J.  ia 
Knight  v.  Mann,  118  Mass.  143,  146; 
Chapman  J.  in  Weld  v.  Came,  98  Mass. 
152,  154.] 

(u)  29  L.  J.  Ex.  235  ;  30  L.  J.  Ex.  310, 
and  6  H.  &  N.  832. 
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are  willing  to  give  for  it."  On  these  facts,  Bramwell  B.  directed 
a  nonsuit,  with  leave  to  plaintiffs  to  move,  the  defendant  having 
objected  that  there  was  no  delivery  nor  acceptance  to  satisfy  the 
statute  of  frauds.  Held,  by  the  court  of  exchequer,  that  there  had 
been  no  delivery  nor  actual  receipt ;  that  as  the  goods  remained 
under  control  of  the  vendors,  and  in  their  possession  till  after  the 
credit  had  expired,  their  lien  had  revived ;  and  that  in  the  inter- 
val while  the  credit  was  running,  there  had  been  nothing  done  to 
constitute  actual  receipt  by  the  purchaser.  On  the  appeal  to  the 
exchequer  chamber,  Cockbum  C.  J.  in  giving  his  opinion  said,  that 
^  for  six  months  the  buyer  was  entitled  to  claim  the  immediate 
delivery  of  the  specific  goods  appropriated  to  him.  The  question 
then  arises  whether  the  possession  which  actually  remained  in  the 
sellers  was  a  possession  in  the  sellers  by  virtue  of  their  original 
property  in  the  goods,  or  whether  it  had  become  a  possession  as 
agents  and  bailees  of  the  buyers.^^  The  learned  chief  justice  then 
went  on  to  point  out  that  there  was  sufficient  evidence  of  a  change 
of  character  in  the  possession  to  go  to  the  jury,  in  the  facts  proven, 
that  is,  that  the  purchaser  ^'  dealt  with  the  goods  as  his  own,  first, 
in  the  request  that  the  sellers  would  take  back  the  goods,  and  fail- 
ing in  that  request,  in  asking  the  plaintifib  to  sell  the  goods  for 
him."  Crompton  J.  pointed  out  that  the  court  did  not  differ  from 
the  court  of  exchequer  save  on  one  point,  namely,  that  '^  there 
was  some  evidence  that  the  character  of  plaintiffs  was  changed  to 
that  of  warehousemen,"  and  said  that  ^'  according  to  the  authori- 
ties there  may  be  such  a  change  of  character  in  the  seller  as  to 
make  him  the  agent  of  the  buyer,  so  that  the  buyer  may  treat  the 
possession  of  the  seller  as  his  own."  Qx) 

(x)  [In  Barrett  v.  Goddard,  8  Maaon,  there  wonld  be  no  pretence  to  say,  after 
107,  it  was  decided  that,  where  goods  were  notice  and  assent  by  the  warehonsenmn, 
sold,  lying  in  the  vendor's  warehouse,  on  a  that  the  delivery  was  not  complete  in  con- 
credit  of  six  months,  for  which  a  note  was  stmction  of  law.  For  sach  a  purpose  no 
given,  and  the  goods  were  sold  by  marks  manual  actual  possession  is  necessary.  It 
and  numbers,  and  it  was  a  part  of  the  is  sufficient,  if,  in  the  intent  of  all  the 
consideration  of  the  purchase,  that  they  parties,  the  one  parts  with,  and  the  other 
might  lie,  rent  free,  in  the  warehouse,  at  receives  the  property,  although  there  ia  no 
the  option  of  the  purchaser,  and  for  his  change  of  place.  There  is  nothing  in 
benefit,  until  the  vendor  should  want  the  reason  or  principle  to  make  the  present 
room,  there  was  a  complete  delivery  of  the  case  different,  simply  because  the  bales  of 
goods,  so  that,  on  the  insolvency  of  the  cotton  remained  in  the  plaintiffs  own 
purchaser,  they  would  not  be  stopped  by  warehouse.  It  was  a  part  of  the  bargain 
the  vendor.  Story  J.  said :  "If  the  ware*  that  they  should  so  remain,  and  a  part  of 
house  had  belonged  to  a  third  person,  the  consideration  of  the  purchase.    The 
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§  187.  It  will  already  have  been  perceived  that  in  many  of  the 
cases  the  test  for  determining  whether  there  has  been  an  Actual  re- 
actual  receipt  by  the  purchaser,  has  been   to  inquire   ^ajedby 
whether  the  vendor  has  lost  his  lien,  (y)     Receipt  im-  Jj^^j^'j,,, 
plies  delivery,  (z)  and  it  is  plain  that  so  long  as  vendor  Ueo. 
has  not  delivered,  there  can  be  no  actual  receipt  by  vendee,  (a) 
The  subject  was  placed  in  a  very  clear  light  by  Holroyd  J.  in  bis 
decision  in  Baldey  v.  Parker :  (J)  "  Upon  a  sale  of  specific  goods 
for  a  specific  price,  by  parting  with  the  possession  the  seller  parts 
with  his  lien.     The  statute  contemplates  such  a  parting  with  the 
possession,  and,  therefore,  as  long  as  the  seller  preserves  his  con- 
trol over  the  goods  so  as  to  retain  his  lien,  he  prevents  the  vendee 
from  accepting  and  receiving  them  as  his  own  within  the  meaning 
of  the  statute."  ((^)   No  exception  is  known  in  the  whole  series  of 
decisions  to  the  propositions  here  enounced,  and  it  is  safe  to  as- 
sume, as  a  general  rule,  that  whenever  no  fact  has  been  proven 
showing  an  abandonment  by  the  vendor  of  his  lien,  no  actual  re- 
ceipt by  the  purchaser  has  taken  place.   This  has  been  as  strongly 
insisted  on  in  the  latest  as  in  the  earliest  cases.   The  principal  de- 
cisions to  this  effect  are  referred  to  in  the  note,  (c) 

warehouse  mnat  be  deemed,  after  the  pur-  {lA)  [Safford  v.  McDonoughi  120  Mass. 

chase,  to  be  virmally  the  warehouse  of  the  290.    See  Townsend  v.  Hargraves,   118 

purchaser,  for  this  purpose,  or  so  much  Mass.  325,  833,  cited  ante  §  170,  note  {q).] 

storage  as  actually  hired  by  him.''    See  (c)  Howe  v.  Palmer,  3  B.  &  A.  321  ; 

Chase  v.  Wiliard,  57  Maine,  157 ;  Hatch  Tempest  v.  Fitzgerald,  3  B.  &  A.  680 ; 

V.  Lincoln,  12  Cash.  31 ;  Means  v.  Wil-  Carter  v,  Toussaint,  5  B.  &  A.  855 ;  Bal- 

liamson,  37  Maine,  556.]  dey  v.  Parker,  2  B.  &  C.  67 ;  Smith  v.  Sur- 

(jf)  See  pott,  book  Y.  part  L  ch.  iv.  on  man,  9  B.  &  C.  561 ;  Bill  v.  Bament,  9 

Lien  of  Vendor.  M.  &  W.  37  ;  PhiUips  v,  Bistolli,  2  B.  &  C. 

{z)  Per  Parke  B.  in  Saunders  v.  Topp,  51 1 ;  Hawes  v.  Watson,  2  B.  &  C.  540 ; 

4  Ex.  394.  Maberley  v,   Sheppard,    10    Bing.    101  ; 

(a)  [In  Shindler  v.  Houston,  1  Comst  Holmes  v,  Hoskins,  9  £x.  753;  Cusack 

261,  Gardiner  J.  said:  "  The  language  v,  Robinson,  30  L.  J.  Q.  B.  264  ;  Castle  v. 

of  the  act  is  nneqaivocal  and  demands  the  Sworder,  29  L.  J.  Ex.  235  ;  S.  C.  30  L. 

action  of  both  parties,  for  acceptance  im-  J.  Ex.  310,  and  6  H.  &  N.  832;  Morton 

plies  deliTery,  and  there  can  be  no  com-  v,  Tibbett,  15  Q.  B.  428,  and  19  L.  J.  Q. 

plete  delivery  without  acceptance."    See,  B.  382 ;  [Russell  v.  Minor,  22  Wend.  659 ; 

also,  Young  v.  Blaisdell,  60  Maine,  272,  Rathbun  v.  Rathbun,  6  Barb.  98 ;  Brand 

275.     Knowledge  by  a  subsequent  pur*  v.  Fetch,  3  Keyes,  409  ;  Bailey  t;.  Ogden, 

chaser  that  a  previous  verbal  contract  of  3  John.  399 ;  Jackson  t;.  Watts,  1  McCord, 

sale,  invalid  under  the  statute  of  frauds,  288 ;  Marsh  v.  Rouse,  44  N.  Y.  643.  Upon 

bad  been  made  of  the  same  property,  does  an  agreement  for  the  sale  of  merchandise 

not  affect  the  validity  of  his  purchase,  and  payment  therefor  by  a  satisfactory 

Young  17.  Blaisdell,  60  Maine,  272.]  note,  the  purchaser  examined   the  mer- 

(6)  2  B.  &  C.  37.  chandise,  had  it  weighed,  marked  with  his 
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§  188.  It  may  be  useful  here  to  advert  to  one  case  in  which  the 
Dodsiey  v,  circumstances  were  very  peculiar.  In  Dodsley  v.  Var- 
Vtriey.  Jey  (cT)  wool  was  bought  by  the  defendant  from  the 
plaintiff.  The  price  was  agreed  on,  but  the  wool  would  have  to 
be  weighed.  It  was  sent  to  the  warehouse  of  a  person  employed 
by  the  defendant,  was  weighed,  and  packed  up  with  other  wools 
in  shee*ting  provided  by  the  defendant.  It  was  the  usual  course 
for  the  wool  to  remain  at  this  warehouse  till  paid  for,  and  this 
wool  had  not  been  paid  for.  The  defendant  insisted  that  the 
vendor's  lien  remained,  and  that  the  wool  therefore  had  not  been 
actually  received  by  him  as  purchaser.  But  the  court  held  that 
the  property  had  passed,  that  the  goods  had  been  delivered,  and 
were  at  the  risk  of  the  purchaser.  In.  relation  to  the  vendor's 
right,  the  court  said :  ^'  The  plaintiff  had  not  what  it  called  a  lien, 
determinable  on  the  loss  of  possession,  but  a  special  interest,  some- 
times, but  improperly,  called  a  lien,  growing  out  of  his  original 
ownership,  and  consistent  with  the  property  being  in  the  defend- 
ant. This  he  retained  in  respect  of  the  term  agreed  on,  that  the 
goods  should  not  be  removed  to  their  ultimate  place  of  destination 
before  payment."  (eP)  It  is  plain  that  there  is  nothing  in  this 
case  which  conflicts  with  the  rule,  that  there  can  be  no  actual  re- 
ceipt by  purchaser  while  vendor's  lien  continues,  for  the  court 
held  that  the  lien  was  gone.  It  may,  however,  be  remarked,  that 
the  effect  attributed  by  the  court  to  the  special  agreement,  that 
the  goods  should  remain  in  the  defendant's  warehouse  without 
removal  till  paid  for,  is  much  greater  than  was  accorded  to  a  sim- 
Howes  V.  ^^^  stipulation  in  the  case  of  Howes  v.  Ball,  (e)  where 
Ball.  the  question  was  raised  in  a  more  direct  form  than  in 

Dodsley  v,  Varley.  In  this  last  mentioned  case,  where  the  litiga- 
tion was  between  the  vendor  and  the  administrator  of  the  deceased 
purchaser,  the  court  held  that  the  property  had  passed  in  the 
thing  sold,  and  that  the  special  stipulation  between  the  parties 

initials,  and  piled  up  by  itself  in  the  sell-  of  the  goods  as  to  constitute  the  seller  a 
er's  warehouse,  to  be  taken  away  upon  bailee  for  the  purchaser.    Safibrd  v.  Mo- 
payment  for  it  or  giving  a  satisfactory  Donough,  120  Mass.  290.] 
note  for  its  price.    The  purchaser  never  (d)  l^  Ad.  &  E.  632 ;  [Spencer  v.  Hale^ 
complied  with  these  terms,  and  the  seUer  80  Vt  814 ;    Dows   v.   lHontgomaj,  5 
refused  to  allow  him  to  take  the  merchan-  Bobertson,  445.]  '     * 
dise  away,  claiming  a  lien  upon  it  for  its  (d^)  [Ladd  J.  in  Pinkham  v.  Mattox,  53 
price.   After  remaining  for  several  months  N.  H.  600.] 
it  was  destroyed  in  the  warehouse  by  Are.  (a)  7  B.  &  C.  484. 
It  was  held  that  there  was  no  such  delivery 
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might,  perhaps,  amount  to  a  personal  license  in  favor  of  the  ven- 
dor to  retake  the  thing  sold,  if  not  paid  for  at  the  expiration  of 
the  credit  allowed ;  but  that  such  license  could  not  be  available 
against  a  transferee  of  the  thing,  as  a  sub-vendee,  or  the  adminis- 
trator of  the  vendee.  (/) 

(/)  [InFinkbamt;.  MattoZy53N.  H.600,  machine  was  delivered  and  accepted  on 
it  was  maintained  that  if  there  is  a  con-  these  terms  at  the  time  of  the  contract, 
tract  for  sale,  although  npon  condition  The  defendant  made  no  payment,  but  snf- 
that  the  property  shall  not  pass  nntii  the  fered  forty-five  dollars  to  become  due  at 
price  is  paid,  and  the  purchaser  receives  the  rate  of  five  dollars  per  month;  and 
and  accepts  the  goods  upon  the  terms  of  thereupon  the  plaintiff  brought  an  action 
such  contract^  his  acceptance  will  be  snffl-  to  recover  this  sum,  and  in  this  action  it 
dent  to  answer  the  requirement  of  the  was  held  that  the  acceptance  of  the  ma- 
statute  of  frauds.  In  this  case  the  plain-  chine  by  the  defendant  was  a  sufficient 
tiffsold  to  the  defendant  a  sewing-machine  acceptance  under  the  statute  of  frauds, 
for  eighty  dollars,  to  be  paid  in  monthly  This  case  was  very  fully  considered  by 
instalments  of  from  five  to  ten  dollars,  at  Ladd  J.,  but  no  case  was  cited  more 
the  option  of  the  buyer;  and  it  was  agreed  nearly  resembling  it  than  Dodsley  v.  Yar- 
that  the  machine  should  remain  the  prop-  ley,  tupra,] 
erty  of  the  plaintiff  until  paid  for.    The 
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§  189.  The  giving  of  earnest,  however  common  in  ancient 
S^rnest  times,  has  fallen  so  much  into  disuse,  that  the  two  ex- 
pa^nt  pressions  in  this  clause  of  the  statute,  "  giving  something 
distinct.  Jn  eamest "  and  "  giving  something  in  part  payment," 
are  often  treated  as  meaning  the  same  thing,  (a)  although  the 
language  clearly  intimates  that  the  earnest  is  ^^  something  "  that 
^^  binds  the  bargain,"  whereas  it  is  manifest  that  there  can  be  no 
part  payment  till  after  the  bai^ain  has  been  bound,  or  closed,  (li) 
Eamest  may  be  money,  or  some  gift  or  token  (among  the  Romans 
usually  a  ring)  given  by  the  buyer  to  the  vendor,  and  accepted  by 
the  latter  to  mark  the  final  conclusive  assent  of  both  sides  to  the 
bargain ;  and  this  was  formerly  a  prevalent  custom  in  England,  (c) 
Examples  are  found  in  Bach  v.  Owen,  (d)  in  1793,  and  Goodall 
V,  Skelton,  (e)  in  1794,  in  the  former  of  which  a  halfpenny,  and 
in  the  latter  a  shilling,  was  given  in  eamest  of  the  bargain. 

(a)  ["  As  used  in  the  statute  of  frauds,  eamest  must  be  money  or  money's  worth ; 

'earnest'  is  regarded  as  a  part  payment  in  other  words,  something  of  vo/ue,  though 

of  the  price."     Howe  v.  Hay  ward,  108  the  amount  be  immaterial."    Browne  St. 

Mass.  54,  55,  Chapman  C.  J.]  Frauds,  §  341 ;  Artcher  v.  Zeh,  5  Hill 

(h)  [See  BisseU  v.  Balcom,  39  N.  Y.  (N.  Y.),  200.] 

275.]  (d)  5  T.  R.  409. 

(c)  Bracton,  1,  2,  c  27.    [Mr.  Browne  («)  2  H.  Bl.  316. 
says:  "It  seems  to  be  agreed  that  the 
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§  190.  Whether  giving  earnest  has  the  effect  of  passing  the 
property  in  the  thing  sold  from  vendor  to  vendee,  will  be  consid- 
ered in  a  subseqaent  part  of  this  treatiBe,  (/)  but  for  the  present 
we  are  only  concerned  with  the  question  of  its  effect  in  g-^g^  ^^_ 
giving  validity  to  a  parol  contract.      The  giving  of  Jf^e^the 
earnest,  and  the  part  payment  of  the  price,  are  two  facts  ^<y^^^ 
independent  of  the  bargain,  capable  of  proof  by  parol, 
and  the  framers  of  the  statute  have  said  in  effect  that  either  of 
them,  if  proven  in  addition  to  parol  proof  of  the  contract  itself,  is 
a  sufficient  safeguard  against  fraud  and  perjury  to  render  the  con- 
tract good  without  a  writing.  (^) 

§  191.  The  former  of  these  facts,  that  of  giving  something  in 
earnest  to  ^<  bind  the  bargain,"  has  been  the  subject  of   Something 
only  one  reported  case,   that  of  Blenkinsop  v.  Gl^y-  actually 
ton,  (A)  in  which  the  buyer  drew  a  shilling  across  the  ^nstltate 
vendor's  hand,  and  which  the  witness  called  "  striking  ^^' 
off  the  bai^ain  "  according  to  the  custom  of  the  country ;  v.  Clayton. 
but  as  the  buyer  then  returned  the  coin  to  his  own  pocket,  instead 
of  giving  it  to  the  vendor,  the  court  necessarily  held  that  the 
statute  had  not  been  satisfied.    There  is  another  case,  (t)   q^^h  9. 
in  which  the  plaintiff  was  nonsuited  in  an  action  on  a  Skeiton. 
contract  of  sale,  where  a  shilling  earnest-money  was  actually  given 
by  the  buyer  to  bind  the  bargain,  but  the  case  turned  entirely  on 
the  form  of  action,  which  was  for  goods  sold  and  delivered^  under 

(/)  Pott,  book  IL  ch.  ir.  omitted.  Edgerton  v.  Hodge,  41  Vt  676, 
Ig)  [A  Terbal  atipniation  to  gire  and  to  680,  681.  It  is  not  rafficient  to  bind 
reoeiTe  sometbing  in  earneit  to  bind  the  the  bargain  for  the  purchaser  to  offer  or 
baigain,  or  in  part  payment,  or  a  Terbal  tender  something  in  earnest  or  in  part 
promise  to  make  a  note  or  memorandum  payment ;  the  vendor  most  accept  and  re- 
in writing  necessary  to  exempt  the  agree-  ceire  it.  Edgerton  v,  Hodge,  41  Vt.  676, 
ment  £rom  the  opera^n  of  the  statute,  is  679 ;  Andrews  J.  in  Hawley  v.  Eeeler, 
as  much  within  the  statute  as  is  the  agree-  8  N.  Y.  114,  119;  Hicks  v,  Cleyeland, 
ment  or  contract^  taken  as  a  whole,  and  48  N.  Y.  84.  Payment  to  *an  agent  of 
a  note  or  memorandum  in  relation  to  the  rendor  of  a  portion  of  the  purchaae- 
giTing  something  in  earnest  to  bind  the  money  is  as  efiectnal  as  payment  to  the 
baigain,  or  in  part  payment,  which  is  in-  principal.  Resort  cannot  be  had  to  the 
rafficient  in  itself  to  ttke  the  contract  out  rerbal  agreement,  however,  to  establish 
of  the  statute,  is  also  insufficient  to  make  the  agency.  But  the  agency  may  be 
the  contract  binding  upon  either  party,  proved  by  a  subsequent  ratification  of  the 
Thus  it  any  be  stated  as  a  general  prop-  act  of  an  assumed  agent  in  receiving  the 
oaition,  that  where  the  parties  in  making  payment  Hawley  v.  Keeler,  53  N.  Y. 
a  contract  omit  to  do  anything  which  114.] 
the  statute  of  firands  requires,  the  consent  (A)  7  Taunt.  597. 
of  both  is  necessaiy  to  supply  the  part  (t)  Qoodall  t^.  Skelton,  8  H.  Bl.  316. 
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circumstances  where  the  court  was  of  opinion  that  there  had  been 
no  delivery.  A  count  for  goods  bargained  and  sold  would  no 
doubt  have  been  sustained. 

§  192.  On  the  subject  of  part  payment,  there  is  but  one  im- 
port nay-  portant  decision  under  this  clause  of  the  statute ;  but  the 
ment.  cases  which  have  arisen  under  analogous  clauses  in  the 

statutes  of  limitations  and  the  bankruptcy  acts  may  be  considered 
with  advantage  in  this  connection. 

§  193.  An  agreement  for  the  purchase  of  goods  exceeding  lOZ** 
Agreement  in  value,  was  made  with  the  understanding,  and  as  part 
debt  due  to  of  the  contract,  that  the  vendor  should  deduct  from  the 
the  buyer,  p^ce  the  amount  of  a  debt  previously  due  by  him  to  the 
purchaser.  The  vendor  then  sent  the  goods  to'  the  purchaser  with 
an  invoice  charging  him  with  the  price,  20L  18«.  11(2.,  under  which 
was  written,  '*  By  your  account  against  me,  4d.  14«.  lid.''  The 
purchaser  returned  the  goods  as  inferior  to  sample.  It  was  con- 
tended, on  behalf  of  the  vendor,  who  brought  an  action  for  goods 
sold  and  delivered,  that  this  credit  of  42.  14«.  lid,  was  a  part  pay- 
ment of  the  price  of  the  goods,  sufficient  to  take  the  case  out  of 
the  statute.  Held,  not  to  be  so.  Piatt  B.  said :  **  You  rely  on 
part  of  the  contract  itself,  as  being  part  performance  of  it."  Pol* 
lock  C.  B.  said :  ^*  Here  was  nothing  but  one  contract,  whereas 
the  statute  requires  a  contract,  and  if  it  be  not  in  writing,  some- 
thing besides."  Parke  B.  said :  '^  Had  there  been  a  bargain  to 
sell  the  leather  at  a  certain  price,  and  subsequently  an  agreement 
that  the  sum  due  from  the  plaintiff  was  to  be  wiped  off  from  the 
amount  of  that  price,  or  that  the  goods  delivered  should  be  taken 
in  satisfaction  of  the  debt  due  from  the  plaintiff,  either  might 
have  been  equivalent  to  part  payment,  as  an  agreement  to  set  off 
one  item  against  another  is  equivalent  to  paymeift  of  money.  But 
as  the  stipulation  respecting  the  plaintiff's  debt  was  merely  a  por- 
tion of  the  contemporaneous  contract,  it  was  not  a  giving  some- 
thing to  the  plaintiff  by  way  of  earnest  or  in  part  payment  then 
or  subsequently."  Alderson  B.  said :  **  The  17th  section  of  tiie 
statute  of  frauds  implies  that  to  bind  a  buyer  of  goods  of  lOL 
value  without  writing  he  must  have  done  two  things :  first,  made 
a  contract ;  and  next,  he  must  have  given  something  as  earnest, 
or  in  part  payment  or  discharge  of  his  liability.  But  where  one 
of  the  terms  of  an  oral  bargain  is  for  the  seller  to  take  something 
in  part  payment,  that  term  cannot  alone  be  equivalent  to  part 


PART  n.]        OP  EARNEST  OR  PART  PAYMENT.  171 

payment."  (A)  From  this  case  it  may  be  inferred  that  an  agree- 
ment to  set  off  a  debt  due  to  the  buyer  would  be  held  to  be  a  part 
payment,  taking  the  case  out  of  thQ  statute,  if  made  subsequently 
to  the  sale,  ({}  or  by  an  independent  contract  at  the  time  of  the 
sale,  such  as  the  giving  of  a  receipt  by  the  buyer  for  the  debt 
previously  due  to  him,  but  the  decision  is  express  on  the  point 
that  such  an  agreement,  when  part  of  the  bargain  for  the  pur- 
chase, one  of  the  terms  of  the  contract  of  sale  itself,  is  not  such  a 
^art  payment  as  is  required  to  make  a  parol  sale  valid  for  an 
amount  exceeding  lOZ.  (m) 

§  194.  Under  the  statute  of  limitations,  it  has  been  held  that 
where  goods  are  supplied  by  agreement  ^^  on  account "  Analogoug 
of  a  debt,  this  is  part  payment  of  the  debt.     The  deci-  ji^ll^^tr 

{k)  Walker  v.  Nassej,  16  M.  &  W.  302.  amount  against  an  indebtedness  of  the 

[See  Teed  v.  Teed,  44  Barb.  96 ;  Mattice  vendor  to  the  purchaser,  and  no  act  is  done 

V,  Allen,  3  Eejes  (N.  Y.),  492 ;  Brabin  v.  to  carry  it  out,  it  is  not  to  be  regarded 

Hyde,  82  N.  Y.  519.]  as  payment.    Until  an  application  of  the 

(/)  [It  is  not  necessary  that  the  part  payment  is  actually  made  by  indorsement, 

payment  should  be  made  at  the  time  of  the  receipt,  or  otherwise,  it  goes  "  no  farther 

sale ;  it  may  be  made  afterwards.  Thomp-  than  the  mere  contract  to  pay  in  that 

son  V.  Alger,  12  Met.  435,  436 ;  Dayis  v.  mode;  and,  so  far  as  the  statute  is  con- 

Hoore,  13  Maine,  424 ;  Gault  t;.  Brown,  cemed,  it  no  more  aids  to  prove  the  con- 

43  N.  H.  183,  189 ;  Vincent  v,  Germond,  tract  valid  than  does  the  agreement  to 

1 1  John.  283 ;  Sprague  v,  Blake,  20  Wend,  pay  the  price  in  an  ordinary  sale,  where 

61.    But  see  Bissell  v.  Baloom,  39  N.  Y.  actual  payment  is  expected."    Clark  v. 

275  ;  Allis  v.  Read,  45  N.  Y.  142 ;  and  see  Tucker,  2  Sandf.  157,  163.    See  Oilman 

also  Hunter  v.  Wetsell,  57  N.  Y.  375,  where  v.  HQl,  36  N.  H.  319  ;  Brabin  v.  Hyde,  32 

it  was  held  by  the  court,  after  reviewing  N.  Y.  519 ;  Mattice  v,  Allen,  3  Keyes,  492 ; 

many  of  the  authorities,  that  a  payment  S.  C.  3  Abb.  A  pp.  Dec.  248 ;  Walrath  v, 

upon  a  parol  contract  for  the  sale  of  per-  Ingles,  64  Barb.  265.    But  a  promise  by 

sonal  property  for  a  price  of  $50  or  more,  the  purchaser  to  pay  the  price  to  a  creditor 

made  at  a  time  subsequent  to  that  of  the  of  the  vendor,  which  promise  is  accepted 

making  of  the  contract,  does  not,  of  itself,  by  the  creditor,  who  thereupon  discharges 

take  the  contract  out  of  the  operation  of  the  vendor,  is  a  part  payment  sufficient  to 

the  statute.    To  have  that  effect  the  sub-  satisfy  the  statute.    Cotterill  v.  Steven^ 

sequent  payment  must  be  made  and  re-  10  Wis.  442.    But  where  the  purchaser  of 

oeived  for  the   express  purpose  of  thus  a  lot  of  logs,  at  the  time  of  the  purchase 

complying  with  the  statute  and  rendering  and  as  a  part  of  the  price,  agreed  to  pay, 

the  contract  valid ;  or,  when  payment  is  and  afterwards  did  pay,  a  debt  of  the 

made,  the  parties  must  reaffirm  or  restate  seller,  the  creditor  not  knowing  or  con* 

the  terms  of  the  contract ;  in  which  case  senting  to  the  agreement,  it  was  decided 

the  payment  is  made  "  at  the  time "  of  that  this  did  not  take  the  sale  out  of  the 

making  the  contract,  within  the  meaning  statute ;  there  being  no  payment  down  of 

of  the  statute.  Hawley  v,  Eeeler,  53  N.  Y.  the  purchase-money,  no  memorandum  of 

114.]  sale,  and  no  delivery.    Paine  v,  Fulton,  34 

(m)  [When,  by  the  oral  agreement  of  Wis.  83.    The  part  payment  required  by 

sale,  the  price  is  to  be  paid  by  crediting  the  the  statute  may  be  made  by  a  settlement 
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nteofiimi-  gion  to  this  efEect  given  by  the  exchequer  in  Hart  ». 

Goods  "on  Nash  (n)  was  followed  by  the  queen's  bench  in  Hooper 

©ra  debt  ^'  Stephens,  (o)     And  the  decisions  under  the  bank- 

BUirv.  ruptcy  acts  have  been  to  the  same  effect,  (j?)     So,  also, 

Ormond.  j^  Blair  V,  Ormond,  Ca)  it  was  held,  under  the  statute 

Board  and  ^'^ 

lodging  of  limitations,  that  an  agreement  by  the  debtor  to  board 
part  pay-  and  lodge  the  creditor  at  a  fixed  price  per  week  in  de- 
^^^^'  duction  of  the  debt,  was  a  part  payment  constituting  a 

sufficient  acknowledgment  of  the  debt  to  take  it  out  of  the  statute. 
There  seems,  therefore,  no  reason  to  doubt  that  the  part  payment 
required  by  the  statute  of  frauds  as  an  act  in  addition  to  the  parol 
contract,  in  order  to  make  a  sale  good,  need  not  be  made  in  money, 
but  that  anything  of  value  which  by  mutual  agreement  is  given  by 
the  buyer  and  accepted  by  the  seller,  "  on  account "  or  in  part  sat- 
Biil  or  isfaction  of  the  price,  will  be  equivalent  to  part  payment. 
note  trans-  Xhe  transfer  to  the  vendor  of  a  bill  or  note  "on  ac- 

ferred  in  ••         .  i  i  ^       i  n* 

part  pay-  count  or  in  part  payment  would  seem  also  to  suffice  to 
Maber  v  Tender  the  bargain  valid,  (r)  In  Maber  v.  Maber  (#)  a 
Maber.        gift  of  the  interest  due  was  held  to  be  a  part  payment. 

§  195.  The  Roman  law  on  the  subject  of  earnest  was  very  pe- 
culiar, and  the  texts  which  govern  it  might  readily  be 
^'  misunderstood  unless  careful  discrimination  be  observed. 
Earnest  was  of  two  kinds :  one  was  an  independent  contract  ante- 
rior to  the  agreement  of  sale ;  the  other  was  accessory  to  the  con- 
tract of  sale  after  it  had  been  agreed  on,  and  was,  like  the  earnest 
of  the  common  law,  a  proof  that  the  bargain  was  concluded,  argu* 
mentum  contractus  factu 

§  196.  The  independent  contract  of  earnest  was  an  agreement 
by  which  a  man  proposed  to  another  to  give  him  a  sum  of  money 
for  what  we  should  term  the  option  of  purchase.  If  the  sale  after- 
wards took  place,  the  earnest-money  was  deducted  from  the  price. 
If  the  purchaser  declined  completing  the  purchase,  he  forfeited  the 
earnest-money.  If  the  party  who  had  received  earnest  did  not 
choose  to  sell  when  the  option  was  claimed,  he  was  bound  to  re- 
fer, and  an  actnal  transfer  of  the  title  to,  (q)  17  Q.  B.  423,  and  20  L.  J.  Q.  B. 
property  previously  delivered  by  the  pnr-    444. 

chaser  to  the  vendor.  Dow  v.  Worthen,  (r)  Chamberlyn  v,  Delarive,  2  Wils. 
37  Vt  108.]  253 ;  Eearslake  v.  Morgan,  5  T.  R.  513  ; 

(n)  2  Cr.,  M.  &  R.  337.  Griffiths  v.  Owen,  13  M.  &  W.  58. 

(o)  4  Ad.  &  E.  71.  .-,    (»)  L.  R.  2  Ex.  153. 

(p)  Wilkins  v.  Casey,  7  T.  R.   713 ; 
Cannan  v.  Wood,  2  M.  &  W.  465. 
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tarn  the  earnest-money  and  an  equivalent  amount  by  way  of  for- 
feiture for  disappointing  the  other  in  his  option,  (t) 

§  197.  The  other  species  of  earnest  of  the  Roman  law  was  the 
same  as  that  of  the  common  law.  It  might  consist  of  a  thing,  as 
a  ring,  annulus^  which  either  party,  but  generally  the  buyer,  gave 
to  the  other  as  a  sign,  proof,  or  symbol  of  the  conclusion  of  the 
bargain  (u)  — and  when  money  was  given  in  earnest  it  was  con- 
sidered as  being  in  part  payment  of  the  price,  (x)  Varro  gives 
this  as  the  etymology  of  the  word :  (y)  "  Arrhabo  sic  dicta,  ut  re- 
liquum  reddatur.  Hoc  verbum  ^  Graeco  arrabon,  reliquum,  ex  eo 
quod  debitum  reliquit ; "  and  the  Institutes  of  Gains  (2;)  give  its 
true  nature,  ^^  Quod  saspe  arrhse  nomine  pro  emptione  datur,  non 
eo  pertinet  quasi  sine  arrha  conventio  nihil  proficiat ;  sed  lU  etn- 
dentius  probari  possit  conveniase  de  pretio" 

§  198.  At  a  later  date,  however,  the  Emperor  Justinian  made 
by  statute  an  important  change  in  the  law  of  earnest,  by  provid- 
ing that  in  all  cases  where  it  was  given,  whether  the  sale  was  in 
writing  or  not,  and  whether  there  was  any  stipulation  to  that  effect 
or  not,  either  party  might  rescind  the  sale  by  forfeiting  the  amount 
of  the  earnest-money.  The  whole  text  is  a  remarkable  one,  giving 
full  rules  as  to  form  of  the  sale^  the  aaaenty  the  giving  of  earnest^ 
and  the  right  of  rescission.  ^^  Emptio  et  venditio  oontrahitur  simul 
atque  de  pretio  convenerit,  quamvis  nondum  pretium  numeratum 
sit  ac  ne  arrha  quidem  data  f  uerit ;  nam  quod  arrhse  nomine  datur 
ai^umentum  est  emptionis  et  venditionis  contractsB.  Sed  hsBC 
quidem  de  emptionibus  et  venditionibus  qusB  sine  scriptura  consis- 
tunt  obtinere  opertet,  nam  nihil  &  nobis  in  hujusmodi  vendition- 
ilus  innovatum  est.  In  his  autem  quad  scriptura  eonficiuntur^  non 
aliter  perfectam  esse  venditionem  et  emptionem  constituimus,  nisi 
et  instrumenta  emptionis  f uerint  conscripta,  vel  manu  propria  con- 
trahentium,  vel  ab  alio  quidem  scripta,  k  contrahentibus  autem 
subscripta;  et  si  per  tabelliones  fiunt,  nisi  et  completiones  accepe- 

(0  L.  17,  Cod.  de  Fid.  Instr. ;  Pothior,  (u)  Dig.  19,  I,  de  Act.  Emp.  et  Vend. 

Vente»  Nos.  497,  8,  9.    [Bat  monej  de-  11,  §  6,  Ulp. 

posited  with  a  third  person,  '<as  a  forfeit-  (x)  Dig.  18,  3,  de  Lege  Commissoria,  8 
ure,  to  be  paid  over  to  the  partj  who  was  Scsv. ;  [Chapman  C.  J.  in  Howe  v.  Hay- 
read  j  to  perform  the  contract,  if  the  other  ward,  108  Mass.  55,  quoted  ante,  §  189,  note 
putty  n^lected  to  do  so,"  was  held  not  to  (a).] 

be  giren  in  earnest  to  bind  the  bargain,  (y)  De  Lingua  Latina,  lib.  5,  §  175. 

within  the  statute  of  frauds,  in  Howe  v.  (z)  Com.  3,  §  139. 
Hayward,  108  Mass.  54.] 
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lint  et  f nerint  partibus  absoluta.  Donee  enim  aliqaid  deest  ex  his, 
et  poenitentide  locus  est,  et  potest  emptor  vel  venditor,  sine  poena 
recedere  ab  emptione.  Ita  tamen  impune  eis  recedere  eoncedi- 
mu9^  nisi  jam  arrharum  nomine  aliqaid  faerit  datam.  Hoc  etenim 
subsecuto,  Bive  in  scriptis^  sive  sine  scriptii  venditio  celebrata  est, 
is  qui  recusat  adimplere  contractam,  si  quidem  est  emptor^  perdit 
cpiod  dedit :  si  vero  venditor^  duplum  restituere  compellitur,  lieet 
taper  arrhis  nihil  expressum  est."  (a)  This  text  not  only  changed 
the  antecedent  law,  by  allowing  either  party  to  rescind  the  bar- 
gain by  forfeiting  the  value  of  the  earnest,  but  it  made  a  farther 
innovation  by  providing  that  when  the  parties  had  agreed  to  draw 
up  their  sale  in  writing,  either  might  recede  from  the  bargain 
until  all  the  forms  of  a  written  contract  had  been  finally  com- 
pleted ;  in  derogation  of  the  ante-Justinian  law,  which  made  the 
contract  perfect  by  mutual  assent  before  the  writings  were  drawn 
up.  (6) 

§  199.  Pothier  struggles,  on  the  authority  of  Vinnius,  to  escape 
from  the  apparently  plain  meaning  of  this  text  of  the 
Institutes,  and  maintains  the  old  distinction,  that  after 
earnest  given  to  bind  the  bargain,  neither  party  can  escape  from 
his  obligations  as  vendor  or  purchaser,  by  the  sacrifice  of  the 
amount  of  the  earnest,  (c)  But  his  reasoning  is  scarcely  satisfac- 
tory, and  later  authors  consider  the  language  of  the  text  too  abso- 
lute to  be  explained  away,  (rf) 

§  200.  The  French  civil  code  seems  to  reject  Pothier's  doctrine, 
French  *°^  provides,  art.  1590,  **  Si  la  promesse  de  vente  a  6ti6 
^^e-  faite  avec  des  arrhes,  chacun  des  contractants  est  maitre 

de  s'en  d^partir,  celui  qui  les  a  denudes  en  les  perdant,  et  celai  qui 
les  a  revues  en  restituant  le  double."  Singularly  enough,  bow- 
ever,  the  same  discussion  has  sprung  up  under  this  text  as  under 
that  of  Justinian,  and  the  commentators  are  divided,  Toullier, 
Maleville,  Duranton,  and  some  others,  taking  the  side  of  Pothier, 
while  Duvergier,  Coulon,  DeviUeneuve,  and  Ortolan,  are  of  the 
contrary  opinion,  (e) 

(a)  Inst.  lib.  iii.  tit.  xxiii.  1.  {d)  Ortolan,  Explication  Hist  des  Inst. 

(6)  Dig.  18, 1,  de  Contrah.  Empt  2,  §  1,  vol.  3,  p.  269. 
Paul ;  Gains,  Comm.  S,  §  139.  (e)  The  references  are  giren  in  Sirej  4 

(c)  Pothier,  Vente,  No.  508.  Gilbert,  Code  Annot^,  art  1590. 
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§  201.  Tms  clause  of  the  statute  is  as  follows  :  ^'  Except  that 
some  note  or  memorandum  in  writing  of  the  said  bargain  be  made 
and  signed  by  the  parties  to  be  charged  by  such  contract,  or  their 
agents  thereunto  duly  authorized."  For  an  accurate  notion  of  the 
Law  of  ev-  true  extent  and  bearing  of  this  clause,  it  is  indispensable 
to  written  to  keep  constantly  in  view  the  leading  principles  of  the 
contracts  j^^^  ^£  ^yijence  relating  to  written  contracts.  The 
?*tii?^  framers  of  the  statute  have  in  no  way  interfered  with 
statute.  these  principles.  They  have  simply  said  that  if  the  par- 
ties to  be  charged  have  signed  some  written  note  or  memorandum 
of  the  contract,  it  shall  be  allowed  to  be  good.  What  the  l^al 
effect  of  such  a  note  or  memorandum  is  to  be  in  all  other  re- 
spects, is  left  entirely  as  it  was  at  common  law. 

§  202.  Now  at  common  law  parties  entering  into  any  contract 
Common  may  either  reduce  its  terms  to  writing,  or  may  refer  to 
cipies.  some  other  writing  already  in  existence,  as  containing 
the  terms  of  their  agreement,  and  when  they  do  so,  they  are  bound 
by  what  is  written,  whether  signed  by  them  or  not ;  and  they  are 
not  allowed  to  say  that  there  was  a  mistake  in  the  writing,  and 
that  they  intended  to  agree  to  something  different  from  its  con- 
tents, for  the  very  object  of  putting  the  agreement  in  writing  is 
to  prevent  disputes  about  what  they  intended.  This  rule  of  law 
is  very  inflexible.  If,  by  the  agreement,  the  whole  contract  is  re- 
duced to  writing,  or  by  mutual  assent  is  to  be  taken  as  embraced 
in  a  preexisting  writing,  neither  party  is  allowed  to  offer  proof 
that  any  additional  terms  were  agreed  to,  (a)  although  of  course, 

(a)  [Whatever  may  hare  been  the  pre-  the  written  agreement,  will  be  considered 

Tious  conversations  and  verbal  communica-  as  intentionally  rejected.    1  Chltty  Contr. 

tions  between  the  parties,  if  they  at  last  (Uth  Am.  ed.)  153,  and  note  (tc) :  Carter 

reduce  their  agreement  to  writing,  this  v.  Hamilton,  11  Barb.  147;  Ridgwaj  p. 

will  be  looked  upon  to  contain  ail  that  Bowman,  7  Gush.  268 ;  Hakes  v,  Hodgkiss, 

the  parties  intended  should  form  any  part  23  Yt.  231 ;    Pitcher  v,  Hennessey,  48 

of  tiieir  bargain;    and   everything   said  N.  Y.  415;  SmaU  o.  Quincy,  4  Greenl. 

respecting  the  transaction  in  the  previous  497;  Taylor  v.  Biggs,  1  Peters  (U.  8.)» 

conversations,  and  not  incorporated  into  591;   Clark  v.  New  York  Life    Ina.  & 
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whenever  a  duty  or  obligation  of  any  sort  results  by  virtue  of  the 
law,  or  of  local  customs,  or  the  usages  of  particular  trades,  from 
the  written  stipulations,  such  duty  or  obligation  may  not  only  be 
enforced,  as  though  it  were  expressly  included  among  the  vmtten 
terms,  but  is  as  carefully  guarded  by  the  rule  now  under  consid- 
eration as  if  expressed  in  the  written  paper,  and  cannot  be  con- 
tradicted or  qualified  by  parol  evidence,  (i) 

§  203.  But  the  common  law  does  not  prohibit  parties  from  mak- 
ing contracts  of  which  only  part  is  in  writing.  A  man  may  agree 
to  build  a  carriage  for  another,  and  the  description  of  the  vehicle 
may  be  put  in  writing  and  the  price  may  be  agreed  on  by  parol, 
or  viee  versd^  or  the  parties  may  say  in  substance,  ^^  we  agree  to 
what  is  contained  in  such  a  writing,  with  such  additions  and  ex- 
ceptions as  we  now  agree  upon  by  word  of  mouth,"  and  there  is 
no  legal  objection  to  this.  Parol  evidence  may  be  used  to  show 
what  were  the  additions  and  exceptions,  and  the  vnriting  is  con- 
clusive as  to  the  rest. 

§  204.  When  either  a  part,  or  the  whole  of  an  agreement,  is 
thus  made  in  vmting,  or  by  reference  to  a  writing,  the  agreement 
in  general  cannot  be  proven  by  any  other  means  than  by  adduc- 
ing the  writing  itself  in  proof,  so  that  independently  of  the  stat- 
ute, the  writing  is  an  indispensable  part  of  the  case  of  him  who 
seeks  to  prove  the  agreement.  But  this  result  only  takes  place 
when  the  writing  is  by  the  consent  of  both  parties  agreed  to  be  that 
which  settles  and  contains  their  contract  in  whole  or  in  part.  The 
case  is  different,  if  one  of  the  parties  chooses  to  write  down  for 
himself,  vnthout  the  concurrence  and  assent  of  the  other,  or  if  a 
bystander,  without 'the  authority  of  both,  should  vnrite  out  what 
they  said.  The  vmting  of  the  bystander  is  not  evidence  at  all  in 
such  a  case,  though  he  may  use  it  to  refresh  his  memory,  if  called 
as  a  witness ;  but  if  one  of  the  parties  had  employed  him  to  make 
the  writing,  or  had  admitted  its  accuracy,  it  would  be  receivable 
in  evidence  against  him  as  an  admission,  and  the  same  would  be 
the  case  as  to  what  one  party  had  written  down  for  himself.  But 
such  writing,  not  binding  on  both,  would  not  be  indispensable  for 

Trnst  Co.  7  Lannng,  322 ;  Eden  v,  Blake,  But  see  the  langnage  of  Williams  J.  in 

13  M.  4  W.  614,  617,  618;   Stoops  v.  giving  the  decision  of  the  exchequer  cham- 

Smith,  100  Mass.  63,  65 ;  Groot  v.  Stor/,  her  in  Clapham  v.  Langton,  34  L.  J.  Q.  B. 

44  Yt  200.]  46.    See,  also,  Fawkes  o.  Lamb,  31  L.  J. 

(6)  Per  Blackburn  J.  in  Bnrges  v,  Wick-  Q.  B.  98. 
ham,  3  B.  &  S.  669;  33  L.  J.  Q.  B.  17. 
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legal  proof  of  the  contract,  nor,  although  of  great  weight,  would 
it  be  conclusive  upon  him  against  whom  it  is  eyidence,  as  being  his 
admission. 

§  205.  The  statute  of  frauds  leaves  all  this  law  quite  as  it  was 
before.  If  the  contract  be  in  writing,  in  whole  or  in  part,  it  must 
be  proven  as  containing  the  only  legal  evidence  of  the  terms  of  the 
agreement,  even  though  not  signed  or  not  sufficient  under  the  stat- 
ute to  make  the  contract  good,  and  though  there  be  sufficient  evi- 
dence of  part  payment  or  of  part  acceptance  and  receipt  to  estab- 
lish the  validity  of  the  contract.  The  writing  in  such  a  case  is  as 
indispensable  in  contracts  for  the  sale  of  goods  of  less  value  than 
lOZ.  as  in  those  above  that  limit,  and  is  as  conclusive  in  settling 
what  the  terms  of  the  bargain  are  as  if  the  statute  of  frauds  had 
never  been  passed.  And  where  a  party  has  signed  a  paper  which 
is  not  a  writing  agreed  upon  between  the  two,  as  containing  the 
terms  of  their  agreements,  his  adversary  may  use  the  paper,  if  he 
please,  as  an  admission  made  in  his  favor,  but  he  is  not  bound  to 
offer  it,  any  more  than  he  would  be  bound  to  prove  a  verbal  ad- 
mission of  his  adversary,  nor  is  the  effect  of  a  written  any  greater 
than  that  of  a  verbal  admission.  In  a  word,  it  is  always  neces- 
sary to  distinguish  whether  the  writing  is  the  contract  of  both 
parties,  or  the  admission  of  one.  (<?) 

§  206.  The  two  cases  of  Ford  v,  Yates  (<i)  and  Lockett  v.  Nick- 
Ford  V,  lin  (e)  afford  an  illustration  of  the  effect  of  the  statute 
Yates.  q£  frauds,  taken  in  connection  with  the  common  law 
rules  of  evidence  on  this  subject.  In  Ford  v.  Yates  the  memo- 
randum of  the  sale  made  between  the  parties  said  nothing  as  to 
credit ;  it  was  a  sale  of  two  parcels  of  hops,  one  of  thirty-nine 
pockets,  and  the  other  of  five  pockets,  both  at  seventy-eight  shil- 
lings. The  vendor  delivered  the  smaller  parcel,  but  refused  to  de- 
liver the  thirty-nine  pockets  without  payment ;  and  the  court  held 
parol  evidence  inadmissible  to  show  that  the  hops  were  sold  at  six 
months'  credit,  and  that  this  had  been  the  usual  course  of  dealing 
Lockett  V,  between  the  parties.  But  in  Lockett  v.  Nicklin,  where 
Nickiin.  ^^^  goods  wcre  ordered  in  a  letter  containing  a  reference 
to  a  conversation  between  the  parties,  and  were  supplied  with  an 
invoice,  nothing  being  said  either  in  the  letter  or  the  invoice  about 

(c)  The  foregoing  preliminarj  remarks        (<f)  2  M.  &  O.  549. 
are  chiefly  extracted  from  the  very  raluable        (e)  2  Ex.  93. 
treatiae  of  Blackburn  J. 
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the  terms  of  payment,  parol  evidence  was  received  of  an  agree- 
ment to  give  six  months*  credit.  The  distinction  made  was,  that 
in  Ford  v.  Yates  the  action  was  based  on  a  written  contract  con- 
tained in  the  memorandum  which  could  not  be  varied  by  parol 
evidence,  while  in  Lockett  v.  Nicklin  the  sale  was  really  hy  paroly 
and  the  subsequent  writings  were  merely  oflEered  in  proof  of  a 
parol  bargain  which  had  become  binding  by  the  delivery  and  ac- 
ceptance of  the  goods ;  so  that  the  purchaser  was  at  liberty  to 
supplement  the  proof  of  the  bargain  by  showing  that  there  was 
an  additional  stipulation,  namely,  an  agreement  for  six  months' 
credit. 

§  207.  It  is  of  course  quite  beyond  the  scope  of  the  present 
treatise  to  enter  with  any  minuteness  into  the  law  of  ^^^^  ^^j. 
evidence,  but  the  examination  of  this  clause  of  the  stat-  ^l'^^®*  ^ 

when  ad- 

ute  would  be  very  incomplete  without  some  reference  to  missibie 

whew 

the  decisions  which  determine  in  what  cases,  for  what  thero  is 
purposes,  and  to  what  extent,  parol  evidence  is  admissi-  ^te^?  the 
ble  to  affect  the  rights  of  the  parties,  when  there  exists  '^«"'^- 
a  note  or  memorandum  in  writing  of  the  bargain  sufficient  to  sat- 
isfy the  17th  section. 

§  208.  It  must  be  steadily  borne  in  mind  that  the  statute  was 
not  enacted  for  cases  where  the  parties,  either  in  person  True  theo- 
or  by  agents,  have  signed  a  written  contract ;  for  in  those  ^aJlJe'^of 
cases  the  common  law  affords  by  its  rules  quite  a  suffi-  the  statute. 
dent  guaranty  against  frauds  and  perjuries  as  is  provided  by  the 
statute.  The  intent  of  the  statute  was  to  prevent  the  enforce- 
ment of  parol  contracts  above  a  certain  value,  unless  the  defend- 
ant could  be  shown  to  have  executed  the  alleged  contract  by 
partial  performance,  as  manifested  by  part  payment,  or  part 
acceptance,  or  unless  his  signature  to  some  written  note  or  mem- 
orandum ot  the  bargain — not  to  the  bargain  itself — could  be 
shown.  (/)  The  existence  of  the  note  or  memorandum  presup- 
poses an  antecedent  contract  by  parol,  of  which  the  writing  is  a 
note  or  memorandum.  Qf) 

{/)  See  the  remarks  of  Erie  J.  in  {g)  ["It  must  be  observed  that  the 
Sier^wright  v,  Archibald,  17  Q.  B.  124;  contract  itself,  and  the  memorandum  which 
20  Xi.  J.  Q.  B.  529 ;  of  Williams  J.  in  is  necessary  to  its  Talidity  nnder  the  stat- 
Bailey  v.  Sweeting,  9  C.  B.  N.  S.  843 ;  30  nte  of  frauds,  are,  in  their  nature,  distinct 
L.  J.  C.  P.  150;  and  of  Lord  Wensleydale  things.  The  statute  presupposes  a  con- 
in  Bidgway  v.  Wharton,  6  H.  L.  Cas.  305.  tract  by  parol.  Marsh  v,  Hyde,  3  Gray, 
The  statement  in  the  text  is  to  be  found  333.  The  contract  may  be  made  at  one 
patiim  in  the  cases  on  this  subject.  time,  and  the  note  or  memorandum  of  it 
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§  209.  It  is  a  very  simple  deduction  from  this  theory  of  the  stat- 
Parol  evi-  ^^»  ^^^^  parol  evidence  is  admissible  for  the  purpose  of 
denceisad-  showins  that  the  written  paper  is  not  a  note  ormemo- 

missible  to  '^  r   r 

show  that  randum  of  the  antecedent  parol  agreement,  but  only  of 
is  not  a  part  of  it,  and  the  decisions  are  quite  in  accordance  with 
wAofo  bar-*  this  view.  Thus,  if  the  writing  offered  in  evidence  oon- 
e^^'  tains  no  reference  to  the  price  at  which  the  goods  were 

sold,  parol  evidence  is  admissible  to  prove  that  a  price  was  actually 
fixed,  and  the  writing  is  thus  shown  not  to  be  a  not6  of  the  agree- 
ment, but  only  of  some  of  its  terms.  (A)  So  where  a  sale  of  wool 
was  made  by  sample,  and  one  of  the  terms  of  the  bargain  was  that 
the  wool  should  be  in  good  dry  condition,  parol  evidence  was  ad- 
mitted to  show  this  fact,  and  thus  to  invalidate  the  sold  note 
signed  by  the  broker,  which  omitted  that  stipulation,  (i) 

at  a  subseqaent  time.    The  contract  maj  Lawton  v.  Eeil,  61  Barb.  558.  In  a  recent 

be  proyed  bj  parol,  and  the  memorandum  case  in  the  queen's  bench,  a  memorandum 

may  be  supplied  by  documents  and  letters,  in  writing  made  by  the  defendant,  after 

written  at  various  times,  if  they  all  ap-  the  goods  had  been  delivered  to  a  carrier 

pear  to  have  relation  to  it,  and,  if  coupled  and  been  totally  lost  at  sea  while  in  his 

together,  they  contain  by  statement  or  hands,  was  held  sufficient  to  take  the  case 

reference  all  the  essential  parts  of  the  bar-  out  of  the  statute,  and  no  notice  is  taken 

gain,  signed  by  the  party  to  be  charged,  in  the  case  of  the  fact  that  the  goods  were 

or   his   agent.     VTllliams   v.   Bacon,    2  not  in  existence  when  the  memorandum 

Gray,  S87,  391."    Hoar  J.  in  Lemed  v.  was  furnished.     Leather    Cloth    Co.  v. 

Wannemacher,  9  Allen,  412,  416 ;  Gale  v,  Hieronimus,  L:  R.  10  Q.  B.  140.     See 

Nixon,  6  Cowen,  445;  1  Sugden  V.  &P.  Townsend  v.  Hargraves,  118  Mass.  325, 

(8th  Am.  ed.)  129 ;  Thompson  v,  Menck,  cited  ante,  §  91,  note  (/).] 
4  Abb.  (N.  T.)  App.  Dec.  400.    ''  I  make        (A)  Elmore  t;.  Eingscote,  5  B.  &  C.  58S ; 

a  distinction  between  the  contract  and  the  Goodman  v.   Griffiths,  1   H.  &  N.  574 ; 

memorandum  of  the  contract ;  the  latter  S.  C.  26  L.  J.  Ex.  145 ;  Aoebal  v.  Levy, 

may  be  made  long  after  the  terms  have  10  Bing.  376. 

been  agreed  to ;  and  the  making  of  the        (t)  Pitts  v,  Beckett,  13  AL  &  W.  743. 

one  is  entirely  distinct  from  the  other."  [So  it  may  be  shown  that  it  was  one  (rf* 

Erie  C.  J.  in  Parton  v,  Croils,  16  C.  B.  N.  the  terms  of  an  oral  contract  of  sale  that 

S.  11, 21.    See  Ide  v.  Stanton,  15  Vt.  690 ;  the  goods  sold  were  to  be  subject  to  the 

Webster  v.  Zielly,  52  Barb.  482 ;  Davis  v.  purchaser's  approval,  in  order  to  establish 

Moore,  13  Maine,  424;  anf6,§  143,  note  (t);  the  insufficiency  of   a  broker's  note  in 

Hunter  V.  Giddings,  97  Mass.  41,44;  Phil-  writing  of  the  sale,  which  omitted  that 

lips  17.  Ocmulgee  Mills,  55  G«o.  633.    So,  portion  of  the  oral  contract,  to  take  the 

where  a  parol  contract  of  sale,  originally  case  out  of  the  statute.     Boardman  v. 

void  under  the  statute  of  frauds,  is  made  Spooner,  13  Allen,  353,  358,  359.    And  in 

valid  by  performance  and  delivery  of  prop-  Coddington  v,  Goddard,  16  Gray,  436,  it 

erty,  it  creates  no  new  contract.    It  only  was  held  that  if  the  broker,  in  his  entry, 

makes  binding   the  original  agreement,  omitted  any  essential  element  of  the  con- 

«  _  

which  thereupon  becomes  valid  and  efifect-  tract,  it  would  be  an  insufficient  note  or 
nal  as  to  both  parties,  to  be  enforced  and  memorandum  of  it  See  Davis  o.  Shield, 
carried  out  according  to  its  original  terms.    26  Wend.  341.] 
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§  210.  And  the  same  principle  which  permits  the  defendant  to 
offer  parol  evidence,  showing  that  the  written  note  is  . 

imperfect,  and  therefore  not  such  a  note  as  satisfies  the  bie  to  sup- 
statute,  forbids  him  who  sets  up  the  writing  for  the  pur-  imperfect 
pose  of  binding  the  other  from  supplementing  the  writ-  "**^" 
ing  by  parol  proof  of  terms  or  stipulations  not  contained  in  it ;  (A) 
for  it  is  manifest,  that  by  offering  such  proof,  he  admits  that  the 
writing  does  not  contain  a  note  of  the  bargain,  but  only  of  part 
of  it.  (Z) 

§  211.  It  is  also  on  this  principle  that  when  the  bai^ain  is  to  be 
made  out  by  separate  written  papers,  parol  evidence  is  jnadmissi- 
not  allowed  to  connect  them,  but  they  must  either  be  bietocon- 

''  nect  sepa- 

physically  attached  together,  so  as  to  show  that  they  ratewnt- 
constitute  but  one  instrument,  or  they  must  be  con-     °  ^ 
nected  by  reference  in  the  contents  of  one  to  the  contents  of  the 
other,  (m)  as  will  be  fully  seen,  infra^  §§  242-248. 

§  212.  But  where  a  purchaser  i^eed  to  pay  by  a  check  on  his 
brother,  the  court  held  that  this  was  not  one  of  the  terms  which 
need  appear  in  the  writing;  and  further,  that  parol  proof  that 
under  the  contract  certain  candlesticks  were  to  be  made  with  a 

(k)  [See  Jenness  v.  Mount  Hope  Iron  (N.  J.),  344;  Knox  r.  King,  36  Ala.  367 ; 

Co.  53  Maine,  20;  Salmoii  Falls  Mannf.  Ridgwaj  v.  Ingram,  50  Ind.  145,   148; 

Co.  V.  Goddard,  14  How.  (U.  S.)  446  ;  Peirce  v.  Corf,  L.  B.  9  Q.  B.  210.    In 

ODonneU  v,  Leeman,  43  Maine,  158  ;  Bidgway  v,  Wharton,  6  H.  L.  Cas.  238, 

Dana  v.  Hancock,  30  Tt.  616.]  "  instractions  *'  were  referred  to,  and  it 

(0  Bojdell  V,  Dmmmond,  11  East,  142;  was  held  that  it  might  he  shown  hy  parol 

Fitzmanrice  v.  Bay  ley,  9  H.  L.  Cas.  78 ;  evidence  that  instructions  had  heen  given 

Holmes  v.  Mitchell,  7  C.B.  N.  S.  361,  and  in  writing,  and  that  there  had  been  no 

28  L.  J.  C.  P.  201 ;  Harrow  v.  Groves,  15  other  instructions  than  the  written  docn- 

C.  B.  667;  24  L.  J.  C.  P.  53.     [See  1  ment,  which  was  produced.    Lord  Cran- 

Sngden  V.  &  P.  (8th  Am.  ed.)  140,  note  worth  said :  '*  The  anthqrities  lead  to  this 

(d).]  conclusion,  that  if  there  is  an  agreement 

(in)  Hinde  v.  Wliitehouse,  7  East,  558;  to  do  something  not  expressed  on  the  face 

Kenworthy  v.  Schofield,  2  B.  &  C.  945  ;  of  the  agreement  signed,  that  something 

[Freeport  v.  Bartol,  3  Greenl.  340 ;  Mor-  which  is  to  be  done  being  included  in  some 

ton  V.  Dean,  13  Met.  385 ;   Lcmed  v.  other  writing,  parol  evidence  may  be  ad- 

Wannemacher,  9  Allen,  417 ;  Smith  v.  mitted  to  .show  what  that  writing  is,  so 

Arnold,  5  Mason,  416 ;  O'Donnell  v.  Lee-  that  the  two  taken  together  may  constitute 

man,  43  Maine,  158 ;  Fowler  v.  Kendican,  a  binding  agreement  within  the  statute  of 

52  m.  405 ;  Kurtz  v.  Cummings,  24  Penn.  frauds."    6  H.  L.  Cas.  257 ;  Baumann  v, 

St.  25 ;  Adams  v.  McMillan,  7  Porter,  73 ;  James,  L.  B.  Ch.  Ap.  508  was  similar. 

Moale  V.  Buchanan,  11    Gill  &  J.  314  I  See  Jackson  v.  Oglander,  2  H.  &  M.  465  ; 

Price  V.  Griffith,  1  De  G.,  M.  &  G.  80 ;  T^e  v.  Mahony,  9    Iowa,    344 ;    Idc  v. 

Peek  V.  North  Staffordshire  Bail  way  Co.  Stanton,  15  Vt.  685;  Rhoades  v,  Castner, 

10  H.L.  Cas.  473, 568;  Williams  V.Bacon,  12  Allen,  130;  Spear  r.  Hart,  3  Bob. 

2  Gray,  391 ;  Johnson  v.  Back,  6  Yroom  420.] 
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gallery  to  receive  a  shade,  did  not  affect  the  sufficiency  of  the  writ- 
ing which  described  them  as  "  candlesticks  complete."  (n) 

§  213.  Although  parol  evidence  is  not  admissible  to  supply  omifi- 
Ad  •  bi  ^^^^^  ^^  introduce  terms,  or  to  contradict,  alter,  or  vary 
to  identify  a  written  instrument,  it  is  admissible  for  the  purpose  of 
ject-mat-  identifying  the  subject-matter  to  which  the  writing  re- 
**'*  fers.  (o)     Thus,  where  the  written  letter  contained  an 

agreement  to  purchase  "your  wool,"  parol  evidence  was  ad- 
mitted to  apply  the  letter,  and  to  show  what  was  meant  by  "  your 
Also  to  wool."  (p)  Parol  evidence  is  also  admitted  to  show  the 
ation  of "'  situation  of  the  parties  at  the  time  the  writing  vnis  made, 
parUes.        ^nd  the  circumstances ;  (y)  to  explain  the  language,  as 

(n)  Sari  v,  Bonrdaion,  26  L.  J.  C.  9.  Joj,  19  N.  H.  544.  "Terms  cash,**  upon 
78 ;  1  C.  B.  N.  S.  188.  [See  Coddiogton  a  bill  of  parcels.  George  v.  Joy,  aupno. 
V.  Goddard,  16  Gray,  436.]  "Their  freight/'  in  a  contract  to  trans- 
Co)  Bateman  v.  Phillips,  15  East,  472 ;  porL  Noyes  v,  Canfield,  27  Yt.  29.  The 
Shortrede  v.  Cheek,  1  Ad.  &  £.  57  ;  '*  12^ "  in  a  memorandam  "  bought  150 
Mamford  v.  Gething,  7  C.  B.  N.  S.  305,  tons  of  madder,  12^,  6  ms."  Dana  v. 
and  29  L.  J.  C.  P.  105;  [Wells  J.  in  Fielder,  2  Keman,  40.  "Cash,"  in  a 
Stoops  V.  Smith,  100  Mass.  63,  66,  and  contract,  to  mean  a  credit  of  a  few  dayft, 
cases  cited ;  Colt  J.  in  Sweet  v.  Shumway,  by  custom.  Steward  t;.  Scudder,  4  Zabr. 
102  Mass.  367,  368;  Miller  v.  Stevens,  100  (N.  J.)  96.  Bnt  see  Foley  v.  Mason,  6 
Mass.  518,  522.  Such  evidence  must  be  Md.  37.  "  Horn  chains,"  Sweet  v.  Sham- 
confined  to  the  question  of  identity  in  kind,  way,  102  Mass.  365.  In  an  action  on  a 
and  must  not  be  extended  to  comparisons  written  contract  for  the  delivery  of  a 
in  degree  or  quality.  It  is  admissible  only  cargo  of  coal,  "  water  nine  and  one  half 
when  the  writing  does  not  distinctly  define  feet,"  parol  evidence  is  competent  to  show 
the  article  to  be  delivered,  so  as  to  enable  what  number  of  tons  of  coal  nsaally  oon- 
its  identity  to  be  seen  upon  the  face  of  the  stituted  the  cargo  of  a  vessel  drawing  that 
transaction.  Wells  J.  in  Pike  v.  Fay,  101  depth  of  water.  Rhoades  v.  Castner,  12 
Mass.  134,  137.  Where  an  action  was  Allen,  130.  If  goods  are  sold  with  ."aU 
brought  for  breach  of  a  written  agreement  faults,"  parol  evidence  is  admissible  to 
to  receive  "  white  willow  cuttings,"  and  show  that  these  words  have  a  well  estab- 
pay  for  them,  parol  evidence  was  held  lished  meaning  in  the  trade  in  such  goods, 
admissible  to  show  that  the  sale  was  by  and  what  that  meaning  is.  Whitney  v. 
sample,  and  that  the  cuttings  tendered  did  Boardman,  118  Mass.  242,  247.  Devens 
not  correspond  with  the  sample,  and  were  J.  said  in  this  case,  "  It  is  not  necessary 
not  identical  in  kind  with  those  described  that  terms  should  be  technical,  scientific, 
by  the  vendor,  and  which  he  undertook  to  or  ambiguous  in  themselves,  in  order  to 
deliver.  Pike  v.  Fay,  101  Mass.  134.  See  entitle  a  party  to  show  by  parol  evidence 
Hart  v.  Hammett,  18  Vt.  127;  Gray  v.  the  meaning  attached  to  them  by  the  par- 
Harper,  1  Story,  574;  Hill  r.  Re  wee,  11  ties  to  the  contract.  Whitmarsh  v.  Con- 
Met  268;  Miller  v.  Stevens,  100  Mass.  way  Ins.  Ca  16  Gray,  359."] 
518,  522,  and  cases.  Parol  evidence  has  (p)  Macdonald  v.  Longbottom,  28  L.  J. 
been  admitted  to  explain  or  show  the  Q.  B.  293 ;  S.  C.  on  appeal,  1  £.  &  £. 
meaning  of  the  following  terms  and  977,  and  29  L.  J.  Q.  B.  256. 
phrases  employed  in  written  contracts :  {q)  Per  Tindal  C.  J.  in  Sweet  v.  Lee,  3 
"Consigned  6  ms."  at  the  bottom  of  a  M.&G.466;  [Wells  J.  in  Stoops  r.  Smith, 
bill  of  parcels  of  goods  sold.    George  v.  100  Mass.  63,  66,  and  cases.] 
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for  instance,  to  show  that  the    bought  and   sold  note  have  the 
same  meaning  among  merchants,  though  the  language  seems  to 
yary ;  (r)  and  to  show  the  date  when  the  bargain  was  Also  the 
made.  («)      Parol  evidence  was  likewise  admitted  to  ^ords  w^* 
show  that  a  sale  of  "  fourteen  pockets  of  Kent  hops,  at  J^^^^® 
100«.,  meant  100s.  per  cwt.,  according  to  the  usage  of  usages. 
the  hop  trade,  (f)     Also,  to  show  a  mistake  in  drawing  up  the 
bought  and  sold   notes    (whereby   certain  goods  were 
omitted),  in  an  action  of  trover  by  the  vendors  against  take  in 
the  purchaser  for  the  goods  so  omitted  after  they  had  gl^^s^l 
been  paid  for,  and  taken  into  possession  by  the  pur-  ^i^^^ot*"^ 
chaser,  (u) 

§  214.  Parol  evidence  is  also  admissible  to  show  that  a  written 
document,  purporting  to  be  an  agreement,  and  signed  ^j^  ^^ 
by  the  parties,  was  executed,  not  with  the  intention  of  ^^^.T  ^^** 
making^  a  present  contract,  but  like  an  escrow,  or  writ-  was  only  to 

take  effect 

ing  to  take  effect  only  on  condition  of  the  happening  of  a  condition- 
future  event ;  (x)  or  was  even  to  be  modified  upon  some  *  ^* 
future  contingency,  (y)     Parol  evidence  is  also  admissible  to  ex- 
plain a  latent  ambiguity  in  a  contract  of  sale,  as  where  To  explain 
a  bargain  was  made  for  the  sale  of  cotton,  "  to  arrive  ex  biguity. 
Peerless  from  Bombay,"  parol  evidence  was  held  admissible  to 
show  that  there  were  two  ships  Peerless  from  Bombay,  and  that 
the  ship  Peerless  intended  by  the  vendor  vras  a  different  ship 
Peerless  from  that  intended  by  the  buyer,  so  as  to  establish  a  mis- 
take defeating  the  contract  for  want  of  a  consensus  ad  idem,  (z) 
§  215.  The  admissibility  of  parol  evidence  of  particular  coon- 
mercial  usages  to  engraft  terms  into  the  bargain,  or  even  ^^  ^ 
to  introduce  conditions  apparently  at  variance  with  the  ticuUr 

■■•■*"  "^ ,  ,  ,  commer^ 

implication  resulting  from  the  written  stipulations  (as  cUi  usages. 
vras  done  in  Field  v.  Lelean,  Ca)  where  evidence  was  ad-  Field  r. 

,    .  Lelean. 

mitted  of  a  usage  in  the  sale  of  mining  shares,  not  to 

(r)  Bold  v.  Bayner/  1   M.  &  W.  342;  (u)  Steele  v.  Haddock,  10  Ex.  643;  24 

and  per   Erie   C.  J.  in    Sierewright  v.  L.  J.  Ex.  78. 

Archibald,  17  Q.  B.  124;  20  L.  J.  Q.  B.  (x)  Pym  v.  Campbell,  6  E.  &  B.  370 ; 

529.  25  L.  J.  Q.  B.  277  ;  Famess  r.  Meek,  27 

{$)  Edmunds  v.  Downs,  2  C.  &  M.  459  ;  L.  J.  Ex.  34. 

Hartley  v.  Wharton,  11  Ad.  &  £.  934;  (y)  Rogers  v.  Hadlej,  2  H.  &  C.  227; 

Lobb  V.  Stanley,  5  Q.  B.  574.  32  L.  J.  Ex.  241. 

(0   Spicer  V.  Cooper,  1    Q.  B.  424 ;  (z)  Raffles  v.  Wichelhaus,  2  H.  &  C. 

[Nelson  J.  in  Salmon  Ealls  Mannf.  Co.  v.  906 ;  33  L.  J.  Ex.  160. 

Goddard,  14  How.  (U.  S.)  455.]  (a)  6  H.  &  N.  617  ;  30  L.  J.  Ex.  168. 
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make  delivery  before  payment,  although  the  written  terms  were 

for  a  price  payable  infuturo^^  is  too  large  a  branch  of  the  subject 
to  be  here  treated  in  detail,  and  the  reader  must  be  referred  to 
the  decisions  which  are  collected  and  classed  in  the  notes  to  Wig- 
glesworth  v,  Dallison,  in  the  first  volume  of  Smith's  Leading 
Cases,  (i) 

(h)  Vol.  i.  p.  546  ei  teq, ;  [Salmon  Falls  stipulation  or  obligation  different  from,  or 
Manuf.  Co.  t;.  Goddard,  14  How.  (U.  S.)  inconsistent  with,  the  rule  of  the  common 
446,  454 ;  Boardman  v.  Spooner,  13  Allen,  law  on  the  same  snbject"    Dickinson  v, 
353, 359, 360 ;  Morse  V.  Brackett,  98  Mass.  Gay,  7  Allen,  29;  Dodd  v.  Farlow,   11 
209;   Clark  v.  Baker,  11   Met.  186.    In  Allen,  426;    Boardman   r.  Spooner,   13 
Haskins  v.  Warren,  115  Mass.  535,  Wells  Allen,  353 ;  Beed  v,  Richardson,  98  Mass. 
J.  said ;  "  Usage  is  a  matter  of  fact,  not  of  216 ;  Odiome  v.  New  England  Ins.  Co.  101 
opinion.    Usage  of  trade  is  a  course  of  Masa.  551 ;   Snelling  v.  Hall,  107  Mass. 
dealing ;  a  mode  of  conducting  transac-  134 ;   Carkin  v.  Savoiy,  14  Graj,  528. 
tions  of  a  particular  kind.    It  is  proved  "  The  understanding  of  a  community,  or 
bj  witnesses  testifying  of  its  existence  and  of  a  class,  as  to  a  legal  effect  or  an  im- 
uniformity  from  their  knowledge  obtained  plication  of  law,  is  not  a  valid  usage;  and 
by  observation  of  what  is  practised  by  evidence  to  prove  it  is  not  competent  to 
themselves   and   others  in  the   trade   to  determine   legal  rights  under  contracts, 
which  it  relates.    But  their  conclusions  So,  too,  the  intent  or  understanding  with 
and  inferences  as  to  its  effect,  either  upon  which  parties  enter  into  a  particular  oon- 
the  contract  or  the  legal  title  or  rights  of  tract,  or  ccmduct  in  its  execution,  is  not 
parties,  are  not  competent  to  show  the  properly  shown  by  evidence  of  the  intent  or 
character  or  force  of  the  usage.    Neither  understanding  with  which  others  perform 
is  it  competent  for  them  to  testify  what  is  like  transactions,  although  the  evidence  is 
the  understanding  of  others  in  regard  to  sufficiently  comprehensive  to  establish  a 
its  effect.    The  effect  is  to  be  determined  custom  or  usage,  if  its  nature  would  admit 
by  the  court,  or  by  the  jury  under  its  direc-  of  it."    Wells  J.  in  Haskins  v.  Warren, 
tion.    Like  other  facts  and  circumstances  115  Mass.  586.    And  in  this  case  it  was 
attending  a  transaction,  usage  serves  to  aid  decided  that,  if  goods  sold  are  deliTered 
in  interpreting  and  applying  the  words  and  to  the  purchaser,  and  there  is  evidence  that 
acts  or  conduct  of  parties  in  their  dealings  the  delivery  was  for  the  purpose  of  exam- 
with  each  other,  when  the  words  and  acts  ination  or  other  special  and  limited  par- 
themselves  are  equivocal  or  not  explicit  pose,  and  not  for  the  purpose  of  giving 
and  decisive.    Their  dealings  are  supposed  absolute  possession  to  the  purchaser,  evi- 
to  be  conducted  with  reference  to,  or  at  dence  is  admissible  that  it  was  in  the  usual 
least. in  accordance  with,  the  usage,  and  it  course  of  dealing  to  give  opportunity  for 
may  therefore  be  resorted  to  for  aid  in  examination  in  that  mode.    But  if  goods 
supplying  the  unexpressed  terms  of  their  sold  are  delivered  for  the  purpose  of  corn- 
agreements,  on  the  ground  of  presumed  pleting  the  sale,  evidence  of  a  usage  that 
intention  and  mutual  understanding ;  in  the  sale  is  not  completed  is  inadmissible, 
this  way  it  may  modify  the  application  of  So  a  usage  that  no  title  passes  upon  an 
general  rules  of  law.    But  it  cannot  be  ordinary  sale  and  delivery,  without  actual 
allowed  to  control  the  express  intention  payment  of  the  consideration  within  a  cer- 
1:                                 of  the  parties  to  an  agreement ;  nor  the  tain  number  of  days,  is  unreasonable  and 
1l                                interpretation  and  effect  which  result  from  invalid.    Evidence  of  usage  is  inadmissible 

an  established  rule  of  law  applicable  to  it;  to  contradict  the  terms  of  an  express  oou- 

nor  to  engraft  on  a  contract  of  sale  a  tract    Brown  v,  Foster,  118  Mass.  136.] 
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§  216.  After  a  contract  has  been  proven  by  the  production  of  a 
written  note  or  memorandum   sufficient  to  satisfy  the  Parol  evi- 
statute,  the  question  often  arises  as  to  the  admissibility  subMq^en^ 
of  parol  proof  of  a  subsequent  agi'eement  to  change  or  f^J^ter^or 
annul  it.     At  common  law  it  is  competent  to  the  parties  *nnui  the 
at  any  time  after  an  agreement  (not  under  se^l)  has  note. 
been  reduced  to  writing  and  signed,  to  make  a  fresh  parol  agree- 
ment, either  to  waive  the  written  bargain  altogether,  to  dissolve 
and  annul  it,  or  to  subtract  from,  vary,  or  qualify  its  terms,  and 
thus  to  make  a  new  contract,  to  be  proven  partly  by  the  written 
agreement,  and  partly  by  the  subsequent  verbal  terms  engrafted 
upon  what  is  left  of  the  written  agreement,  (c)     But  this  princi- 
ple of  the  common  law  is  not  applicable  to  a  contract  for  the  sale  of 
goods  under  the  statute  of  frauds.     No  verbal  agreement  to  aban- 
don it  in  part,  or  to  add  to,  or  omit,  or  modify  any  of  its  terms,  is 
admissible.  ((2)    Thus  parol  evidence  is  not  admissible  to  change 


(c)  Per  Denman  C.  J.  in  Goss  v.  Lord 
Nugent,  5  B.  &  Ad.  65 ;  [Clifford  J.  in 
Swain  v.  Seamens,  9  Wallace,  254,  271 ; 
Miles  V.  Boberts,  34  N.  H.  245 ;  Richard- 
Bon  V.  Cooper,  26  Maine,  450,  452 ;  Cum- 
mings  V.  Putnam,  19  N.  H.  569 ;  Goodrich 
r.  Longley,  4  Gray,  383;  Richardson  v. 
Hooper,  13  Pick.  446;  Mnnroe  v.  Perkins, 
9  Pick.  298 ;  Franklin  v.  Long,  7  Gill  & 
J.  407 ;  Coates  v.  Sangston,  5  Md.  121 ; 
Cnmmings  v.  Arnold,  3  Met.  489 ;  Vicarj 
V.  Moore,  2  Watts,  456,  457 ;  Heatherly  v. 
Record,  12  Texas,  49  ;  McGrann  v.  New 
Lebanon  R.  R.  Co.  29  Penn.  St  82  ; 
Hajnes  v.  Fuller,  40  Maine,  162;  1  Sng- 
den  y.  &  P.  (8th  Am.  ed.)  158,  and  note 
(«),  and  cases  cited ;  Allen  o.  Sowerby,  87 
Md.411.] 

{d)  [In  Tyers  v.  Rosedale  &  Ferryhill 
Iron  Co.  L.  R.  8  Ex.  315,  Kelly  C.  B. 
said :  "  It  is  now  established  that  a  new 
Terbal  contract  cannot  be  substituted  for 
the  original  contract,  where  by  the  statute 
of  frauds  such  original  contract  must  be 
in  writing."  In  Plevins  v.  Downing,  1  C. 
P.  Div.  220,  225,  Brett  J.  said:  "Where 
the  Tendor,  being  ready  to  deliver  within 
the  agreed  time,  is  shown  to  hare  withheld 
bis  offer  to  deliver  till  after  the  agreed  time 
in  consequence  of  a  request  to  him  to  do 


so  made  by  the  vendee  before  the  expira- 
tion of  the  agreed  time,  and  where  after 
the  expiration  of  the  agreed  time,  and 
within  a  reasonable  time,  the  vendor  pro- 
poses to  deliver  and  the  vendee  refuses  to 
accept,  the  vendor  can  recover  damages. 
He  can  properly  aver  and  prove  that  he 
was  ready  and  willing  to  deliver  according 
to  the  terms  of  the  original  contract.  He 
shows  that  he  was  so,  but  that  he  did  not 
offer  to  deliver  within  the  agreed  time  be- 
cause he  was  within  such  time  requested 
by  the  vendee  not  to  do  so.  In  such  case 
it  is  said  that  the  original  contract  is  un- 
altered, and  that  the  arrangement  has  ref- 
erence only  to  the  mode  of  performing  it. 
But,  if  the  alteration  of  the  period  of  deliv- 
ery were  made  at  the  request  of  the  vendor, 
though  such  request  were  made  during  the 
agreed  period  for  delivery,  so  that  the  ven- 
dor would  be  obliged,  if  he  sued  for  a  non- 
acceptance  of  an  offer  to  deliver  after  the 
agreed  period,  to  rely  upon  the  assent  of 
the  vendee  to  his  request,  he  could  not 
aver  and  prove  that  he  was  ready  and  will- 
ing to  deliver  according  to  the  terms  of  the 
original  contract.  The  statement  shows 
that  be  was  not.  He  would  be  driven  to 
rely  on  the  assent  of  the  vendee  to  a  sub- 
stituted time  of  delivery,  that  is  to  say. 
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the  place  of  delivery  fixed  in  the  writing,  (e)  nor  the  time  for  the 
delivery  ;  (/)  nor  to  prove  a  partial  waiver  of  a  promise  to  fur- 
nish a  good  title ;  (^)  nor  a  modification  of  a  stipulation  for  a 
valuation  ;  (A)  nor  a  change  in  any  of  the  terms ;  for  the  courts 
can  draw  no  distinctions  between  stipulations  that  are  material 
and  those  that  are  not.  (i) 

§  217.  But  where  there  was  an  executory  contract  for  the  build- 
Aiteradons  ing  of  a  landaulct  described  in  the  agreement,  parol  evi- 
dence was  admitted  of  alterations  and  additions  ordered 
by  the  purchaser  from  time  to  time,  Gaselee  J.  say- 
ing that  "  otherwise  every  building  contract  would  be 
avoided  by  every  addition.  (A)  In  Brady  v.  Oastler  (Z) 
the  action  was  for  damages  for  breach  of  contract  in  not 
deUvering  certain  goods  within  the  time  fixed  by  a  written  con- 
tract, and  the  plaintiff  offered  parol  evidence  to  prove,  as  an  ele- 
ment of  consideration  for  the  jury  in  estimating  damages,  that 
the  price  fixed  in  the  contract  was  above  the  market  price,  and 
that  he  had  assented  to  pay  this  extra  price  because  of  the  short 


ordered  by 
buyer  in 
chattel 
maDufact- 
iired  for 
him. 

Brady  V. 
Oastler. 


to  an  altered  contract  or  a  new  contract. 
This  be  cannot  do,  so  as  to  enforce  his 
claim.  This  seems  to  be  the  result  of 
the  cases  as  summed  up  in  Hickman  v. 
Haynes,"  L.  R.  10  C.  P.  598.  In  Swain  ». 
Seamens,  9  Wallace,  254,  272,  it  was  said 
by  Clifford  J.  to  be  "  the  better  opinion, 
that  a  written  contract,  falling  within  the 
statute  of  frauds,  cannot  be  varied  by  any 
subsequent  agreement  of  the  parties,  un- 
less such  new  agreement  is  also  in  writ- 
ing." See,  also,  Ladd  v.  King,  1  B.  I. 
224  ;  Espy  v.  Harrison,  14  Penn.  St.  SOS; 
Dana  v.  Hancock,  SO  Vt.  116;  Emmet  v. 
Dewhurst,  3  Mac  &  G.  587;  Gault  v. 
Brown,  48  N.  H.  183,  186.  But  the  law  is 
settled  otherwise  in  Massachusetts,  where 
it  is  held  that  parol  evidence  may  be  ad- 
mitted to  prove  a  subsequent  oral  agree- 
ment enlarging  the  time  of  performance 
of  a  simple  contract,  or  varying  its  terms, 
or  to  show  a  waiver  or  discharge,  although 
the  original  contract  was  required  by  the 
statute  of  frauds  to  be,  and  was,  in  writing. 
Steams  v.  Hall,  9  Gush.  31 ;  Cummings  v. 
Arnold,  3  Met.  486.  The  decisions  in  New 
Hampshire,  Maine,  and  Maryland  bear  in 


the  same  direction.  Richardson  v.  Cooper, 
25  Maine,  450 ;  Blood  v.  Hardy,  15  Maine, 
61 ;  Franklin  t;.  Long,  7  Gill  &  J.  407 ; 
Watkins  v,  Hodges,  6  Harr.  &  J.  38; 
Gault  V.  Brown,  48  N.  H.  183,  186;  Bud 
i;.  Miller,  4  N.  H.  196;  1  Sugden  V.  &  P. 
(8th  Am.  ed.)  165,  and  note  (m^).] 

(e)  Moore  r.  Campbell,  10  Ex.  323,  and 
23  L.  J.  Ex.  310 ;  Stowell  v.  Robinson,  3 
Bing.  N.  C.  928 ;  Marshall  v.  Lynn,  6  M. 
&  W.  109 ;  Stead  v.  Dawber,  10  Ad.  &  K 
57. 

{/)  Noble  V,  Ward,  L.  R.  1  Ex.  117; 
35  L.  J.  Ex.  81. 

(g)  Goss  V.  Lord  Nugent,  5  B.  &  Ad. 
65. 

(h)  Harvey  o.  Grabham,  5  Ad.  &  £.  61. 

(t)  Per  Parke  B.  in  Marshall  r.  Lynn, 
6  M.  &  W.  116.  See,  also,  Emmett  v. 
Dewhirst,  21  L.  J.  Ch.  497.  The  cases 
in  the  notes  to  this  paragraph  overrule 
Cuff  v.  Penn,  1  M.  &  S.  21 ;  Warren  v. 
Stagg,  cited  in  Littler  v,  Holland,  3  T.  R. 
691,  and  Thresh  v.  Rake,  1  Esp.  53. 

(k)  Hoadly  v.  McLain,  10  Bing.  489. 

(/)  3  H.  &  C.  112;  33  L.  J.  Ex.  300. 


-^r^^^vm 
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term  allowed  for  delivery;  but  the  evidence  was  rejected  by 
Bramwell  B.  at  nisi  prius,  and  his  ruling  was  approved  by  Pol- 
lock C.  B.  and  Channell  B. ;  a  strong  dissenting  opinion,  however, 
was  delivered  by  Martin  B. 

§  218.  Whether  or  not  parol  evidence  is  admissible  to  show  a 
subsequent  agreement  for  a  waiver  and  abandonment  of  p^^j  ^^^ 
the  whole  contract,  proven  by  a  written  note  or  memo-  dence  to 
randum  under  the  statute,  has  not  been  decided,  and  donmentof 
the  dicta  on  the  subject  are  uncertain  and  contradic- 
tory, (w)     Where,  however,  the  agreement  to  rescind  the  first 
contract  forms  part  of  or  results  from  a  new  parol  agreement 
which  itself  is  invalid,  and  cannot  be  enforced  under  the  statute, 
it  is  held  that  the  new  parol  agreement  cannot  have  the  effect  of 
rescinding  the  first  bargain,  (w) 

§  219.  Parol  evidence  may  be  offered  to  show  that  a  signature 
to  a  note  or  memorandum,  though  made  by  A.,  in  his  ^i^hera 
own  name,  was  really  made  in  behalf  of  B.,  his  prin-  "j^^^jf^j 
cipal,  when  the   action   is   brought  for  the  purpose  of  agent  in  his 
chaining  B. ;  (o)  but  it  is  not  admissible  in  behalf  of  A. 
in  such  a  contract,  for  the  purpose  of  showing  that  he  is  not  per- 
sonally bound,  and  had  acted  only  as  agent  of  B.  (jo)     Where 
the  paper  was  signed  by  "  D.  M.  &  Co.,  Brokers,"  and  purported 
to  be  a  purchase  by  them  for  "  our  principals,"  not  naming  the 
principals,  parol  evidence  was  held  admissible,  of  a  usage  in  such 
cases,  that  the  brokers  became  personally  liable,  (j)      And  in 


(m)  Dicta  of  Lord  Denman  in  Gou  r. 
Lord  Nugent,  5  B.  &  Ad.  65,  and  in  Har- 
vey p.  Grabham,  5  Ad.  &  £.  61 ;  of  Sir 
"Wm.  Grant  in  Price  v.  Dyer,  17  Veg.  336 ; 
and  of  Lord  Hardwicke  in  Bell  v,  How- 
ard, 9  Mod.  305;  [arUe,  §  216,  note  (d).] 

(n)  Moore  v.  Campbell,  10  £x.  323,  and 
23  L.  J.  Ex.  310;  Noble  v.  Ward,  L.  R. 

1  £z.  117;  L.  K.  2  Ex.  135 ;  in  error,  35 
L.  J.  Ex.  81. 

(o)  Tmeman  v.  Loder,  1 1  Ad.  &  E.  589 ; 
[Sanborn  v.  Flagler,  9  Allen,  477 ;  Salmon 
Falls  Manuf.  Co.  v.  Stoddard,  14  How. 
(U.  S.)  446,  454,  455;  WilliamB  t;.  Bacon, 

2  Gray,  387,  393;  Dykers  r.  Townsend, 
^  ^.  T.  57;  Eastern  Railroad  Co.  v, 
Benedict,  5  Gray,  561;  Hunter  v,  Gid- 
dings,  97  Mass.  41 ;  Winchester  v,  Howard, 


97  Mass.  803,  305;  Lemed  v.  Johns,  9 
Allen,  419 ;  Hubbard  v.  Borden,  6  Whart. 
79;  I  Chitty  Contr.  (11th  Am.  ed.)  149, 
308,  note  (o) ;  Huntington  v.  Knox,  7 
Cush.  371,  374 ;  Fuller  v.  Hooper,  3  Gray, 
341;  Baldwin  v.  Bank  of  Newbury,  1 
Wallace,  234.] 

(p)  Higgins  V.  Senior,  8  M.  &  W.  834; 
Cropper  ».  Cook,  L.  R.  3  C.  P.  194; 
Fawkes  v.  Lamb,  31  L.  J.  Q.  B.  98; 
Calder  v.  Dobell.  L.  R.  6  C.  P.  486; 
[Huntington  v.  Knox,  7  Cush.  371,  374; 
Hancock  v.  Fairfield,  3  Maine,  299 ;  Chap- 
pell  V,  Dunn,  21  Barb.  17;  Williams  v. 
Christie,  4  Duer,  29.] 

(q)  Humfrey  v.  Dale,  7  E.  &  B.  266,  and 
26  L.  J.  Q.  B.  137 ;  E.,  B.  &  E.  1004;  27 
L.  J.  Q.  B.  390 ;  Mollett  v.  Robinson,  L. 
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Wake  V.  Harrop  (r)  (not  under  statute  of  frauds)  it  waa  held 
Wakev.  that  parol  evidence  was  admissible  to  show  that  by  mtV 
Harrop.  ^^j^  ^j^^  written  contract  described  the  agent  as  prin- 
cipal, contrary  to  express  agreement  between  the  parties. 

§  220.  We  may  now  proceed  to  the  examination  of.  this  daase 
of  the  statute,  dividing  the  inquiry  into  two  sections : 

1.  What  is  a  note  or  memorandum  in  writing? 

2.  When  is  it  a  sufficient  note  of  the  bargain  made  ? 

SECTION  I.  —  WHAT  IS  A  NOTE  OE  MEMOEANDUM  IN  WEmNG  ? 

§  221.  It  may  be  premised  that  the  note  or  memorandum  must 
Must  be  be  one  made  and  signed  before  the  action  brought.  To 
Sre  action  Satisfy  the  statute,  there  must  be  a  good  contract  in  ex- 
brought,      istence  at  the  time  of  action  brought.  («) 

§  222.  But  the  statute  does  not  require  that  the  whole  of  the 
Need  not  terms  of  the  contract  should  be  agreed  to  at  one  time, 
at  one  °  i^or  that  they  should  be  written  down  at  one  time,  nor 
one^Tece^"^  on  one  piece  of  paper;  and  accordingly  it  is  settled, 
of  paper,  that  where  the  memorandum  of  the  bargain  between 
the  parties  is  contained  in  separate  pieces  of  paper,  and  where 
these  papers  contain  the  whole  bargain,  they  form  together  such 
a  memorandum  as  will  satisfy  the  statute,  provided  the  contents  of 
the  signed  paper  make  such  reference  to  the  other  written  paper 
or  papers,  as  to  enable  the  court  to  construe  the  whole  of  them 
together  as  constituting  all  the  terms  of  the  bargain,  (f)  And 
the  same  result  will  follow  if  the  other  papers  were  attached  or 
Separate  fastened  to  the  signed  paper  (U  the  time  of  the  signature. 
papers  can-  gu^  if  j^  be  necessarv  to  adduce  parol  evidence,  in  order 

not  be  con-  ^  **  ,  * 

nected  by     to  couuect  a  signed  paper  with  others  unsigned,  by  rea- 
son of  the  absence  of  any  internal  evidence  in  the  con- 
tents of  the  signed  paper  to  show  a  reference  to,  or  connection 
with  the  unsigned  papers,  then  the  several  papers  taken  together 

R.  5  C.  P.  646 ;  Fleet  t;.  Mnrton,  L.  B.  7  remarks  of  Willes  J.  in  Gibson  v.  Holland, 

Q.  B.  126.    And  see  2  Smith's  L.  C.  6th  L.  B.  1  C.  P.  1 ;  85  L.  J.  C.  P.  5;  [ante, 

ed.  349,  for  the  authorities  on  this  sub-  §  91,  note  (/),  §  20S,]iote  (g);  Kent  J.  in 

.  ject  Horton  v.  McCartj,  53  Maine,  394.] 

(r)  6  H.  &  N.  768  ;  1  H.  &  C.  202 ;  SO  {t)  [See  Bhoades  v,  Castner,  12  Allen, 

L.  J.  Ex.  273 ;  31  L.  J.  Ex.  451.  130,  132  ;  Johnson  v.  Buck,  6  Vroom, 

(i)  Bill  V,  Bament,  9  M.  &  W.  36.    See  33S,  844,  345.] 
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do  not  constitute  a  memorandum  in  writing  of  the  bargain  so  as 
to  satisfy  the  statute,  (u^  ante^  §  211,  and  note  (m). 

§  223.  Further,  in  order  to  satisfy  the  statute,  when  the  memo- 
randum relied  on  consists  of  separate  papers,  which  it  is  separate 
attempted  to  connect  by  showing  from  their  contents  ^^g^be 
that  they  refer  to  the  same  agreement,  these  separate  conaistent. 
papers  must  be  consistent  and  not  contradictory  in  their  state- 
ment of  the  terms,  for  otherwise  it  would  be  impossible  to  deter- 
mine what  the  bargain  was,  without  the  introduction  of  parol  tes- 
timony to  show  which  of  the  papers  stated  it  correctly. 

§  224.  The  authorities  are  belieyed  to  be  quite  consistent  in 
maintaining  these  principles.  In  citing  them,  it  will  be  4th  and 
observed  that  some  of  the  cases  were  under  the  4th  sec-  J/ons^^. 
tion  of  the  statute,  the  language  of  which  is,  on  this  p"***' 
subject,  almost  identical  with  that  of  the  17th.  The  two  clauses 
are  here  placed  in  juxtaposition  for  comparison.  Fourth  section. 
**  Unless  the  agreement  on  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other  per- 
son thereunto  by  him  lawfully  authorized."  Seventeenth  section, 
^*  Except  that  some  note  or  memorandum  in  writing  of  the  said 
bargain  be  made,  and  signed  by  the  parties  to  be  charged  with 
such  contract,  or  their  agents  thereunto  lawfully  authorized." 
It  will  be  noticed  hereafter  that  the  question,  whether  there  is  any 
distinction  in  meaning  between  the  respective  words  quoted  in 
italics,  viz,  "  agreement,"  and  "  bargain,"  on  the  one  hand,  and 
"  party  "  and  "  parties,"  on  the  other  hand,  has  been  mooted  on 
several  occasions. 

§  225.  The  leading  case  in  which  it  was  held  that  the  intention 
of  the  signer  to  connect  two  written  papers,  not  physi-  q^^^  ^ 
cally  joined,  and  not  containing  internal  evidence  of  his  viewed. 
purpose  to  connect  them,  could  not  be  proven  by  parol,  occurred 
early  in  the  present  century.    Hinde  v.  Whitehouse,  Qc)   Hinde  v. 
in  1806,  was  the  case  of  a  sale  by  auction.     The  auc-  house. 
tioneer,  who,  as  will  be  shown  hereafter  (^posty  ch.  viii.),  is  by  law 
an  agent  authorized  to  sign  for  both  parties,  had  a  catalogue, 
headed  ^^  To  be  sold  by  auction,  for  particulars  apply  to  Thomas 

(tt)  [Ridgwaj  V,  Ingram,  50  Ind.  145 ;    see  Baamann  v,  James,  L.  B.  3  Ch.  App. 
Feirce  v.  Corf,  L.  B.  9  C.  P.  210.]    But    508. 

(x)  7  East,  558. 
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Hinde,"  and  wrote  down  opposite  to  the  several  lots  on  the  cata- 
logue the  name  of  the  purchaser.  The  auctioneer  also  had  a  sepa- 
rate paper  containing  the  terms  and  conditions  of  the  sale,  which 
he  read,  and  placed  on  his  desk.  The  catalogue  contained  no  ref- 
erence to  the  conditions.  Held,  that  the  signature  to  the  catalc^e 
was  not  sufficient  to  satisfy  the  statute,  on  the  ground  that  it  did 
not  contain  the  terms  of  the  bargain,  nor  refer  to  the  other  writ- 
Kenworthj  ing  containing  those  terms,  (y)  Kenworthy  v.  Scho- 
fi'eid.  field,  (z)  in  the  king's  bench  in  1824,  was  decided  in 

the  same  way,  on  circumstances  precisely  the  same.  Lord  West- 
Peek  v.  bury  recently  stated  the  general  principle,  in  a  case 
gS^  st.«-  which  arose  under  a  similar  clause  in  the  railway  and 
Company,  canal  traffic  act,  in  these  words,  "  In  order  to  embody 
in  the  letter  any  other  document  or  memorandum,  or  instrument 
in  writing,  so  as  to  make  it  part  of  a  special  contract  contained  in 
that  letter,  the  letter  must  either  set  out  the  writing  referred  to, 
or  so  clearly  and  definitely  refer  to  the  writing,  that  by  force  of 
the  reference,  the  writing  itself  becomes  part  of  the  instrument  it 
refers  to."  (a)     [Which  refers  to  it  ?] 

§  226.  The  first  reported  case  decided  in  banc,  in  which  a  signed 
Saunder-  paper  referring  to  another  writing  was  deemed  sufficient 
son.  to  satisfy  the  statute,  was  that  of  Saunderson  t;.  Jack- 

son, (()  in  1800 ;  but  the  case  does  not  state  how  this  connection 
between  the  two  papers  was  made  apparent,  and  can,  therefore, 
give  little  aid  in  construing  the  clause  of  the  statute,  although  it 
has  been  constantly  quoted  as  authority  for  the  general  proposi- 
tion, that  the  memorandum  may  be  made  up  of  different  pieces  of 
Allan «.  paper.  In  Allen  v.  Bennett,  (<?)  decided  in  1810,  the 
Bennett  agent  of  the  defendant  sold  rice  to  the  plaintiff,  and  en- 
tered all  the  terms  of  the  bargain  on  the  plaintiff's  book,  but  did 
not  mention  the  plaintiff's  name.  Subsequently,  the  defendant 
wrote  to  his  agent,  mentioning  the  plaintiff's  name,  and  authoriz- 
ing his  agent  to  give  credit  according  to  the  memorandum  in  the 
plaintiff's  book,  saying,  also,  that  to  prevent  dispute  he  sent  a 
"  sample  of  the  rice."    Held,  that  the  letter  referred  to  the  mem- 


(y)  [Peirce  v.  Corf,  L.  R  9  Q.  B.  210.] 
(s)  2  B.  &  C.  945. 

(a)  Peek  v.  North  Staffordshire  Rail- 
way Company,  10  H.  L.  Cas.  472-569; 


[Johnson  v.  Buck,  6  Yroom,  338,  344» 
345.] 

(6)  2  B.  &  P.  238. 

(c)  3  Taont.  169 ;  [Xownsend  v,  Har- 
grares,  118  Man.  335, 336.] 
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orandum  of  the  bargain  sufficiently  to  render  the  two  together  a 
signed  note  of  the  bargain.   In  1812  Cooper  v.  Smith  (d)   q^^^^  „, 
was  distinguished  from  the  foregoing  case,  because  the   Smith, 
letter  offered  to  prove  the  contract,  as  entered  on  the  plaintiff's 
books,  falsified  instead  of  confirming  the  entry,  by  stating  that 
the  baigain  was  for  delivery  within  a  specified  time,  a  fact  denied 
by  the  plaintiff.     Le  Blanc  J.  tersely  said :  ^'  The  letter  of  the 
defendant  referred  to  a  different  contract  from  that  proved  on  the 
part  of  the  plaintiff,  which  puts  him  out  of  court,  instead  of  being 
a  recognition  of  the  same  contract,  as  in  a  former  case."   j^ckson  r. 
In  Jackson  v.  Lowe  &  Lynam,  (e)  the  common  pleas,  Lowe, 
in  1822,  held  it  perfectly  clear  that  a  contract  for  the  sale  of  flour 
was  fully  proven  within  the  statute  by  two  letters,  the  first  from 
the  plaintiff  to  the  defendants,  reciting  the  contract,  and  complain- 
ing of  the  defendant's  default  in  not  delivering  flour  of  proper 
quality,  and  the  second  from  the  defendants'  attorney  in  reply  to 
it,  saying  that  the  defendants  had  ^^  performed  their  contract  as 
far  as  it  has  gone,  and  are  ready  to  complete  the  remainder,"  and 
threatening  action   if   ^'  the  flour "  was   not  paid  for  within   a 
month. 

§  227.  Richards  v.  Porter  (/)  was  decided  in  the  king's  bench 
in  1827,  and  on  the  face  of  the  report  it  is  almost  im-  Richards  r. 
possible  to  reconcile  it  with  the  other  decisions  on  this  Porter, 
point.  The  facts  were,  that  the  plaintiff  sent  to  the  defendant,  by 
order  of  the  latter,  from  Worcester  to  Derby,  on  the  25th  Janu- 
ary, 1826,  five  pockets  of  hops,  which  were  delivered  to  the  car- 
riers on  that  day,  and  an  invoice  was  forwarded  containing  the 
names  of  the  plaintiff  as  buyer  and  of  the  defendant  as  seller. 
The  defendant  was  also  informed  that  the  hops  had  been  forwarded 
by  the  carriers.  A  month  later,  on  27th  February,  the  defendant 
wrote  to  the  plaintiff :  "  The  hops  (five  pockets)  which  I  bought 
of  Mr.  Richards  on  the  23d  of  last  month  are  not  yet  arrived,  nor 
have  I  ever  heard  of  them.  I  received  the  invoice.  The  last  was 
much  longer  than  they  ought  to  have  been  on  the  road.  However, 
if  they  do  not  arrive  in  a  few  days,  I  must  get  some  elsewhere,  and 
consequently  cannot  accept  them."  The  plaintiff  was  nonsuited, 
and  the  king's  bench  held  the  nonsuit  right,  Lord  Tenterden  say- 
ing :  ^^  I  think  this  letter  is  not  a  sufficient  note  or  memorandum 


{d)  15  East,  108. 
(«)  1  Bing.  9. 


(/)  6  B.  &  C.  437. 
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in  writing  of  the  contract  to  satisfy  the  statute  of  frauds.  Even 
connecting  it  with  the  invoice,  it  is  imperfect.  If  we  were  to  de- 
cide that  this  was  a  sufficient  note  in  writing,  we  should  in  effect 
hold  that  if  a  man  were  to  write  and  say,  *  I  have  received  your 
invoice,  but  I  insist  upon  it  the  hops  have  not  been  sent  in  time,' 
that  would  be  a  memorandum  in  writing  of  the  contract  sufficient 
to  satisfy  the  statute."  The  facts  as  reported  certainly  are  not 
the  same  as  those  used  in  illustration  by  Lord  Tenterden.  No 
doubt,  if  the  defendant  had  said,  '^  Our  bargain  was  that  you 
should  iend  the  hops  in  time,  and  you  delayed  beyond  the  time 
agreed  on,"  there  would  have  been  no  proof  of  the  contract  in 
writing  as  alleged  by  the  plaintiff.  But  the  report  shows  that  the 
goods  were  delivered  in  due  time  to  the  carrier,  which,  in  contem- 
plation of  law,  was  a  delivery  to  the  purchaser,  and  the  complaint 
was  not  that  the  goods  had  not  been  sent  in  time,  but  that  they 
did  not  arrive  in  time ;  that  a  previous  purchase  also  was  delayed 
^^  on  the  road."  The  dispute,  therefore,  does  not  seem  to  have 
turned  in  the  least  on  the  terms  of  the  bargain,  which  were  com- 
pletely proven  by  the  letter  and  invoice  together,  but  on  the  exe-- 
cation  of  it.  In  the  recent  case  of  Wilkinson  v.  Evans  (^)  the 
judgment  in  Richards  v.  Porter  is  said  to  be  reconcilable  with  the 
current  of  decisions  by  Erie  C.  J.  on  the  ground  ^^  that  the  letter 
stated  that  the  contract  contained  a  term,  not  stated  in  the  in- 
voice ;  that  the  term  was  th^pt  the  goods  should  be  delivered  within 
a  given  time."  It  is  difficult  to  find  in  the  letter,  as  quoted  in  the 
report,  the  statement  said  by  the  learned  chief  justice  to  be  con- 
tained in  it.  The  decision  in  Richards  v.  Porter  seems  to  be  rec- 
oncilable with  settled  principles  only  on  the  assumption  that  there 
was  some  proof  in  the  case  that  the  carrier  was  by  special  agree- 
ment the  agent  of  the  vendor,  not  of  the  vendee.  (A) 

§  228.  The  case  of  Smith  v.  Surman  (z)  followed  in  the  king's 
Smith «.  bench,  in  1829.  The  written  memoranduni  was  con- 
Sunnan.  tained  in  two  letters,  one  from  the  vendor's  attorney, 
who  wrote  to  ask  for  payment  "  for  the  ash  timber  which  you  pur- 
chased of  him.  ....  The  value,  at  la.  6(2.  per  foot,  amounts  to 
the  sum  of  VIL  8«.  6<2.    I  understand  your  objection  to  complete 

• 

(g)  L.  B.  1  C.  P.  407;  35  L.  J.  C  P.  as  expressed  bj  Earle  C.  J.  in  Bailej  v, 

224.  Sweeting,  infra,  §  252. 

(h)  Richards  v.  Porter  seems  also  irrec-  (t)  9  B.  &  C.  561.    See,  also,  Archer  p. 

oncilable  with  the  opinion  of  the  court  Baynes,  5  Ex.  625 ;  20  L.  J.  Ex.  54. 
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your  contract  is  on  the  ground  that  the  timber  is  faulty  and  un- 
sound, but  thiBre  is  sufficient  evidence  to  show  that  the  same  tim- 
ber is  very  kind  and  superior,  &c.  &c."  The  defendant  replied, 
^^  I  have  this  moment  received  a  letter  from  you  respecting  Mr. 
Smith's  timber,  which  I  bought  of  him  at  Is.  6d,  per  foot,  to  be 
S(mnd  and  goody  which  I  have  some  doubts  whether  it  is  or  not, 
but  he  promised  to  make  it  so,  and  now  denies  it."  Held,  that 
the  letters  were  not  consistent,  and  did  not  satisfy  the  statute* 
Bay  ley  J.  said :  ^^  What  th^real  terms  of  the  contract  were  is  left 
in  doubt,  and  must  be.  ascertained  by  verbal  testimony.  The  ob- 
ject of  the  statute  was  that  the  note  in  writing  should  exclude  all 
doubt  as  to  the  terms  of  the  contract,  and  that  object  is  not  satis- 
fied by  defendant's  letter."     The  other  judges  concurred.  (A:) 

§  229.  The  leading  case  under  the  fourth  section  of  the  statute 
of  frauds,  usually  cited  in  all  disputes  as  to  the  construction  of 
the  words  now  under  consideration,  is  Boydell  v.  Drum-  Boydeil  v, 
mond,  (Z)  decided  in  the  king's  bench   in  1809.     The  moDd.' 
defendant  was  sued  as  one  of  the  subscribers  for  the  celebrated 
Boydell  prints  of  scenes  in  Shakespeare's  plays,  and  the  terms  of 
the  subscription  were  set  out  in  a  prospectus.     The  proof  offered 
was  the  defendant's  signature  in  a  book  entitled  Shakespeare's 
Subscribers,  their  Signatures.    But  there  was  nothing  in  the  book 
referring  to  the  prospectus,  and  it  was  impossible  to  connect  the 
book  with  the  prospectus  showing  the  terms  of  the  bargain,  with- 
out parol  testimony.     Some  letters  of  the  defendant  were  also 
offered,  but  equally  void  of  reference  to  the  terms  of  the  bargain. 
The  plaintiff  was  nonsuited  at  nisi  prius,  and  the  nonsuit  was  con- 
firmed by  the  unanimous  opinion  of  the  judges.  Lord  Ellenborough 
C.  J.,  Grose,  Le  Blanc,  and  Bay  ley  J  J.     In  Dobell  v.   Dobeiiv. 
Hutchinson,  (w)  in  1886,  the  king's  bench  held,  under  ^T^^' 
the  4th  section  of  the  act,  that  in  a  sale  at  auction  where  the  let- 
ters of  the  defendants,  the  purchasers,  referred  distinctly  to  the 
conditions  of  sale  signed  by  the  plaintiff,  and  which  they  had  in 
their  hands,  the  clause  of  the  statute  was  completely  satisfied,  be- 
cause no  parol  evidence  of  any  kind  was  requisite  to  show  the  con- 
tract, except  proof  of  handwriting,  which  is  necessary  in  Lawthomp 
all  cases.    So  in  Laythoarp  v.  Bryant,  (w)  in  1836,  the  «'•  Bryant. 

{k)  See  Boxtoa  v.  Bast,  L.  B.  7  Ex.  v.  Baylej,  9  H.  L.  Caa.  78,  and  Crane  v. 

1,  279.  Powell,  L.  R.  4  C.  P.  123. 

(/)  11  East,  U2.   See,  also,  Fittmanrice  (m)  3  Ad.  &  E.  370. 

18  (n)  2  Biiig.  N.  C.  735. 
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exchequer  of  pleas  held  that  the  defendant,  who  had  signed  a  mem- 
orandum of  his  purchase  at  auction,  was  bound  by  it,  although  im- 
perfect in  itself,  because  it  referred  to  the  conditions  of  sale,  and 
those  conditions  were  on  the  same  paper,  the  agreement  haying 
been  written  on  the  back  of  a  paper  containing  the  terms  and  con- 
ditions. 

§  230.  It  was  held  in  a  recent  case  in  the  common  pleas  that  the 
Note  in  ^^^^  ^^  memorandum  required  by  the  statute  need  not 
^'*tf  be  addressed  to  or  pass  between  the  parties,  but  may  be 
addressed  addressed  to  a  third  person.  In  Gibson  v.  Holland,  (o) 
person.  decided  in  1865,  one  of  the  pieces  of  paper  relied  on  as 
Gibson  v.  constituting  the  written  note  of  the  bargain  was  a  letter 
HoUand.  "^mtten  by  the  defendant  to  his  own  agent.  Held  to  be 
sufficient  by  Erie  C.  J.  and  Willes  and  Keating  JJ.  This  case 
was  decided  principally  upon  the  authority  of  Sir  Edward  Sugden's 
Treatise  on  Vendors  and  Purchasers,  ( jp)  in  which  he  says :  '*  A 
note  or  letter  written  by  the  vendor  to  any  third  person,  containing 
directions  to  carry  the  agreement  into  execution,  will  (subject  to 
the  before  mentioned  rules)  be  a  sufficient  agreement  to  take  a 
case  out  of  the  statute,"  and  on  the  authorities  in  the  Chancery 
Reports  there  cited.  (;) 

§  231.  No  case 'has  arisen  under  the  statute  on  the  question 
Writing  in  whether  the  writing  is  required  to  be  in  ink,  but  there 
^^^^'  seems  no  reason  to  doubt  that  the  common  law  rule 
would  apply,  and  that  a  writing  in  pencil  would  be  held  sufficient 
to  satisfy  the  17th  section,  (r) 

(o)  L.  B.  1  C.  P.  1 ;  35  L.  J.  C.  P.  5.  own  books,  or  eren  if  it  contain  an  express 
(p)  At  p.  139,  par.  39,  in  14th  ed.  See,  repudiation  of  the  contract.  And  this  be- 
also,  1  Smith's  Leading  Cases,  284,  notes  cause  it  is  eridence  of,  bnt  does  not  go  to 
to  Birkmjrr  v,  Darnell.  make  the  contract.  Gibson  v.  HoQand, 
{q)  [See  Fugate  V.  Hanford,  3  Litt.  262 ;  L.  B.  1  C.  P.  1 ;  Buxton  v.  Bust,  L.  R 
Buck  V,  Pickwell,  27  Vt.  167;  Clark  v.  7  Ex.  1,  279;  Allen  v.  Bennet,  3  Taont 
Tucker,  2  Sandf.  157 ;  Einloch  v.  Savage,  169  ;  Tufts  v.  Plymouth  Gold  Mining  Co. 
1  Spears  Ch.  470 ;  Leroux  r.  Brown,  12  14  Allen,  407 ;  Argus  Co.  v.  Albany,  55 
C.  B.  801 ;  Goodwin  v.  Fielding,  4  De  G.,  N.  Y.  495."] 

M.  &  G.  90;  Bradford  v.  Roulston,  8  Ir.  (r)  See  Geary  v.  Physic,  5  B.  &  C  284 ; 

C.  L.  Bep.  473.    Colt  J.  in  Townsend  i^.  [Clason  v.  Bailey,  14  John.  484;  Merritt 

Hargraves,    118    Mass.   835,  336,  said:  v.  Clason,   12  John.   102;    McDowel  v. 

"  The  memorandum  is  sufficient  if  it  be  Chambers,  1  Strobh.  £q.  347  ;  Draper  v. 

only  a  letter  written  by  the  party  to  his  Pattani,  2  Spears,  292.] 
own  agent ;  or  an  entry  or  record  in  his 
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SEOXIOK  n.  —  WHAT  IS  A  SUFFICIENT  NOTE  OB  MEMOBANDUM 

OF  THE  BABGAIN  HADE. 

§  232.  After  the  production  and  proof  (by  the  party  seeking 
to  enforce  the  contract)  of  a  written  note  or  memorandam, 
whether  contained  in  one  or  seyeral  pieces  of  paper,  the  next 
inquiry  which  arises  is  whether  the  contents  of  the  writing  so 
proTen  form  a  sufficient  note  ^^  of  the  bargain  made."  4th  a«ction 
So  far  as  the  4th  section  of  the  statute  is  concerned,  a  ^^'^q|^ 
▼ery  rigorous  interpretation  was  placed  on  it  in  an  early  ^^j^  ^ 
case,  and  is  now  the  settled  rule.  In  Wain  v.  Warl-  Waritew 
ters,  (s)  which  was  the  case  of  a  promise  in  writing  to  pay  the 
debt  of  a  third  person,  but  where  the  consideration  for  the  promise 
was  not  stated  in  the  writing,  it  was  held  that  parol  proof  of  the 
consideration  was  inadmissible  under  the  statute,  and  the  promise 
was  therefore  held  void  as  nudum  pactum.  The  case  turned  on 
the  construction  of  the  word  "agreement,"  which  was  held  to 
include  all  the  stipulations  of  the  contract,  showing  what  both  par- 
ties had  to  do,  not  the  mere^^^  promise  "  of  what  the  party  to  be 
charged  undertook  to  do.  The  consideration  was  therefore  held 
to  be  a  part  of  the  "  agreement,"  and  as  the  statute  required  the 
whole  "  agreement,"  or  some  note  or  memorandum  of  it,  to  be  in 
writing,  the  court  inferred  that  a  memorandum  which  showed  no 
consideration  must  either  be  the  whole  agreement,  and  in  that 
case  void  as  nudum  pactum^  or  part  only  of  the  agreement,  and 
in  that  case  insufficient  to  satisfy  the  statute.  The  judges  were 
Lord  EUenborough  C.  J.  and  Grose,  Lawrence,  and  Le  Blanc  J  J. 
Although  this  case  was  strongly  controverted,  chiefly  in  the  courts 
of  equity,  as  will  be  seen  by  reference  to  the  argument  of  Taun- 
ton in  the  case  of  Phillips  v,  Bateman,  (t)  where  he  sums  up  all 
the  objections  to  the  decision,  it  was  upheld  and  followed  in 
subsequent  cases,  (u)  and  the  law  now  remains  settled  as  pro- 

{$)  5  East,  10.  chaaers,  p.  134, 14th  ed.    [In  some  of  the 

{t)  16  East,  856-370.  American  states  the  courts  have  adopted 

(n)  Saunders  v.  Wakefield,  4  B.  &  A.  the  English  doctrine,  that  it  is  neoessarj 

595 ;  Jenkins  v,  Reynolds,  3  B.  &  B.  14 ;  that  the  consideration  of  the  agreement 

and  Ljon  v.  Lamb,  there  cited  at  p.  22 ;  should  appear  in  the  memorandum.    In 

Horley  v.  Boothby,  8  Bing.  107 ;  Fite-  New  York,  Seara  v.  Brink,  3  John.  210 ; 

manrice  v.  Bayley,  9  H.  L.  Gas.  79.    And  Leonard  v.  Yredenbargh,  8   John.  37  ; 

see  the  authorities  under  the  4th  section  Kerr  v,  Shaw,  13  John.  236;  Gates  v. 

collected  in  Sogden's  Vendors  and  Pur-  McKee,  3  Keman,  232 ;  Bennett  v.  Pratt, 


196  FORMATION  OP  THE  CONTRACT.  [BOOK  I. 

pounded  in  Wain  t;.  Warlters,  except  so  far  as  guaranties  are  con- 
cerned in  relation  to  which  the  legislature  intervened  and  made 
special  provision  in  19  &  20  Vict.  c.  97,  s.  3  (Mercantile  Law 
Amendment  Act,  1856). 

§  238.  But  under  the  17th  section  of  the  statute  the  decisions 
17th  sec-  have  not  maintained  so  rigorous  a  construction,  and  the 
HberSIT  i^^g^«  ^*^^®  repeatedly  referred  to  the  distinction  bo- 
conatrued.  tween  the  word  "agreement"  in  the  4th  section  and 
"  bargain  "  in  the  seventeenth.  The  cases  will  now  be  considered 
with  reference  exclusively  to  the  contract  of  sale  under  the  latter 
section,  and  to  the  inquiry  whether,  and  to  what  extent,  it  is  nec- 
essary that  the  writing  should  show,  1st,  the  names  of  the  par- 
ties to  the  sale ;  2dly,  the  terms  and  subject-matter  of  the  con- 
tract. 

4  Denio,  278;  Rogers  v.  Eneeland,   10  ardson,  17  Mass.  122,  confirmed  bj  sCatate. 

Wend.  218,  256  ;  D'Wolf  i;.  Rabaud,  1  Genl.  Sts.  c.  105,  §  2.    In  Texas,  Adkina 

Peters,  501.    In   New  Jersey,  Laing  v.  v.  Watson,  12  Texas,  199.    In  Ohio,  Reed 

Lee,  Spencer,  337;  but  see  Buckley  i;.  v.  Evans,   17   Ohio,  128.     In  Missouri, 

Beardsley,  2   South.  570.    In  Maryland,  Halsa  v.  Halsa,  2  Missou.  103.    By  6ta^ 

Wyman    v.    Gray,    7    Harr.  &  J.  409 ;  ute  in  Indiana  the  consideration  may  be 

EUiott   V,    Giese,    7    Harr.    &   J.    457 ;  proved  by  parol.    Rer.  St.  Ind.  1852,  c 

Edelen  v.  Gough,  5  Gill,  103.  In  Georgia,  42,  §  2.    In  some  states  where  the  word 

Henderson  v.  Johnson,  6  Geo.  390.    In  **  promise "  or  some  like  term  has  been 

Sonth  Carolina,  Meadows  v.  Meadows,  3  anbstitnted  for  the  word  **  agreement,"  or 

McCord,  457  ;  Stevens  p.  Winn,  2  Nott  has  been  coupled  with  it  in  their  statntes^ 

&  McC.  372,  note.    In  Wisconsin,  Rey-  a  statement  of  the  consideration  has  been 

nolds  V,  Carpenter,  3  Chand.  31 ;  Taylor  v.  deemed  unnecessary.     See  Violet  v.  Pat- 

Pratt,  3  Wis.  674.    In  Michigan,  Jones  v.  ton,  5   Cranch,  151 ;  Wren  v,  Pearoe,  4 

Palmer,  1  Dong.  379.  In  New  Hampshire,  Sm.  &  M.  91 ;  Taylor  v.  Ross,  3  Teiger, 

Neelsonv.  Sanbome,  2N.  H.414;  Under-  330;  Gilman  v.  Kibler,  5  Humph.  19; 

wood  V,  Campbell,  14  N.  H.  393.  In  Penn-  Campbell  v.  Findley,    3    Humph.  330 ; 

sylvania,  Soles  v,  Hickman,  20  Penn.  St.  Thompson  v.  Hall,  16  Ala.  204;  Rntliff  v. 

180.    Such  is  now  the  statute  law  of  New  Trout,  6  J.  J.  Marsh.  606 ;  Dorman  v. 

York.    See  2  Rev.  St.  pt.  2,  c.  7,  tit.  2,  §  2 ;  Bigelow,  1  Florida,  281.    Even  where  it 

Packer  v.  Wilson,  15  Wend.  346 ;  Miller  v.  is  held    necessary  that  a   consideration 

Cook,  23  N.  Y.  495.    In  other  states  the  should  be  stated,  it  is  sufficient  if  it  can  be 

courts  hare  rejected  the  English  rule  upon  a  collected  from  the  whole  instrument.   The 

judicial  construction  of  the  same  language  words /'value  received"  sufficiently  ex- 

in  their  statutes.    Such  appears  to  be  the  pressed  it.    Howard  v.  Holbroke,  9  Bosw. 

current  of  decisions  in  Maine.  Cummings  237  ;  Douglas  v.  Howland,  24  Wend.  35 ; 

V.  Dennett,  26  Maine,  399,  400 ;  Levy  v.  Edelen  v.  Gough,  5  Gill,  108  ;  Watson  v. 

Merrill,    4    GreenL    189;    Gillighan   t;.  McLaren,  19  Wend.  557;  Cooper  v.  Ded- 

Boardman,  29  Maine,  81.    In  ConnectL  rick,  22  Barb.  516 ;  Day  v.  Elmore,  4  Wis. 

cut,   Sage  v.  Wilcox,  6   Conn.  81.    In  190;  Rogers  v.  Eneeland,  19  Wend.  218; 

North  Carolina,  Miller  v.  Irvine,  1  Dev.  Waterbury   v.    Graham,   4    Sand£  215; 

&  Bat.  103 ;  Ashford  v,  Robinson,  8  Ired.  Laing  v.  Lee,  Spencer,  837.] 
114.    In  Massachusetts,  Packard  v.  Rich- 
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§  234.  On  the  first  point  it  is  settled  to  be  indispensable  that 
the  written  memorandum  should  show  not  only  who  is  Names  or 
the  person  to  be  charged,  but  also  who  is  the  party  in   ^onTo^ 
T?hose  favor  he  is  charged.     The  name  of  the  party  to  JfJJ[*L 
be  charged  is  required  by  the  statute   to  be  signed,  so  shown. 
that  there  can  be  no  question  of  the  necessity  of  his  name  in  the 
writing.     But  the  authorities  have  equally  established  that  the 
name  or  a  sufficient  description  of  the  other  party  is  indispensa- 
ble, because  without  it  no  contract  is  shown,  inasmuch  as  a  stipu- 
lation or  promise  by  A.  does  not  bind  him,  save  to  the  person 
to  whom  the  promise  is  made,  and  until  that  person's  name  is 
shown  it  is  impossible  to  say  that  the  writing  contains  a  memo- 
randum of  the  bargain,  (x) 

§  235.  In  Champion  v,  Plummer  (y)  the  plaintiff,  by  his  agent, 
wrote   down   in   a  memorandum-book  the  terms  of   a  Champion 
Terbal  sale  to  him  by  the  defendant,  and  the  defendant  mer. 
signed  the  writing  ;  but  the  words  were  simply,  "  Bought  of  W, 
Plummer,  &c."  with  no  name  of  the  person  who   bought.     Sir 
James  Mansfield  C.  J.  said,  '^  How  can  that  be  said  to  be  a  con- 
tract, or  memorandum  of  a  contract,  which  does  not  state  who  are 
the  contracting  parties  ?     By  this  note  it  does  not  at  all  appear 
to  whom  the  goods  were  sold.     It  would  prove  a  sale  to  any  other 
person  as  well  as  to  the  plaintiffs.*^     In  Allen  v.  Bennett  (2)  the 
agreement  was  written  in  a  book  belonging  to  the  plain-  Alien  v. 
tiff,  and  was  signed  by  the  defendant's  agent.     But  the   ^°"«"- 
plaintiff's  name  was  not  in  the  book,  and  was  not  mentioned  in 
the  written  memorandum.     This  was  considered  insufficient,  but 
the  defect  was  afterwards  supplied  by  other  writings  showing  the 
plaintiff  to  be  the  person  with  whom  the  bargain  was  made.     In 

(x)  [Coddington  v.  Goddard,  16  Gray,  distinguish  between    the  buyer  and  the 

442,  443 ;  Sanborn  v.  Flagler,  9  Allen,  seller.    See  Bailey  v.  Ogden,  3  John.  399  ; 

476;   Salmon  Falls  Manuf.  Co.  v.  God-  Nichols  r.  Johnson,  10  Conn.  198;  Curtis 

dard,  14  How.   (U.  S.)  446;    Bailey  v.  J.  in  Salmon  Falls  Manuf.  Co.  v.  God- 

Ogden,  3  John.  399;  Kichols  v.  Johnson,  dard,  14  How.  (U.  S.)  446;  Osborne  v. 

10  Conn.    198;    Osborne  v.  Phelps,    19  Phelps,  19  Conn.  73;   Calkins  r.  Falk,  1 

Conn.  73 ;  Waterman  v.  Meigs,  4  Cush.  Abbott  N.  Y.  App.  Doc  291 ;  S.  C.  38 

497  ;  Webster  v,  Ela,  5  N.  H.  540 ;  Barry  How.  (N.  Y.)  Pr.  62.] 

V.  Law,  1    Cranch,  C.  C  77;  Harvey  v.  (y)  3  B.  &  P.  252. 

Sterens,  43  Yt  653 ;  Johnson  v.  Buck,  6  (z)  3  Taunt  169.    See,  also,  Cooper  v. 

Yzoom,  338,  343.    The  written  memo-  Smith,  15  East,  103,  and  Jacob  v.  Kirke, 

randnm  should  not  only  show  who  were  2  M.  A  B.  222. 
the  contracting  parties,  but  should  also 
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Williams  v.  Lake,  (a)  which  was  under  the  4th  section,  the  de- 
Wiiiiams  fendant  wrote  a  note  binding  himself  as  guarantor,  and 
V.  Lake.  g^^^^  j^  j^  ^  third  person  for  delivery.  But  the  name  of 
the  person  to  whom  the  note  was  addressed  was  not  written  in 
the  note.  Held,  by  all  the  judges,  insufficient  to  satisfy  the  stat- 
ute, and  this  decision  was  approved  and  followed  in  Williams  «. 
Sari  V.  Byrnes,  1  Moore  P.  C.  C.  N.  S.  154.  In  Sari  v.  Boor- 
BourdUion.  Dillon,  (6)  under  the  17th  section,  the  defendant  signed 
an  order  for  goods  in  the  plaintiff's  order-book,  and  the  plaintiflTs 
name  was  on  the  fly-leaf  of  his  order-book  in  the  usual  way,  and 
this  was  held  sufficient  under  the  statute,  (c) 

§  236.  Vandenbergh  v.  Spooner  ({{)  was  a  case  in  which  the 
Yanden-  facts  were  peculiar.  The  plaintiff  had  purchased  a 
Spooner.  quantity  of  marble  at  the  sale  of  a  wreck.  He  sold  it  to 
the  defendant,  the  amount  being  more  than  lOL  The  defendant 
signed  this  memorandum,  ^^  D.  Spooner  agrees  to  buy  the  whole 
of  the  lots  of  marble  purchased  by  Mr.  Vandenbergh,  now  lying 
at  the  Lyme  Cobb,  at  Is.  per  foot."  After  the  defendant  had 
signed  this  document,  he  wrote  out  what  he  alleged  to  be  a  copy 
of  it,  which,  at  his  request,  the  plaintiff,  supposing  it  to  be  a  gen- 
uine copy,  signed.  This  was  in  the  following  words :  "  Mr.  J. 
Vandenbergh  agrees  to  sell  to  W.  D.  Spooner  the  several  lots  of 
marble  purchased  by  him,  now  lying  at  Lyme,  at  one  shilling  the 
cubic  foot,  and  a  bill  at  one  month."  Held,  that  the  note  signed 
by  the  purchaser,  although  it  contained  the  plaintiff's  name,  only 
mentioned  it  as  a  part  of  the  description  of  the  goods  so  as  to 
identify  them,  but  did  not  mention  the  plaintiff  as  seller  of  the 
goods,  and  that  the  memorandum  was  therefore  insufficient.  The 
Newell  V.  latest  case  (e)  was  in  the  common  pleas  on  these  facts. 
Badford.  "pj^^  defendant  was  a  flour  dealer,  and  the  plaintiff  a 
baker.  The  defendant's  agent  entered  in  the  plaintiff's  book  the 
following  words :  *^  Mr.  Newell,  32  sacks  culasses,  at  89a.  280  Ibe. 
To  await  orders.  John  Williams."  The  defendant  insisted,  on 
the  authority  of  Vandenbergh  v.  Spooner,  that  as  it  was  impos- 
sible to  tell  &om  this  memorandum  which  was  buyer  and  which 
was  seller,  the  memorandum  was  insufficient,  but  the  court  held 

(a)  29  L.  J.  Q.  B.  1 ;  2  E.  ft  E.  349.  (d)  L.  B.  1  Ex.  816 ;  35  L.  J.  Ex.  201. 

(&)  26  L.  J.  C.  P.  78;  1  C.  B.  N.  S.  {e)  NeweU  v.  Radford,  L.  B.  3  C.  P. 

188.  52;  37  L.  J.  C  P.  1. 
(c)  [See  Harrey  v.  Steyens,  43  Vt  653.] 
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that  parol  evidence  had  been  properly  admitted  to  show  the  trade 
of  each  party,  and  thas  to  create  the  inference  from  the  circum- 
stances of  the  case  that  the  baker  was  the  buyer  of  the  flour. 
There  was  also  some  correspondence  referred  to^  showing  who  was 
the  buyer  and  who  the  seller. 

§  237.  But  although  the  authorities  are  consistent  in  requiring 
that  the  memorandum  should  show  who  are  the  parties  Dgg^yii>- 
to  the  contract,  it  suffices  if  this  appear  by  description  tion  of  par- 
instead  of  name.  If  one  party  is  not  designated  at  all,  instead  of 
plainly  the  whole  contract  is  not  in  writing,  for  "  it  "*'"*' 
takes  two  to  make  a  bargain."  In  such  a  case  the  common  law 
would  permit  parol  testimony  to  show  who  the  other  is,  but  this 
is  forbidden  by  the  statute.  But  if  the  writing  shows  by  descrip- 
tion with  whom  the  bargain  was  made,  then  the  statute  is  satisfied, 
and  parol  evidence  is  admissible  to  apply  the  description :  that 
is,  not  to  show  with  whom  the  bargain  is  made,  but  who  is  the 
person  described,  so  as  to  enable  the  court  to  understand  the  de- 
scription. This  is  no  infringement  of  the  statute,  for  in  all  cases 
where  written  evidence  is  required  by  law  there  must  be  parol 
evidence  to  apply  the  document  to  the  subject-matter  in  contro- 
versy. The  cases  in  which  this  principle  has  been  most  clearly 
illustrated  are  those  which  arise  in  a  very  common  course  of  mer- 
cantile dealing,  where  an  agent  signs  a  contract  in  his  own  name 
and  without  mentioning  his  principal. 

§  238.  It  is  settled  that  though  in  dealings  of  this  kind  it  is  not 
competent  for  the  agent  thus  contracting  to  introduce  Where 
parol  proof  to  show  that  he  did  not  intend  to  bind  him-   h»  own^^ 
self,  because  this  would  be  to  contradict  what  he  had  gteTd  o?" 
written,  it  is  competent  for  the  other  party  to  show  that  principal'"- 
the  contract  was  really  made  with  the  principal  who  had  chosen 
to  describe  himself  by  the  name  of  his  agent,  just  as  it  would  be 
admissible  to  show  his  identity  if  he  had  used  a  feigned  name.  (/) 
In  Trueman  v,  Loder  (jg)  the  defendant  was  sued  on  a  Trueman 
broker's  sold  note  in  these  words :  "  London,  28th  April,  ''*  ^**^- 
1835.      Sold  for  Mr.   Edward  Higginbotham,   &c.   &c."     The 
proof  was,  that  in  1832  the  defendant,  a  merchant  of  St.  Peters- 
burg, had  established  Higginbotham  to  conduct  the  defendant's 

(/)  [Sanborn  v.  Flagler,  9  Allen,  477,    Graj,  387,  393 ;  ante,  §  219,  and  cases  in 
per  Bigelow  C.  J.  Williams  v.  Bacon,  1    note  (o).] 

(g)  11  Ad.  &E.  587. 


200  FORMATION  OP  THE  CONTRACT.  [BOOK  I. 

business  in  London  in  the  name  of  Higginbotham,  which  was 
painted  outside  the  counting-house  and  employed  in  all  the  con- 
tracts. The  agent  had  no  business,  capital,  nor  credit  of  his  own, 
but  did  everything  with  the  defendant's  money  and  for  his  benefit, 
under  his  instructions.  The  case  was  argued  by  very  able  counsel 
in  Michaelmas  Term,  1838,  and  the  judges  took  time  to  consider 
till  the  ensuing  term,  when  Lord  Denman  delivered  the  opinion  of 
the  court,  'composed  of  himself  and  Patterson,  WilUams,  and  Ck)le- 
ridge  JJ.  On  the  question  made,  that  the  name  of  the  defend- 
ant was  not  in  the  written  contract,  the  court  said :  "  Among 
the  ingenious  arguments  pressed  by  the  defendant's  counsel,  there 
was  one  which  it  may  be  fit  to  notice  ;  the  supposition  that  parol 
evidence  was  introduced  to  vary  the  contract,  showing  it  not  to 
have  been  made  by  Higginbotham,  but  by  the  defendant,  who 
gave  him  the  authority.  Parol  evidence  is  always  necessary  to 
show  that  the  party  sued  is  the  person  making  the  contract  and 
bound  by  it.  Whether  he  does  so  in  his  own  name,  or  in  that  of 
another,  or  in  a  feigned  name,  and  whether  the  contract  be  signed 
by  his  own  hand,  or  by  that  of  an  agent,  are  inquiries  not  differ- 
ent in  their  nature  from  the  question  who  is  the  person  who  has 
just  ordered  goods  in  a  shop.  If  he  has  sued  for  the  price,  and 
his  identity  made  out,  the  contract  is  not  varied  by  appearing  to 
have  been  made  by  him  in  a  name  not  his  own."  (A) 

§  239.  The  leading  case  for  the  converse  proposition,  namely, 
When  that  the  agent  who  has  contracted  in  his  own  name  will 
p^onaiiy  ^^^  ^^  allowed  to  offer  parol  evidence  fqr  the  purpose  of 
responai-  proving  that  he  did  not  intend  to  bind  himself,  but  only 
Hi^^ns  V.  tis  principal,  is  Higgins  v.  Senior,  (i)  decided  in  the 
Senior.  exchequer  in  1841,  in  which  also  the  judges  took  time  to 
consider  until  the  ensuing  term,  when  Parke  B.  delivered  the 
judgment  of  the  court,  composed  of  himself  and  Alderson,  6ur- 
ney,  and  Rolfe  BB.  The  opinion  states  the  question  submitted 
to  be,  "  Whether  in  an  action  or  an  agreement  in  writing,  purport- 
ing on  the  face  of  it  to  be  made  by  the  defendant,  and  to  be  sub- 
scribed by  him,  for  the  sale  and  delivery  by  him  of  goods  above 
the  value  of  lOZ.,  it  is  competent  for  the  defendant  to  discharge 
himself  on  an  issue  on  the  plea  of  non  assumpsit  by  proving  the 

(A)  See,  also,  2  Smith's  Leading  Cases,    port,  352  et  teq.;  and  Calder  v.  Dobell,  L. 
ed.  1867,  in  notes  to  Thomson  v,  Daren-    B.  6  C.  P.  486,  499. 

(t)  8  M.  &  W.  834. 
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agreement  was  really  made  by  him  by  the  authority  of,  and  as 
agent  for,  a  third  person,  and  that  the  plaintiff  knew  those  facts 
at  the  time  when  this  agreement  was  made  and  signed."  Held 
in  the  negative.  The  learned  baron  then  proceeded  to  lay  down 
the  principles  on  which  this  conclasion  was  reached,  as  follows : 
**  There  is  no  doubt  that  where  such  an  agreement  is  made,  it  is 
competent  to  show  that  one  or  both  of  the  contracting  parties 
were  agents  for  other  persons,  and  acted  as  such  agents  in  making 
the  contract,  so  as  to  give  the  benefit  of  th&contract  on  the  one  hand 
to,  and  charge  with  liability  on  the  other,  the  unnamed  principals ; 
and  this,  whether  the  agreement  be  or  be  not  required  to  be  in 
writing,  by  the  statute  of  frauds :  (A;)  and  this  evidence  in  no  way 
contradicts  the  written  agreement.  It  does  not  deny  that  it  is 
binding  on  those  whom,  on  the  face  of  it,  it  purports  to  bind  ;  but 
shows  that  it  also  binds  another,  by  reason  that  the  act  of  the 
s^ent,  in  signing  the  agreement,  in  pursuance  of  his  authority, 
is  in  law  the  act  of  the  principal.  But,  on  the  other  hand,  to 
allow  evidence  to  be  given,  that  the  party  who  appears  on  the 
face  of  the  instrument  to  be  personally  a  contracting  party,  is  not 
such,  would  be  to  allow  parol  evidence  to  contradict  the  written 
agreement,  which  cannot  be  done."  (Z) 

§  240.  Where  the  broker  bought  expressly  for  his  principals 
but  without  disclosing  their  names  in  the  sold  note,  he   Humfrey 
was  held  liable  to  the  vendor  on  evidence  of  usage  that  ^'  ^*^®* 
the  broker  was  liable  personally  when  the  name  of  the  principal 
was  not  disclosed  at  the  time  of  the  contract,  (m)     In  pieet  v. 
Fleet  v.  Murton  (n)  the  contract  note  was,  "  We  have  ^"*^"- 
this  day  sold  for  your  account  to  our  principal,"  (Signed)  M.  & 
W.,  Brokers ;  and  the   brokers  were   held   personally  liable  on 
proof  of  usage  of  the  trade  to  the  same  effect  as  that  given  in 
Humfrey  v.  Dale. 

{k)  [I   Chitty  Contr.   (11th  Am.  ed.)  to  Thomson   v.  Davenport,   where   the 

149,  803,  and  note  (o) ;  ante,  §  219,  and  whole  subject  is  more  folly  treated  than 

note  (o) ;  Williams  v.  Bacon,  3  Gray,  comports  with  the  design  of  the  present 

387,   393;   Fuller  v.    Hooper,  3    Graj,  treatise. 

341 ;  Dykers  v.  Townsend,  24  N.  Y.  57 ;  (m)  Hnmfrey  v.  Dale,  7  E.  &  B.  266, 

Eastern    Raihroad  v.  Benedict,  5  Graj,  £.,  B.  &  E.  1004 ;  26  L.  J.  Q.  B.  137,  27 

561.]  L.  J.  Q.  B.  390.    See,  also,  Tetley  v, 

(l)  [Indianapolis,  Pern  &  Chicago  XL  Shand,  20  W.  R.  206. 

B.  Co.  V.  Tyng,  64  N.  T.  653,  655.]     See  (n)  L.  B.  7  Q.  B.  126. 
2  Smith's  Leading  Cases,  349,  in  notes 
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§  241.  But  in  MoUett  v,  Robinson  (o)  the  plaintiff  obtained  a 
Moliett  9.  verdict  which  he  sacceeded  in  holding,  because,  on  the 
Bobinson.     mQ^jQu  ^  g^jj  ^  aside,  the  judges  were  equally  divided, 

both  in  the  common  pleas  and  the  exchequer  chamber,  so  that  the 
rule  dropped.  The  circumstances  were  that  the  plaintiffs,  tal- 
low brokers,  were  employed  by  the  defendant  to  purchase  fifty 
tons  of  tallow  in  the  London  market ;  and  had  like  orders  from 
other  purchasers.  The  plaintiffs  bought  in  their  own  names  with- 
out disclosing  their  principals,  tallow  enough  for  all  the  orders 
which  they  had  received,  and  divided  it  among  the  principals  who 
had  employed  them,  —  sending  to  the  defendant  a  bought  note, 
signed  by  themselves  as  ^'  sworn  brokers,"  stating  fifty  tons  of 
tallow  to  have  been  bought  "for  his  account,"  with  quality, 
price,  &c.  but  no  vendor's  name  given.  There  was  no  corre- 
spending  sold  note  delivered  to  any  one,  and  no  such  purchase  as 
was  represented  in  the  bought  note.  Proof  was  given  that  the 
execution  of  the  defendant's  order  in  this  manner  was  in  accord- 
ance with  the  usage  of  the  London  market :  but  the  defendant 
was  not  aware  of  the  usage,  and  refused  to  accept  the  tallow  when 
he  learned  how  the  business  had  been  conducted.  Held,  in  the 
common  pleas,  by  Bovill  C.  J.  and  Montague  Smith  J.  that  the 
defendant  was  bound  to  accept :  by  Willes  and  Keating  J  J.  that 
usage  could  not  be  invoked  to  change  the  character  of  the  con- 
tract, and  that  the  broker  could  not  make  himself  the. principal 
in  the  sale  to  the  defendant  without  the  latter's  consent,  and  there 
was  no  other  principal  than  the  plaintiffs.  In  the  exchequer 
chamber,  Kelly  C.  B.,  Channell  B.  and  Blackburn  J.  agreed  in 
opinion  with  Bovill  C.  J.  and  Smith  J.,  while  Mellor  and  Hannen 
JJ.  and  Cleasby  B.  were  of  the  opposite  opinion. 

§  242.  Where  a  broker  gives  a  contract  note  describing  himself 
In  what  as  acting  for  a  named  principal  he  cannot  sue  person- 
brcScer  can  ^-^J  ^^  the  Contract,  (p)  And  semble^  not  even  if  prin- 
sued*pe^  cipal  was  undisclosed,  (j)  unless  in  case  of  such  usage 
sonai^r.  as  was  proved  in  MoUett  v.  Robinson,  9upra.  But  if  the 
broker  contract  in  his  own  name,  even  though  he  is  knbwn  to  be 

(o)  L.  R.  5  C.  P.  648 ;  7  C.  P.  84.  well  v.  Spillcr,  21  L.  T.  N.  S.  672  ;  Fair- 

(p)  Fawkes  v.  Lamb,  31   L.  J.  Q.  B.  lie  v.  Fenton,  L.  B.  5  Ex.  169. 

98 ;  Fisher  v.  Marsh,  6  B.  &  S.  416,  per  {q)  Sharman  v.  Brandt,  L.  R.  6  Q.  B. 

Blackburn  J.  34  L.  J.  Q.  B.  178 ;  Bram-  720,  in  exchequer  chamber. 
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an  agent,  he  may  sue  or  be  sned  on  the  contract,  (r)  And  the  same 
roles  apply  to  auctioneers.  (•)  And  if  the  broker,  though  sign- 
ing as  broker,  be  really  the  principal,  his  signature  will  not  bind 
the  opposite  party,  ( j)  and  he  cannot  sue  on  the  contract,  (^) 
unless  perhaps  when  he  can  prove  a  trade  usage  to  justify  him,  as 
in  MoUett  v,  Robinson,  9upra.  Where  a  person  describes  him- 
self as  agent  in  the  body  of  the  contract  but  signs  his  own  name, 
he  is  personally  liable  on  the  contract,  (i) 

§  243.  An  extremely  able  discussion  .of  the  subject  of  a  bro- 
ker's responsibility  is  found  in  the  remarkable  case  of  Fowler  v. 
Fowler  v.  HoUins,  (u)  recently  decided  in  the  exchequer  ^®"""' 
chamber  by  a  divided  court,  in  affirmance  of  a  judgment  (not 
reported)  of  the  queen's  bench.  The  facts  were  that  the  plain- 
ti£EB,  after  refusing  to  sell  to  a  broker  personally,  sold  thirteen 
bales  of  cotton  to  him  on  his  stating  that  he  was  acting  for  a 
principal,  and  the  sale  note  was  made  to  the  principal.  This  was 
a  fraud  of  the  broker,  who  had  no  authority  from  the  principal, 
and  the  broker  immediately  resold  the  cotton  for  cash  to  the 
defendants  who  were  also  brokers,  and  were  really  acting  for 
principals,  but  who  took  a  purchase  note  in  their  own  names, 
addressed  to  themselves  as  follows :  **  We  sell  you,  &c."  The 
defendants  on  the  same  day  sent  a  delivery  order  for  the  cotton 
in  favor  of  their  principals,  whom  they  named  in  the  order,  and 
paid  for  it.     They  were  reimbursed  the  price  by  their  principals, 

(r)  Short  v,  Spakeman,  2  B.  &  Ad.  Wend.  106;  Bebee  v.  Robert,  12  Wend. 
962 ;  Jones  v,  Littledale,  6  A.  &  E.  486 ;  413 ;  Kauri  v.  HetFeman,  13  John.  58  ; 
Reid  V.  Draper,  6  H.  &  N.  813,  30  L.  J.  M'Cord  v.  Wright,  4  John.  Ch.  669 ;  War- 
Ex.  268.  ing  V.  Mason,   18  Wend.  425;  Mills  v. 

{$)  Frankljn  o.  Lamond,  4  C.  B.  637  ;  Hunt,  20  Wend.  434 ;  Allen  v.  Rostain, 

Fisher  v.  Marsh,  6  B.  &  S.  411 ;  34  L.  J.  11  Serg.  &  R.  362 ;  Bacon  v.  Sandlej,  3 

Q.  B.  177 ;  [Woolft  o.  Home,  2  Q.  B.  Di7.  Strobh.  403 ;  Keen  v.  Spragne,  3  Greenl. 

355.]  77,  80 ;  Scott  v.  Mesick,  4  Monroe,  535 ; 

(0  Paioe  V.  Walker,  L.  R.  5  Ex.  173,  Wilkins  v.  Duncan,  2  Litt.  168.  Where 
and  cases  there  cited ;  and  Thomson  v.  an  agent  enters  in  his  own  name  into  an 
Darenport,  2  Smith's  L.  C.  352 ;  [Cabot  agreement  in  writing,  he  cannot  relieve 
Bank  v.  Morton,  4  Gray,  156;  Raymond  himself  from  his  liability  thereon,  even 
V.  Crown  &  Eagle  Mills,  2  Met.  519 ;  by  showing  that,  at  the  time  such  agree- 
Royoe  v,  Allen,  28  Y t.  234 ;  Merrill  v,  ment  was  made  and  signed,  the  other  con- 
Wilson,  6  Ind.  426 ;  Canal  Bank  v.  Bank  tracting  party  knew  that  he  was  only  an 
of  Albany,  1  Hill  (N.  T.),  287;  Taintor  agent  in  the  transaction.  1  Chitty  Contr. 
V.  Prendergast,  3  Hill  (N.  T.),  72;  Wil-  (11th  Am.  ed.)  309,  and  note  (h)  and 
der  V.  Cowles,  100  Mass.  487  ;  Sumner  v.  cases  dted ;  Taber  v.  Cannon,  8  Met. 
Williams,  8  Mass.  198;  Torry  v.  Holmes,  460.] 
10  Conn.  500;  Canningham  v,  Soolea,  7        («)  L.  B.  7  Q.  B.  616. 
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together  with  their  commissions  and  charges.  All  these  transac- 
tions took  place  on  the  23d  of  December,  1869.  The  cotton  was 
at  once  sent  by  the  defendants  to  the  railway  station,  whence  it 
was  taken  to  the  mills  of  the  principals  at  Stockport,  and  there 
manufactured  into  yam.  On  the  10th  January,  1870,  the  defend- 
ants received  a  letter  from  the  plaintiffs  stating  the  fraud  that  had 
been  committed  on  them,  and  demanding  delivery  back  to  them- 
selves of  the  cotton.  This  was  the  first  intimation  to  the  defend- 
ants that  any  fraud  had  been  committed  on  the  plaintiffs,  and  they 
replied  to  the  plaintiffs'  demand,  saying :  ^^  The  cotton  was  bought 
by  one  of  our  spinners,  Messrs.  Micholls,  Lucas  &  Co.,  for  cash,  and 
has  been  made  into  yarn  long  ago,  and  as  everything  is  settled  up, 
we  regret  we  cannot  render  your  clients  any  assistance."  The  plain- 
tiffs thereupon  brought  trover,  and  it  was  left  to  the  jury  by  Willes 
J.  to  say  whether  the  defendants  had  acted  only  as  agents  in  the 
course  of  the  business,  and  whether  they  had  dealt  with  the  goods 
only  as  agents  for  their  principals.  The  jury  found  these  facts  in 
favor  of  the  defendants,  and  a  verdict  was  entered  for  them  with 
leave  reserved  to  the  plaintiffs  to  move  to  enter  a  verdict  for  the 
value  of  the  thirteen  bales.  The  rule  was  made  absolute  in  the 
queen's  bench  (Mellor,  Lush,  and  Hannen  J  J.) ;  and  in  the  ex- 
chequer chamber,  the  judgment  was  affirmed  by  Martin,  Channell, 
and  Cleasby  BB.  (dis.  Kelly  C.  B.  and  Byles  and  Brett  JJ.).  The 
reason  given  for  affirming  the  judgment  was,  that  although  the 
efendants  had  acted  as  brokers,  they  had  assumed  the  responsi- 
bility of  principals  by  dealing  in  their  own  names  for  an  undis- 
closed principal ;  Martin  and  Channell  BB.  being  also  of  opinion 
that  the  plaintiffs  were  entitled  to  recover,  whether  the  defend- 
ants had  acted  as  principals  or  agents,  and  that  the  ^^  facts  found 
by  the  jury  are  immaterial.  The  plaintiffs  were  strangers  to  the 
sale  by  Bayley  [the  fraudulent  broker],  whether  it  was  to  the 
defendants  or  to  Micholls.  I  think  they  are  entitled  to  treat 
the  defendants  as  wrong-doers,  wrongfully  intermeddling  with 
their  cotton,  which  they  had  no  legal  right  to  touch :  and  that 
when  they  removed  the  cotton  from  the  warehouse  where  it  was 
deposited  to  the  railway  station,  to  be  forwarded  to  Stockport  to 
be  spun  into  yam,  and  received  the  price  of  it,  they  committed  a 
conversion."  Per  Martin  B.  pp.  634,  635.  Brett  J.  on  the  other 
hand,  delivered  a  powerful  judgment,  which  the  chief  baron 
characterized  as  *^  logical  .and  exhaustive,"  and  in  which  both  he 
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and  Byles  J.  concnrred.     The  following  passages  are  extracted  as 
a  very  instructive  exposition  of  the  subject  under  consideration : 
^^  The  true  definition  of  the  broker  seems  to  be  that  he  is  an  agent 
employed  to  make  bargains  and  contracts  between  other  persons 
in  matters  of  trade,  commerce,  or  navigation.    Properly  speaking, 
a  broker  is  a  mere  negotiator  between  the  other  parties.     If  the 
contract  which  the  broker  makes  between  the  parties  be  a  con- 
tract of  purchase  and  sale,  the  property  in  the  goods,  even  if 
they  belong  to  the  supposed  seller,  may  or  may  not  pass  by  the 
contract.     The  property  may  pass  by  the  contract  at  once,  or 
may  not  pass  till  a  subsequent  appropriation  of  goods  has  been 
made   by  the   seller,  and  has  been  assented  to   by  the  buyer. 
Whatever  may  be  the  eiFect  of  the  contract  as  between  the  prin- 
cipals, in  either  case  no  effect  goes  out  of  the  broker.     If  he 
sign  the  contract,  his  signature  has  no  effect  as  his^  but  only 
because  it  is  in  contemplation  of  law  the  signature  of  one  or  both 
of  the  principals.    No  effect  passes  out  of  the  broker  to  change 
the  property  in  the  goods.     The  property  changes  either  by  a 
contract  which   is  not  his,  or  by  an  appropriation  and  assent, 
neither  of  which  is  his.     In  modern  times  in  England,  the  broker 
has  undertaken  a  further  duty  with  regard  to  the  contract  of  the 
purchase  and  sale  of  goods.    If  the  goods  be  in  existence,  the 
broker  frequently  passes  a  delivery  order  to   the  vendor  to  be 
signed,  and  on  its  being  signed,  he  passes  it  to  the  vendee.     In  so 
doing,  he  still  does  no  more  than  act  as  a  mere  intervener  be- 
tween the  principals.     He  himself,  considered  as  only  a  broker, 
has  no  possession  of  the  goods ;  no  power,  actual  or  legal,  of  deter- 
mining the  destination  of  the  goods ;  no  power  or  authority  to 
determine  whether  the  goods  belong  to  buyer  or  seller,  or  either ; 
no  power,  legal  or  actual,  to  determine  whether  the  goods  shall  be 
delivered  to  the  one  or  kept  by  the   other.     He  is  throughout 
merely  the  negotiator  between  the  parties ;  and,  therefore,  by  the 
civil  law,  brokers  were  not  treated  as  ordinarily  incurring  any 
personal  responsibility  by  their  intervention,  unless  there  was  some 
fraud  on  their  part  (Story  on  Agency,  sec.  80).    And  if  all  a  bro- 
ker has  done  be  what  I  have  hitherto  described,  I  apprehend  it 
to  be  clear  that  he  would  have  incurred  no  personal  liability  to 
any  one  according  to  English  law.     He  could  not  be  sued  by 
either  party  to  the  contract  for  any  breach  of  it.     He  could  not 
sue  any  one  in  any  action  in  which  it  was  necessary  to  assert  that 
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he  was  the  owner  of  the  goods.  He  is  dealing  only  with  the 
making  of  a  contract  which  may  or  may  not  be  fulfilled,  and 
making  himself  the  intermediary  passer  on  or  carrier  of  a  doca- 
ment  [i.  e.  the  delivery  order],  without  any  liability  thereby  at- 
taching to  him  towards  either  party  to  the  contract.  He  is,  so 
long  as  he  acts  only  as  a  broker  in  the  way  described,  claiming  no 
property  in  or  use  of  the  goods,  or  even  possession  of  them,  either 
on  his  own  behalf,  or  on  behalf  of  any  one  else.  Obedience  or 
disobedience  to  the  contract,  and  its  effects  upon  the  goods,  are 
matters  entirely  dependent  upon  the  wiU  and  conduct  of  one 
or  both  of  the  principals,  and  is  no  way  within  his  cognizance. 
Under  such  circumstances,  and  so  far,  it  seems  to  me  clear  that 
a  broker  cannot  be  sued  with  effect  by  any  one.  If  goods  have 
been  delivered  under  a  contract  so  made  and  a  delivery  order  so 
passed,  still  he  has  had  no  power,  actual  or  legal,  of  control  either 
as  to  the  delivery  or  non-delivery,  and  probably  no  knowledge  of 
the  delivery,  and  he  has  not  had  possession  of  the  goods.  It 
seems  to  me  impossible  to  say  that  for  such  a  delivery  he  could 
be  held  liable  by  the  real  owner  of  the  goods  for  a  wrongful  con- 
version. But  then,  in  some  cases,  a  broker,  though  acting  as 
agent  for  a  principal,  makes  a  contract  of  sale  and  purchase  in 
his  own  name.  In  such  case  he  may  be  sued  by  the  party  with 
whom  he  has  made  such  contract  for  a  non-fulfilment  of  it.  But 
so,  also,  may  his  undisclosed  principal ;  and  although  the  agent 
may  he  liable  upon  the  contract,  yet  I  apprehend  nothing  passes 
to  him  by  the  contract.  The  goods  do  not  become  his.  He  could 
not  hold  them  even  if  they  were  delivered  to  him,  as  against  his 
principal.  He  could  not,  as  it  seems  to  me,  in  the  absence  of 
anything  to  give  him  a  special  property  in  them,  maintain  any 
action  in  which  it  was  necessary  to  assert  that  he  was  the  owner 
of  the  goods.  The  goods  would  be  the  property  of  his  principal. 
And  although  two  persons,  it  is  said,  may  be  liable  on  the  same 
contract,  yet  it  is  impossible  that  two  persons  can  each  be  the  sole 
owner  of  the  same  goods.  Although  the  agent  may  be  held  liable 
as  a  contractor  on  the  contract,  he  still  is  only  an  agent,  and  has 
acted  only  as  agent.  He  could  not  be  sued,  as  it  seems  to  me, 
merely  because  he  had  made  the  contract  of  purchase  and  sale  in 
his  own  name  with  the  vendor  —  even  though  the  contract  should 
be  in  a  form  which  passes  property  in  goods  by  the  contract  itself 
—  by  a  third  person,  as  if  he,  the  broker,  were  the  owner  of  the 
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goods ;  as  if,  for  instance,  the  goods  were  a  nuisance  or  an  ob- 
struction, or  as  it  were  trespassing,  he  would  successfully  answer 
such  an  acfcion  by  alleging  that  he  was  not  the  owner  of  the  goods, 
and  by  proving  that  they  were  the  goods  of  his  principal  till  then 
undisclosed.     If  he  could  not  be  sued /or  any  other  tort^  merely 
on  the  ground  that  he  had  made  the  contract  in  his  pwn  name 
with  the  vendor,  it  seems  to  me  that  he  cannot  be  successfully 
sued  merely  on  that  ground  by  the  real  owner  of  the  goods  as  for 
a  wrongful  conversion  of  the  goods  to  his  own  use."     The  learned 
judge  then,  after  a  review  of  the  authorities  upon  the  subject  of 
conversion,  (x)   further  held  that  the  mere  asportation  of  the 
goods  through  the  s^ency  of  the  defendants  before  knowledge  of 
the  plaintiffs'  claim  or  rights  was  not  sufficient  to  constitute  a 
conversion,  because  unaccompanied  with  any  intention  to  deprive 
the  plaintiff  of  the  goods,   though  that  asportation  would  have 
been  a  conversion  if  made  qfter  notice  of  the  plaintiff's  claim. 
§  244.  Where  a  party  contracts  in  writing  as  s^ent  for  a  non- 
existent principal  he  will  be  personally  bound,  and  no  Agents  for 

non-exist- 
ing 

^      Ke 

dence  admissible  to  show  that  a  personal  liability  was  Baxter, 
not  intended.  Thus,  in  Kelner  v.  Baxter  (y)  the  plaintiff  wrote 
to  the  three  defendants,  addressing  them  ^^  on  behalf  of  the  pro- 
posed Gravesend  Royal  Alexandra  Hotel  Company  Limited,"  pro- 
posing to  sell  certain  goods  for  900Z.,  which  offer  the  defendants 
accepted  by  a  letter  signed  by  themselves,  ^'  on  behalf  of  the 
Gravesend  Royal  Alexandra  Hotel  Company  Limited,"  and  the 
goods  were  thereupon  delivered  and  consumed  by  the  company, 
which  was  not  incorporated  till  after  the  date  of  the  contract,  and 
which  ratified  the  purchase  made  on  its  behalf.  It  was  held  that 
the  defendants  were  personally  liable  because  there  was  no  prin- 
cipal etisting  at  the  date  of  the  contract,  for  whom  they  could  by 
possibility  be  agents,  and  that  for  the  same  reason  no  ratification 
was  possible :  that  the  company  might  have  bound  itself  by  a  new 
contract  to  buy  and  pay  for  the  goods,  but  such  new  contract  would 
require  the  assent  of  the  vendor,  who  could  not  be  deprived  of  his 
recourse  against  those  who  dealt  with  him  by  any  action  of  the 

(x)  See  on  Conyeraion,  recent  case  of       (y)  L.  R.  2  C.  P.  174.    See,  also,  Scott 
England  v.  Cowlej,  L.  B.  8  Ex.  126,  [ante,    v.  Lord  Ebniy,  L.  B.  2  C.  P.  255. 
§  6,  and  note  (b),] 


subsequent  ratification  by  the  principal  afterwards  com-  wprmci- 
ing  into  existence  can  change  this  liability,  nor  is  evi-  ^^f^^^^ 
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company  to  which  he  was  no  party  :  and  that  parol  evidence  was 
not  admissible  to  affect  the  inferences  legally  resulting  from  the 
written  contract. 

§  245.  We  now  come  to  the  second  point  of  the  inquiry,  and 
What  writ-  must  Consider  to  what  extent  it  is  necessary  Chat  the 
^termtof  Writing  should  contain  the  terms  and  subject-matter  of 
Sujt  Buf-  *^®  contract,  in  order  to  be  deemed  a  sufficient  note  or 
fices.  memorandum   "  of  the  bargain."  (z)     It   has  already 

been  seen  that  the  decisions  establish  the  necessity  under  the  4th 
Distinction  Section  of  proving  the  whole  "  agreement "  in  writing, 
•^agrce^  in  Order  to  satisfy  the  statute.  Independently  of  au- 
"bar-'  ^^  thority,  one  would  think  that  "  bargain  "  and  "  agree- 
gAin-"  ment "  are  words  so  identical  in  meaning,  when  applied 
to  a  contract  for  the  sale  of  goods,  as  to  admit  of  no  possible  dis- 
tinction ;  but  the  authorities  do  nevertheless  distinguish  them  in  a 
manner  too  plain  to  permit  a  doubt  as  to  the  law.  (a) 

§  246.  In  Egerton  v.  Mathews  (6)  the  plaintiff  had  been  non- 
j^^  ^  suited  at  Guildhall,  by  Lord  EUenborough,  on  the  au- 
thews.     thority  of  Wain  v.  Warlters.  ((?)     The  writing   was, 

(z)  [It  is  not  necessary  that  the  note  or  C.  J.  in  Atwood  v,  Cobb,  16  Pick.  230 ; 

memorandum  should  be  dravm  np  in  any  Coddington  v.  Goddard,  16  Gray,  443, 443, 

particular  form ;  no  technical  precision  is  444 ;  Johnson  v.  Buck,  6  Yroom,  343 ; 

required ;  nor  need  it  be  drawn  up  for  the  Sanborn  v.  Flagler,  9  Allen,  476,  477  ; 

express    purpose    of  authenticating   the  Barickman  v.  Kuydendall,  6  Blackf.  21 ; 

agreement;   if  it  recognizes  the  bargain  Kay  v.  Curd,  6  B.  Mon.  100;   DaTis  v. 

and  is  delivered  and  accepted,  it  will  be  Shields,  26  Wend.  341 ;  McLean  v.  Nio- 

sufficient.    De  BeU  v.  Thompson,  3  Bear.  oUe,  4  L.  T.  N.  S.  863 ;  Parker  C.  J.  in 

469 ;  Tallman  p.  Franklin,  4  Eernan,  584 ;  Packard  v,  Richardson,  17  Mass.  122, 190, 

1  Sugden  V.  &  P.  140,  note  ((/);  Ellis  v,  131.    It  ia  not  necessary  that  the  note 

Deadman,  1  Bibb,  467  ;  Barry  v,  Coombe,  or  memorandum  should  state  independent 

1  Peters  (U.  S.),  651 ;  Smith  v.  Arnold,  5  and  collateral  stipulations  which  formed 

Mason,  416 ;  Reeves  v.  Pye,  1  Cranch  C.  no  part  of  the  sale,  nor  any  matters  oon- 

C.  219 ;  post,  §§  201,  202;  Bailey  v.  Og-  ceming  which  the  verbal  agreement  made 

den,  3  John.  399 ;   Curtis  J.  in  Salmon  no  provision.    Coddington  v,  Goddard,  16 

Falls  Manuf.  Co.  v.  Goddard,  14  How.  (U.  Gray,  436,  443.] 

S.)  446 ;  Hurley  v.  Brown,  98  Mass.  546 ;  (a)  [See  the  remarks  of  Chief  Justice 

Coddington  V.  Goddard,  16  Gray,  443, 444.  Parsons  upon  the  suggested  distinction 

The  memorandum  must  show  the  terms  between  "  bargain  "  and  "  agreement,"  in 

and  conditions  of  the  sale;  Norris  v. Blair,  Hont  v.  Adams,  5  Mass.  360,  261 ;  Parker 

39  Ind.  90,  94;  Ridgway  v,  Ingram,  50  C.  J.  in  Packard  v.  Richardson,  17  Mass. 

Ind.  145 ;  but  it  need  not  contain  a  detail  131, 132.] 

of  all  the  particulars ;  Ives  v.  Hazard,  4  (6)  6  East,  307. 

R.  L  14;  McConnell  v.  Brillhart,  17  III.  (c)  5  East,  10. 
354 ;  Chase  v.  Lowell,  7  Gray,  33 ;  Shaw 


PART  n.]         OF  THE  MEMORANDUM  OR  NOTE  IN  WRITING.  209 

"  We  agree  to  give  Mr.  Egerton  19d,  per  pound  for  thirty  bales 
of  Smyrna  cotton,  customary  allowance,  cash  three  per  cent,  as 
soon  as  our  certificate  is  complete."  It  was  signed  and  dated. 
I^ord  Ellenborough  is  reported,  when  granting  a  rule  nisiy  to  have 
assented  to  a  distinction  between  the  two  cases,  and  to  have  said 
on  cause  shown  :  *'*'  This  was  a  memorandum  of  the  bargain,  or  at 
least  of  so  much  of  it  as  was  sufficient  to  bind  the  parties  to  be 
charged  therewith,  and  whose  signature  to  it  is  all  that  the  statute 
requires."  This  last  expression  would  seem  to  indicate  that  the 
difficulty  in  his  lordship's  mind  was,  that  the  bargain  was  not  com- 
plete because  the  plaintiff  had  not  signed  (a  point  not  fully  settled 
by  authority  till  1836,  in  Laythoarp  v.  Bryant,  (i)  as  will  be 
seen  hereafter),  (e)  But  Lawrence  J.  said :  "  The  case  of  Wain 
V.  Warlters  proceeded  on  this,  that  in  order  to  charge  one  man 
with  the  debt  of  another,  the  agreement  must  be  in  writing,  which 
word  agreement  we  considered  as  properly  including  the  consider^ 
atian  moving  to,  as  well  as  the  promise  made  by  the  party  to  be 
so  charged."  The  learned  judge,  however,  did  not  explain  why 
the  word  "  bargain  "  does  not  also  include  the  terms  on  both  sides, 
as  was  observed  by  Holroyd  J.  when  he  said,  "  It  appears  to  me 
that  you  cannot  call  that  a  memorandum  of  a  bargain,  which  does 
not  contain  the  terms  of  it ; "  and  by  Bay  ley  J.  when  he  held  in 
the  same  case  (/)  that  the  language  of  the  two  sections  of  the 
statute  was  in  substance  the  same,  and  that  the  word  "  bargain  " 
means  "the  terms  upon  which  parties  contract."  (^)  In  Hinde 
V.  Whitehouse  (K)  the  memorandum  consisted  of  the  Hinde  v, 
auctioneer's  catalogue,  signed  by  him  as  agent  of  both  house. 
parties,  showing  the  goods  sold,  their  marks,  weight,  and  price ; 
but  the  court  held  this  insufficient,  because  there  was  another 
paper  containing  the  conditions  of  the  sale,  which  had  been  read, 
but  was  not  made  a  part  of  the  written  note  of  the  bargain  by  in- 
ternal evidence  contained  in  the  signed  paper.  In  Laythoarp  v. 
Bryant,  (f)  in  1836,  which  was  on  the  4th  section,  Tin-  Laythoarp 
dal  C.  J.  said:  "  Wain  v.  Warlters  was  decided  on  the  ''•  Bo»nt. 
express  ground  that  an  agreement  under  the  4th  section  imports 

(rf)  2Bing.  N.  C.735.  Co.  v.  Goddard,   14  How.  (U.  S.)  446, 

(e)  Post,  ch.  vii.  454.] 

(/)  Ken  worthy  v,  Schofield,  2  B.  &  C.  {h)  7  East,  .558. 

948.  (,•)  2  Bing.  N.  C.  735. 
ig)  [Nelson  J.  in  Salmon  Falls  Manuf. 

14 
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more  than  a  bargain  under  the  17th."  Park  J.  said :  ^^  The  cases 
on  the  17th  section  of  the  statnte  might  very  much  be  put  out  of 
question,  because  the  language  of  that  section  is  difEerent  from  the 
Sari  V.  language  of  the  4th."  In  Sari  v,  Bourdillon  (ft)  the 
Bourdilion.  -vmtten  note  was  for  the  sale  of  "  candlesticks  complete." 
It  was  proven  that  the  parol  bai'gain  was  that  the  candlesticks 
should  be  furnished  with  a  gallery  to  carry  a  shade,  and  defendant 
insisted  that  the  written  note  was  insufficient ;  but  after  time  to 
consider,  the  decision  of  the  court  was  delivered  by  Cresswell  J., 
who  said :  "  We  do  not  feel  obliged  to  yield  to  this  argument. 
The  memorandum  states  all  that  wets  to  be  done  by  the  person 
charged^  viz,  the  defendant,  and,  according  to  the  case  of  Egerton 
V,  Mathews,  Q)  that  is  sufficient  to  satisfy  the  17th  section  of  the 
statute  of  frauds,  though  not  to  make  a  valid  agreement  in  cases 
within  the  4^h  section.^ ^ 

§  247.  In  Elmore  v,  Kingscote  (w)  there  had  been  a  verbal 
Price  not  sale  of  a  horse  for  200  guineas,  but  the  only  writing  was 
where  &  letter  from  defendant  to  plaintiff,  in  the  following 

^«d  on.    ^ox-ds :  ic  Mr.  Kingscote  begs  to  inform  Mr.  Elmore  that  * 

Elmore  v.       ,  o  o 

Kingscote.  if  the  horse  can  be  proved  to  be  five  years  old  on  the 
13th  of  this  month  in  a  perfectly  satisfactory  manner,  of  course  he 
shall  be  most  happy  to  take  him :  and  if  not  most  clearly  proved 
Mr.  K.  will  most  decidedly  have  nothing  to  do  with  him."  The 
court  held  this  insufficient,  saying,  ^^  The  price  agreed  to  be  paid 
constituted  a  material  part  of  the  bargain."  In  Ashcroft  v. 
Ashcroft  V,  Morrin  (n)  defendant  ordered  certain  goods  to  be  sent 
Morrin.  him^  saying,  "  Let  the  quality  be  fresh  and  good,  and 
on  moderate  terms."  On  objection  made  that  the  price  was  not 
stated,  the  court  said :  ^^  The  order  is  to  send  certain  quantities 
of  porter  and  other  malt  liquor,  on  moderate  terms.  Why  is  not 
that  sufficient?  That  is  the  contract  between  the  parties:  "  and 
set  aside  the  nonsuit  according  to  leave  reserved.  In  Acebal  v. 
Acebai  r.  Levy  (o)  there  was  a  special  count  alleging  an  agree- 
L«vy-  ment  for  the  sale  of  a  cargo  of  "  nuts,  at  the  then  ship- 

ping price  at  Gijon,  in  Spain,"  and  the  parol  evidence  was  to  that 
effect.  Plaintiff  not  being  successful  in  establishing  the  validity 
of  the  contract  by  satisfactory  proof  of  delivery  and  acceptance, 

(k)  26  L.  J.  C.  P.  78 ;   1  C.  B.  N.  S.        (to)  5  B.  &  C.  583. 
188.  (n)  4  M.  &  G.  450. 

(/)  6  East,  307.  (o)  10  Bing,  376. 
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then  attempted  to  support  his  case  by  a  letter  which  did  not  state 
the  price,  and  by  insisting  that  a  contract  of  sale  was  valid  with- 
out statement  of  price,  because  the  law  would  imply  a  promise  to 
pay  a  reasonable  price.  But  the  court,  declining  to  determine  how 
this  would  be  if  no  price  had  really  been  agreed  on,  held  that 
where  there  had  been  an  actual  agreement  as  to  price  shown  by 
parol,  the  written  paper,  which  did  not  contain  that  part  of  the 
bargain,  was  insufficient  to  satisfy  the  statute,  (o^) 

§  248.  In  Hoadley  v.  McLaine,  ( jt?)  the  same  court  was  called 
on  to  decide,  in  the  ensuing  term,  the  very  point  which  Price  not 
had  been  left  undetermined  in  Acebal  v.  Levy.     The  ^here  it 
defendant  gave  plaintiff  an  order  in  these  words  :  "  Sir  ^fn°®' 
Archibald  McLaine  orders  Mr.  Hoadley  to  build  a  new,   agreed  on. 
fashionable,  and  handsome  landaulet,  with  the  following  McLaine.'^* 

appointments,  &c the  whole   to   be  ready   by  the  1st 

March,  1833."  Nothing  was  said  about  price.  The  judges  were 
all  of  opinion  that  as  the  writing  contained  all  that  was  agreed  on^ 
it  was  a  sufficient  note  of  the  bargain.  Tindal  0.  J.  said :  "  This 
is  a  contract  which  is  silent  as  to  price,  and  the  parties  therefore 
leave  it  to  the  law  to  ascertain  what  the  commodity  contracted  for 
is  reasonably  worth."  Park  J.  said  :  "  It  is  only  necessary  that 
price  should  be  mentioned,  when  price  is  one  of  the  ingredients  of 
the  bargain^  ....  and  it  is  admitted  on  all  hands  that  if  a 
specific  price  be  agreed  on,  and  that  price  is  omitted  in  the  mem- 
orandum, the  memorandum  is  insufficient."  In  Good-  Goodman 
man  v.  Griffiths  (g')  the  plaintiff  showed  defendant  an  ^'^  Griffiths. 
invoice  of  his  prices,  and  then  agreed  verbally  to  sell  to  him  at  a 
deduction  of  twenty-five  per  cent,  on  those  prices  for  cash,  where- 
upon defendant  wrote  an  order :  "  Please  to  put  to  my  account 
four  mechanical  binders,"  and  signed  it.  Held,  that  as  there  had 
been  a  parol  agreement  as  to  price,  which  was  not  included  in  the 
note  of  the  bargain,  the  statute  was  not  satisfied. 

§  249.  It  is  plainly  deducible  from  the  foregoing  decisions,  that 
so  far  as  price  is  concerned,  the  rule  of  law  is,  that  where  General 
there  is  no  actual  agreement  as  to  price,  the  note  of  the   price. 
bargain  is  sufficient,  even  though  silent  as  to  the  price,  because 
the  law  supplies  the  deficiency  by  importing  into  the  bargain  a 
promise  by  the  buyer  to  pay  a  reasonable  price.   But  the  law  only 

(oi)  [Jaroe«  v.  Muir,  33  Mich.  223.]  (q)  26  L.  J.  Ex.  145,  and  1  H.  &  N. 

(p)  lOBing.  582.  574. 
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does  this  in  the  absence  of  an  agreement,  and  therefore,  where  the 
price  is  fixed  by  mutual  consent,  that  price  is  part  of  the  bargain, 
and  must  be  shown  in  writing  in  order  to  satisfy  the  statute,  (r) 
and,  finally,  that  parol  evidence  is  admissible  to  show  that  a  price 
was  actually  agreed  on,  in  order  to  establish  the  insufficiency  of  a 
memorandum  which  is  silent  as  to  price.  («) 
Other  §  250.  As  to  the  other  terms  of  the  contract,  it  is 

thewn-       necessary   that  they  should  so  appear  by   the   written 
be  Bo™x-*    papers  as  to  enable  the  court  to  understand  what  they 
P*^*?  f\    actually  were,  in  order  to  satisfy  the  statute,  (t) 
ligibie.  §  251.  It  has  already  been  shown  that  where  these 

(r)  [See  Smith  v.  Arnold,  5  Mason,  416  even  where  the  price  or  consideration  has 
(a  case  of  contract  for  sale  of  real  estate) ;  been  expressly  agreed  upon  in  the  Terbal 
Ide  V.  Stanton,  15  Vt.  685,  691  (contract  contract,  the  memorandum  of  that  con- 
forsale  of  wool) ;  Kay  v.  Curd,  6  B.  Mon.  tract  need  not  contain  a  statement  of  it 
103  ;  Kinloch  v.  Savage,  1  Spears  Eq.  It  is  to  be  obsen^ed,  however,  that  the  Sd 
472 ;  Adams  v.  M'Millan,  7  Porter,  73 ;  section  of  the  Massachusetts  statute,  above 
Waul  V.  Kirkman,  27  Miss.  823 ;  Ellis  v.  referred  to,  is  not  made  expressly  appU- 
Deadman,  4  Bibb,  467  ;  Soles  v.  Hickman,  cable  to  cases  arising  under  the  5th  sec- 
20  Penn.  St.  180.  In  Gowen  v.  KIous,  tion,  which  corresponds  with  the  17th  sec- 
101  Mass.  449,  454,  it  was  said  that  the  tion  of  the  English  statute.  But  there  is 
price  may  be  stated  in  the  memorandum  no  doubt  that  the  same  rule  would  be 
in  any  words  or  figures  which  clearly  indi-  applied  to  cases  under  the  5th  section, 
cate,  as  applied  to  the  subject,  what  that  See  Packard  v,  Richardson,  17  Mass.  122. 
price  is.  If  the  figures  or  letters,  or  both,  A  distinction  is  to  be  observed  between 
used  in  the  memorandum,  do  in  fact,  and  cases  where  the  only  evidence  introduced 
in  the  light  of  a  prevailing  usage,  afford  is  a  memorandum  containing  the  entire 
this  information,  the  memorandum,  to  that  agreement,  but  disclosing  no  considera- 
extent,  is  sufficient.  Salmon  Falls  Manuf.  tion,  and  those  where  the  evidence  con- 
Co.  V.  Goddard,  14  How.  (U.  S.)  446;  sists  of  a  verbal  agreement  containing  a 
Spicer  v.  Cooper,  I  Q.  B.  424.  See  Smith  stipulation  of  a  price  or  consideration, 
V.  Arnold,  supra;  Carr  v.  The  Passaic  and  a  memorandum  of  it  which  omits 
Land  Imp.  &  Building  Co.  4  C.  E.  Green  to  state  such  consideration.  It  was  held 
(N.  J.)i  424 ;  1  Sugden  V.  &  P.  (8th  Am.  in  James  v.  Muir,  33  Mich.  223,  that 
ed.)  134,  and  note  (u);  Bird  v.  Richardson,  the  memorandum  (>f  a  contract  which  is 
8  Pick.  252 ;  Atwood  v.  Cobb,  16  Pick,  within  the  statute  of  frauds  and  is  execo- 
227;  1  Chitty  Contr.  (llth  Am.  ed.)  91,  tory,  must  name  the  price,  as  well  where 
note  (a)  and  cases.  It  is  provided  by  the  a  reasonable  price  is  agreed  upon  as  where 
3d  section  of  the  Massachusetts  statute  of  any  other  is.] 
frauds,  that  the  consideration  of  the  con-  (a)  See  anfe,  §  209,  and  note  (t). 
tract  need  not  be  set  forth  in  the  memo-  (t)  [See  Sanborn  v.  Flagler,  9  Allen, 
randuro  made  necessary  by  the  1st  section  474 ;  Salmon  Falls  Manuf.  Co.  o.  God- 
of  that  statute,  but  may  be  proved  by  any  dard,  14  How.  (U.  S.)  446,  455 ;  Johnson 
other  legal  evidence.  Gen.  Sts.  c.  105,  v.  Buck,  6  Vroom,  338,  343.  The  mem- 
§§  1,2.  The  1st  section  of  the  Massachu-  orandum  should  contain  the  substantial 
setts  statute,  above  referred  to,  corresponds  terms  of  the  contract  expressed  with  such 
with  the  4th  section  of  the  English  stat-  certainty  tnat  they  may  be  understood 
ute.    To  this  extent  it  would  seem  that,  from  the  memorandum   itself,   or   some 
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terms  are  contained  in  different  pieces  of  paper,  the  several  writ- 
ings which  are  offered  as  constituting  the  bargain  must  be  consist- 
ent,  and    not  contradictory,  (u)     In   Jackson  v.  Lowe  (x)  and 
Allen  V.  Bennett  (y)  the  different  writings  were  held  consistent, 
80  as  to  form  a  sufficient  memorandum,  while  the  reverse  was  held 
as  to  the  written  evidence  offered  in  Cooper  v.  Smith,  (z)  Richards 
v.  Porter,  (a)  Smith  v.  Surman,  (h)  and   Archer  v.  Baynes.  (<?) 
In  Thornton  v.  Kempster  (d)  the  broker's  bought  note  Thornton 
described  the  article  bought  as  '^  sound  and  merchant-   sUr. 
able  Riga  Rhine  hemp,"  and  the  sold  note  as  "  St.  Petersburg 
Clean  hemp,'*  the  former  description  being  of  an  article  materially 
different  in  quality  and  value  from  the  latter.    Held  that  the  Bvh- 
stance  of  the  contract  was  not  shown  by  the  written  bargain  evi- 
denced by  two  papers  that  materially  varied  from  each  other.     In 
Archer  v.  Baynes  (<?)  the  court  held  the  correspondence   Archer  r. 
between  the  parties  an  insufficient  note  of  the  bargain,   Paynes- 
because  not  containing  all  the  terms  of  the  contract.     The  court 
say  of  the  defendant :  "  It  is  clear,  from  the  letters,  that  he  had 
bought  the  flour  from  the  plaintiff  upon  some  contract  or  other, 
but  whether  he  had  bought  it  on  a  contract  that  he  should  take 
the  particular  barrels  of  flour  which  he  had  seen  at  the  warehouse, 
or  whether  he  had  bought  them  on  a  sample  which  had  been  de- 
livered to  him  on  the  condition  that  they  should  agree  with  that 
sample,  does  not  appear ;  and  that  which  is  in  truth  the  dispute 
between  the  parties  does  not  appear  to  be  settled  by  the  contract 
in  writing."   In  Valpy  v,  Gibson,  (e)  in  which  the  stat-   y^|     ^ 
ute  of  frauds  was  not  in  question,  it  was  contended,  on   Gibson, 
behalf  of  the  plaintiffs,  that  the  terms  of  the  contract  did  not  ap- 


other  writing^  to  which  it  refers,  without 
resorting;  to  parol  evidence.  Back  v.  Pick- 
well,  27  Vt.  167  ;  1  Sugden  V.  &  P.  (8th 
Am.  ed.)  134,  and  note  (o^)  and  cases  cited  ; 
anttj  §  245,  note  (z)  and  cases  cited ;  Bai- 
ley V.  Ogden,  3  John.  399  ;  Johnson  v. 
Bnck,  6  Vroom,  338,  343;  Curtis  J.  in 
Salmon  Falls  Man  of.  Co.  v.  Goddard,  14 
How.  (U.  S.)  446;  Waterman  v.  Meigs, 
4  Cush.  497;  Kay  v.  Curd,  6  B.  Mon. 
100 ;  Morton  v.  Dean,  13  Met.  385  ;  Nich- 
ols V.  Johnson,  10  Conn.  192  ;  Tallman  v. 
Franklin,  4  Keman,  584;  O'Donnell  v. 
Leeman,  43  Maine,  158, 160;  Washington 


Ice  Company  v,  Webster,  62  Maine,  341 ; 
Harvey  v.  Stevens,  43  Yt.  656;  Sale  v. 
Darragh,  2  Hilton  (N.  Y.),  184 ;  Norris  v. 
Blair,  39  Ind.  90 ;  Soles  v.  Hickman,  20 
Penn.  St.  180,  183;  2  Kent,  511.] 

(u)  Ante,  §  223. 

(x)  1  Bing.  9. 

(y)  3  Taunt.  169. 

(z)  15  East,  103. 

(a)  6  B.  &  C.  437. 

(6)  9  B.  &  C.  561. 

(c)  5  £z.  625 ;  20  L.  J.  Ex.  54. 

(d)  5  Taunt.  786. 

(e)  4  C.  B.  835. 
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pear,  because  the  mode  and  time  of  payment  had  not  been  speci- 
fied. But  the  court  said:  "The  omission  of  the  particular  mode 
or  time  of  payment,  or  even  of  the  price  itself,  does  not  necessa- 
rily invalidate  a  contract  of  sale.  Goods  may  be  sold,  and  fre- 
quently are  sold,  when  it  is  the  intention  of  the  parties  to  bind 
themselves  by  a  contract  which  does  not  specify  the  price  or  the 
mode  of  payment,  leaving  them  to  be  settled  by  some  futui-e  agree- 
ment, or  to  be  determined  by  what  is  reasonable  under  the  cir- 
cumstances." (/)  And  the  court  held  in  the  case  before  it,  that 
the  contract  between  the  parties  was  one  of  the  nature  above  de- 
scribed, and  was  valid. 

§  252.  A  recent  decision  of  the  common  pleas  has  decided,  in 
A  letter  re-  Opposition  to  the  intimation  of  opinion  in  Blackburn  on 
Sontract^*  Sales,  {g)  that  a  letter  repudiating  a  contract  may  be  so 
may  be  a     wordcd  as  to  f  umish  a  sufficient  note  of  the  bargain  to 

sufScient  ,  ** 

note  of  it.  satisfy  the  17th  section.  In  Bailey  v.  Sweeting  (A)  the 
Bailey  v.  letter  produced  was  as  follows  :  "  In  reply  to  your  letter 
of  the  Ist  instant,  I  beg  to  say  that  the  only  parcel  of 
goods  selected  for  ready  money  was  the  chimney-glasses,  amount- 
ing to  38Z.  10«.  6d.,  which  goods  I  have  never  received,  and  have 
long  since  declined  to  have,  for  reasons  made  known  by  you  at 
the  time,  &c.  &c."  Erie  C,  J.  in  his  opinion,  said  the  letter  "  in 
effect  says  this  to  the  plaintiff :  ^  I  made  a  bargain  with  you  for 
the  purchase  of  chimney-glasses  at  the  sum  of  382.  10«.  6c2.,  but  I 
declined  to  have  them  because  the  earner  broke  them.'  Now, 
the  first  part  of  the  letter  is  unquestionably  a  note  or  memoran- 
dum of  the  bargain.  It  contains  the  price  and  all  the  substance 
of  the  contract,  and  there  could  be  no  dispute  that  if  it  had 
stopped  there,  it  would  have  been  a  good  memorandum  of  the 
contract  within  the  meaning  of  the  statute."  The  learned  chief 
justice  then  referred  to  the  passage  from  Blackburn  on  Sales,  and 
declared  his  inability  to  assent  to  it,  and  in  this  the  other  judges, 

(/)  [I  Chitty  Contr.  (11th  Am.  ed.)  Goddard,  14  How.  (U.  S.)  446,  455,  456; 

160,  and  note  (h)  and  cases  cited.    So  Cocker  r.  Franklin  Hemp  &  Flax  Manuf. 

where  there  is  not  in  the  memorandum  Co.  3  Samner,  530;  1  Chittj  Contr.  (11th 

any  specified  time  or  place  of  delivery,  Am.  ed.)   160,  and    note  (A)   and  cases 

the  law  will  supply  the  omission,  namely,  cited.] 

a  reasonable  time  after  the  goods  are  called  (g)  Page  66. 

for,  and  the  usual  place  of  business  of  the  (h)  30  L.  J.  C.  P.  150;  9  C.  B.  N.  S. 

purchaser,  or  his  customary  place  for  the  843;  [Townsend  v.  Hargraves,  118  Mass. 

delivery  of  goods  of  the  description.    Nel-  335,  336.] 
son  J.  in   Salmon  Falls  Manuf.   Co.  v. 
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Williams,  Willes,  and  Keating,  concurred,  (i)  In  Wilkinson  v, 
Evans  (A)  the  defendant  also  refused  the  goods,  writ-  Wilkinson 
ing  on  the  back  of  the  invoice :  "  The  cheese  came  to-  **  Evans. 
day,  but  I  did  not  take  them  in,  for  they  were  very  badly  crushed ; 
so  the  candles  and  the  cheese  is  returned."  Held,  that  this  was 
evidence  for  the  jury  that  the  invoice  contained  all  the  stipula- 
tions of  the  contract,  and  that  defendant's  objection  was  not  to 
the  plaintiff's  statement  of  the  contract,  but  related  to  the  per- 
formance of  it.     Nonsuit  set  aside. 

§  258.  A  note  or  memorandum  of   the  bargain  is  sufficient, 
although  it  contain  a  mere  proposal,  if  supplemented  by  p^^j       ^ 
parol  proof  of  acceptance,  (l)     This  had  been  held  by  **f,*^®^'" 
Eindersley  V.   C.  in  Warner  v.  Willington,  (ni)  and   written 
that  case  was  followed  by  the  court  of  common  pleas,  in   salient 
Smith  V,  Neale,  (w)  and  by  the  exchequer,  in  Liverpool   g^gn™  of 
Borough  Bank  v.  Eccles.  (o)     The  question  came  before  P«>po»i- 
the  exchequer  chamber  in  Keuss  v.  Picksley,  (jt?)  and  after  full 
argument,  the  judges,  six  in  number,  unanimously  confirmed  the 
cases  just  cited,  and  expressed  their  approval  of  the  reasoning  of 
the  vice  chancellor  in  Warner  v.  Willington. 

§  254.  In  the  United  States  it  has  been  held  that  if  terms  of 
credit  have  been  agreed  on,  or  a  time  for  performance   Dg^jgi^^g 
fixed  by  the  bargain,  the  memorandum  will  be  insuffi-  IjJ^-^™®"^ 
cient  if  these  parts  of  the  bargain  be  omitted,  (j) 


ica. 


(t)  See  ante,  §  227,  remarks  on  Richards  and  explicit,  is  not  taken  ont  of  the  statute 

V.  Porter.  bj  a  written  acceptance,  which  does  not 

(k)  L.  R.  1  C.  P.  407  ;  35  L.  J.  C.  P.  contain  its  terms.    Washington  Ice  Co.  v 

224.    [To  the  same  effect  was  Buxton  v.  Webster,  62  Maine,  341.] 

Rust,  L.  R.  7  Ex.  279,  in  which  Black-  (m)  3  Drew.  523,  and  25  L.  J.  Ch.  662. 

barn  J.  concurred.    See  Leather  Cloth  Co.  (n)  2  C.  B.  N.  S.  67,  and  26  L.  J.  C.  P. 

V.  Hieronimus,  L.  R.  10  Q.  B.  140.]  143. 

(/)  [In  such  case,  if  the  memorandum  (o)  4  H.  &  N.  139 ;  28  L.  J.  Ex.  123. 

is  otherwise  sufficient  when  it  is  assented  {p)  L.  R.  1  Ex.  342  ;  35  L.  J.  Ex.  218. 

to  by  him  to  whom  the  proposal  has  been  (q)  Davis  r.  Shields,  26  Wend.  341 ; 

made,  the  contract  is  consummated  by  the  Salmon  Falls  Company  v,  Goddard,  14 

meeting  of  the  minds  of  the  two  parties,  How.  (U.  S.)  446 ;  Morton  u.  Dean,  13 

and  the  evidence  necessary  to  render  it  Met.  388;  Soles  v,  Hickman,  20  Penn. 

valid  and  capable  of  enforcement  is  sup-  St.  180;  Buck  v.  Pickwell,  27  Vt  167; 

plied  by  the  signature  of  the  party  sought  Elfe  v.  Gadsden,  2  Rich.  (S.  Car.)  373; 

to  be  charged  to  the  ofier  to  sell.    Bigelow  [Boardman  v,  Spooner,  13  Allen,  353  ; 

C.  J.  in  Sanborn  v.  Flagler,  9  Allen,  474,  Coddington  v,  Goddard,  16  Gray,  436  ; 

475.    See  Smith  v.  Gowdy,  8  Allen,  566.  Norris  v.  Blair,  39  Ind.  90 ;  M'Farrow'p 

Bat  a  verbal  ofier,  though  sufficiently  full  Appeal,  11  Penn.  St  303.] 


CHAPTER  Vn. 


OF  THE  SIGNATUBB  OF  THE  PABTY. 


Section 
Only  signature  required  is  that  of  the 

party  to  be  charged  .        .  255 

Contract  good  or  not  at  election  of 

the  party  who  has  not  signed         .  255 
Signature  not  confined  to  actual  sub- 
scription   256 

Mark  sufficient,  or  pen  held  by  a  third 

<     person 256 

Description  of  himself  by  the  writer 
of  the  note  insufficient   .        .        .  257 


Seetioa 
Signature  by  initials  ....  257 
Signature  may  be  in  print,  or  by 
stamping  the   name,  and  in  any 
part  of  the  writing  ....  259 
When  not  subscribed,  a  question  of 
fact  whether  it  was  intended  as  a 

signature 259 

Signature  may  be  referred,  from  what 
is  signed  in  one  part  of  a  paper  to 
what  is  unsigned,  not  rerersely      .  264 


§255. 

Signature 
of  the 
party  to  be 
charged 
alone  is 
sufficient. 

Contract 
good  or  not 
at  election 
of  party 
who  has 
not  signed. 

Allen  V. 
Bennett 


The  17th  section  requires  the  writing  to  be  "  signed  by 
the  parties  to  be  charged,"  &c.  and  the  4th  section, 
"  by  the  party  to  be  charged,"  &c.  Under  both  sec- 
tions it  is  well  settled  that  the  only  signature  required 
is  that  of  the  party  against  whom  the  contract  is  to  be 
enforced.  The  contract,  by  the  effect  of  the  decisions, 
is  good  or  not  at  the  election  of  the  party  who  has  not 
signed,  (a)  In  Allen  v,  Bennett,  (6)  in  1810,  the  court 
of  common  pleas  considered  the  question  as  already  set- 
tled under  the  17th  section  by  authority  and  practice. 


(a)  [Shiriey  v.  Shirley,  7  Blackf.  452 ; 
Smith  t7.  Smith,  8  Blackf.  208;  Newby  v. 
Bogers,  40  Ind.  9, 11, 12 ;  Barstow  v.  Gray, 
3  Greenl.  509 ;  Old  Colony  R.  R,  Co.  v. 
Evans,  6  Gray,  25 ;  Hawkins  v.  Chace, 
19  Pick.  502 ;  Penniman  v.  Hartshorn,  13 
Mass.  87;  Getchell  v.  Jewett,  4  Greenl. 
350;  Higdon  v.  Thomas,  1  Harr.  &  G. 
139;  Clason  v.  Bailey,  14  John.  387; 
Bresel  v.  Jordan,  104  Mass.  412;  Hunter 
V.  Giddings,  97  Mass.  41 ;  Cook  v.  Ander- 
son, 20  Ind.  15;  Davis  v.  Shields,  26 
Wend.  340;  Lent  r.  Padelford,  10  Mass. 
236 ;  Ivory  v.  Murphy,  36  Missou.  534 ; 


Worrall  v.  Munn,  1  Selden,  229  ;  Fenly 
V,  Stewart,  5  Sandf.  101 ;  Lowry  o.  Me- 
hafley,  10  Watts,  387;  M'Farson's  Ap- 
peal, 11  Penn.  St.  503;  Be  Cordova  v. 
Smith,  9  Texas,  129  ;  Lansing  v.  Cole,  3 
Green.  Ch.  229 ;  Young  v.  Paul,  2  Stockt. 
Ch.  402  ;  Ide  v.  Stanton,  15  Yt.  687 ; 
Douglass  V.  Spears,  1  Nott  &  McC.  207 ; 
Adams  v.  McMillan,  7  Port  73 ;  Ballard 
V.  Walker,  3  John.  Cas.  60;  Justice  c. 
Lung,  52  N.  Y.  323 ;  Justice  i7.  Lang^  42 
N.  Y.  494.] 
(6)  3  Taunt.  169. 
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And  in  Thornton  v.  Kempster  (c)  the  same  court  declared  that 
contracts  may  subsist  which,  by  reason  of  the  statute  of  frauds, 
could  be  enforced  by  one  party,  though  not  by  the  other.  In 
Laythoarp  v.  Bryant  (d)  the  point  was  decided  under  Laythoarp 
the  4th  section,  after  full  argument.  The  foregoing  ^-^^y"**- 
decisions  have  never  since  been  questioned,  and  the  law  on  the 
subject  is  settled,  not  only  by  them,  but  by  the  very  recent  case 
of  Reuss  V.  Picksley,  (e)  in  Cam.  Scacc,  and  the  decisions  quoted, 
ante^  §  253,  in  which  it  was  held  that  a  written  proposal,  signed 
by  the  party  to  be  charged,  was  a  suflBcient  note  of  the  bargain, 
if  supplemented  by  parol  proof  of  acceptance  by  the  other  party. 

§  256.  The  signature  required  by  the  statute  is  not  confined  to 
the  actual  subscription  of  his  name  by  the  party  to  be  j^^tuai 
charged.     Thus,  a  mark  made  by  a  party  as  his  signa-  J?^^"]^ 
ture  is  sufficient,  if  so  intended.  (/)     And  in  Baker  v,   necessary. 
Dening,  Qf)  where  the  question  arose  under  the  5th  sec-  Mark  suffi- 
tion  of  the  statute,  which  relates  to  wills  and  devises,   pen  held  by 
the  court  held  that  it  was  not  necessary  to  show  that  person. 
the  party  signing  by  a  mark  was  unable  to  write  his  Baker  v. 
name ;  and   the  judges  expressed  the  opinion,   that  a  ^^'^"^fif- 
mark  would  be  a  good  signature  even  if  the  party  signing  was 
able  to  write  his  name.     In  Helshaw  v.  Langley  (A)   Heishaw  v, 
the  signature  of  a  party  was  decided  to  be  sufficient,   ^*^«f^®y- 
when  he,  being  unable  to  write,  held  the  top  of  the  pen,  while 
another  person  wrote  his  signature. 

§  257.     But  still  there  must  be  a  signature,  or  a  mark  intended 
as  such  ;  and  a  description  of  the  signer,  though  written   Description 
by  himself  at  the  foot  of  the  paper,  is  insufficient.    Thus,   ^^r  in- 
a  letter  by   a  mother  to  a  son,  beginning  "  My  dear   sufficient 
Robert,"  and  ending  "  Your  affectionate  mother,"  with  a  full  di- 
rection containing  the  son's  name  and  address,  was  held  not  a  suf- 
ficient signature  by  the  mother,  (i)     Whether  a  signa-  ij^i^i^^ 
ture  by  initials  would  suffice  seems  not  to  have  been   Hubert «. 
decided   expressly.  (A)     In   Hubert   v.  Moreau  (?)  the   Korean. 

(c)  5  Tannt.  786.  (g)  8  Ad.  &  E.  94.    See,  also,  Harrison 

(d)  2  Bing.  N.  C.  735,  and  3  Scott,    v,  Elving,  3  Q.  B.  117. 
238.  {k)  11  L.  J.  Ch.  17. 

(«)  L.  R.    1  Ex.   342 ;    36  L.  J.  Ex.        (t)  Selby  v.  Selby,  3  Mer.  2. 
^18.  {k)  See  post,  §  258,  note  (n). 

(/)  2  Kent,  511.  (/)  2  C.  &  F.  528. 


218  FORMATION  OF  THE  CONTRACT.  [BOOK  I. 

question  was  raised  under  the  act  6  Geo.  4,  c.  16,  s.  131,  which 
made  void  a  promise  by  a  bankrupt  to  pay  a  debt  from  which  he 
had  been  discharged,  unless  the  promise  was  made  in  writing, 
^^  signed  by  the  bankrupt.'*  The  report  states  that  the  letter  had 
no  name  attached  to  it,  but  something  that  looked  like  an  M. 
Best  0.  J.  said,  on  looking  at  it,  "  It  may  be  an  M.,  or  it  may  be 
a  waving  line ;  but  if  it  be  an  M.,  I  am  of  opinion  that  it  is  not 
sufficient,  as  the  statute  requires  that  the  promise  should  be  signed. 
It  is  not  the  signature  of  a  man's  name.  I  have  no  doubt  upon 
the  subject."  His  lordship  refused  the  plaintiff  permission  to 
prove  by  parol  that  the  defendant  usually  signed  in  that  way. 
Afterwards  a  witness  was  called,  who  stated  as  his  opinion  that 
the  mark  which  was  taken  to  be  an  M.  was  nothing  but  a  flourish, 
and  the  plaintiff  was  thereupon  nonsuited.  The  court  in  banc 
afterwards  refused  a  rule  to  set  aside  the  nonsuit,  the  rule  being 
taken  on  the  ground  that  the  M.  was  a  sufficient  signing,  because 
it  was  the  sign  used  by  the  party  to  denote  that  the  instrument 
was  his.  In  the  report  of  the  same  case,  as  given  in  12  Moore  C. 
P.  216,  the  language  of  the  court,  in  refusing  the  new  trial,  would 
indicate  that  as  a  question  of  fac^  there  was  no  mark  appended 
to  the  writing,  and  placed  there  by  the  writer  with  the  intention 
of  making  it  his  signature.  The  chief  justice  put  the  case  as  fol- 
lows :  "  Undoubtedly  the  signing  by  a  mark  would  satisfy  the 
meaning  of  the  statute,  hut  here  there  is  rwthing  intended  to  denote 
a  siffuature^  nor  does  the  name  of  the  defendant  appear  in  any 
part  of  the  letter." 

§  268.  In  Sweet  v.  Lee  (m)  the  writing  was  signed  with  the 
Sweet  V.  initials  T.  L.,  but  in  the  writing  were  the  words  "  Mr. 
i^-  Lee  "  in  the  handwriting  of  defendant,  and  nothing  was 

decided  as  to  the  sufficiency  of  the  signature.  And  the  same  ob- 
servations apply  to  the  nisi  prius  cases  of  Phillimore  v.  Barry,  1 
Campb.  513,  and  Jacob  v.  Kirk,  2  Mood.  &  Rob.  221.  There 
seems  to  be  no  doubt  that  if  the  initials  are  intended  as  a  signa- 
ture by  the  party  who  writes  them,  this  shall  suffice,  but  not 
otherwise,  (n) 

(m)  3  M.  &  G.  452.  [Sanborn  v.  Flagler,  9  Alien,  474,  478  ; 

(n)  See    remarks   of  Lord    Westbnrj  Salmon  Falls  Manaf.  Co.  v,  Goddaid,  14 

in  Caton  v.  Caton,  L.  R.  2  H.  L.  127,  How.  (IJ.  S.)  446;  Barry  v.  Coombe,  1 

148;  Chichester  v,  Cobb,  14  L.  T.  N.  S.  Peters  (U.  S.),  640.] 
433  ;   Sogden  V.  &  F.  144  (ed.  1862)  ; 


r 
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§  269.  The  signature  may  be  in  writing  or  in  print  (and  the 
writing  may  be  in  pencil,  Geary  v.  Physic,  5  B.  &  C.   Signature 
284,  (o)  or  by  stamping  the  name,  Bennett  v.  Brumfitt,   print,  or^ 
L.  R.  3  C.  P.  28),  (jo)  and  it  may  be  in  the  body  of  lUT^e 
the  writing,  or  at  the  beginning  or  end  of  it.  (3)     But   ^^^^^^^^^ 
when  the  si^ature  is  not  placed  in  the  usual  way  at  the   oeginning 

-  I.-I.  .1  ».  ^  or  end. 

toot  of  the  written  or  prmted  paper,  it  becomes  a  ques-   ^j^^^  ^^^ 
tion  of  intention,  a  question  of  fact  to  be  determined  by  subscribed, 

,  "*•  ''a  question 

the  other  circumstances  of  the  case,  whether  the  name  of  fact, 
so  written  or  printed  in  the  body  of  the  instrument  was  appro- 
priated by  the  party  to  the  recognition  of  the  contract. 

§  260.  In  Saunderson  t;.  Jackson,  (r)  the  plaintiff,  on  giving  to 

(o)  [Clason   v.  Bailey,  14  John.  484 ;  are  authenticated  by  written  eridence,  and 

Merritt  v.  Clason,  12  John.  102 ;  McDowel  do  not  rest  in  parol  proof.    Bigelow  C.  J. 

r.  Chambers,  1  Strobh.  Eq.  347;  Draper  in  Coddington  v.  Goddard,  16  Gray,  444, 

V,  Pattina,  2  Spears,  292.]  and  cases  there  cited ;  Fessenden  v.  Mus- 

ip)  [On  the  trial  of  an  action  to  recover  sey,  11  Cush.  127  ;  Penniman  v»  Harts- 

of  the  purchaser  the  price  of  goods  sold  horn,  13  Mass.  87 ;  M'Comb  v.  Wright, 

and    delivered,  the   purchaser  produced,  4  John.  Ch.  663;   Anderson  v,  Harold, 

on  notice,  the  vendor's  bill  of  sale  of  10  Ohio,  339;  Argenbright  v,  Campbell, 

the  goods,  bearing  the  purchaser's  name  3  H.  &  Munf.  144, 198 ;  Higdon  v,  Thomas, 

stamped  thereon  while  in  the  possession  1  H.  &  Gill,  139.    In  Hawkins  v,  Chace, 

of  the  purchaser,  and  there  was  no  eyi-  19  Pick.  502,  it  was  held  that  a  bill  of  par- 

dence  to  show  when,  or  under  what  cir-  eels,  in  the  usual  form,  written  by  a  third 

cumstances,  it  was  so  stamped ;  it  was  person,  by  the  direction  of  the  vendor,  is 

held  that  this  was  not  sufficient  proof  to  a  sufficient  note  or  memorandum  of  the 

authorize  the  jury  to  find  that  the  pur-  contract,  within  the  meaning  of  the  stat- 

chaser  had  made  and  signed  a  note  or  ute,  as  against  the  vendor,  although  it  do 

memorandum  in  writing  of  the  bargain,  not  state  when  the  articles  are  to  be  deliv- 

Boardman  17.  Spooner,  13  Allen,  353. J  ered,  or  when  the  price  is  to  be  paid,  and 

(q)  [It  is  sufficient  if  the  names  of  the  be  not  signed  at  the  bottom  by  the  vendor, 

parties  to  be  changed  are  properly  inserted.  See  Nelson  J.  in  Salmon  Falls  Manuf.  Co. 

either  by  themselves  or  by  some  persons  v.  Goddard,  14  How.  (U.  S.)  446,  456,  457 ; 

duly  authorized  to  authenticate  the  docu-  Foster  J.  in  Boardman   v.  Spooner,   13 

ment.    Nor  is  it  at  all  material  that  the  Allen,  357 ;  Batturs  v.  Sellers,  5  Harr. 

names  should  be  written  at  the  bottom  of  &  J.  117.   In  some  of  the  American  states 

the  memorandum.    It  is  sufficient  if  the  the  statute  requires  that  the  memorandum 

names  of  the  principals  are  inserted  in  shall  be  "subscribed;"  and  where  this 

such  form  and  manner  as  to  indicate  that  word  is  used  it  is  said  that  the  signature 

it  is  their  contract  by  which  one  agrees  to  must  be  at  the  end.    See  Davis  v.  Shields, 

sel],  and  the  other  to  buy  the  goods  or  mer-  22  Wend.  322 ;  S.  C.  26  Wend.  341 ;  Vielie 

chandise  specified,  upon  the  terms  therein  v,  Osgood,  8  Barb.  130.    In  New  York  a 

expressed.    It  is  the  substance,  and  not  contract  for  the  sale  of  land  is  void,  unless 

the  form  of  the  memorandum,  which  the  the  note  or  memorandum  of  it  in  writing 

law  regards.    The  great  purpose  of  the  is  signed  by  the  party  who  makes  the  sale, 

statute  is  answered  if  the  names  of  the  par-  Burrell  v.  Boot,  40  N.  T.  498.] 

ties  and  the  terms  of  the  contract  of  sale  (r)  2  B.  &  P.  138.    [See  Per  Nelson  J. 
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the  defendants  an  order  for  goods,  received  from  them  a  bill  of 
Saundenon  parcels.  The  heading  of  the  bill  was  printed  as  follows : 
1?. Jackson,  u London:  Bought  of  Jackson  &  Hanson,  distillers. 
No.  8  Oxford  Street,"  and  then  followed  in  writing,  "  1,000  gal- 
lons of  gin,  1  in  5  gin,  7«.,  £350."  There  was  also  a  letter, 
signed  by  the  defendants,  in  which  they  wrote  to  plaintiff,  aboat  a 
month  later,  **  We  wish  to  know  what  time  we  shall  send  you  a 
part  of  your  order,  and  shall  be  obliged  for  a  little  time  in  deliv- 
ery of  the  remainder.  Must  request  you  to  return  our  pipes." 
Lord  Eldon  said  :  ^^  The  single  question  is,  whether,  if  a  man  be 
in  the  habit  of  printing  instead  of  writing  his  name,  he  may  not 
be  said  to  sign  by  his  printed  name,  as  well  as  his  written  name  ? 
At  all  events,  connecting  this  bill  of  parcels  with  the  subsequent 
letter  of  the  defendants,  I  think  the  case  is  clearly  taken  out  of 
the  statute  of  frauds."  Thus  far  the  case  would  not  amount  to 
much  as  an  authority  on  the  point  under  discussion.  His  lordship 
went  on  to  say :  **  It  has  been  decided,  («)  that  if  a  map  draw  up 
an  agreement  in  his  own  handwriting,  beginning  *  I,  A.  B.,  agree,' 
and  leave  a  place  for  signature  at  the  bottom,  but  never  sign  it, 
it  may  be  considered  as  a  note  or  memorandum  in  writing  within 
the  statute,  (t)  And  yet  it  is  impossible  not  to  see  that  the  in- 
sertion of  the  name  at  the  beginning  was  not  intended  to  be  a 
signature,  and  that  the  paper  was  meant  to  be  incomplete  until 
further  signed.  This  last  case  is  stronger  than  the  one  now  before 
us,  and  affords  an  answer  to  the  argument,  that  this  bill  of  par- 
cels was  not  delivered  as  a  note  or  memorandum  of  the  contract." 
This  last  sentence  refers  to  the  argument  of  Lens  Serjt.  who  ad- 
mitted that  the  printed  name  might  have  amounted  to  a  signature, 
if  the  bill  of  parcels  had  been  intended  to  express  the  contract, 
qud  contract,  but  contended  that  this  was  not  the  intention. 

in  Salmon  FaUs  Manuf.  Co.  t;.  Goddard,  own  handwriting,  as  in  Knight  r.  Crock- 

14  How.  (U.  S.)  456.]  ford,  and  Penniman  v.  Hartshorn,  13  Mass. 

(s)  The  case  referred  to  hy  his  lordship  87,  or  where  the  party  making  the  memo- 
is  Knight  t7.  Crockford,  Esp.  N.  P.  190.  randum  has  stood  in  such  relation  as  to 
See,  also,  Lobb  v.  Stanley,  5  Q.  B.  574 ;  give  effect  to  his  act,  to  bind  his  principal 
Dnrrell  v,  Evans,  1  H.  &  C.  174,  and  31  or  employer.  We  think  there  is  no  doabt 
L.  J.  Ex.  337.                 .  that  if  one  is  specially  requested  to  sign  or 

{t)  [In  Hawkins  v.  Chace,  19  Pick.  505,  authenticate  a  paper  for  another,  and  he 

506,  the  court  said :   **  We  know  of  no  puts  the  name  of  his  principal  to  any  part 

case  in  which  such  a  signature  has  been  of  the  paper  for  that  purpose,  it  would  be 

deemed   good,   unless   where  it  appears  good,  though  we  are  not  aware  that  any 

from  the  paper  that  the  name  was  intro-  case  cited  is  precisely  to  that  point*'] 
duced  by  the  party  to  be  charged,  in  his 
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§  261.  In  Schneider  v.  Norris  (u)  the  circumstances  were  ex- 
actly the  same  as  in  the  preceding  case,  except  that  the  Schneider 
name  of  the  plaintifiE  as  buyer  was  written  in  the  bill  ^'  ^^^^ 
of  parcels  rendered  to  him  in  the  defendant's  own  handwriting, 
and  all  the  judges  were  of  opinion  that  this  was  an  adoption  or 
appropriation  by  the  defendant  of  the  name,  printed  on  the  bill 
of  parcels,  as  his  signature  to  the  contract,  (x)  Lord  EUenbor- 
ough  said :  "  If  this  case  had  rested  merely  on  the  printed  name, 
unrecognized  by  and  not  brought  home  to  the  party  as  having 
been  printed  by  him  or  by  his  authority,  so  that  the  printed  name 
had  been  unappropriated  to  the  particular  contract,  it  might  have 
afforded  some  doubt,  whether  it  would  not  have  been  intrenching 
upon  the  statute  to  have  admitted  it.  But  here  there  is  a  sign- 
ing by  the  party  to  be  charged,  by  words  recognizing  the  printed 
name  as  much  as  if  he  had  subscribed  his  mark  to  it,  which  is 
strictly  the  meaning  of  signing,  and  by  that  the  party  has  incor- 
porated and  avowed  the  thing  printed  to  be  his ;  and  it  is  the 
same  in  substance  as  if  he  had  written  '  Norris  &  Co.'  with  his 
own  hand.  He  has,  by  his  handwriting,  in  effect,  said,  I  acknowl- 
edge what  I  have  written  to  be  for  the  purpose  of  exhibiting  my 
recognition  of  the  within  contract."  Le  Blanc  J.  compared  the 
case  to  one  where  a  party  should  stamp  his  name  on  a  bill  of 
parcels.  Bayley  J.  put  his  opinion  on  the  ground  that  the  defend- 
ant had  signed  the  plaintiffs'  names  as  purchasers,  and  thereby 
recognized  his  own  printed  name  as  that  of* the  seller.  And  Dam- 
pier  J.  on  much  the  same  idea,  that  is,  that  the  defendant  by 
writing  the  name  of  the  buyer  on  a  paper  in  which  he  himself  was 
named  as  the  seller,  recognized  his  name  sufficiently  to  make  it  a 
signature. 

§  262.  In  Johnson  v.  Dodgson  (y)  the  defendant  wrote  the 
terms  of  the  bargain  in  his  own  book,  beginning  with  the  Johnson  v. 
words  :  "  Sold  John  Dodgson,"  and  required  the  vendor  ^®^s®°"- 
to  sign  the  entry.  The  court  held  this  to  be  a  signature  by  Dodg- 
son, Lord  Abinger  saying  that,  "  The  cases  have  decided  that 
though  the  signature  be  in  the  beginning  or  middle  of  the 
instrument,  it  is  as  binding  as  if  at  the  foot ;  the  question  being 
always  open  to  the  jury  whether  the  party,  not  having  signed 
it  regularly  at  the  foot,  meant  to  bj  bound  by  it  as  it  stood,  or 

(u)  2  M.  &  S.  286.  (y)  2  M.  &  W.  653. 

(r)  [Ante^  §  259,  and  notes.] 
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whether  it  was  left  so  unsigned  because  he  refused  to  complete 
it."  Parke  B.  concurred,  on  the  authority  of  Saunderson  v.  Jack- 
son and  Schneider  v,  Norris,  which  he  recognized  and  approTed. 
In  Durrell  v.  Evans,  in  Cam.  Scac.  (2)  (^post^  §  267),  the  cases  of 
Saunderson  v.  Jackson,  Schneider  v.  Norris,  and  Johnson  v.  Dodg- 
son,  were  approved  and  followed. 

§  268.  In  Hubert  v.  Treherne,  (a)  which  arose  under  the  4th 
Hubert «.  SGction,  it  appeared  that  an  unincorporated  company, 
Treheme.  called  The  Equitable  Gas  Light  Company,  accepted  a 
tender  from  the  plaintifiE  for  conveying  coals.  A  draft  of  agree- 
ment was  prepared  by  the  order  of  the  directors,  and  a  minute 
entered  as  follows :  ^'  The  agreement  between  the  company  and 
Mr.  Thomas  Hubert  for  carrying  our  coals,  &c.  was  read  and  ap- 
proved, and  a  fair  copy  thereof  directed  to  be  forwarded  to  Mr. 
Hubert."  The  articles  began  by  reciting  the  names  of  the  parties, 
Thomas  Hubert  of  the  one  part,  and  Treherne  and  others,  trustees 
and  directors,  &c.  of  the  other  part ;  and  closed,  ^'  As  witness  oar 
hands."  The  articles  were  not  signed  by  anybody,  but  the  paper 
was  maintained  by  the  plaintiff  to  be  sufficiently  signed  by  the 
defendants,  because  the  names  of  defendants  were  written  in  the 
document  by  their  authority.  On  motion  to  enter  nonsuit,  all  the 
judges  held  that  the  instrument  on  its  face,  by  the  concluding 
words  showed  that  the  intention  was  that  it  should  be  subscribed, 
and  that  it  was  not  the  meaning  of  the  parties  that  their  names 
written  in  the  body  of  the  paper  should  operate  as  their  signatures. 
Maule  J.  said  :  '^  The  articles  of  agreement  do  not' seem  to  me  to 
be  a  memorandum  signed  by  anybody.  Before  the  statute  of 
frauds,  no  one  could  have  entertained  a  doubt  upon  that  point. 
Since  the  statute,  the  courts,  anxious  to  relieve  parties  against  in- 
justice, have  not  unfrequently  stretched  the  language  of  the  act- 
....  If  a  party  writes,  '  I,  A.  B.,  agree,  &c.'  with  no  such 
conclusion  as  is  found  here,  *  as  witness  our  hands,'  it  may  be 
that  this  is  a  sufficient  signature  within  the  statute  to  bind  A. 

B But  it  would  be   going   a  great   deal-  farther   than 

any  of  the  cases  have  hitherto  gone  to  hold  that  this  was  an  agree- 
ment signed  by  the  party  to  be  charged.  This  is  no  more  than 
if  it  had  been  said  by  A.  B.  that  he  would  sign  a  particular 
paper." 

§  264.  The  most  full  and  authoritative  exposition  of  the  law  on 

{x)  1  H.  &  C.  174  ;  31  L.  J.  Ex.  337.  (a)  3  M.  &  Q.  743. 
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this  subject  is  to'  be  found  in  Caton  v.  Caton,  (6)  decided  in 
the  House  of  Lords  in  May,  1867.  The  paper  there  re-  ^^^  ^ 
lied  on  was  a  memorandum  of  the  terms  of  a  marriage  Caton. 
settlement,  drawn  up  in  the  handwriting  of  the  future  husbiud, 
and  taken  to  a  solicitor's  for  execution,  but  the  settlemen.  was 
waived  by  the  parties,  and  the  memorandum  was  subsequently 
set  up  as  containing  the  agreement.  There  were  numerous  clauses, 
in  some  of  which  the  same  "  Mr.  Oaton  "  was  written  in  the  body 
of  the  paper,  and  in  others  the  initials  ^^  Rev.  R.  B.  C,"  and  some 
contained  neither  name  nor  initials.  It  was  held  that  although  to 
satisfy  the  statute  of  frauds  it  is  not  necessary  that  the  signature 
of  a  party  should  be  placed  in  any  particular  part  of  a  written  in- 
strument, it  is  necessary  that  it  should  be  so  introduced  as  to  gov- 
ern or  authenticate  evert/  material  part  of  the  instrument ;  and 
that  where,  as  in  the  case  before  the  court,  the  name  of  the  party, 
when  found  in  the  instrument,  appeared  in  such  a  way  that  it  re- 
ferred in  each  instance  only  to  the  particular  part  where  it  was 
found,  and  not  to  the  whole  instrument,  it  was  insufficient.  The 
language  of  Lord  Westbury,  whose  opinion  on  this  particular  point 
was  the  most  comprehensive  of  those  delivered  in  the  case,  was  as 
follows :  ^^  What  constitutes  a  sufficient  signature  has  been  de- 
scribed by  different  judges  in  different  words.  In  the  original 
case  upon  this  subject,  though  not  quite  the  original  case,  but  the 
case  most  frequently  referred  to  as  of  the  earliest  date,  that  of 
Stokes  V.  Moore  (1  Cox,  219),  the  language  of  the  learned  judge 
is  that  the  signature  must  authenticate  every  part  of  the  instru- 
ment ;  or,  again,  that  it  must  give  authenticity  to  every  part  of 
the  instrument.  Probably  the  phrases  '  authentic,'  and  '  authen- 
ticity,' are  not  quite  felicitous,  but  their  meaning  is  plainly  this, 
that  the  signature  must  be  so  placed  as  to  show  that  it  was  in- 
tended to  relate  and  refer  to,  and  that  in  fact  it  does  relate  and 
refer  to,  every  part  of  the  instrument.  The  language  of  Sir  Wil- 
liam Grant,  in  Ogilvie  v.  Foljambe  (8  Mer.  58),  is  (as  his  method 
was)  much  more  felicitous.  He  says  it  must  govern  every  part 
of  the  instrument.  It  must  show  that  every  part  of  the  instrument 
emanates  from  the  individual  so  signing,  and  that  the  signature 
was  intended  to  have  that  effect.  It  follows,  therefore,  that  if  a 
signature  be  found  in  an  instrument  incidentally  only,  or  having 
relation  and  reference  only  to  a  portion  of  the  instrument,  the 

(6)  L.  R.  2  H.  L.  127. 
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signature  cannot  have  that  legal  effect  and  force  which  it  must 
have  in  order  to  comply  with  the  statute,  and  to  give  authenticity 
to  the  whole  of  the  memorandum.  His  lordship  then  criticised 
the  different  clauses  of  the  memorandum  for  the  purpose  of  show- 
ing the  insuflSciency  of  the  signature  when  tested  by  these  rules, 
and  proceeded :  ^'  Now  an  ingenious  attempt  has  been  made  at 
the  bar  to  supply  that  defect  by  fastening  on  the  antecedent  words 
*  In  the  event  of  marriage  the  undernamed  parties,'  and  by  the 
force  of  these  words  of  reference  to  bring  up  the  signature  subse- 
quently found  and  treat  it  as  if  it  were  found  with  the  words  of 
reference.  My  lords,  if  we  adopted  that  device,  we  should  entirely 
defeat  the  statute.  You  cannot  by  words  of  reference  bring  up  a 
signature  and  give  it  a  different  signification  and  effect  from  that 
which  the  signature  has  in  the  original  place  in  which  it  is  found. 
What  is  contended  for  by  this  argument  differs  very  much  from 
the  process  of  incorporating  into  a  letter  or  memorandum  signed 
by  a  party  another  document  which  is  specifically  referred  to  by 
the  terms  of  the  memorandum  so  signed,  and  which,  by  virtue  of 
that  reference,  is  incorporated  into  the  body  of  the  memorandum. 
There  you  do  not  alter  the  signature,  but  you  apply  the  signature 
not  only  to  the  thing  (writing  ?)  originally  given,  but  also  to  that 
which,  by  force  of  the  reference,  is,  by  the  very  context  of  the 
original,  made  a  part  of  the  original  memorandum.  But  here  you 
would  be  taking  a  signature  intended  only  to  have  a  limited  and 
particular  effect,  and  by  force  of  the  reference  to  a  part  of  that 
document,  you  would  be  making  it  applicable  to  the  whole  of  the 
Signature  ^ocumcnt  to  which  the  signature  in  its  original  condition 
may  be  re-  ^^3  uq^  intended  to  apply,  and  could  not,  by  any  fair 
from  what    construction,  be   made   to  apply.     The   effect  of   these 

is  sifTued 

to  what  is  principles  seems  to  be  substantially  that  the  reference  to 
not'tli"^  '  connect  two  papers  or  two  clauses  so  as  to  make  one  -sig- 
reverse.  nature  apply  to  both,  must  be  from  what  is  signed  to 
what  is  unsigned,  not  the  reverse. 
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§  265.  It  is  not  within  the  scope  of  this  treatise  to  enter  into 

the  general  subject  of  the  law  of  agency,  which  is  in  no  way  al- 
ls 
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tered  by  the  statute.  The  agency  may  be  proven  by  parol  as  at 
common  law,  (a)  and  may  be  shown  by  subsequent  ratification  as 
well  as  by  antecedent  delegation  of  authority,  (i)  But  such  rat- 
ification is  only  possible  in  the  case  of  a  principal  in  existence 
Agent  when  the  contract  was  made  (anie,  §  244).  It  is  nec- 
thLni  per-  essary  that  the  agent  be  a  third  person,  and  not  the 
thS  o?her  ^^^^^  contracting  party.  ((?) 
contract-  &  266.  The  decisions  as  to  the  suflSciency  of  the  evi- 

lug  party.  ,  , 

What  evi-  dcnce  to  prove  authority  for  the  agent's  signature  haTe 
denTto*^"  not  been  numerous  under  the  17th  section.  In  Graham 
prove  2;.  Musson,  (c?)  the  plaintiff's  traveller,  Dyson,  sold  sugar 

Graham  v.  ^  *^®  defendant,  and  in  the  defendant's  presence,  and 
Musson.  at  his  request,  entered  the  contract  in  the  defendant's 
book  in  these  words :  "  Of  North  &  Co.,  thirty  mats  Maurs.  at 
71«. ;  cash,  two  months.  Fenning's  Wharf.  (Signed)  Joseph 
Dyson."  It  was  contended  that  this  was  a  note  signed  by  the  de- 
fendant, and  that  Joseph  Dyson  was  his  agent  for  signing ;  bat 
the  court  held  on  the  evidence  that  Dyson  was  the  agent  of  the 
vendor,  and  that  the  request  by  the  purchaser  that  the  vendor's 
agent  should  sign  a  memorandum  of  the  bargain  was  no  proof  of 
agency  to  sign  the  purchaser's  name;  that  the  purpose  of  the 
buyer  was  probably  to  fix  the  seller,  not  to  appoint  an  agent  to 
sign  his  own  name.  This  case  was  decided  by  Tindal  C.  J., 
Graham  v,  Vaughan,  Coltman,  and  Erskine  JJ.,  in  1839,  and  was 
FretweU       followed  by  the  same  court  in  1841,  in  Graham  v.  Fret- 

(a)  [See  Graham  v.  Musson,  7  Scott,  Gosbell  v.  Archer,  2  Ad.  &  E.  500;  Aoe- 
769;  Backer  v.  Cammeyer,  1  Esp.  105;  bal  v.  Lery,  10  Bing.  378;  Fitzmanrioe 
Harrison  i;.  Jackson,  7  T.  B.  207 ;  John-  v,  Bayley,  6  E.  &  B.  868 ;  afterwards  re- 
son  V.  Dodge,  17  111.  433;  McWhorter  v,  versed,  9  H.  L.  Cas.  78,  bat  not  on  the 
McMahon,  10  Paige,  386 ;  Alna  v.  Flam-  point  stated  in  the  text.  Sugden  V.  &  P. 
mer,  4  Greenl.  258;  Worrall  v,  Munn,  1  145.  [See  Hawkins  v.  Chace,  19  Pick. 
Selden,  229 ;  Doty  v.  Wilder,  15  111.  407  ;  (02, 506.  A  letter  signed  by  the  principal 
Long  V.  Hartwell,  5  Vroom  (N.  J.),  116;  referring  to  his  agent's  unauthorized  oon- 
Blacknall  u.  Parish,  6  Jones  Eq.  70 ;  tract  and  adopting  it,  will  render  the  oon- 
Heard  v.  Pilley,  L.  B.  4  Ch.  Ap.  548 ;  tract  valid  under  the  statute  of  frauds  as 
Youit  i;.  Hopkins,  24  111.  326 ;  1  Sugden  if  made  originally  by  him.  Newton  r. 
v.  &  P.  (8th  Am.  ed.)  145,  note  (a) ;  Bronson,  3  Keman,  587.] 
Hawkins  v,  Chace,  19  Pick.  502,  506 ;  ^c)  Sharman  v,  Brandt,  in  Ex.  Ch.  L. 
Shaw  V.  Nudd,  8  Pick.  9 ;  Blood  v.  Hardy,  R.  6  Q.  B.  720.  [See  Bent  v.  Cobb,  9 
15  Maine,  61;  Champlin  v.  Parish,  11  Gray,  387;  Smith  v.  Arnold,  5  Mason, 
Paige,  405 ;  Lawrence  v.  Taylor,  5  Hill,  414 ;  Johnson  ».  Buck,  6  Vroom  (N.  J.), 
107,112.]  888,342.] 

(6)  Maclean  v.  Dunn,    4    Bing.   722 ;        {d)  6  Bing.  N.  C.  603, 
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well,  (e)  with  the  concurrence  of  Maule  J.,  who  had  succeeded 
Vaughan  J.  on  the  bench. 

§  267.  The  whole  subject  was  fully  discussed  in  Durrell  v. 
Evans,  decided  in  the  exchequer  by  Pollock  C.  B.  and  doj^h  ^, 
Bramwell  and  Wilde  BE.  in  1861,  (/)  and  reversed  by  Evans, 
the  unanimous  opinions  of  Crompton,  Willes,  Byles,  Blackburn,. 
Keating,  and  Mellor  J.  in  the  exchequer  chamber  in  1862.  (j/) 
The  facts  were  these  :  The  plaintiflE,  Durrell,  had  hops  for  sale,  in 
the  hands  of  his  factor,  Noakes,  and  the  defendant  failed  in  an  at- 
tempt to  bargain  for  them  with  Noakes.  Afterwards,  the  plaintiff 
and  the  defendant  went  together  to  Noakes's  premises,  and  there 
concluded  a  bargain  in  his  presence.  Noakes  made  a  memorandum 
of  the  bargain  in  his  book,  which  contained  a  counterfoil,  on  which 
he  also  made  an  entry.  He  then  tore  out  the  memorandum  and 
delivered  it  to  the  defendant,  who  kept  it  and  carried  it  away. 
Before  taking  away  the  memorandum,  the  defendant  requested  that 
the  date  might  be  altered  from  the  19th  to  the  20th  of  October 
(the  effect  of  this  alteration,  according  to  the  custom  of  the  trade, 
being  to  give  to  the  defendant  an  additional  week's  credit),  and 
the  plaintiff  and  Noakes  assented  to  this,  and  the  alteration  was 
accordingly  made.  The  memorandum  was  in  the  following 
words: 

^     ^^  Messrs.  Evans. 

"  Bought  of  J.  T.  &  W.  Noakes. 
"  Bags.        Pockets.         T.  Durrell  ) 

33        Ryarsh  &  Addington.  ) 
«  Oct.  IMh  20th,  1860." 

The  entry  on  the  counterfoil  was  as  follows :  — 

^^  Sold  to  Messrs.  Evans. 
"Bags.         Pockets.         T. Durrell.  X^M  ifi 

33        Ryarsh  &  Addington.  ) 
"  Oct.  ie«i  20th,  I860." 

On  the  trial,  before  Pollock  C.  B.,  the  defendant  contended  that 
he  had  never  signed  or  authorized  the  signature  of  his  name  as  re- 
quired by  the  17th  section  to  bind  the  bargain.  The  plaintiff 
contended  that  the  name  "  Messrs.  Evans  "  written  on  the  coun- 

(e)  3  M.  &  G.  368.  {g)  31  L.  J.  Ex.  337 ;  1  H.  &  C.  174. 

(/)  30  L.  J.  Ex.  254 ;  S.  C.  nom,  Dnr- 
rell  V.  Evans,  6  H.  &  N.  660. 
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terfoil  was  so  written  by  Noakes  as  the  defendant's  agent ;  that  if 
written  by  himself,  it  would  have  been  a  sufficient  signature  ac- 
cording to  the  authority  of  Johnson  v.  Dodgson  (^arUe^  §  262),  and 
that  he  was  as  much  bound  by  the  act  of  his  agent  in  placing  the 
signature  there  as  if  done  by  himself.     The  court  of  exchequer 
were  unanimously  of  opinion  that  Noakes  throughout  had  acted 
solely  in  behalf  of  the  vendor,  and  that  the  request  of  the  defend- 
ant tiiat  the  memorandum  should  be  changed  from  the  19th  to  the 
20th  was  to  obtain  an  advantage  from  the  vendor,  but  in  no  sense 
to  make  Noakes  the  agent  of  the  purchaser.   They  therefore  made 
absolute  a  rule  for  a  nonsuit,  for  which  leave  had  been  reserved  at 
the  trial.   The  court  of  exchequer  chamber,  with  equal  unanimity, 
distinguished  the  case  from  Graham  v,  Musson  (^ante^  §  266),  and 
held  that  there  was  evidence  to  go  to  the  jury  that  Noakes  was 
the  agent  of  the  defendant,  as  well  as  of  the  plaintifE,  in  making 
the  entries ;  and,  if  so,  that  the  writing  of  the  defendant's  name 
on  the  counterfoil  was  a  sufficient  signature  according  to  the  whole 
current  of  authority.     The  grounds  for  distinguishing  the  case 
from  Graham  v.   Musson   were  stated  by  the  different  judges : 
Crompton  J. :  **  I  cannot  agree  with  my  brother  Wilde  and  Mr. 
Lush  that  the  document  in  question  was  merely  an  invoice,  and 
that  all  that  the  defendant  did  was  simply  taking  an  invoice  and 
asking  to  have  it  altered :  and  if  the  jury  had  found  that,  a  non- 
suit would  have  been  right.     But,  on  the  contrary,  I  think  that 
there  was  plenty  of  evidence  to  go  to  the  jury  on  the  question 
whether  Noakes  the  agent  was  to  make  a  record  of  a  binding  con- 
tract between  the  parties,  and  that  there  was  at  least  some  evi- 
dence from  which  the  jury  might  have  found  in  the  affirmative." 
The  learned  judge  then  pointed  out  that  the  memorandum  was  in 
duplicate,  one  *'  sold,"  the  other  "  bought,"  made  in  the  defend- 
ant's presence ;  that  the  latter  took  it,  read  it,  had  it  altered,  and 
adopted  it,  all  of  which  facts  he  considered  as  evidence  for  the  jury 
that  Noakes  was  the  agent  of  both  parties.     Byles  J. :  **  What 
does  the  defendant  do  ?     First  of  all,  he  sees  a  duplicate  written 
by  the  hand  of  the  agent,  and  he  knows  it  is  a  counterpart  of  that 
which  was  binding  on  the  plaintiff.    He  knew  what  was  delivered 
out  to  him  was  a  sale  note  in  duplicate,  and  accepts  and  keeps  it. 
The  evidence  of  what  the  defendant  did,  both  before  and  after 
Noakes  had  written  the  memorandum,  shows  that  Noakes  was  au- 
thorized by  the  defendant."     Blackburn  J. :  "  The  case   in  the 
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court  below  proceeded  on  what  was  thrown  out  by  my  brother 
Wilde,  and  I  agree  with  the  decision  of  that  court,  if  this  docu- 
ment were  a  bill  of  parcels,  or  an  invoice  in  the  strict  sense,  viz,  a 
document  which  the  vendor  writes  out,  not  on  the  account  of  both 
parties,  but  as  being  the  account  of  the  vendor,  and  not  a  mutual 
account.  But  in  the  present  instance  I  cannot  as  a  matter  of 
course  look  at  this  instrument  as  an  invoice,  a  bill  of  parcels ;  as 
intended  only  on  the  vendor's  account.  Perhaps  I  should  draw 
the  inference  that  it  was,  but  it  is  impossible  to  deny  that  there 
was  plenty  of  evidence  that  the  instrument  was  written  out  as  the 
memorandum  by  which,  and  by  nothing  else,  both  parties  were  to 
be  bound.  There  certainly  was  evidence,  I  may  say  a  good  deal 
of  evidence,  that  Noakes  was  to  alter  this  writing,  not  merely  as 

the  seller's  account,  but  as  a  document  binding  both  sides 

In  Graham  v.  Musson,  the  name  of  the  defendant,  the  buyer, 
did  not  appear  on  the  document.  The  signature  was  that  of  Dy- 
son, the  agent  of  the  seller,  put  there  at  the  request  of  Musson, 
the  buyer,  in  order  to  bind  the  seller ;  and  unless  the  name  of 
Dyson  was  used  as  equivalent  to  Musson,  there  was  no  signature 
by  the  defendant :  but  in  point  of  fact,  *  J;  Dyson '  was  equivalent 
to  *  for  or  per  pro  North  &  Co.,  J.  Dyson.'  "  (^^) 

§  268.  It  will  have  been  observed,  that,  in  some  of  Auctioneer 
the  cases  already  referred  to,  it  is  taken  for  granted  that  both  par-^ 

{g^)  [In  Mnrphj  v,  BoesCi  L.  R.  lO'Ex.  by  the  defendant  to  Noakes  the  factor  to 
126,  it  appeared  that  the  plaintiff  brought  alter  the  instmment,  was  an  adoption  of 
the  action  for  the  price  of  clocks  sold  by  his  act  in  preparing  it,  or  a  recognition  ab 
him  to  the  defendant ;  and  that  the  plain-  initio  of  the  whole  document  as  containing 
tiffs  traveller,  when  he  took  the  order  for  the  contract  Or  one  might  go  farther 
the  goods,  wrote  out  in  the  presence  of  the  and  say  that,  from  the  nature  of  the  trans- 
defendant  upon  printed  forms  two  memo-  action,  and  the  meeting  of  the  parties  at 
randums  of  it,  putting  the  defendant's  the  office,  it  might  be  thought  that  there 
name  upon  them,  and  handing  one  of  the  was  evidence  that  it  was  meant  that  Noakes 
papers  to  the  defendant,  who  kept  it ;  and  it  should  act  as  the  scribe  of  both  parties  in 
was  held  (distinguishing  Durrell  v.  Evans)  drawing  np  a  note  of  the  contract.  But 
that  there  was  no  evidence  that  the  plain-  here  there  is  an  entire  absence  of  any  act 
tiff's  traveller  signed  the  memorandums  as  of  recognition  by  the  defendant  of  the  trav- 
agent  of  the  defendant,  so  as  to  bind  him  eller  as  his  agent.'*  Bramwell  B.  said  : 
within  s.  17  of  the  statute  of  frauds.  Pol-  "  We  are,  no  doubt,  bound  by  the  decision 
lock  B.  said :  "  I  think  Durrell  v.  Evans  of  the  exchequer  chamber  in  Durrell  v, 
can  only  be  supported  if  it  decides  that  Evans,  but  this  case  is  distinguishable 
the  agency  did  not  commence  till  after  the  from  it,  and  when  I  remember  that  my 
memorandum  was  written  out,  and  that  brother  Crompton  took  part  in  that  deci- 
will  distinguish  it  from  the  facts  before  us.  sion,  I  am  bound  to  speak  of  it  with  the 
It  might  be  said  that  the  direction  given  utmost  respect."] 
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ties  at  a  an  auctioneer  is  an  agent  for  both  parties  at  a  public 
for  signing  Bolcy  for  the  purpose  of  signing.  (K)  This  lias  long  been 
established  law.  (f)  Sir  James  Mansfield,  in  Emmer- 
son  V.  Heelis, (t)  thus  gave  the  reason  for  the  decisions:  ^^By 
what  authority  does  he  write  down  the  purchaser's  name?  By 
the  authority  of  the  purchaser.  These  persons  bid,  and  announce 
their  biddings  loudly  and  particularly  enough  to  be  heard  by  the 
auctioneer.  For  what  purpose  do  they  do  this?  That  he  may 
write  down  their  names  opposite  to  the  lots.  Therefore  he  writes 
But  f  ^^  name  by  the  authority  of  the  purchaser,  and  he  is  an 
vendor  agent  for  the  purchaser.*'  It  follows  from  this  reasoning 
private  that  the  rule  does  not  apply  in  a  case  where  the  auction- 
eer sells  the  goods  of  his  principal  at  private  sale,  for 
then  he  is  the  agent  of  the  vendor  alone,  and  in  no  sense  that  of 
jK^^g  y  the  purchaser.  And  such  was  accordingly  the  decision 
^•"-  of  the  exchequer  court  in  Mews  v.  Carr.  (Jb) 

§  269.  And  on  the  same  principle  it  has  been  held,  that  the 
His  agency  circumstanccs  of  the  case  may  be  used  to  rebut  the  gen- 
chase"  t  ^^^  inference  that  the  auctioneer  is  agent  to  sign  the 
public  sale  name  of  the  highest  bidder  as  purchaser,  according  to 
proved.  the  conditions  of  the  sale.  Thus,  in  Bartlett  v.  Pur- 
Bartiett  v.  uell,  (l)  the  defendant  bought  goods  at  public  auction, 
PumeU.  under  an  agreement  with  the  plaintiff,  who  was  the  execu- 
tor of  the  defendant's  deceased  husband,  that  the  defendant  should 

(h)  [Hart  V.  Woods,  7  Blackf.  568 ;  Jen-  258 ;  O'Donnell  v.  Leeman,  43  Maine,  158, 

kins  V.  Hogg,  2  Const.  Ct.  Rep.  820 ;  Bent  160 ;  Smith  v.  Arnold,  5  Mason,  4U.    He 

V.  Cobb,  9  Gray,  397 ;  Gordon  v.  Sims,  2  cannot,  after  the  sale,  complete  and  perfect 

McCord  Ch.  164;  Pngh  v.  Chesseldine,  11  an  insufficient  memorandam  made  at  the 

Ohio,  109 ;  Bnrke  v.  Haley,  2  Gilm.  614 ;  time  of  the  sale,  so  as  to  bind  the  purchaser. 

M'Comb  V.  Wright,  4  John.  Ch.  659  ;  Horton  %  McCarty,  53  Maine,  394.   As  to 

Johnson  v.  Buck,  6  Vroom  (N.  J.),  338,  memorandums  made  by  officers,  and  per- 

342 ;  Hathaway  J.  in  Pike  v.  Balch,  38  sons  acting  in  fiduciary  capacities,  see  1 

Maine.  302,  311;  Harvey  v.  Stevens,  43  Sugden  Y.  &  P.  (8th  Am.  ed.)  147,  and 

Yt.  655,  656 ;  Brent  t;.  Green,  6  Leigh,  16 ;  notes  (r)  and  (u).] 

White  V.  Crew,  16  Geo.  416;  Anderson  v.  (t)  Hinde  v.  Whitehouse,  7  East,  558  ; 

Chick,  1  Bailey  Eq.  118;  Adams  v.  M'Mil-  Emmerson  v.  Heelis,  2  Taunt.  38;  White 

Ian,  7  Porter,  73 ;   Smith  v,  Arnold,  5  ».  Proctor,  4  Taunt.  209 ;  Kenworthy  r. 

Mason,  414 ;  Morton  v.  Dean,  13  Met  Schofield,  2  B.  &  C.  945 ;  Walker  v.  Con- 

388 ;  Cleaves  v.  Foss,  4  Greenl.  1.    The  stable,  1  B.  &  P.  306 ;  Farebrother  v.  Si|n- 

auctioneer  does  not  bind  the  purchaser  by  mons,  5  B.  &  A.  333 ;  Durrell  v.  Evans, 

his  signature,  unless  the  memorandum  be  31  L.  J.  Ex.  337  ;  1  H.  &  C.  174. 

made  at  the  time  of  the  sale.    Horton  v,  (k)  26  L.  J.  Ex.  39 ;  1  H.  &  C.  484. 

McCarty,  53  Maine,  394 ;  GUI  v.  Bickndl,  (/)  4  Ad.  &  E.  792. 
2  Cush.  355 ;  Alna  v.  Plummer,  4  Greenl. 
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be  at  liberty  to  buy,  and  that  the  price  should  go  towards  pay- 
ment of  a  legacy  of  2002.,  to  which  the  defendant  was  entitled 
under  the  will  of  the  deceased.  The  conditions  of  the  sale  were 
that  the  purchasers  were  to  pay  a  certain  percentage  at  the  sale, 
and  the  rest  on  delivery.  The  auctioneer  put  the  defendant's 
name,  like  that  of  all  other  purchasers,  on  his  catalogue  as  the 
highest  bidder,  and  it  was  contended  that  he  was  her  agent  for 
that  purpose,  and  that  she  was  therefore  bound  by  the  written 
conditions  of  the  sale.  But  the  court  held,  that  the  real  pur- 
chase was  not  a  purchase  at  auction ;  that  the  sale  was  made  be- 
fore the  auction,  and  that  the  public  bidding  was  only  used  for 
the  purpose  of  settling  the  price  at  which  the  purchaser  was  to 
take  the  goods  under  the  antecedent  bargain :  and  that  the  auc- 
tioneer was  not  the  agent  of  the  purchaser.  Denman  C.  J.  say- 
ing, "  We  do  not  overrule  the  former  cases,  but  we  consider  them 
inapplicable." 

§  270.  But  the  agency  of  the  auctioneer  for  the  purchaser  only 
b^ns  where  the  contract  is  completed  by  knocking  Aaction- 
down  the  hammer.    Up  to  that  moment  he  is  the  agent  agency  for 
of  the  vendor  exclusively.     It  is  only  when  the  bidder  begSs^''^^ 
has  become  the  purchaser,  that  the  agency  arises ;  and  ^**«n  *^« 
until  then  the  bidder  may  retract,  and  the  auctioneer  knocked 
may  do  the  same  in  behalf  of  the  vendor,  (m)    In  Bird  buyer. 
V.  Boulter  (n)  the  person  who  signed  the  purchaser's  Bird  t>. 
name  was  not  the  auctioneer,  but  his  clerk.     Held  to  be  ^u^tion- 
sufficient.  ««»'*''  ^^^^ 

§  271.  The  signature  of  a  clerk  of  a  telegraph  com-  cierk  oi 
pany  to  a  dispatch  was  held  to  be  sufficient  where  the  company. 
original  instructions  had  been  signed  by  the  party,  in  Godwin  v, 
Godwin  v.  Francis,  L.  R.  6  0.  P.  295.  (o) 

(in)  Warlow  v.  Harrison,  28  L.  J.  Q.  B.  129 ;  Johnson  v.  Buck,  6  Vroom,  338, 342, 
18;  I  E.  &  £.  295.     [Bat  when  the  sale  is  343 ;  Norris  v.  Blair,  39  Ind.  90.] 
orer,  the  auctioneer  is  agent  for  the  seller        (o)  [Contracts  may  be  made  by  tele- 
only.    Horton  v.  McCarty,  53  Maine,  894,  graphic  dispatches  and  by  them  proved 
398;  an<€,§  268,  note  (A).]  in  court.      Taylor  v.   Steamboat  Robert 

(n)  4  B.  &  Ad.  443;  [Smith  v.  Jones,  Campbell,  20   Missou.  254;   Durkee  v, 

7  Leigh,  165.    See  Smith  v.  McGregory,  Vermont    Central   R.   R.  29    Vt.  127 ; 

34  N.  H.  414,  418,  419;  Alna  v.  Plnmmer,  Henkel  v.  Pape,  L.  R.  6  Ex.  7 ;  Leonard 

4  Ghreenl.  458 ;  Meadows  v.  Meadows,  3  v.  New  York  &c.  Tel.  Co.  41  N.  T.  544 ; 

McCord,  457 ;  Gill  v.  Bicknell,  S  Cash.  Beach  v.  Raritan  &c  R.  R.  Co.  37  N.  Y. 

558;  C^thcart  v.  Kdmaghan,  5  Strobh.  457;  Rommel  v.  Wingate,  103  Mass.  327. 
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§  272.  The  signature  required  by  the  statute  is  that  of  the 
Simature  P^^J  ^  ^^  charged,  or  his  agent.  K,  therefore,  the  wg- 
by  an  nature  be  not  that  of  the  agent,  qiuL  agent,  but  only  in 

witness.  the  capacity  of  witness  to  the  writing,  it  will  not  sof- 
Auction-  fice.  In  Gosbell  v.  Archer  (i>)  the  clerk  of  the  aao- 
as  witness,  tioneer,  who  had  authority  to  act  for  his  master,  signed 
GosbeU  V.  a  memorandum  of  the  sale,  as  witness  to  the  signature 
of  the  buyer,  and  an  attempt  was  made  to  set  up  the 
clerk's  signature  as  that  of  a  duly  authorized  agent  of  the  vendor. 
The  attempt  was  unsuccessful,  and  a  dictum  of  Lord  Eldon  (9) 
to  the  contrary  was  said  by  Denman  C.  J.  to  be  open  to  much 
observation.  The  dictum  of  Lord  Eldon  was,  that  "where  a 
party  or  principal  or  person  to  be  bound  signs  as,  what  he  cannot 
bcj  a  witness,  he  cannot  be  understood  to  sign  otherwise  than  as 
principal." 

§  273.  There .  is  a  class  of  persons  who  make  it  their  business 
^  to  act  as  agents  for  others  in  the  purchase  and  sale  of 

goods,  known  to  the  common  law  as  brokers.  These 
persons,  as  a  general  rule,  are  agents  for  both  parties,  and  their 
signature  to  the  memorandum  or  note  of  the  agreement  is  bind- 
ing on  both  principals,  if  the  memorandum  be  otherwise  sufficient 
Their  gen-  under  the  statute,  (r)  The  authority  of  a  broker  to 
thoritj.  bind  his  principals  may  by  special  agreement  be  carried 
to  any  extent  that  the  principal  may  choose,  but  the  customary 
authority  of  brokers  is  for  the  most  part  so  well  settled  as  to  be 
no  longer  a  question  of  fact  dependent  upon  evidence  of  usage, 
but  a  constituent  part  of  that  branch  of  the  common  law  known 
as  the  law-merchant,  or  the  custom  of  merchants.  There  are 
still,  however,  some  points  on  which  the  limits  of  their  authority 
are  not  fully  determined,  and  on  which  evidence  of  usage  would 

And  the  same  rnles  apply  in  determining  Goddard,  16  Gray,  442;  Hinckley  v.  Arey, 

whether  a  contract  has  been  made  by  tele-  27  Maine,  362 ;  Story  Agency,  §§  28,  SI. 

graphic  dispatches  as  in  cases  of  commn-  See  Shaw  v.  Finney,  13  Met  453,  456.    A 

nications  by  letter.    Trevor  v.  Wood,  36  memorandam  of  a  contract  of  sale  signed 

N.  Y.  307.]  by  one  who  is  agent  of  both  the  bayer  and 

ip)  2  Ad.  &  E.  500.  the  seller,  expressing  that  certain  property 

iq)  In  Coles  V.  Trecothick,  9  Yes.  251 ;  has  been  sold  at  a  certain  price,  necessarily 

and  see  the  observations  of  Sir  Edward  imports  that  it  has  been  purchased  at  tliat 

Sugden,  V.  &  P.  143.  price,  and  both  parties  are  bonnd  by  it 

(r)  [Bigelow  C.  J.  in  Coddington  v.  Butler  v,  Thompson,  2  Otto,  412.] 
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bave  a  controlling  influence  in  deciding  on  the  rights  of  the  par- 
ties. («) 

§  274.  Before  entering  into  an  examination  of  the  authorities, 
it  will  be  convenient  to  give  a  short  summary  of  the  Brokers  in 
statutes  in  relation  to  brokers  in  the  city  of  London,  as  London. 
many  of  the  cases  turn  upon  their  dealings.  Until  the  year  1870, 
the  brokers  of  London  had  from  very  early  times  been  under  the 
control  of  the  corporation  of  the  city.  The  statutes  of  6  Anne,  c. 
16, 10  Anne,  c.  19,  s.  121,  and  67  Geo.  3,  c.  60,  (t)  contain  provi- 
sions for  the  regulation  of  brokers,  and  for  defining  the  power  of 
the  corporation.  Under  these  acts  the  city  formerly  required  a 
bond  and  an  oath,  the  form  of  which,  prior  to  the  year  1818,  may 
be  found  given  in  Eemble  v.  Atkins,  7  Taunt.  260 ;  S.  C.  Holt 
N.  P.  431.  The  regulations  imposed,  and  form  of  the  bond  as 
altered  in  1818,  are  printed  at  length  in  the  appendix  to  Russell 
on  Factors  and  Brokers.  It  is  imposed  as  a  duty  on  the  broker 
that  he  shall  ^^  keep  a  book  or  register,  intituled  The  Broker's 
Book,  and  therein  truly  and  fairly  enter  all  such  contracts,  bar- 
gains, and  agreements,  on  the  day  of  the  making  thereof,  together 
with  the  Christian  and  surname  at  full  length  of  both  the  buyer 
and  seller,  and  the  quantity  and  quality  of  the  articles  sold  or 
bought,  and  the  price  of  the  same,  and  the  terms  of  credit  agreed 
upon,  and  deliver  a  contract  note  to  both  buyer  and  seller,  or 
either  of  them,  upon  being  requested  so  to  do,  within  twenty-four 
hours  after  such  request,  respectively  containing  therein  a  true 
copy  of  such  entry  ;  and  shall  upon  demand  made  by  any  or  either 
of  the  parties,  buyer  or  seller,  concerned  therein,  produce  and 
show  such  entry  to  them  or  either  qt  them,  to  manifest  and  prove 
the  truth  and  certainty  of  such  contracts  and  agreements."  But 
by  the  London  brokers  relief  act,  1870,  most  of  these  Broken  re- 
powers  were  taken  away,  the  bonds  are  no  longer  re-  1870. 
quired,  the  rules  and  regulations  are  no  longer  to  be  enforced  by 
the  corporation,  and  now  brokers  are  only  required  to  be  admitted 
by  the  corporation,  and  a  list  of  brokers  is  kept,  from  which  any 
broker  may  be  removed  for  fraud  or  other  offences  in  the  man- 
ner specified  in  the  act. 

(f )  See,  for  example,  Dickinson  v.  Lil-  notes  at  p.  426  of  toI.  i.  Chitty's  Collection 

wall,  4  Camp.  279 ;  Baines  o.Ewing,  L.  R.  of  Statutes,  ed.  1865 ;  that  of  6  Anne  is 

1  Ex.  320;  35  L.  J.  Ex.  194.  in  the  text,  at  p.  424. 

(2)  These  statutes  will  be  found  in  the 
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§  275.  Mr.  Justice  Blackburn  (u)  warns  his  readers  not  to  con- 
Contract  found  the  contract  notes  here  mentioned,  which  are  a 
^^^^  copy  of  the  entry,  with  the  bought  and  sold  notes  which 

are  or  ought  to  be  made  out  at  the  time  of  making  the  contract 
and  generally  as  soon  as,  or  before  it  is  entered  in  the  book,  and 
he  remarks  that  no  mention  is  made  of  the  bought  and  sold  notes 
ill  the  bonds  or  regulations.  But  Lord  EUenborough  expressly 
says,  in  Hinde  v.  Whitehouse,  (x)  and  Heyman  v.  Neale,  (y)  that 
the  bought  and  sold  notes  are  '^  transcribed  from  the  book,"  are 
^^  copies  of  the  entry,"  and  this  may  be  found  repeated  passim  in 
the  reported  cases,  although  no  doubt  these  notes  are  very  fre- 
quently made  in  the  manner  stated  by  Blackburn  J.  as  is  also  ap- 
Brokers  in  P^^ent  in  the  reported  cases.  The  brokers  in  London 
bo'^^d  b  ^^^  bound  by  the  customs  of  trade,  just  as  all  other 
customs  of  brokers  are,  and  such  customs  are  valid  in  spite  of  any* 
thing  to  the  contrary  in  the  bonds  and  regulations  which 
are  purely  municipal,  (z) 

§  276.  When  a  broker  has  succeeded  in  making  a  contract,  he 
Bought  reduces  it  to  writing,  and  delivers  to  each  party  a  copy 
notes.  of  the  terms  as  reduced  to  writing  by  him.     He  also 

ought  to  enter  them  in  his  book,  and  sign  the  entry.  What  he 
delivers  to  the  seller  is  called  the  sold  note :  to  the  buyer,  the 
bought  note.  No  particular  form  is  required,  and  from  the  cases 
it  seems  that  there  are  four  varieties  used  in  practice.  The  first 
is  where  on  the  face  of  the  notes  the  broker  professes  to  act  for 
both  the  parties  whose  names  are  disclosed  in  the  note.  The  sold 
note  then,  in  substance,  says,  "  sold  for  A.  B.  to  C.  D.,"  and  sets 
out  the  terms  of  the  bargain  :  the  bought  note  begins,  ^^  Bought 
for  C.  D.  of  A.  B.,"  or  equivalent  language,  and  sets  out  the  same 
terms  as  the  sold  note,  and  both  are  signed  by  the  broker.  The 
second  form  is  where  the  broker  does  not  disclose  in  the  bought 
note  the  name  of  the  vendor,  nor  in  the  sold  note  the  name  of 
the  purchaser,  but  still  shows  that  he  is  acting  as  broker,  not 
principal.  The  form  then  is  simply,  "  Bought  for  C.  D."  and 
"  Sold  for  A.  B."  The  third  form  is  where  the  broker,  on 
the  face  of  the  note,  appears  to  be  the  principal,  though  he  is 
really  only  an  agent.  Instead  of  giving  only  to  the  buyer  a  note, 
"  Bought  for  you  by  me,"  he  ^ves  it  in  this  form :  "  Sold  to  you 

(tf)  P.  98.  (y)  2  Camp.  837. 

(x)  7  East,  559.  (t)  Ex  parte  Dyster,  2  Rose,  348. 
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by  me."  By  so  doing  he  assumes  the  obligation  of  a  principal, 
and  cannot  escape  responsibility  by  parol  proof  that  he  was  only 
acting  as  broker  for  another,  although  the  party  to  whom  he  gives 
such  a  note  is  at  liberty  to  show  that  there  was  an  unnamed  prin- 
cipal, and  to  make  this  principal  responsible  (ante,  §§  239-241)  . 
Th^  fourth  form  is  where  the  broker  professes  to  sign  as  a  broker, 
but  is  really  a  principal, as  in  the  cases  of  Sharman  v.  Brandt 
and  Mollett  v.  Robinson  (ante,  §§  241,  242),  in  which  case  his 
signature  does  not  bind  the  other  party,  and  he  cannot  sue  on  the 
contract,  except  perhaps  ou  proof  of  such  us€ig6  as  was  shown  to 
exist  in  Mollett  v.  Robinson. 

§  277.  According  to  either  of  the  first  two  forms,  the  party 
who  receives  and  keeps  a  note,  in  which  the  broker  tells  him  in 
effect :  "  I  have  bought  for  you,  or  I  have  sold  for  you,"  plainly 
admits  that  the  broker  acted  by  his  authority,  and  as  his  agent, 
and  the  signature  of  the  broker  is  therefore  the  signature  of  the 
party  accepting  and  retaining  such  a  note ;  but  according  to  the 
third  form,  the  broker  says,  in  effect :  "  I  myself  sell  to  you," 
and  the  acceptance  of  a  paper  describing  the  broker  as  the  prin- 
cipal who  sells,  plainly  repels  any  inference  that  he  is  acting  as 
agent  for  the  party  who  buys,  and  in  the  absence  of  other  evi- 
dence, the  broker's  signature  would  not  be  that  of  an  agent  of  the 
party  retaining  the  note :  and  by  the  fourth  form,  the  language 
of  the  written  contract  is  at  variance  with  the  real  truth  of  the 
matter,  unless  understood  as  qualified  by  the  usage  proved  to  ex- 
ist in  Mollett  v.  Robinson.  These  observations  (many  of  which 
are  extracted  from  Blackburn  on  Sales)  have  a  direct  bearing 
on  points  long  in  dispute,  and  some  of  which  are  yet  vexed 
questions,  as  will  abundantly  appear  on  a  review  of  the  authori- 
ties. 

§  278.  Where  the  bought  and  sold  notes  and  the  entry  in  the 
broker's  books  all  correspond,  no  dispute  can  arise  as  to  the  Teal 
terms  of  the  bargain  ;  but  it  sometimes  happens  that  the  bought 
and  sold  notes  differ  from  each  other,  and  even  that  neither  cor- 
responds with  the  entry  in  the  book.  It  then  becomes  necessary 
to  determine  the  legal  effect  of  the  variance,  and  there  has  not 
oidy  been  great  conflict  in  the  decisions  of  the  courts,  but  some- 
times great  change  in  the  opinions  of  the  same  judge.  As  re- 
gards the  signed  entry  in  the  broker's  book,  it  has  been  Entry  in 
held  at  different  times  that  it  did,  and  that  it  did  not,   book  — 
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op?^o1a  ai  constitute  the  contract  between  the  parties  ;  (a)  and  it 
to  ito  effect,  has  also  been  held  that  it  was  not  even  admissible  in 
evidence,  or,  at  all  events,  not  without  proof,  that  the  entry  was 
either  seen  by  the  parties  when  they  contracted,  or  was  assented 
to  by  them.  The  most  convenient  method  of  reviewing  the  de- 
cisions will  be  to  follow  the  leading  cases  in  order  of  time,  and 
then  educe  the  propositions  fairly  embraced  in  them. 

§  279.  In  1806  there  was  this  dictum  of  Lord  Ellenborough  in 
^^^^  of  Hinde  v.  Whitehouse  (6)  on  the  subject :  "  In  all  sales 
the  cases,  made  by  brokers  acting  between  the  parties  buying  and 
White-'''  Belling,  the  memorandum  in  the  broker's  booh^  and  the 
house.  bought  and  sold  notes  transcribed  therefrom^  and  deliv- 
ered to  the  buyers  and  sellers  respectively,  have  been  holden  a 
sufficient  compliance  with  the  statute.''  His  lordship  here  speaks 
of  bought  and  sold  notes  as  mere  copies  of  the  book,  and  the  in- 
ference would  be  that  he  considered  the  book,  as  the  original,  to 
be  of  more  weight  than  copies  from  it. 

§  280.  In  1807  he  gave  this  opinion  expressly  in  Heyman  w. 
Heyman  v.  Neale,  (<?)  saying :  "  After  the  broker  has  entered  the 
Neaie.  contract  in  his  book,  I  am  of  opinion  that  neither  party- 
can  recede  from  it.  The  bought  and  sold  note  is  not  sent  on  ap~ 
probation^  nor  does  it  constitute  the  contract.  The  entry  made 
and  signed  by  the  broker,  who  is  the  agent  of  both  parties,  is 
alone  the  binding  contract.  What  is  called  the  bought  and  sold 
note  is  only  a  copy  of  the  other^  which  would  be  valid  and  bind- 
ing, although  no  bought  or  sold  note  was  ever  sent  to  the  vendor 
and  purchaser.**  In  this  case  the  bought  and  sold  notes  were 
sworn  by  the  broker  to  be  copies  of  the  entry  in  his  book,  and 
the  buyer  had,  soon  after  receiving  the  bought  note,  objected  and 
said  he  would  not  be  bound  by  it. 

§  281.  In  1810,  in  Hodgson  v.  Davies,  (i)  the  sale  was  through 
Hod^nr.  »  broker  who  rendered  bought  and  sold  notes,  showing 
Davies.  ^^^^  payment  was  to  be  by  bill  at  two  and  four  months. 
Five  days  afterwards  the  defendant,  being  called  on  for  delivery 
of  the  goods  sold,  objected  to  the  sufficiency  of  the  plaintiff,  and 
refused  to  perform  the  contract.  Lord  Ellenborough  thought  at 
first  that  the  contract  concluded  by  the  broker  was  absolute,  un^ 

(a)  [See    Coddington  v.  Goddard,  16        (b)  7  East,  509. 
Gray,  442,  Bigelow    C.  J. ;    Remick   v.       (e)  2  Camp.  337. 
8andfoi4i  118  Mass.  106, 107.]  (c^)  2  Camp.  530. 
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les8  Td%  authority  was  limited  hy  writing  of  which  the  purchaser 
had  notice.  But  the  gentlemen  of  the  special  jury  said  that  un- 
less the  name  of  the  purchaser  has  been  previously  communicated 
to  the  seller,  if  the  payment  is  to  be  by  bill,  the  seller  is  always 
understood  to  reserve  to  himself  the  power  of  disapproving  of  the 
sufficiency  of  the  purchaser,  and  annulling  the  contract.  Lord 
Ellenborough  allowed  this  to  be  a  valid  and  reasonable  usage,  but 
left  it  to  the  jury  whether  the  delay  of  five  days  in  objecting  was 
not  unreasonable  according  to  the  usual  commercial  practice,  and 
the  jury  found  that  it  was. 

§  282.  In  1814,  the  court  of  common  pleas  decided  the  case  of 
Thornton  v.   Kempster(e)  (ante^   §   261),  where  the  Thornton 
broker's  sold  note  described  a  sale  of  St.  Petersburg  ster. 
hemp,  and  the  bought  note  described  the  goods,  as  Riga  Rhine 
hemp,  a  different  and  superior  article.     The  court  considered  the 
case  as  though  no  broker  had  intervened,  and  the  parties  had  per- 
sonally exchanged  the  notes,  holding  that  there  never  had  been 
any  agreement  as  to  the  subject-matter  of  the  contract,  and  there- 
fore no  contract  at  all  between  the  parties.     In  1816  Gumming 
V,  Roebuck  (/)  was  tried  before   Gibbs  C.  J.  at  nisi  Gumming 
prius,  and  it  appeared  that  the  bought  and  sold  notes  buck, 
differed.     The  learned  chief  justice  said  :  "  If  the  broker  deliver 
a  different  note  of  the  contract  to  each  party  contracting,  there 
is  no  valid  contract.     There  is,  I  believe,  a  case  which  states  the 
entry  in  the  broker's  book  to  be  the  original  contract,  but  it  has 
been  since  contradicted."     It  has  been  surmised  that  the  case  al- 
luded to  was  that  of  Heyman  v.  Neale,  (^)  but  no  case  has  been 
found  in  the  Reports  justifying  the  assertion  of  the  chief  justice 
that  Heyman  v.  Neale  had  been  contradicted. 

§  283.  In  1826  the  subject  first  came  before  the  full  court  in 
the  queen's  bench  in  two  cases.  In  the  first.  Grant  v.  ortnt  v. 
Fletcher,  (h)  there  was  a  material  variance  between  the  ^^®^*^^*^' 
bought  and  sold  notes,  and  the  broker  had  made  an  unsigned 
entry  in  his  "  memorandum  book,"  which  entry  was  incomplete, 
not  naming  the  vendor.  The  plaintiff  was  nonsuited  at  the  as- 
sizes, on  the  ground  that  there  was  no  valid  contract  between  the 
parties.  Abbott  C.  J.  delivered  the  opinion  of  the  court  on  the 
motion  for  a  new  trial.     "  The  broker  is  the  agent  of  both  par- 

(«)  5  Taunt.  786.  (g)  2  Camp.  337. 

(/)  Hoh,  172.  (A)  5  B.  &  C.  436. 
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ties,  and  as  such  may  bind  them  by  signing  the  same  contract  cmi 
behalf  of  buyer  and  seller ;  but  if  he  does  not  sign  the  same  con* 

tract  for  both  parties,  neither  will  be  bound The  entry  in 

the  broker's  book  is,  properly  speaking^  the  original,  and  aught  to 
he  signed  ly  him.  The  bought  and  sold  notes  delivered  to  the 
parties  oiLght  to  he  copies  of  it.  A  valid  contract  may  probably 
be  made  by  perfect  notes  signed  by  the  broker,  and  delivered  to 
the  parties,  although  the  book  be  not  signed ;  but  if  the  notes  are 
imperfect,  an  unsigned  entry  in  the  book  will  not  supply  the  de- 
fect." 

§  284.  In  Goom  v.  Aflalo,  (t)  the  other  case,  the  decision  was 
Goom  V.  express  that  the  bought  and  sold  notes  suffice  to  satisfy 
Aflalo.  ^jjg  statute,  if  otherwise  unobjectionable,  even  though 
the  entry  in  the  broker's  book  be  unsigned.  The  broker  in  this 
case  made  his  entry  complete  in  its  terms  on  the  23d  of  February, 
as  soon  as  he  had  concluded  the  contract,  but  did  not  sign  it.  On 
the  same  evening  he  sent  to  the  parties  bought  and  sold  notes 
signed  by  him,  copied  from  the  entry  in  his  books.  Next  morn- 
ing the  defendant  objected  to,  and  returned  the  sold  note,  and  re- 
fused to  deliver  the  goods.  The  court  held  the  contract  binding, 
notwithstanding  the  absence  of  signature  to  the  entry  in  the  book, 
Abbott  C.  J.  saying,  "  The  entry  in  the  book  has  been  called  the 
original,  and  the  notes  copies :  but  there  is  not  any  actual  deci- 
sion that  a  valid  contract  may  not  he  made  by  notes  duly  signed^ 

if  the  entry  he  unsigned We  have  no  doubt  that  a  broker 

ought  to  sign  his  book,  and  that  every  punctual  broker  will  do  so. 
But  if  we  were  to  hold  such  a  signature  essential  to  the  validity  of 
a  contract^  we  should  go  farther  than  the  courts  have  hitherto  gone^ 
and  might  possibly  lay  down  a  rule  that  would  be  followed  by  se- 
rious inconvenience,  hecause  we  should  make  the  validity  of  the 
contract  to  depend  upon  some  private  act,  of  which  neither  of  the 
parties  to  the  contract  would  he  informed,  and  thereby  place  it  in 
the  power  of  a  negligent  or  fraudulent  man  to  render  the  engage- 
ments of  parties  valid  or  invalid  at  his  pleasure." 

§  285.  In  Thornton  v.  Meux,  (A)  in  1827,  tried  before  Chief 
Thornton  Justice  Abbott,  at  Guildhall,  there  was  a  variance  be* 
V,  Meux.  tween  the  bought  and  sold  notes,  and  plaintiff  offered  in 
evidence  the  entry  in  the  broker's  book  to  show  which  of  the  two 
was  correct,  but  on  objection  the  evidence  was  excluded,  the  chief 

(t)  6  B.  &  C.  117.  (*)  Moody  &  M.  43. 
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justice  saying :  ^'I  used  to  think  at  one  time  that  the  broker's 
book  was  the  proper  evidence  of  the  contract ;  but  I  afterwards 
changed  my  opinion,  and  held,  conformably  to  the  rest  of  the 
court,  that  the  copies  delivered  to  the  parties  were  the  evidence 
of  the  contract  they  entered  into,  still  feeling  it  to  be  a  duty  in 
the  broker  to  take  care  that  the  copies  should  correspond.  I  think 
I  must  still  act  upon  that  opinion,  and  refuse  the  evidence." 

§  286.  It  will  be  apparent  from  the  foregoing  cases  how  com- 
pletely the  opinion  of  the  learned  chief  justice  had  been  changed ; 
his  view  being  jir%t^  in  Grant  v.  Fletcher,  that  the  book  was  the 
original,  though  probably^  if  the  bought  and  sold  notes  were  per- 
fect, the  book  might  be  dispensed  with ;  secondly^  in  Goom  v. 
Aflalo,  that  the  broker's  signature  in  his  book  was  not  essential  to 
the  validity  of  the  contract ;  and  thirdly^  in  Thornton  v,  Meux, 
that  the  signed  entry  was  not  even  admissible  in  evidence,  and 
that  the  bought  and  sold  notes  were  the  sole  evidence  of  the  con- 
tract between  the  parties. 

§  287.  Hawes  v,  Forster  (l)  was  twice  tried  :  first  in  1832,  and 
again  in  1834.  On  the  first  trial,  the  plaintiff  put  in  Hawes  v, 
the  bought  note,  and  proved  by  the  broker  that  he  had  ^®"^^- 
made  the  contract,  entered  it  in  his  book,  signed  the  entry,  and 
sent  the  bought  and  sold  notes  to  the  parties  on  the  same  even- 
ing ;  but  the  broker  could  not  tell  which  was  first  written,  the 
entry  or  the  notes.  Plaintiff  closed  his  evidence  without  calling 
for  the  sold  note,  and  thereupon  the  defendant  moved  for  nonsuit, 
but  Lord  Denman  held  that  the  plaintiff  was  not  bound  to  give 
any  evidence  of  the  sold  note.  The  defendant  then  offered  to 
prove  by  the  broker's  book  a  variance  from  the  bought  note  put 
in,  contending  that  the  entry  was  the  original  contract ;  but  this 
was  objected  to  on  the  authority  of  Thornton  v,  Meux  (^supruy  § 
285),  and  the  evidence  was  rejected.  Lord  Denman  saying:  "I 
am  of  opinion  that  the  plaintiffs  have  proved  a  contract  by  pro- 
ducing the  bought  note It  is  not  shown  that  the  sold  note 

delivered  to  the  defendants  differed  from  the  bought  note  deliv- 
ered to  the  plaintiffs ;  had  that  been  the  case,  it  would  have  been 
very  material.  But  in  the  absence  of  all  proof  of  that  nature,  I 
am  clearly  of  opinion  that  I  must  look  to  the  bought  note,  and 
to  that  alone^  as  the  evidence  of  the  terms  of  the  contract."  The 
defendants  afterwards  moved  for  a  nonsuit  before  the  court  in 

(/)  I  Mood.  &  Rob.  368. 
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banc,  on  the  ground  of  the  non-production  of  the  sold  note,  but 
failed.  They  also  moved  for  a  new  trial,  on  the  ground  of  the 
exclusion  of  the  broker's  book,  and  succeeded,  the  lord  chief  jus- 
tice saying,  "  that  the  court  doubted  whether  the  case  involved 
any  point  of  law  at  all,  and  whether  it  did  not  rather  turn  upon 
the  custom,  viz,  how  the  broker's  book  was  treated  by  those  who 
dealt  with  him."  On  the  second  trial  the  sold  note  was  produced, 
and  corresponded  with  the  bought  note,  and  proof  was  given  by 
merchants  that  the  broker's  book  was  never  referred  to,  and  that 
they  always  looked  to  the  bought  and  sold  notes  as  the  contract. 
The  broker's  book  showed  a  material  variance  from  the  bought 
and  sold  notes,  and  Lord  Denman  put  the  question  to  the  jury, 
"  Whether  the  bought  and  sold  notes  constituted  the  contract,  or 
whether  the  entry  in  the  broker's  book,  which  in  this  instance  dif- 
fered from  the  bought  and  sold  notes,  constituted  it?"  His  lord- 
ship intimated  his  own  opinion  to  be  that  in  law  the  note  deliv- 
ered by  the  broker  was  the  real  contract ;  (m)  but  said  that  it 
had  been  thought  better  to  take  the  opinion  of  the  jury  as  to  the 
usage  of  trade  as  a  matter  of  fact,  and  told  them :  '^  If  the  evi- 
dence has  satisfied  you  that,  according  to  the  usage  of  trade,  the 
bought  and  sold  notes  are  the  contract,  then  you  will  find  a  ver- 
dict for  the  plaintiffs."  The  jury  found  for  the  plaintiffs,  and  the 
defendants  at  first  indicated  the  intention  of  carrying  the  case  to 
a  higher  court,  but  afterwards  submitted  to  the  verdict. 

§  288.  In  1842  the  exchequer  court  had  the  subject,  together 
with  the  decision  in  Hawes  v,  Forster,  under  consideration  in  the 
Thornton  case  of  Thomton  v,  Charles,  (n)  Parke  B.  and  Lord 
V.  Charles,  ^binger  held  opposite  opinions.  Parke  B.  said :  "  I 
apprehend  it  has  never  been  decided  that  the  note  entered  by  the 
broker  in  his  book,  and  signed  by  him,  would  not  be  good  evi- 
dence of  the  contract  so  as  to  satisfy  the  statute  of  frauds,  there 
being  no  other.  The  case  of  Hawes  v.  Forster  underwent  much  dis- 
cussion in  the  court  of  king's  bench  when  I  was  a  member  of  that 
court,  and  there  was  some  difference  of  opinion  among  the  judges  ; 
but  ultimately  it  went  down  to  a  new  trial,  in  order  to  ascertain 
whether  there  was  any  usage  or  custom  of  trade  which  makes  the 

broker's  note  evidence  of  the  contract Certainly  it  waz 

the  impression  of  part  of  the  court  that  the  contract  entered  in  the 

(m)  See  dictum  of  Denman  C.  J.  also,        (n)  9  M.  &  W.  802. 
in  Trucman  r.  Lodcr,  II  Ad.  &  E.  589. 
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book  was  the  original  contract^  and  that  the  bought  and  sold  notes 
did  not  constitute  the  contract.  The  jury  found  that  the  bought 
and  sold  notes  were  evidence  of  the  contract ;  but,  on  the  ground 
that  these  documents  having  been  delivered  to  each  of  the  par- 
ties after  signing  the  entry  in  the  book,  constituted  evidence  of  a 
neto  contract,  made  between  the  parties  on  the  footing  of  those 
notes,  (o)  That  case  may  be  perfectly  correct,  but  it  does  not 
decide  that  if  the  bought  and  sold  notes  disagree,  or  (and  ?)  there 
be  a  memorandum  in  the  book  made  according  to  the  intention  of 
the  parties,  that  memorandum  signed  by  the  broker  would  not  be 
good  evidence  to  satisfy  the  statute  of  frauds."  Lord  Abinger 
said :  ^^  I  desire  it  to  be  understood  that  I  adhere  to  the  opinion 
given  by  me,  that  when  the  bought  and  sold  notes  differ  materi- 
ally from  each  other,  there  is  no  contract,  unless  it  be  shown  that 
the  broker's  book  was  known  to  the  parties." 

§  289.  In  Pitts  v.  Beckett,  (jp)  in  1845,  the  plaintiff,  who  had 
wool  for  sale  in  the  hands  of  a  wool-broker,  took  the  de-  pitts  «. 
fendant  to  the  broker's  office,  and  there  sold  the  wool  by  ^^*^®'*' 
sample  in  the  broker's  presence,  it  being  part  of  the  bargain  that 
the  wool  was  to  be  in  good  dry  condition.  In  the  afternoon  of  the 
same  day  the  broker  wrote  to  the  plaintiff :  "  Dear  Sir,  —  We 
have  this  day  sold  on  your  account,  Messrs.  Beckett  &  Brothers  " 
(here  followed  a  description  of  the  terms)  "  brokerage  1  per  cent, 
Hughes  &  Ronald."  A  machine  copy  of  this  communication  was 
made  in  the  broker's  book.  The  broker  did  not  write  at  all  to 
the  purchasers,  nor  send  them  any  note  of  the  contract.  The  note 
to  the  plaintiff  said  nothing '  about  the  stipulation  that  the  bulk 
should  be  in  good  dry  condition.  The  defendants  rejected  the 
wool  when  sent  to  them,  on  the  ground  that  it  was  not  in  good 
condition,  and  the  jury  found  this  to  be  true.  The  evidence 
offered  was  the  note  written  to  the  plaintiff,  and  the  machine  copy 
of  it  as  being  the  entry  in  the  broker's  book.  Held  that  the 
aathority  given  to  the  broker  by  the  defendant  was,  not  to  make 
a  bargain  for  him,  but  to  reduce  to  writing  and  sign  the  bargain 
actually  made  ;  that  the  broker,  therefore,  was  without  authority 
from  the  defendant  to  sign  a  bargain  which  omitted  one  of  the 
material  stipulations,  viz,  that  the  wool  should  be  in  good  dry  con- 
dition ;  and  that  the  paper  offered  in  evidence  against  defendants 

(o)  See  statement  of  Patteson  J.  to  same        (p)  13  M.  &  W.  743. 
effect,  infra,  §  290. 
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was  therefore  not  signed  by  them  or  their  f^ent.  The  judges 
also  intimated  very  strongly  the  opinion,  that  the  broker's  signa- 
ture was  not  intended  by  him  to  represent  the  buyer's  signature, 
and  that  the  paper  was  a  mere  letter  of  advice,  written  in  his 
character  of  agent  of  the  plaintiff,  copied  by  machine  into  his  let- 
ter-book, and  not  intended  as  one  of  the  bought  and  sold  notes 
usually  delivered  by  brokers. 

§  290.  In  1851  the  subject  was  elaborately  considered  ih  the 
Sieve-  queen's  bench,  in  the  case  of  Sievewright  v,  Archi- 
Ij^baid.  bald,  (y)  before  Lord  Campbell  C.  J.  and  Erie,  Patte- 
son,  and  Wightman  JJ.  The  case  was  tried  at  Guildhall  before 
the  chief  justice,  and  there  was  a  verdict  for  the  plaintiff,  witii 
leave  reserved  to  move  to  set  it  aside,  and  enter  a  verdict  for  the 
defendant.  The  declaration  set  out  an  alleged  '^  sold  note,"  and 
contained  a  count  for  goods  bargained  and  sold.  A  variance  was 
afterwards  discovered  between  the  bought  and  sold  notes,  and  an 
amendment  alleging  the  bought  note  was  allowed,  on  its  being 
stated  to  the  learned  chief  justice  that  the  plaintiff  could  give 
evidence  of  a  subsequent  ratification  of  the  bought  note  by  the 
defendant.  The  sold  note  was  for  a  sale  to  the  defendant  of  "  500 
tons  Messrs.  Dunlop^  Wilson  Sf  Co.^s  pig  iron."  The  bought  note 
was  for  "  600  tons  of  Scotch  pig  iron."  The  broker  proved  an 
order  from  the  plaintiff  to  sell  500  tons  of  Dunlop,  Wilson  &  Co/s 
iron  :  that  their  iron  was  Scotch  iron,  and  that  they  were  manu- 
facturers of  iron  in  Scotland ;  and  that  the  agreement  with  the 
defendant  was,  that  he  purchased  from  the  broker  500  tons  of 
Dunlop^  Wilson  ^  Co.^s  iron.  The  name  of  the  sellers  was  given 
to  the  purchaser.  The  bought  and  sold  notes  were  complete  in 
eveiy  respect,  and  corresponded,  save  in  the  variance  between  the 
words  "  Scotch  iron  "  and  "  Dunlop,  Wilson  &  Co.'s  iron.  There 
was  no  entry  in  the  broker's  hook  signed  by  him. 

§  291.  The  views  of  the  judges  differed  so  widely,  and  their  ob- 
servations on  every  branch  of  this  vexed  subject  are  so  important, 
that  it  is  necessary  to  transcribe  them  at  considerable  length.  Lord 
Campbell's  judgment  was  concurred  in  entirely  by  Wightman  J. 
who  heard  the  argument  in  April,  but  was  unable  to  be  present  at 
Lord  the  decision  in  the  following  June.     His  lordship  first 

Campbell's    ,    ,  ,      ,  ,  #**•«•  i  ^        ■        •# 

opinion.  held  that  there  was  not  sumcient  evidence  to  justify 
the  verdict  of  the  jury  that  the  defendant  had  ratified  the  con- 

(q)  20  L.  J.  Q.  B.  529 ;  17  Q.  B.  115. 
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tract  expressed  in  the  bought  note.  Next,  that  there  was  no 
parol  agreement  shown  by  the  evidence,  antecedent  to  the  bought 
note,  and  of  which  that  bought  note  could  properly  be  said  to  be 
a  memorandum,  but  that  the  agreement  itself  was  intended  to  be 
in  writing^  and  was  understood  hy  the  parties  to  have  been  reduced 
to  writing  when  made :  and  his  lordship  then  continued  his  rea- 
soning on  the  supposition  that  this  view  was  erroneous,  and  that 
there  had  been  an  antecedent  parol  agreem(^nt,  in  these  words : 
^^  Can  this  (the  bought  note)  be  said  to  be  a  true  memorandum  of 
the  agreement  ?  We  are  here  again  met  by  the  question  of  the 
variance^  which  is  as  strong  between  the  parol  agreement  and  the 
bought  note,  as  between  the  bought  note  and  the  sold  note.  If  the 
bought  note  can  be  considered  a  memorandum  of  the  parol  agree- 
ment, so  may  the  sold  note,  and  which  of  them  is  to  prevail  ?  It 
seems  to  me,  therefore,  that  we  get  back  to  the  same  point  at  which 
we  were  when  the  variance  was  first  objected  to,  and  the  declara- 
tion was  amended.  I  by  no  means  say  that  where  there  are 
bought  and  sold  notes,  they  must  necessarily  be  the  only  evidence 
of  the  contract :  circumstances  may  be  imagined  in  which  they 
might  be  used  as  a  memorandum  of  a  parol  agreement.  Where 
there  has  been  an  entry  of  the  contract  by  the  broker  in  his  book, 
signed  by  him,  I  should  hold  without  hesitation,  notwithstanding 
some  dicta  and  a  supposed  ruling  by  Lord  Tenterden,  in  Thornton 
v.  Meux,  to  the  contrary,  that  this  entry  is  the  binding  contract  be- 
tween the  parties^  and  that  a  mistake  made  by  him  when  sending 
a  copy  of  it  in  the  shape  of  a  bought  or  sold  note  would  not  affect 
its  validity.  Being  authorized  by  the  one  to  sell  and  the  other  to 
buy  in  the  terms  of  the  contract,  when  he  has  reduced  it  into  writ- 
ing, and  signed  it  as  their  common  agent,  it  binds  them  both  ac- 
cording to  the  statute  of  frauds,  as  if  both  had  signed  it  with  their 
own  hands.  The  duty  of  the  broker  requires  him  to  do  so,  and 
until  recent  times  this  duty  was  scrupulously  performed  by  every 
broker.  What  are  called  the  bought  and  sold  notes  are  sent  by 
him  to  his  principals  by  way  of  information  that  he  has  acted  upon 
their  instructions,  but  not  as  the  actual  contract  which  was  to  be 
binding  on  them.  This  clearly  appears  from  the  practice  still 
followed,  of  sending  the  bought  note  to  the  buyer  and  the  sold  note 
to  the  seller,  whereas,  if  these  notes  had  been  meant  to  constitute 
the  contract,  the  bought  note  would  be  put  into  the  hands  of  the 
seller,  and  the  sold  note  into  the  hands  of  the  buyer,  that  each 
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might  have  the  engagement  of  the  other  party,  and  not  his  own. 
But  the  broker,  to  save  himself  trouble,  now  omits  to  enter  and 
sign  any  contract  in  his  book,  and  still  sends  the  bought  and  sold 
notes  as  before.  If  these  agree,  they  are  held  to  constitute  a 
binding  contract ;  if  there  he  any  material  variance  between  them^ 
they  are  both  ntUlitieSj  and  there  is  no  binding  contract.  This  last 
proposition,  though  combated  by  the  plaintiff's  counsel,  had  been 
laid  down  and  acted  upon  in  such  a  long  series  of  cases,  that  I 

could  not  venture  to  contravene  it  if  I  did  not  assent  to  it 

In  the  present  case,  there  being  a  material  variance  between  the 
bought  and  sold  notes,  they  do  not  constitute  a  binding  contract ; 
there  is  no  entry  in  the  broker's  book  signed  by  him ;  and  if  there 
were  a  parol  agreement,  there  being  no  sufficient  mention  of  it  in 
writing,  nor  any  part  acceptance  or  part  payment,  the  statute  of 
frauds  has  not  been  complied  with,  and  I  agree  with  my  brother 
Patteson  in  thinking  that  the  defendant  is  entitled  to  our  verdict." 
PattcsonJ.  Patteson  J.  Said  that  the  sole  question  was  whedier 
Opinion.  there  was  a  note  or  memorandum  in  writing  of  the  bar- 
gain signed  by  the  defendant  or  his  agent,  it  being  quite  immate- 
rial whether  there  was  one  signed  by  the  plaintiff  ;  that  the  mem- 
orandum need  not  be  the  contract  itself,  but  that  a  contract  might 
be  by  parol,  and  if  a  memorandum  were  afterwards  made  embody- 
ing the  contract,  and  signed  by  one  party  or  his  agent,  he  being 
the  party  to  be  charged,  the  statute  was  satisfied.  Still,  if  the 
original  contract  was  in  writing,  signed  by  both  parties,  that  would 
be  the  binding  instrument,  and  no  subsequent  memorandum  signed 
by  one  party  could  have  any  effect.  The  learned  judge  considered 
that  in  the  case  before  the  court  the  contract  was  not  in  writing ; 
that  it  was  made  by  the  broker,  acting  for  both  parties,  but  was 
not  signed  by  him  or  them,  and  that  the  statute  therefore  could 
not  be  satisfied  unless  there  was  some  subsequent  memorandum, 
signed  by  the  defendant  or  his  agent.  His  lordship  then  contin- 
ued :  ^^  There  are  subsequent  memoranda  signed  by  the  broker, 
namely,  the  bought  and  sold  notes.  Which  of  these,  if  either,  is 
the  memorandum  in  writing  signed  by  the  defendant  or  his  agent  ? 
The  bought  note  is  delivered  to  the  buyer,  the  defendant :  the  sold 
note  to  the  seller,  the  plaintiff.  Each  of  them  in  the  language 
used  purports  to  be  a  representation  by  the  broker  to  the  person 
to  whom  it  is  delivered  of  what  he,  the  broker,  has  done  as  agent 
for  that  person.     Surely  the  bought  note  delivered  to  the  buyer 
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cannot  be  said  to  be  the  memorandum  of  the  contract,  signed  by 
the  buyer's  agent,  in  order  that  he  might  be  bound  thereby,  for 
then  it  would  have  been  delivered  to  the  seller,  not  to  the  buyer, 
and  mce  vend  as  to  the  sold  note.  Can,  then,  the  sold  note  deliv- 
ered to  the  seller  be  treated  as  the  memorandum  signed  by  the 
agent  of  the  buyer,  and  binding  him,  the  buyer,  thereby  ?  The 
very  language  shows  that  it  cannot.  In  the  city  of  London,  where 
this  contract  was  made,  the  broker  is  bound  to  enter  in  his  books 
and  sign  all  contracts  made  by  him ;  and  if  the  broker  had  made 
such  signed  entry,  I  cannot  dovht^  notmthstanding  the  cases  and 
dicta  apparently  to  the  contrary^  that  9uch  memorandum  would  he 
the  binding  contract  on  both  parties.^*  The  learned  judge  then 
went  on  to  say  that  he  had  been  one  of  the  judges  of  the  court 
that  granted  the  new  trial  in  Hawes  v.  Forster,  and  he  confirmed 
the  account  given  of  that  case  by  Parke  B.  in  Thornton  v.  Charles 
(^supra^  §  288).  He  then  continued :  "  However,  in  the  present 
case  there  was  no  signed  memorandum  in  the  broker^s  book. 
Therefore,  the  bought  and  sold  notes  together,  or  one  of  them, 
must  be  the  memorandum  in  writing  signed  by  the  defendant's 
agent,  or  there  is  none  at  all,  and  the  statute  will  not  be  satisfied. 
If  the  bought  and  sold  notes  together  be  the  memorandum,  and 
they  differ  materially,  it  is  plain  that  there  is  no  memorandum. 
The  court  cannot  possibly  say,  nor  can  a  jury  say,  which  of  them 
is  to  prevail  over  the  other.  Read  together,  they  are  inconsistent ; 
assuming  the  variance  between  them  to  be  material,  and  if  one 
prevails  over  the  other,  that  one  will  be  the  memorandum,  and 
not  the  two  together.  If,  on  the  other  hand,  one  only  of  these 
notes  is  to  be  considered  as  the  memorandum  in  writing  signed  by 
the  defendant's  agent,  and  binding  the  defendant,  which  of  them 
is  to  be  so  considered,  the  bought  note  delivered  to  the  defendant 
himself,  or  the  sold  note  delivered  to  the  plaintiff  ?  I  have  already 
stated  that   I  cannot  think  either  of  them  by  itself  can   be  so 

treated If  this  were  res  integra^  I  am  strongly  disposed 

to  say  that  I  should  hold  the  bought  and  sold  notes  together  not 
to  be  a  memorandum  to  satisfy  the  statute  of  frauds,  but  I  con« 
sidered  the  point  to  be  too  well  settled  to  admit  of  discussion. 
Yet  there  is  no  case  in  which  they  have  varied,  in  which  the  court 
has  upheld  the  contract,  plainly  showing  that  the  two  together 
have  been  considered  to  be  the  memorandum  binding  both  parties, 
the  reason  of  which  is,  I  confess,  to  my  mind,  quite  unsatisfactory, 
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but  I  yield  to  authority."  Erie  J.  stated  the  question  raised  in 
;^]g  J  the  case  as  follows:  ^^ The  defendant  contends,  first,  that 
Opinion,  {^i  cases  where  a  contract  is  made  by  a  broker,  and 
bought  and  sold  notes  have  been  delivered,  they  alone  constitate 
the  contract,  that  all  other  evidence  of  the  contract  is  excluded, 
and  that  if  they  vary  a  contract  is  disproved."  The  learned  judge 
held  that  the  defendant  had  failed  to  establish  this  proposition, 
and  then  observed :  ^'  The  question  of  the  effect  either  of  an  entry 
in  a  broker's  book  signed  by  him,  or  of  the  acceptance  of  bought 
and  sold  notes,  which  agree,  is  not  touched  by  the  present  case. 
I  assume  that  sufficient  parol  evidence  of  a  contract  in  the  terms 
of  the  bought  note  delivered  to  the  defendant  has  been  tendered, 
and  that  the  point  is  whether  such  evidence  is  iruidmissible^  because 
a  sold  note  was  delivered  to  the  plaintiff;  in  other  words^  whether 
bought  and  sold  noteSy  without  other  evidence  of  intention^  are  by 
presumption  of  law  a  contract  in  writing.  I  think  they  are  not. 
If  bought  and  sold  notes,  which  agree,  are  delivered  and  accepted 
without  objection,  such  acceptance,  without  objection,  is  evidence 
for  the  jury  of  mutual  assent  to  the  terms  of  the  notes,  but  the 
assent  is  to  be  inferred  by  the  jury,  from  their  acceptance  of  the 
notes  without  objection,  not  from  the  signature  to  the  writing, 
which  would  be  the  proof,  if  they  constituted  a  contract  in  writ* 

ing The  form  of  the  instrument  is  strong  to  show  that 

they  are  not  intended  to  constitute  a  contract  in  writing,  but  to 
give  information  from  the  agent  to  the  principal  of  that  which  has 

been  done  in  his  behalf No  person  acquainted  with  legal 

consequences  would  intend  to  make  a  written  contract  depend  on 
separate  instruments,  sent  at  separate  times,  in  various  forms,  nei- 
ther party  having  seen  both  instruments.  Such  a  process  is  con- 
trary to  the  nature  of  contracting,  of  which  the  essence  is  inter- 
change of  consent  at  a  certain  time It  seems  to  me, 

therefore,  that,  upon  principle,  the  mere  delivery  of  bought  and 
sold  notes  does  not  prove  an  intention  to  contract  in  writing^  and 
does  not  exclude  other  evidence  of  the  contract  in  case  they  disa* 
gree^^  The  learned  judge  then  pointed  out  the  distinction  be- 
tween proof  of  a  contract,  and  proof  of  a  compliance  with  the 
statute,  saying :  ^'  The  question  of  a  compliance  with  the  statute 
does  not  arise  till  the  contract  is  in  proof.  In  case  of  a  written 
contract,  the  statute  has  no  application.  In  case  of  other  contracts, 
the  compliance  may  be  proved  by  part  payment  or  part  delivery, 
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or  memorandum  in  writing  of  the  bargain.  Where  a  memorandam 
in  writing  is  to  be  proved  as  a  compliance  with  the  statute,  it  dif- 
fers from  a  contract  in  writing ;  in  that  it  may  be  made  at  any 
time  after  the  contract,  if  before  the  action  commenced,  and  any 
number  of  memoranda  may  be  made,  all  being  equally  originals ; 
and  it  is  sufficient  if  signed  by  one  of  the  parties  only,  or  his  agent, 
and  if  the  terms  of  the  bargain  can  be  collected  from  it,  although 
it  be  not  expressed  in  the  usual  form  of  an  agreement."  His 
lordship  then  held,  that  upon  a  review  of  the  evidence  in  the  case, 
there  was  sufficient  parol  proof  to  show  that  the  bought  note  was 
a  correct  statement  of  the  terms  of  the  bargain,  and  that  defendant 
had  acquiesced  in  and  was  satisfied  with  it. 

§  292.  The  next  case  was  Parton  v.  Crofts,  (r)  in  1864,  where 
the  contract  note  delivered  to  the  vendor  was  alone  pro-  Partono. 
duced  in  evidence,  and  it  was  held  that  it  sufficed  to  ^''^'^' 
prove  the  contract  between  the  two  parties,  and  that  the  presump- 
tion was  that  the  bought  and  sold  notes  did  not  vary ;  if  they  did, 
it  was  for  the  defendant  to  prove  the  variance  by  producing  his 
own  note.     In  Heyworth  v.  Knight  («)  the  same  court  Heyworth 
decided  in  the  same  year  that  where  the  contract  ap-  *-^*«^*- 
pears  in  a  correspondence  to  have  been  completed  between  the 
brokers,  and  the  bought  and  sold  notes  show  a  variance  from  that 
contract,  the  parties  are  bound  by  the  agreement  contained  in  the 
correspondence ;  that  the  bought  and  sold  notes  are  to  be  disre- 
garded ;  and  that  the  purchaser  was  bound  by  the  agreement  made 
in  the  correspondence  in  accordance  with  the  authority  given  to 
his  broker,  although  the  broker  had  signed  without  authority  a 
different  contract  in  the  bought  and  sold  notes.     In  this  case  the 
decision  of  the   privy  council  in  Cowie  v.  Remfry,  5   q^^^^  ^ 
Moore  P.  C.  C.  232,  was  very  strongly  disapproved  by  Renifiy. 
WiUes  J. 

§  293.  The  last  case,  in  1868,  was  Cropper  v.  Cook,  (t)    It  de- 
cides that  it  \B  not  a  variance  between  the  bought  and   ^^  ^^^, 
sold  notes  that  the  bought  note  shows  the  names  of  the  "^^f^ 
two  principals,  and  the  sold  note  states,  ^^  Sold  to  our  Are  natned 

..,««,..!.  •  ,11  T,  in  one  note 

principals,  &c.     without  nammg  the   buyers.     It  was   and  not  in 
proven  in  the  case  that  a  special  usage  exists  in  the  wool  ^  ^  ^  ^^' 

(r)  16  C.  B.  N.  S.  11 ;  33  L.  J.  C.  P.        (*)  17  C.  B.  N.  S.  298;  38  L.  J.  C  P. 

189.  ^^^' 

(0  L.  B-  8  C.  P.  194 ;  37  L.  J.  C.  P. 
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trade,  in  Liverpool,  that  the  buyer's  broker  may  contract  in  the 
name  of  the  principal,  or  at  his  discretion,  without  disclosing  the 
principal's  name,  thus  making  himself  personally  responsible,  if 
requested  to  do  so  by  the  vendor ;  and  that  the  broker  may  do 
this,  without  communicating  the  fact  to  the  buyer.  The  court 
held  this  usage  reasonable  and  valid. 

§  294.  The  following  propositions  are  submitted  as  fairly  de- 
General  ducible  from  the  authorities  just  reviewed,  and  others 
propositions  quoted  in  the  notes,  though  some  of  these  points  cannot 
from  the  be  considered  as  finally  settled.  First.  The  broker's 
*^  signed  entry  in  his  book  constitutes  the  contract  be- 

signed  en-  tweeu  the  parties,  and  is  binding  on  both,  (u)  This 
tutes  the  proposition  rests  on  the  authority  of  Lord  EUenborough, 
contract.  j^  Heymau  v.  Neale,  (a;)  of  Parke  B.  in  Thornton  v. 
Charles,  (y)  and  of  Lord  Campbell  C.  J.  and  Wightman  and  Pat- 
teson  J  J.  in  Sievewright  v,  Archibald.  (2)  Gibbs  C.  J.  in  Cum- 
ming  V,  Roebuck ;  (a)  Abbott  C.  J.  in  Thornton  v.  Meux ;  (J) 
Denman  C.  J.  in  Townend  v.  Drakeford  ;  (<?)  and  Lord*Abinger,  in 
Thornton  v,  Charles,  (y)  are  authorities  to  the  contrary,  but  they 
seem  to  have  been  overruled  in  Sievewright  v.  Archibald.  (2) 

§  295.  Secondly.  The  bought  and  sold  notes  do  not  constitute 
The  bouffht  *^®  Contract.  This  is  the  opinion  of  Parke  B.  in  Thom- 
and  sold       ton  V.  Charles  ;  (y)  of  Lord  Ellenborousfh,  in  Heyman 

notes  do  XT      1      ^   N        j  i.u  •  ••  f  ..u  ^ 

not.  V.  r^eaie,  Qxj  and  was  the  unanimous  opinion  of  the  four 

judges  in  Sievewright  v.  Archibald.  (2)  The  decision  to  the  con- 
trary, in  the  nisi  prius  case  of  Thornton  v.  Meux,  Qc)  and  the 
dicta  in  Groom  v.  Aflalo,  (d)  and  Trueman  v.  Loder,  («)  are  point- 
edly disapproved  in  the  case  of  Sievewright  v:  Archibald.  (2) 

§  296.  Thirdly.  But  the  bought  and  sold  notes,  when  they  cor- 
But  they  respond  and  state  all  the  terms  of  the  bargain,  are  com- 
saUsfy  «ie  pl^^e  and  sufficient  evidence  to  satisfy  the  statute  ;  even 
^T**^th  tliough  there  be  no  entry  in  the  broker's  book,  or,  what 
correspond,  is  equivalent,  only  an  unsigned  entry.  This  was  first 
settled  by  600m  v.  Aflalo,  ((2)  and  reluctantly  admitted  to  be  no 
longer  questionable  in  Sievewright  v.  Archibald.  (2) 

(u)  [AnU,  §273,  and  note  (r) ;  1  Chitty  (a)  Holt,  172. 

Contr.  (1 1th  Am.  ed.)  551,  and  note  (x).]  (6)  M.  &  M.  43. 

(x)  2  Camp.  337.  (c)  1  Car.  &  K.  20. 

(y)  9  M.  &  W.  802.  (d)  6  B.  &  C.  117. 

(z)  20  L.  J.  Q.  B.  529  ;  17  Q.  B.  1 15.  (e)  11  Ad.  &  £.  509. 
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§  297.  Fourthly.  Either  the  bought  or  sold  note  alone  will  sat- 
isfy the  statute,  provided  no  variance  be  shown  between  ^m,^,  ^ote 
it  and  the  other  note,  or  between  it  and  the  signed  entry  ^n^g^J?^. 
in  the  book.     This  was  the  decision  in  Hawes  v.  Fors-  ance 

shown 

ter,  (/)  and  of  the  common  pleas  in  Parton  v.  Crofts.  (^) 

§  298.  Fifthly.  Where  one  note  only  is  pffered  in  evidence,  the 
defendant  has  the  right  to  offer  the  other  note  or  the  ^^ere 
signed  entry  in  the  book  to  prove  a  variance.     Hawes  v.  f^^^  ®*" 
Forster  (/)  is  direct  authority  in  relation  to  the  entry  notede- 
in  the  book,  and  in  all  the  cases  on  variance,  particularly  may  offer 
in  Parton  v.  Crofts,  supra^  it  is  taken  for  granted  that  show  wi- 
the defendant  may  produce  his  own  bought  or  sold  note  "^^' 
to  show  that  it  does  not  correspond  with  the  plaintiff's. 

§  299.  Sixthly.   As  to  variance.     This  may  occur  between  the 

bought  and  sold  notes  where  there  is  a  signed  entry,  or  When 

where  there    is  none.     It  may   also  occur   when   the  pUnce"be^ 

bought  and  sold  notes  correspond,  but  the  signed  entry  5-11*^^^* 


en- 


differs  from  them.  If  there  be  a  signed  entry,  it  fol-  ?2^  *??***! 
lows  from  the  authorities  under  the  first  of  these  prop-  soJd  notes. 
ositions,  that  this  entry  will  in  general  control  the  case,  be- 
cause it  constitutes  the  contract  of  which  the  bought  and  sold 
notes  are  merely  secondary  evidence,  and  any  variance  between 
them  could  not  affect  the  validity  of  the  original  written  bargain. 
If,  however,  the  bought  and  sold  notes  correspond,  but  there  be  a 
variance  between  them  taken  collectively  and  the  entry  in  the 
book,  it  becomes  a  question  of  fact  for  the  jury  whether  the  ac- 
ceptance by  the  parties  of  the  bought  and  sold  notes  constitutes 
evidence  of  a  new  contract  modifying  that  which  was  entered  in 
the  book.  This  is  the  point  established  by  Hawes  v.  Forster  (A) 
according  to  the  explanation  of  that  case  first  given  by  Parke  B. 
in  Thornton  v.  Charles,  (f)  afterwards  by  Patteson  J.  in  Sieve- 
wright  V.  Archibald,  (A)  and  adopted  by  the  other  judges  in  this 
last  named  case. 

§  300.  Seventhly.  If  the  bargain  is  made  by  corre- 
spondence, and  there  is  a  variance  between  the  agree-   between  a 
ment  thus  concluded  and  the  bought  and  sold  notes,  the  Jl^^nd^"^ 
principles  are  the  same  as  those  just  stated  which  govern   ^^^^  ^^^ 

(/)  1  Mood.  &  Rob.  S68.  (h)   1  Mood.  &  R.  868. 

ig)   16  C.  B.  N.  8.  11 ;  83  L.  J.  C.  P.    (i)   9  M.  &  W.  802. 
189.  (k)   17  Q.  B.  115  ;  20  L.  J.  Q.  B.  529. 
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^i!df^*t*°^   variance  between  a  signed  entry  and  the  bought  and  sold 
notes,  as  decided  in  Heyworth  v.  Knight.  (Z) 

§  801.  Eighthly.  K  the  bought  and  sold  notes  vary,  and  there 
Variance  is  no  signed  entry  in  the  broker's  book  nor  other  writing 
boughtand  showing  the  terms  of  the  bargain,  there  is  no  valid  con- 
whtS''^'  tract,  (m)  This  is  settled  by  Thornton  v.  Kempster,  (n) 
ri  ®ld*°°  Gumming  v.  Roebuck,  (o)  Thornton  v.  Meux,  (/?)  Grant 
entry.  v,  Fletcher,  (^q)  Gregson  v.  Rucks,  (r)  and  Sievewright 

V.  Archibald.  («)  The  only  opinion  to  the  contrary  is  that  of 
Erie  J.  in  the  last  named  case.  In  one  case,  however,  at  nisi 
Where  prius,  Rowe  V.  Osborne,  (<)  Lord  EUenborough  held  th^ 
bj^arty*^  defendant  bound  by  his  own  signature  to  a  bought  note 
T*"«^^ron*  delivered  to  the  vendor  which  did  not  correspond  with 
broker.        the  note  signed  by  the  broker  and  sent  to  the  defendant. 

§  302.  Lastly*  If  a  sale  be  made  by  a  broker  on  credit,  and  the 
In  8iUe  by  ^^*™®  ^f  the  purchaser  has  not  been  previously  commu- 
broker  on     nicated  to  the  vendor,  evidence  of  usance  is  admissible  to 

credit,  ven-  '^  ^ 

dor  may  show  that  the  Vendor  is  not  finally  bound  to  the  bargain 
purt^haser's  Until  he  has  had  a  reasonable  time,  after  receiving  the 
eat^fac-"'*"  sold  note,  to  inquire  into  the  sufficiency  of  the  purchaser, 
^^y'  and  to  withdraw  if  he  disapproves.     This  was  decided  in 

Hodgson  t;.  Davies,  (u)  and  as  the  special  jury  spontaneously  inter- 
vened in  that  case,  and  the  usage  was  held  good  without  proof  of 
it,  it  is  not  improbable  that  the  custom  might  now  be  considered 
as  judiciously  recognized  by  that  decision,  and  as  requiring  no 
proof,  (a?)  but  it  would  certainly  be  more  prudent  to  offer  evidence 
of  the  usage. 

§  308.  A  singular  point  was  decided  in  Mdore  v.  Campbell,  (tf) 
Sold  note  A  broker  employed  by  the  plaintiff  to  purchase  hemp 
employed  made  a  contract  with  the  defendant,  and  sent  him  a  sold 
JSyT''  note.  The  defendant  replied  in  writing :  "  I  have  this 
Moore  V.  ^^y  ^^^^  through  you  to  Mr.  Moore,  &c.  &c."  The  terms 
Campbell,    stated  in  this  letter  varied  from  those  in  the  sold  note 

(0  17  C.  B.  N.  S.  298;  33  L.  J.  C.  P.        (»)  17  Q.  B.  115;  20  L.  J.  Q.  B.  529. 
298.  (t)  1  Stark.  140. 

(m)  [1  Chitty  Contr.  (11th  Am.  ed.)        (u)  2  Camp.  531. 
551 ;  Snydam  v.  Clark,  2  Sandf.  133.]  (x)  See  Brandao  v.  Barnett,  3   C.  B. 

(n)  5  Taunt.  786.  519,  on  appeal  to  H.  of  L. ;  S.  C.  12  O. 

(o)  Holt,  172.  &  Fin.  787,  as  to  the  necessity  for  proriog 

ip)  1  M.  &  M.  43.  mercantile  usages.    Also,  1  Smith's  L.  C. 

iq)  5  B.  &  C.  436.  549,  ed.  1867. 

(r)  4  Q.  B.  747.  (y)  23  L.  J.  Ex.  310 ;  10  Ex.  823. 
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sent  to  the  defendant.  The  court  held  that  these  were  not  bought 
and  sold  notes  by  a  broker  of  both  parties,  and  that  the  broker 
wtis  acting  for  the  plaintifiE  alone.  The  plaintiff's  counsel  con- 
tended that  the  defendant's  letter  was  sufficient  proof  of  the  con- 
tract to  bind  him,  and  must  be  taken  to  be  his  own  correction  of 
the  sold  note  made  by  the  broker,  and  binding  on  him.  But  the 
court  held  that  although  this  was  true  if  the  intention  of  the  par- 
ties was  that  this  letter  should  constitute  the  contract,  yet  if  the 
defendant  never  intended  to  be  bound  as  seller  unless  the  plain- 
tiff was  also  bound  as  buyer,  and  meant  that  the  plaintiff  should 
also  sign  a  note  to  bind  himself,  there  would  be  no  valid  contract. 
The  case  was  therefore  remanded  for  the  trial  of  this  question  of 
fact  by  the  jury. 

§  304.  A  mere  difference  in  the  language  of  the  bought  and  sold 
notes  will  not  constitute  a  variance,  if  the  meaning  be   Differenoe 
the  same,  and  evidence  of  mercantile  usage  is  admissible  gungeno 
to  explain  the  language  and  to  show  that  the  meanings  neanilig 
of  the  two  instruments  correspond.     The  cases  in  illus-  "  the  same 
tration  are  collected  in   the  note,  (z)     And  where  the   Dunn, 
contract  made  by  the  broker  was  one  for  the  exchange  or  bar 
ter  of  goods,  and  he  wrote  out  the  contract  in  the  shape  of  bought 
and  sold  notes,  giving  to  each  party  on  a  single  sheet  a  bought 
note  for  the  goods   he  was  to  receive,  and  a  sold  note  for  the 
goods  he  was  to  deliver,  it  was  held  no  variance  that  the  day  of 
payment  was  specified  at  the  end  of  both  notes  on  one  sheet  and 
at  the  end  of  the  bought  note  only  on  the  other,  (a) 

§  305.  The  authority  of  the  broker  may,  of  course,'  like  that  of 
any  other  agent,  be  'revoked  by  either  party  before  he  Revocation 
has  signed  in  behalf  of  the  party  so  revoking,  (6)  but  aathoiitj. 
after  the  signature  of  the  duly  authorized  broker  is  once  affixed 
to  the  bargain,  the  only  case  in  which  the  party  can  be  allowed  to 
recede  appears  to  be  that  mentioned  supra^  §  302,  where  a  credit 
gale  has  been  made  to  an  unnamed  purchaser,  in  which  event  cus- 
tom allows  the  vendor  to  retract  if  on  inquiry  within  reasonable 
time  after  being  informed  of  the  name  he  disapproves  the  suffi- 
ciency of  the  purchaser. 

{z)  Bold  V,  Rayner,  1  M.  &  W.  342 ;    J.  Ex.  327  ;  Kempson  v.  Boyle,  8  H.  &  C. 
and  per  Erie  J.  in  Sieyewright  v.  Archi-    763;  34  L.  J.  Ex.  191. 
ba]d,  20  L.  J.  Q.  B.  529  ;  17  Q.  B.  115;        (a)  Maclean  v.  Dunn,  4  Bing.  722-724. 
Sogers  V.  Hadlej,  2  H.  &  C.  227;  32  L.        (&)  Farmer  v.  Bobinson,  2  Camp.  339, 

note ;  Warwick  v,  Slade,  3  Camp.  127. 
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§  806.  And  where  a  broker  had,  reluctantly  and  after  urgent 
Subaeqnent  persuasion  by  the  vendor,  made  an  addition  to  the  sold 
of^sdd^'*  note,  after  both  the  bought  and  sold  notes  had  been  de- 
note, livered  to  the  parties  and  taken  away,  the  vendor's  con- 
tention that  this  addition  was  simply  inoperative  was  overruled, 
and  the  court  held  that  the  fraudulent  alteration  of  the  note  de- 
stroyed its  effect,  so  that  the  vendor  could  not  recover  on  it.  (e) 
And  the  effect  would  be  the  same  in  the  case  of  a  material  alter- 
ation even  not  fraudulent.  ((2) 

§  307.  In  Henderson  v.  Barnewall,  («)  where  the  parties  con- 
Broker's  tracted  in  person  in  presence  of  the  broker's  clerk,  who 
clerk.  jjg^j  brought  them  together  on  the  Exchange,  and  one, 

in  the  hearing  of  the  other,  dictated  to  him  the  terms  of  the 
agreement,  it  was  held  by  all  the  barons  of  the  exchequer  that 
the  agency  of  the  clerk  was  personal^  and  that  neither  an  entry  of 
the  bargain  in  the  broker's  books  nor  a  sale  note  signed  by  him 
would  satisfy  the  statute,  because  the  clerk  could  not  delegate  the 
agency  to  his  employer. 

(c    Powell  V.  Devit,  15  East,  29.  (e)  1  T.  &  J.  387. 

(d)  Mollett  V.  Wackerbath,  5   C.  B. 
181 ;  17  L.  J.  C.  P.  47. 
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§  308.  After  a  contract  of  sale  has  been  formed,  the  first  ques- 
tion which  suggests  itself  is  naturally,  What  is  its  effect  ?  When 
does  the  bargain  amount  to  an  actual  sale,  and  when  is  it  a  mere 
executory  agreement  ?  We  have  already  seen  (a)  that  Prelimi- 
the  distinction  between  the  two  contracts  consists  in  marks, 
this,  that  in  a  bargain  and  sale  the  thing  which  is  the  subject  of 
the  contra<5t  becomes  the  property  of  the  buyer  the  moment  the 
contract  is  concluded,  and  without  regard  to  the  fact  whether  the 
goods  be  delivered  to  the  buyer  or  remain  in  possession  of  the 
vendor,  (J)  whereas  in  the  executory  agreement  the  goods  re- 
main the  property  of  the  vendor  till  the  contract  is  executed.  (6^) 
In  the  one  case  A.  sells  to  B. :  in  the  other,  he  only  promises  to 
sell.  In  the  one  case,  as  B.  becomes  the  owner  of  the  goods  them- 
selves as  soon  as  the  contract  is  completed  by  mutual  assent,  if 
they  are  lost  or  destroyed  he  is  the  sufferer.  In  the  other  case, 
as  he  does  not  become  the  owner  of  the  goods,  he  cannot  claim 

(a)  Ante,  §§  3,  78.  without  cfelivery."    See  S.  C.  L.  R.  4  H. 

(6)  [In  Meyerstein  v.  Barber,  L.  R.  2  L.  317,  326 ;  Webber  v.  Davis,  44  Maine, 

C.  P.  38,  51,  Willes  J.  said  :  "  Since  the  147 ;  Bailey  v.  Smith, 43  N.  H.  143  ;  Tome- 

jadgment  of  Lord  Wensleydale  (then  Jas-  v.  Dubois,  6  Wallace,  548 ;  Dexter  v.  Nor- 

tice  Parke)  in  Dixon  v.  Yates,  5  B.  &  Ad.  ton,  55  Barb.  272.] 
313,  it  has  never  been  doubted  that  by  the        (6^)  [Lester  v.  East,  49  Ind.  588,  592 ; 

law  of  England  the  sale  of  a  specific  Straus  v.  Ross,  25  Ind.  300  ;  The  Elgee 

chattel  passes  the  property  to  the  vendee,  Cotton  cases,  22  Wallace,  180.] 
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them  specifically ;  he  is  not  the  sufferer  if  they  are  lost,  cannot 
maintain  trover  for  them,  and  has  at  common  law  no  other  rem- 
edy for  breach  of  the  contract  than  an  action  for  damages. 

§  309.  Both  these  contracts  being  equally  legal  and  valid,  it  is 
obvious  that  whenever  a  dispute  arises  as  to  the  true  character  of 
an  agreement,  the  question  is  one  rather  of  fact  than  of  law.  The 
agreement  is  just  what  the  parties  intended  to  make  it.  If  that 
intention  is  clearly  and  unequivocally  manifested,  cadit  qucestio. 
But  parties  very  frequently  fail  to  express  their  intentions,  or 
they  manifest  them  so  imperfectly  as  to  leave  it  doubtful  what 
they  really  mean,  and  when  this  is  the  case,  the  courts  have  ap- 
plied certain  rules  of  construction,  which  in  most  instances  furnish 
conclusive  tests  for  determining  the  controversy. 

§  310.  When  the  specific  goods  to  which  the  bargain  is  to  at- 
tach are  not  agreed  on,  it  is  cleair  that  the  parties  can  only  con- 
template an  executory  agreement.  If  A.  buys  from  B.  ten  sheep, 
to  be  delivered  hereafter,  or  ten  sheep  out  of  a  flock  of  fifty, 
whether  A.  is  to  select  them,  or  B.  is  to  choose  which  he  will  de- 
liver, or  any  other  mode  of  separating  the  ten  sheep  from  the  re- 
mainder be  agreed  on,  it  is  plain  that  no  ten  sheep  in  the  flock 
can  have  changed  owners  by  the  mere  contract :  that  something 
more  must  be  done  before  it  can  be  true  that  any  particular  sheep 
can  be  said  to  have  ceased  to  belong  to  B.,  and  to  have  become 
the  property  of  A. 

§  311.  But,  on  the  other  hand,  the  goods  sold  may  be  specific, 
as  if  there  be  in  the  case  supposed  only  ten  sheep  in  a  flock,  and 
A.  agrees  to  buy  them  all.  In  such  case,  there  may  remain  noth- 
ing to  be  done  to  the  sheep,  and  the  bargain  may  be  for  immedi- 
ate delivery,  or  it  may  be  that  the  vendor  is  to  have  the  right  to 
shear  them  before  delivery,  or  may  be  bound  to  fatten  them,  or 
furnish  pasture  for  a  certain  time  before  the  buyer  takes  them,  or 
they  may  be  sold  at  a  certain  price,  by  weight,  or  various  other 
circumstances  may  occur  which  leave  it  doubtful  whether  the  real 
intention  of  the  parties  is  that  the  sale  is  to  take  effect  after  the 
sheep  have  been  sheared,  or  fattened,  or  weighed,  as  the  case  may 
be,  or  whether  the  sheep  are  to  become  at  once  the  property  of 
the  buyer,  subject  to  the  vendor's  right  to  take  the  wool,  or  to  his 
obligation  to  furnish  pasturage,  or  to  his  duty  to  weigh  them. 
And  difficulties  arise  in  determining  such  questions,  not  only  be- 
cause parties  fail  to  manifest  their  intentions,  but  because  not  un- 
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oommonly  they  have  no  definite  intentions,  because  they  have  not 
thought  of  the  subject.     When  there  has  been  no  manifestation 
of  intention,  the  presumption  of  law  is  that  the  contract  is  an 
actual  sale,  if  the  specific  thing  is  agreed  on,  and  it  is  ready  for 
immediate  delivery  ;  but  that  the  contract  is  only  executory  when 
the  goods  have  not  been  specified,  or  if  when  specified,  something 
remains  to  be  done  to  them  by  the  vendor,  either  to  put  them 
into  a  deliverable  shape,  or  to  ascertain  the  price.     In  the  former 
case  there  is  no  reason  for  imputing  to  the  parties  any  intention 
to  suspend  the  transfer  of  the  property,  inasmuch  as  the  thing 
and  the  price  have  been  mutually  assented  to,  and  nothing  re- 
mains to  be  done.     In  the  latter  case,  where  something  is  to  be 
done  to  the  goods,  it  is  presumed  that  they  intended  to  make  the 
transfer  of  the  property  dependent  upon  the  performance  of  the 
things  yet  to  be  done,  as  a  condition  precedent.     Of  course,  these 
presumptions  yield  to  proof  of  a  contrary  intent,  and  it  must  be 
repeated  that  nothing  prevents  the  parties  from  agreeing  that  the 
property  is  a  specific  thing  sold  and  ready  for  delivery,  is  not  to 
pass  till  certain  conditions  are  accomplished,  or  that  the  property 
shall  pass  in  a  thing  which  remains  in  the  vendor's  possession,  and 
is  not  ready  for  delivery,  as  an  unfinished  ship,  or  which  has  not 
yet  been  weighed  or  measured,  as  a  cargo  of  com,  in  bulk,  sold  at 
a  certain  price  per  pound,  or  per  bushel.  ((?) 

(c)  [In  Riddle  v.  Vamum,  20  Pick,  288,  in,:  the  purchaser,  always  involves  an  in- 

284,  Dewey  J.  said :  "In  the  case  of  sales  quiry  into  the  intention  of  the  contracting 

where  the  property  to  be  sold  is  in  a  state  parties ;  and  it  is  to  be  ascertained  whether 

ready  for  delivery,  and  the  payment  of  their  negotiations  and  acts  are  evincive  of 

money,  or  giving  secnritj  therefor,  is  not  an  intention  on  the  part  of  the  seller  to 

a  condition  precedent  to  the  transfer,  it  relinquish  all  further  claim  or  control  as 

may  well  be  the  understanding  of  the  par-  owner,  and  on  the  part  of  the  buyer  to 

ties,  that  the  sale  is  perfected  and  the  in-  assume  such  control  with  its  consequent 

terest  passes  immediately  to  the  vendee,  liabilities."    Barrows  J.  in  Bethel  Steam 

althoagh  the  weight  or  measure  of  the  Mill  Co.  v.  Brown,  57  Maine,  18;  Story 

article  sold  remains  yet  to  be  ascertained.  J.  in  Barrett  v.  Goddard,  3  Mason,  118. 

Such  a  case  presents  a  question  of  the  Whether  the  title  to  the  property,  upon 

intention  of  the  parties  to  the  contract,  an  agreement  for  a  sale  thereof,  passes  or 

The  party  affirming  the  sale  must  satisfy  not,  depends  upon  the  intention  of  the 

the  jury  that  it  was   intended  to  be  an  parties  to  the  agreement    See  Maoomber 

absolute  transfer,  and  all  that  remained  v.  Parker,  18  Pick.  182,  188;  Shaw  0.  J. 

to  be  done  was  merely  for  the  purpose  of  in  Sumner  v.  Hamlet,  12  Pick.  76,  82  ; 

ascertaining  the  price  of  the  articles  sold  Fii.ler  v.  Bean,  84  N.  H.  290;  Prescott  v, 

at  the  rate  agreed  upon."    Chapman  J.  in  Locke,  51  N.  H.  101,  102,  103 ;  Russell  v, 

Denny  p.  Williams,  5  Allen,  3,  4.    "  The  Carringion,  42  N.  Y.  118  ;  Bellows  J.  in 

question  of  transfer  to,  and  vesting  of  title  Ockinton  v,  Rickey,  41  N.  H.  379,  380; 
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§  312.  The  authorities  which  justify  these  preliminary  obserra- 
Division  of  tions  (d)  will  DOW  be  reviewed,  thus  placing  before  tiie 
ject  °         reader  the  means  of  arriving  at  an  accurate  kno^edge 

Kelsea  V.  Haines,  41  N.  H.  246,  353;  Can-  the  sale,  it  was  held  to  be  a  reasonable 

nin^ham  v.  Ashbrook,  20  Miss.  553  ;  Fitch  inference  that  the  parties  intended  an  eze- 

V.  Biirk,  38  Yt.  689;  Stone  v.  Peacock,  cu ted  sale.  Chapman  v.  Shepard,  39  Conn. 

35  Maine,  388;  Bellows  v.  Wells,  35  Yt.  413.] 

599 ;  Morse  v.  Sherman,  106  Mass.  433 ;  {d)  In  Heilbutt  v.  Hickson,  L.  IL  7  C. 
Chapman  v.  Shepard,  39  Conn.  413;  Dyer  P.  438,  Bovill  C.  J.  laid  down  the  general 
V.  Libby,  61  Maine,  45  ;  Lester  v.  East,  49  law  on  this  subject,  sabstantially  as  it  is 
Ind.  588,  and  cases  cited  ;  Cooley  C.  J.  in  stated  in  the  above  text     [The  general 
Wilkinson  v.  Holiday,  33  Mich.  386,  cited  principles  governing  this  branch  of  the 
post,  §  319,  note  (c) ;  Lord  Coleridge  C.  subject  cannot  be  better  stated  than  in  the 
J.  in  Ogg  V.  Shuter,  L.  R.  10  C.  P.  159,  clear  and  concise  language  of  Chief  Jns- 
162,  163.    It  is  clear  that  the  rule  in  re-  tice  Bovill  in  the  above  case  of  Heilbntt 
gard  to  something  remaining  to  be  done  v.  Hickson,  L.  R.  7  C.  P.  449.     "  Wliere 
does  not  apply  if  the  parties  have  made  it  specific  and  ascertained  existing  goods  or 
safficiently  clear  whether  or  not  they  in-  chattels  are  the  subject  of  a  contract  of 
tend  that  the  property  shall  pass  at  once,  immediate  and  present  sale,  and  whether 
and  that  their  intention  must  be  looked  at  there  be  a  warranty  of  quality  or  not,  the 
in  every  case.    Channell  B.  in  Turley  v.  property  generally  passes  to  the  pnn^haser 
Bates,  2  H.  &  C.  200,  211 ;  Logan  v.  Le  upon  the  completion  of  the  bargain,  and 
Mesurier,  11  Moore  P.  C.  C.  116;  Cooley  the  vendor  thereupon  has  a  right  to  re- 
C.  J.  in  Wilkinson  v.  Holiday,  33  Mich,  cover  the  price,  unless  from  other  dreom- 
386.    This  intent  is  to  be  determined  by  stances  it  can  be  collected  that  the  inten- 
the  jury ;   De  Kidder  v.   McKnight,   13  tion  was  that  the  property  should  not  at 
John.  294 ;  McClung  v.  Kelley,  21  Iowa,  once  vest  in  the  purchaser.    Such  an  in- 
508 ;   Riddle  t^.  Yarnum,  20  Pick.  283 ;  tention  is  generally  shown  by  the  fttct  of 
George  v.  Stubbs,  26  Maine,  250 ;  Marble  some  further  act  being  first  required  to  be 
V,  Moore,  102  Mass.  443  ;  Merchants'  Na-  done ;  such  as,  for  instance,  in  most  cases, 
tional  Bank  v.  Bangs,   102  Mass.  291;  delivery — in  some  cases,  actual  payment 
Kelsea  v.  Haines,  41  N.  H.  253 ;  Fuller  v.  of  the  price — and  in  other  cases,  weigh- 
Bean,  34  N.  H.  290 ;  Dyer  v.  Libby,  61  ing  or  measuring  in  order  to  ascertain  the 
Maine,  45;  unless  it  is  plain  as  matter  of  price,  or  marking,  packing,  coopering,  fill- 
law  that  the  evidence  will  justify  a  finding  ing  up  the  casks,  or  the  like.    In  the  case 
but  one  way.    Merchants'  National  Bank  of  executory  contracts,  where  the  goods 
V.  Bangs,  102  Mass.  291,  296.     But  this  are  not  ascertained  or  may  not  exist  at 
intention,  as  to  the  time  when  the  title  is  the  time  of  the  contract,  from  the  nature 
to  pass,  can  be  ascertained  only  from  the  of  the  transaction  no  property  in  the  goods 
terms  of  the  agreement  as  expressed  in  can  pass  to  the  purchaser  by  virtue  of  the 
the  language  and  conduct  of  the  parties,  contract  itself;  but  where  certain  goods 
and  as  applied  to  known  usage  and  the  sub-  have  been  selected  and   appropriated  by 
jectrmatter.    It  must  be  manifested  at  the  the  seller,  and  have  been  approved  and 
time  the  bargain  is  made.  Foster  v.  Ropes,  assented  to  by  the  buyer,  then  the  case 
111    Mass.   10;   Cooley  J.    in    Lingham  stands,  as  to  the  vesting  of  the  property, 
V.  Eggleston,  27  Mich.  326, 327.     Where  very  much  in  the  same  position  as  upon  a 
the  purchaser  had  paid  the  vendor  for  the  contract  for  the  sale  of  goods  which  are 
articles  purchased,  and  was  to  remove  them  ascertained  at  the  time  of  the  bargain.    In 
when  he  pleased,  and  nothing  more  was  most  cases  of  such  executory  contracts, 
to  be  done  between  the  parties  to  complete  something  more  would  generally  remain 
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of  this  important  branch  of  the  law  relating  to  the  sale  of  personal 
property.  They  will  be  considered  in  five  chapters,  having  refer- 
ence to  cases. 

1.  Where  the  sale  is  of  a  specific  chattel,  unconditionally. 

2.  Where  the  chattels  are  specific,  but  are  sold  conditionally. 

3.  Where  the  chattels  are  not  specific. 

4.  Where  there  is  a  subsequent  appropriation  of  specific  chattels 

to  an  executory  agreement. 

6.  Where  the  jus  disponendi  is  reserved. 

The  effect  of  obtaining  goods  by  fraud,  upon  the  transfer  of 
the  property  in  them,  will  be  considered  in  book  III,  ch.  ii.  on 
Fraud. 

to  be  done,  such  as,  for  instance,  selection  if  it  was  intended  to  do  so,  equally  as  in 
or  appropriation,  approval,  and  delivery  of  the  case  of  a  contract  for  specific  and  as- 
some  kind,  before  the  property  wonld  be  certained  goods."  The  American  cases 
considered  as  intended  to  pass,  and  upon  are  very  numerous,  and  generally  uniform 
that  taking  place  the  property  might  pass  in  support  of  these  propositions.] 

17 


CHAPTER  II. 


SALE  OP  SPECIFIC  CHATTELS  UNCONDITIONAIiLY. 


Section 
Common    law    roles  —  Shepherd's 

Tonchstone 313 

Noj's  Maxims  .....    314 
Modern  rules ;  the  consideration  for 
the  transfer  is  the  promise  to  pay, 
not  the  actaal  payment  of  price   .    332 


In  hargain  and  sale  of  specific  goods 
property  passes  immediately .        .    332 

Even  though  vendor  retains  posses- 
sion        332 


§  313.  Shepherd's  Touchstone,  p.  224,  gives  the  common  law 
Common  rules  as  follows  :  "  If  one  sell  me  his  horse  or  any  other 
in^hep?  thing  for  money  or  other  valuable  consideration,  and, 
Touch.  g,.g|.^  ^jjQ  same  thing  is  to  be  delivered  to  me  at  a  day 
certain,  and  by  our  agreement  a  day  is  set  for  the  payment  of  the 
money,  or,  secondly,  all ;  or,  thirdly,  part  of  the  money  is  paid  in 
hand ;  or,  fourthly,  I  give  earnest-money,  albeit  it  be  but  a  penny, 
to  the  seller ;  or,  lastly,  I  take  the  thing  bought  by  agreement  into 
my  possession,  where  no  money  is  paid,  earnest  given,  or  day  set 
for  the  payment,  in  all  these  cases  there  is  a  good  bargain  and  $(de 
of  the  thing  to  alter  the  property  thereof.  In  the  first  case  I  may 
have  an  action  for  the  thing,  and  the  seller  for  his  money  ;  in  the 
second  case,  I  may  sue  for  and  recover  the  thing  bought ;  in  the 
third,  I  may  sue  for  the  thing  bought,  and  the  seller  for  the  resi- 
due of  the  money ;  in  the  fourth  case,  where  earnest  is  given, 
we  may  have  reciprocal  remedies,  one  against  another ;  and  in 
the  last  case,  the  seller  may  sue  for  his  money." 

§  314.  In  Noy's  Maxims  (a)  the-  rules  are  given  thus :  "  In  all 
In  Noy's  agreements  there  must  be  quid  pro  quo  presently^  except 
Maxims.      ^  ^^y  j^^  expressly  given  for  the  payment,  or  else*  it  is 

nothing  but  communication If  the  bargain  be  that  you  shall 

give  me  101.  for  my  horse,  and  you  give  me  one  penny  in  earnest, 
which  I  accept,  this  is  a  perfect  bargain^  you  shall  have  the  horse 

(a)  Pages  87-89. 
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by  an  action  on  the  case,  and  I  shall  have  the  money  by  an  action 
of  debt.  If  I  say  the  price  of  a  cow  is  4Z.  and  you  say  you  will 
give  me  4Z.  and  do  not  pay  me  presently,  you  cannot  have  her 
afterwards  without  I  will,  for  it  is  no  contract ;  but  if  you  begin 
directly  to  tell  your  money,  if  I  sell  her  to  another,  you  shall 

have  your  action  on  the  case  against  me If  I  sell  my 

horse  for  money,  I  may  keep  him  until  I  am  paid,  but  I  cannot 
have  an  action  of  debt  until  he  be  delivered,  ye^  the  property/  of  the 
horse  is  hy  the  bargain  in  the  bargainee  or  buyer  ;  but  if  he  pres- 
ently tender  me  my  money,  and  I  refuse  it,  he  may  take  the 
horse,  or  have  an  action  of  detinue,  and  if  the  horse  die  in  my 
stables,  between  the  bargain  and  delivery,  I  may  have  an  action 
of  debt  for  the  money,  because  by  the  bargain  the  property  was  in 
the  buyer,  (h) 

(h)  [Judge  Blackburn  sa^rs  :  "  When  there  is  something  to  indicate  a  contrary 
the  parties  are  agreed  as  to  the  goods  on  intention.  The  part  payment,  or  naming 
which  the  agreement  is  to  attach,  the  pre-  a  day  for  payment,  clearly  indicates  an  in- 
sumption  is,  that  the  parties  intend  the  tention  in  the  parties  that  they  should 
right  of  property  is  to  be  transferred  at  have  some  time  to  complete  'the  sale  by 
once,  unless  there  be  something  to  indi-  payment  and  delivery,  and  that  they  should 
cate  a  contrary  intention.  An  agreement,  in  the  mean  time  be  trustees  to  each  other, 
therefore,  concerning  the  sale  of  specific  the  one  of  the  property  in  thediattel,  the  other 
or  ascertained  goods,  is  primd  facte  a  bar-  of  the  price ;  and  Noy  was  of  opinion  that 
gain  and  sale  of  those  goods.  But  this  the  law,  in  such  a  case,  executed  their  in- 
arises  merely  from  the  presumed  intention  tention,  and  transferred  the  property  at 
of  the  parties,  and  if  it  appear  that  the  once,  subject  to  the  vendor's  rights.  In 
parties  have  agreed,  not  that  there  shall  the  case  which  he  puts  of  the  cow,  there 
be  a  mutual  credit  by  which  the  property  was  nothing  to  indicate  such  an  intention 
is  to  pass  from  the  vendor  to  the  purchaser,  to  give  time,  and  he  seems  to  think  that  it 
and  the  purchaser  is  to  be  bound  to  the  was  to  be  presumed  that  such  an  intention 
vendor  for  the  price,  but  that  the  exchange  did  not  exist  This  presumption  was, 
of  the  money  for  the  goods  shall  be  made  probably,  reasonable  and  just  in  the 
on  the  spot,  no  property  is  transferred,  for  simplicity  of  early  times ;  but  with  the 
it  is  not  the  intention  of  the  parties  to  change  of  customs  the  presumption  also 
transfer  any.  In  other  words,  a  contract  has  changed,  and  in  modern  times  (at  least 
for  the  sale  of  specific  chattels  is  prima  in  commercial  transactions)  the  parties  are 
facie  a  contract  to  transfer  the  property  in  taken  to  contemplate  an  immediate  trans- 
consideration  of  the  purchaser  becoming  fer  of  the  property  in  the  goods,  and  an 
bound  to  pay  the  price ;  but  if  the  parties  immediate  obligation  to  pay  the  price,  with 
choose  so  to  agree,  it  may  be  a  contract  to  a  reasonable  time  fbr  delivery  and  pay- 
transfer  the  property,  in  consideration  of  ment,  unless  there  be  something  to  show  a 
the  purchaser  actually  paying  the  price,  different  intention.  But  where  the  pre- 
and  not  merely  of  his  engagement  so  to  sumption  is  rebutted,  either  from  the  nat- 
do.  In  the  earlier  English  law  books,  it  ure  of  the  transaction,  or  from  other  cir- 
seems  to  be  assumed  that  all  agreements  cumstances  to  show  that  the  transaction 
are  of  this  ready  money  character,  \xTL\es%  is  an  exchange  for  ready  money,  the  mod- 


260  EFFECT   OP   CONTRACT   IN   PASSING  PROPERTY.         [BOOK  H. 

§  815.  The  rules  given  by  these  ancient  authors  remain  sub- 
Modem  stantially  the  law  of  England  to  the  present  time,  with 
rules  the      but  One  exception.     The  maxim  of  Nov,  that  unless  the 

same  witb  ■■•  •' 

one  excep-  money  be  paid  "  pi*esently  "  there  is  no  sale  except  a 
day  be  expressly  given  for  payment,  as  exemplified 
in  the  supposed  case  of  the  sale  of  the  cow,  is  not  the  law  in 
Considera-  modern  times.  The  consideration  for  the  sale  may  have 
transfer  is  been,  and  probably  was,  in  those  early  days  the  actual 
to*pay,"not  payment  of  the  price,  but  it  has  since  been  held  to  be 
^ymentof  *^®  purchaser's  obligation  to  pay  the  price,  where  nothing 
price.  shows  a  contrary  intention.  In  Simmons  v.  Swift,  (<?) 
specific  ^  Bayley  J.  said :  "  Generally,  where  a  bargain  is  made 
tufe  vests  ^^^  *^®  purchase  of  goods,  and  nothing  is  said  about  pay- 
in  buyer  ment  or  delivery,  the  property  passes  immediately^  so  as 
ateiy.  to  cast  upou  the  purchaser  all  future  risk,  if  nothing  re- 
mains to  be  done  to  the  goods,  although  he  cannot  take  them  away 
without  paying  the  price."  (d)  So,  in  Dixon  v.  Yates,  (e)  Park 
J.  said  :  "  I  take  it  to  be  clear  that  by  the  law  of  England  the  sale 
of  a  specific  chattel  passes  the  property  in  it  to  the  vendee  without 
delivery Where  there  is  a  sale  of  goods  generally,  no  prop- 
erty in  them  passes  till  delivery,  because  until  then  the  very  goods 
sold  are  not  ascertained.  But  where  by  the  contract  itself  the 
vendor  appropriates  to  the  vendee  a  specific  chattel^  and  the  latter 
thereby  agrees  to  take  that  specific  chattel  and  to  pay  the  stipulated 
price,  the  parties  are  then  in  the  same  situation  as  they  would 
be  after  a  delivery  of  goods  in  pursuance  of  a  general  contract. 
The  very  appropriation  of  the  chattel  is  equivalent  to  delivery 
by  the  vendor^  and  the  assent  of  the  vendee  to  take  the  specific 
chattel  and  to  pay  the  price  is  equivalent  to  his  accepting  posses- 
em  law  does  not  differ  from  the  ancient."  Ill  Mass.  10 ;  Wells  J.  in  Haskins  v.  War- 
Sales,  147-149.  [It  is  well  settled  that  ren,  115  Mass.  533;  Ames  J.  in  Goddard 
under  a  contract  of  sale  where  nothing  v.  Binney,  115  Mass.  456;  Lester  v.  East, 
remains  to  be  done  on  the  part  of  the  seller  49  Ind.  588 ;  Jenkins  v.  Jarrett,  70  N.  Car. 
in  the  way  of  ascertaining,  appropriating,  255.] 
or  delivering  the  property  sold,  the  title  to  (c)  5  B.  &  C.  862. 
it,  independently  of  the  statute  of  frauds,  {d)  [Arnold  v.  Delano,  4  Cusb.  3d  ;  Wil- 
immediately  vests  in  the  buyer,  and  a  right  lis  v.  Willis,  6  Dana,  48  ;  Hall  v.  Richard- 
to  the  price  in  the  seller,  unless  it  can  be  son,  16  Md.  396.  It  is  said  that  this  rule 
shown  that  such  was  not  the  intention  of  does  not  apply  to  a  sale  of  stock  in  an  in- 
tbe  parties.  Colt  J.  in  Townsend  v,  Har-  corporated  company.  Cnrrie  v.  White,  1 
graves,  118  Mass.  325,  332;  Morse  v.  Sweeny  (S.  C),  166.] 
Sherman,  106  Mass.  430 ;  Foster  v.  Ropes,        (e)  5  Ad.  &  £.  313,  340. 
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aion.     The  effect  of  the  contract^  therefore^  is  to  vest  the  property 
in  the  bargainee.^*  (/) 

§  316.  The  principles  so  clearly  stated  by  these  two  eminent 
judges  are  the  undoubted  law  at  the  present  time,  (g')     Thus,  in 
Tarling  v,  Baxter,  (^)  the  defendant  agreed  to  sell  to  Tariing  v. 
the  plaintiff  a  certain  stack  of  hay  for  145Z.  payable  on   ®**^®''* 

(/)  [Webber  ».  Davis,  44  Maine,  147  ;  ery  to  pass  the  title,  even  as  against  sub- 
Morse  V.  Sherman,  106  Mass.  430,  432,  sequent  purchasers,  although  by  the  terms 
433 ;  Barrett  v,  Goddard,  3  Mason,  107,  of  the  contract  of  sale  the  vendor  was 
110;  Hotchkiss  v.  Hunt,  49  Maine,  213 ;  bound  to  deliver  the  logs  at  a  specified 
Martin  v,  Adams,  104  Mass.  262 ;  Colt  J.  place  many  miles  below  the  landing, 
in  Merchants'  National  Bank  v.  Bangs,  Bethel  Steam  Mill  Co.  v.  Brown,  57 
102  Mass.  295 ;  Foster  J.  in  Thayer  v.  Maine,  9.  See  Walden  v.  Murdock,  23 
Lapham,  13  Allen,  28 ;  Page  o.  Carpenter,  Cal.  540 ;  Dyer  v.  Libby,  61  Maine,  45, 
10  N.  H.  77 ;  Buffington  v.  Ulen,  7  Bush  Cummings  v.  Griggs,  2  Duvall,  87  ;  Bus- 
(Ky.),  231;  Means  v.  Williamson,  37  sell  ».  Carrington,  42  N.  Y.  1 1 8 ;  Filkins 
Maine,  556;  Waldron  v.  Chase,  37  Maine,  v.  Whyland,  24  N.  Y.  341.  Where  the 
414 ;  Merrill  v.  Parker,  24  Maine,  89 ;  evidence  showed  that  A.  "  bargained  a 
Wing  t;.  Clark,  24  Maine,  366 ;  Hooban  hog  to  B.  before  it  was  altered,  with  an 
V.  Bidwell,  16  Ohio,  509;  Frazer  v.  Hill-  agreement  that  A.  was  to  alter  the  hog 
iard.  2  Strobh.  309 ;  Willis  v.  Willis,  6  and  keep  it  until  it  fully  recovered  from 
Dana,  48;  Crawford  v.  Smith,  7  Dana,  the  operation,  if  it  did  successfully  recover 
59,  60 ;  Hnrlbort  v.  Simpson,  3  Ired.  therefrom,  and  if  it  did  not  so  recover, 
(Law)  233 ;  Olyphant  v.  Baker,  5  Denio,  then  A.  was  to  pay  B.  forty  dollars,"  it 
379  ;  Sweeney  v,  Ousley,  14  B.  Mou.  (Ky.)  was  held  that  it  would  warrant,  if  it  did 
413 ;  Terry  v.  Wheeler,  25  N.  Y.  520,  524,  not  require,  a  finding  that  the  sale  to  B. 
525 ;  Warden  t;.  Marshall,  99  Mass.  305 ;  was  unconditional  and  passed  the  title. 
Bigelow  C.  J.  in  Gardner  v.  Lane,  9  Allen,  Marble  v.  Moore,  102  Mass.  443.  So,  in 
498;  Marble  v.  Moore,  102  Mass.  443;  Thomdike  v.  Bath,  114  Mass.  116,  it  was 
Chase  v,  Willard,  57  Maine,  157  ;  Bailey  held  that  evidence  that  a  person  offered  to 
V.  Smith,  43  N.  H.  143;  Felton  v.  Fuller,  purchase  an  unfinished  piano  at  the  shop 
39  N.  H.  121 ;  Rice  v.  Codman,  1  Allen,  of  the  maker,  if  he  would  finish  it;  that 
377 ;  Lester  v.  East,  49  Ind.  588 ;  Bigler  the  offer  was  thereupon  accepted,  and  a 
V.  Hall,  54  N.  Y.  167.  Where,  on  a  sale  bill  of  sale  made;  and  that  the  price  was 
of  lamber  then  in  the  vendor's  yard,  the  paid  on  a  subsequent  day,  the  piano  being 
pieces  sold  were  selected  and  designated,  left  to  be  finished,  will  authorize  a  jury  to 
and  the  price  paid,  but  the  vendor  agreed  find  a  delivery  of  the  piano  sufficient  to 
to  deliver  the  lumber  at  a  railroad  station,  pass  the  title  as  against  a  subsequent  pur- 
it  was  held  that  this  act  to  be  done  by  the  ehaser.  See  Bates  v.  Coster,  3  Thomp.  & 
vendor  did  not  prevent  the  passing  of  the  C.  (N.  Y.)  580.  The  risk  of  property, 
title  to  the  purchaser  by  a  sale  otherwise  which  is  the  subject  of  a  sale,  attends  the 
complete.  Terry  v.  Wheeler,  25  N.  Y.  title.  Willis  v.  Willis,  6  Dana,  49  ;  Joyce 
520.  So  it  was  held  that  a  survey  of  a  v.  Adams,  4  Selden,  296 ;  Terry  v.  Wheeler, 
large  quantity  of  logs,  landed  on  a  stream  25  N.  Y.  324 ;  Taylor  v.  Lapham,  13  Allen, 
preparatory  to  driving,  by  a  person  mntu-  26 ;  Smith  v.  Dallas,  35  Ind.  255 ;  Whit- 
ally  agreed  upon  by  the  parties  to  a  sale,  comb  v.  Whitney,  24  Mich.  486.] 
and  the  putting  thereon,  by  the  vendor,  (g)  Hinde  v.  Whitehouse,  7  East,  558 ; 
the  purchaser's  mark  as  they  were  thus  Tarling  v.  Baxter,  6  B.  &  C.  360;  Mar- 
landed,  would  constitute  a  saffident  deliv-  tlndale  v.  Smith,  1  Q.  B.  389 ;  Spartali  v. 
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the  ensuing  4th  of  February,  and  to  allow  it  to  stand  on  the  prem- 
ises until  the  Ist  day  of  May.  This  was  held  to  be  an  immediate, 
not  a  prospective  sale,  although  there  was  also  a  stipulation  that 
the  hay  was  not  to  be  cut  till  paid  for.  Bayley  J.  said :  "  The 
rule  of  law  is  that  where  there  is  an  immediate  sale  and  nothing 
remains  to  be  done  by  the  vendor  as  between  him  and  the  vendee, 
the  property  in  the  thing  sold  vests  in  the  vendee^  This  case  was 
followed  by  one  presenting  very  similar  features,  in  the  queen ^s 
bench  in  1841.  (A) 

§  317.  In  Gilmour  v.  Supple,  (i)  Sir  Cresswell  Cresswell  in  giv- 
Giimour  t>.  i^g  an  elaborate  judgment  of  the  privy  council,  says : 
Supple.  u  By  the  law  of  England,  by  a  contract  for  the  sale  of 
specific  ascertained  goods,  the  property  immediately  vests  in  the 
buyer,  and  a  right  to  the  price  in  the  seller,  unless  it  can  be  shown 
that  such  was  not  the  intention  of  the  parties."  And  in  The  Cal- 
cutta Company  v.  De  Mattos,  (A)  in  1863,  Blackburn  J.  pro- 
nounced this  to  be  "  a  very  accurate  statement  of  the  law."  (I) 

Benecke,  10  C.  B.  212 ;  Gilmour  v.  Supple,  rated.    Shaw  C.  J.  in  Arnold  v,  Delano, 

11  Moore  P.  C.  551 ;  The  Calcutta  Gom-  4  Cush.  40.    "A  designation    by   some 

pany  v.  De  Mattos,  32  L.  J.  Q.  B.  322 ;  visible  mark  is  a  sufficient  separation.    It 

Wood  V,  Belli  6  E.  &  B.  355,  and  25  L.  J.  is  not  necessary  that  an  artificial  mark 

Q.  B.  148,  and  in  Cam.  Scacc.321 ;  Cham-  should  be  made  for  this  sole  purpose.    If 

bers  V.  Miller,  10  C.  B.  N.  S.  125 ;  32  L.  J.  the  barrels  have  been  inspected  and  marked 

C.  P.  30 ;  Furley  v.  Bates,  2  H.  &  C.  200,  as  of  different  qualities,  e,  g.  No.  1,  No.  i, 

and  33  L.  J.  Ex.  43;  Joyce  v.  Swan,  17  No.  3,  and  the  whole  of  that  which  is 

C.  B.  N.  S.  84.  marked  No.  1  is  sold,  a  bill  of  sale  giYen, 

(A)  Martindale  v.  Smith,  1  Q.  B.  389.  and  a  formal  delivery  made,  the  property 

See,  also,  Chinery  v.  Vial,  5  H.  &  N.  228 ;  will  pass  without  any  further  separation 

and  29  L.  J.  Ex.  180j$  Sweeting  v.  Turner,  or  designation,  and  the  delivery  will  have 

L.  B.  7  Q.  B.  310.  been  perfected,  though  the  barrels  Na  1 

(t)  11  Moore  P.  O.  566.  are  left  intermingled  with  the  other  bar- 

[k)  32  L.  J.  Q.  B.  322, 328.  rels,  which  have  different  marks.    So  if 

(/)  [If  the  goods  are  capable  of  being  there  are   one  hundred  barrels    marked 

identified,  and  by  the  contract  of  sale  are  No.  I,  and  the  owner  makes  a  contract  to 

identified,  that  is  sufficient,  and  the  prop-  sell  one  hundred  and  fifty  barrels  of  that 

erty  passes ;  as,  if  there  are  one  hundred  mark,  and  makes  his  bill  of  sale  and  formal 

bales  of  cotton,  numbered  from  one  to  one  delivery,  affirming  that  there  are  that  nnm- 

hundred,  and  the  contract  is  for  the  fifty  her  of  barrels  in  the  lot,  the  property  in 

odd  numbers,  or  the  fifty  even  numberH,  the  one  hundred  barrels  will  pass  to  the 

or  any  other  specified  fifty  numbers,  the  vendee."    Chapman  J.  in  Ropes  v.  Lane, 

bales  sold  are  identified,  though  not  sepa-  9  Allen,  502,  510.] 
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§  318.  Two  rules  on  this  subject  are  stated  by  Blackburn  J.  (a) 
as  follows :  First  Where  by  the  agreement  the  vendor  Two  rules 

•     A      1  1  •        .       1  1     !•        -I  #  •  on  this  sub- 

is  to  do  anything  to  the  goods  for  the  purpose  of  putting   iect  given 

them  into  that  state  in  which  the  purchaser  is  to  be  bound   bum  J?  ~ 


(a)  On  Sales,  151, 152.  [The  learned 
judge,  as  a  preface  to  the  two  rules  referred 
to,  says :  "  Where  the  agreement  is  for 
the  sale  of  goods,  and  also  for  the  per- 
formance of  other  things,  it  becomes  im- 
portant to  ascertain  whether  the  perform- 
ance of  any  of  those  things  is  meant  to 
precede  the  vesting  of  the  property  or  not. 
This  is  a  question  of  the  construction  of 
the  agreement,  and  it  may  often  happen 
that  the  parties  have  expressed  their  in- 
tention in  a  manner  that  leaves  no  room 
for  doubt ;  where,  however,  they  have  not 


done  so  in  express  terms,  the  intention 
must  be  collected  from  the  whole  agree- 
ment, and  the  courts  have  within  the  last 
fifty  years  [preceding  1845]  adopted  for 
this  purpose  some  rules  of  construction 
which  are,  perhaps,  some  of  them,  a  little 
artificial.  These  rules,  of  which  there  is 
no  trace  in  the  reports  before  the  time  of 
Lord  Ellenborough,  are  laid  down  since 
the  time  of  this  learned  judge  as  rules  of 
English  law,  in  terms  nearly  equivalent 
to  those  in  which  they  are  laid  down  as 
rules  of  dvil  law."    Having  stated  the 
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^^^^rt        to  accept  them,  or,  as  it  is  sometimes  worded,  into  a  de- 
vendor  ib  to  r  '      ' 

do  any-  liverable  state,  the  performance  of  those  things  shall,  in 

ffoo(f8  be-  the  absence  of  circumstances  indicating  a  contrary  inten- 

ery^  prop-"  ^^on,  be  taken  to  be  a  condition  precedent  to  the  vest- 

n^P^s"  '^S  of  the  property.  (6) 

Where  §  319.  Secondly.  Where  anything  remains  to  be  done 

to  be*  "*  to  the  goods,  for  the  purpose  of  ascertaining  the  price, 

two  sncceeding  rnles  in  the  text,  Judge  shall  concar  in  the  act  of  weighing,  when 

Blackburn  adds :  "  The  fibst  of  thbsb  the  price  is  to  depend  upon  the  weight, 

BULBS  seems  to  be  founded  in  reason.    In  there  seems  little  reason  why,  in  cases  in 

general  it  is  for  the  benefit  of  the  vendor  which  the  specific  goods  are  agreed  upon, 

that  the  property  should  pass;  the  risk  of  it  should  be  supposed  to  be  the  intention 

loss  is  thereby  transferred  to  the  purchaser,  of  the  parties  to  render  the  delay  of  that 

and,  as  the  Tender  may  still  retain  posses-  act,  in  which  the  buyer  is  to  concur,  bene- 

non  of  the  goods,  so  as  to  retain  a  security  ficial  to  him.    Whilst  the  price  remaina 

for  the  payment  of  the  price,  the  tzans-  unascertained,  the  sale  is  clearly  not  for  a 

ferrence  of  the  property  is  to  the  vendor  certain  sum  of  money,  and,  therefore,  does 

pure  gain.     It  is,  therefore,  reasonable,  not  come  within  the  civilian's  definition  of 

that  where  by  the  agreement  the  vendor  a  perfect  sale,  transferring  the  risk  and 

is  to  do  something  before  he  can  call  upon  gain  of  the  thing  sold ;  but  the  English 

the  purchaser  to  accept  the  goods  as  cor-  law  does  not  require  that  the  consideration 

responding  to  the  agreement,  the  intention  for  a  bargain  and  sale  should  be  in  moneys 

of  the  parties  should  be  taken  to  be  that  numbered,  provided  it  be  of  value.    Still, 

the  vendor  was  to  do  this  before  he  ob-  both  branches  of  the  rules  seem  to  be  now 

tained  the  benefit  of  the  transfer  of  the  firmly  established  as  English  law,  though, 

property.  The  presumption  does  not  arise,  as  has  been  already  stated,  only  within 

if  the  things  might  be  done  after  the  ven-  the  last  half  century,  and  then  it  seems 

dor  had  put  the  goods  in  the  state  in  adopted  directly  from  the  civil  law.    The 

which  he  had  a  right  to  call  upon  the  pur-  rules  now  rest  upon  the  authority  of  the 

chaser  to  accept  them,  and  would  be  un-  English  decided  cases,  and  cannot  be  ques- 

reasonable  where  the  acts  were  to  be  done  tioned  on  the  ground  of  their  recent  intro- 

by  the  buyer,  who  would  thus  be  rewarded  duction  into  English  law."    Sales,  151- 

for  his  own  default.    The  sbcond  bulb  154.    It  would  have  been  fair  to  suppose 

seems  to  be  somewhat  hastily  adopted  from  that  this  second  rule,  "a  little  artificial  '* 

the  civil  law,  without  adverting  to  the  in  its  structure,  "  of  which  there  is  no  trace 

great  distinction  made  by  the  civilians  be-  in  the  reports  "  or  in  the  analogies  of  the 

tween  a  sale  for  a  certain  price  in  money,  common  law,  before  Lord  Ellen  borough's 

and  an  exchange  for  anything  else.    The  time,  but  which  was  adopted  "  somewhat 

English  law  makes  no  such  distinction,  hastily  "  and  in  disregard  of  a  "  great  dis- 

but,  as  it  seems,  has  adopted  the  rule  of  tinction,"  from  the  civil  law,  should  have 

the  civil  law,  which  seems  to  have  no  been  applied  more  cautiously,  and  with  less 

foundation  except  in  that  distinction.    In  frequency  than  it  seems  to  have  been,  in 

general,  the  weighing,  &c.  must,  from   the  the  decision  of  cases  arising  under  the 

nature  of  things,  be  intended  to  be  done  common  law.] 

before  the  buyer  takes  possession  of  the  (6)  [See  Bailey  v.  Smith,  43  N.  H.  141 ; 

goods ;  but  that  is  quite  a  diflferent  thing  Strauss  v.  Boss,  25  Ind.  300 ;  McCliing  v. 

from  intending  it  to  be  done  before  the  Kelley,  21  Iowa,  508 ;  Foster  v.  Ropes, 

vesting  of  the  property ;  and  as  it  must  in  111  Mass.  10.] 
general  be  intended  that  both  the  parties 
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as  by  weighing,  measuring^  or  testing  the  goods,  where    *®*^®J» , 
the  price  is  to  depend  on  the  quantity  or  quality  of  the  or  meas- 

goods,  the  performance  of  these  things  also  shall  be  a  erty  does!^ 
condition  precedent  to  the  transfer  of  the  property,  "^'P*^'  ^ 
although  the  individual  goods  be  ascertained,  and  they  are  in  the 
state  in  which  they  ought  to  be  accepted.  ((?) 

(c)  [Althoagh  these  rales  have   been  between  the  parties,  the  title  will  pass.    If 

generally  adopted  in  the  American  de-  a  flock  of  sheep  is  sold  at  so  much  the 

cisions,  they  have  been  varioasly  inter-  head,  and  it  is  agre^  that  they  shall  be 

preted  and  applied.   They  were  recognized  counted  after  the  sale  in  order  to  determine 

and  quoted  by  Judge  Story,  and  the  au-  the  entire  price  of  the  whole,  the  sale  is 

thorities  maintaining  or  recognizing  them  yalid   and  complete."     This  opinion  is 

were  reviewed  by  him,  in  Barrett  v,  God-  quoted  more  at  length,  post,  §  346.    In 

dard,  3  Mason,  107.    They  were  referred  Dennis   v.  Alexander,  3  Barb.  50,   the 

to  by  Chief  Jnstice  Shaw  in  Sumner  v.  court  say :   "  It  is  not  the  law,  that  the 

Hamlet,  12  Pick.  82,  83,  as  rules  appliea-  right  of  property  in  a  chattel  cannot  pass 

ble  only  "  to  cases  of  constructive  delivery  by  a  sale,  so  long  as  the  quantity  of  the 

and  constructive  possession,  and  resorted  thing  sold  remains  to  be  ascertained.    It 

to  for  the  purpose  of  determining  when  is  only  when  something  is  to  be  done  for 

the  contract  of  sale  is  so  far  complete  as  the  ascertainment  of  the  quantity  by  the 

to  pass  the  property,  according  to  the  in-  very  tarmt  of  the  coidract,  that  it  is  incom- 

teiU  of  the  parties  in  their  contrcuA.**  Again,  plete.'*    See,  also,  Adams  Mining  Co.  u. 

in  Arnold  v.  Delano,  4  Cush.  40,  the  same  Senter,   26  Mich.  73,  79,  80 ;   Hyde  v. 

learned  judge,  referring  to  these  rales,  said :  Lathrop,   2  Abb.   (N.  Y.)  App.    Decis. 

"The  reason  why  marking,  measuring,  436.    Massaghusstts.    A  contract  was 

weighing,  &c  are  necessary,  is,  that  the  made  to  sell  the  vendor's  "  fare  of  fish," 

particular  goods  may  be  identified.    If  ten  then  at  Newbury  port,  at  a  certain  sum 

barrels  of  oil  are  sold,  lying  in  a  tank  of  per  quintal,  and  a  certain  other  sum  per 

thirty  barrels,  the  buyer  can  identify  no  quintal  for  carrying  them  to  Boston,  the 

part  of  it  as  his  until  it  is  measured.    So  figh  to  be  properly  dried  for  shipping, 

if  fifty  bales  of  cotton  are  sold  out  of  one  the  wharfage  to  be  paid  by  the  purchaser, 

hundred,  no  particular  bales  are  identified  and  all  other  incidental  charges  to  be  paid 

nntU  separation.     But,  if  they  are  capa-  by  the  vendor,  the  fish  to  be  at  the  pur- 

ble  of  being  identified,  and  by  the  contract  chaser's  risk  when  on  board  the  vessel. 

of  sale  are  identified,  that  is  sufficient,  It  was  held  that  the  property  in  the  fish 

and  the  property  passes."    And  the  same  was  not  changed.    "  The  fish  were  agreed 

view  seems  to  have  been  entertained  by  to  be  sold,  not  sold."    Shaw  t;.  Nudd,  8 

Chancellor  Kent  when  he  said :  "  If  the  Pick.  9,  13.    "  When  a  bargain  is  made 

goods   be    sold   by   number,   weight,   or  for  a  chattel,  and  the  price  is  paid,  the 

measure,  the  sale  is  incomplete,  and  the  contract  is  executed,  so  that  the  vendee 

risk  continues  with  the  seller,  until  the  may  maintain  trover  for  the  chattel  against 

specific  property  be  separated  and  identi-  the  vendor,  upon  demand  and  refusal  to 

fied."    2  Kent,  496.    So,   Strong  J.  in  deliver.    But  if,  at  the  time  of  the  contract, 

Crofoot  V,  Bennett,  2  Comst.  260,  said :  it  is  understood  and  intended  that  some 

"  But  if  the  goods  sold  are  clearly  identi-  after  act  is  to  be  done  to  complete  the  sale, 

fied,  then,  although  it  may  be  necessary  such  as  a  formal  delivery  or  a  bill  of  sale, 

to  number,  weigh,  or  measure  them,  in  the  transfer  is  not  complete  until  such 

order  to    ascertain  what  would   be   the  act  is  done."    Parker  C.  J.  in  Higgins  v. 

price  of  the  whole  at  a  rate  agreed  upon  Chessman,  9  Pick.  7,  10.    In  Macomber  v. 
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Parker,  13  Pick.  175, 183,  Wilde  J.  said:    termination  of  a  canal.    In  pnrsnanoe  of 
•*  The  general  principle  is,  that  where  any    the  negotiation  for  the  purchase  of  the 
operation  of  weight,  measurement,  count-    property,  the  purchaser  had  signed  a  writ- 
ing, or  the  like,  remains  to  be  performed,  in    ing  in  which  he  acknowledged  that  he  had 
order  to  ascci'tain  the  price,  the  quantity^    "  Received  of  the  vendor  four  shots  of 
or  the  particular  commodity  to  be  deliv-    white  oak  plank,  &c.  for  which  I  pTomiie 
ered,  and  to  put  it  in  a  deliverable  state,  the    to  pay  him  twenty-six  dollars  per  thoasand, 
contract  is  incomplete  until  such  operation    board  measure.    The  above  timber  deliv- 
is  performed.    Brown  on  Sales,  44."   This    ered  in  the  mill-pond,"  &c.  and  the  vendor 
branch  of  the  case,  however,  turned  on  a    at  the  same  time  executed  a  writing  by 
question  of  delivery.    In  Mason  t;.  Thomp-  which  he  acknowledged  that  he  had  re- 
son,  18  Pick.  305,  it  appeared  that  one  T.  ceived  of  the  purchaser  two  hundred  dol- 
being  indebted  to  one  B.,  a  contract  was  lars  in  part  pay  for  "  the  timber  in  qiies- 
made  between  them,  in  the  month  of  Sep-  tion."    Remainder  to  be  paid  in  ninetv 
tember,  as  follows :  "  I,  B.,  agree  to  pur-  days  from  surveying.    The  canalage  to  be 
chase  and  do  hereby  purchase  of  T."  a  paid  by  the  purchaser,  when  he  takes  the 
certain  quantity  of  cheese,  '*  if  he  makes  plank  and  timber  from  the  pond.     The 
as  much,"  and  certain  cattle,  at  fixed  vendor  further  agreed  that  the  purchaser 
prices,  ''  T.  to  keep  the  cattle  on  his  farm  might  procure  the  timber  to  be  measured 
free  of  expense  until  foddering  time,  if  by  the  superintendent  of  the  canal,  and 
there  cannot  be  any  sale  made  that  will  that  he  would  abide  by  the  measurement, 
answer  before ;  the  cheese  to  be  kept  until  Before  the  timber  was  measured  it  was 
the  1st  of  November  next,  unless  called  attached  by  one  of  the  creditors  of  the 
for  sooner;  and  for  the  payment  of  the  purchaser.    Dewey  J. said:  ''The  leading 
amount  of  these  articles,  B.  is  to  discharge  objection  to  the  alleged  transfer  of  the 
all  the  claims  he  may  have  against  T.,  and  property  is  founded  upon  the  fact  that  the 
the  balance  he  is  to  pay  in  cash  whenever  timber  and  plank  were  contracted  for  at 
demanded."    It  was  held  that  this  did  not  a  certain  price  by  the  thousand  feet,  and 
constitute  a  complete  sale,  but  that,  as  the  that  at  the  time  of  the  attachment  they 
articles  were  from  time  to  time  delivered,  had  not  been  surveyed  and  the  measure  of 
the  contract  was  pro  tanto  executed ;  but  them  ascertained.    The  general  doctrine 
the  property  in  the  articles  not  delivered  on  this  subject  is,  undoubtedly,  that  when 
remained  in  T.    Morton  J.  said  :  "  There  some  act  remains  to  be  done  in  relation  to 
must  at  any  rate  be  a  perfect  contract  of  the  articles  which  are  the  subject  of  the 
sale.     The  owner  must  intend  to  part  with  sale,  as  that  of  weighing  or  measuring, 
his  property,  and  the  purchaser  to  become  the  and  there  is  no  evidence  tending  to  show 
ifjimediate  owner.     Their  two  minds  must  an  intention  of  the  parties   to  make  an 
meet  on  this  point ;  and  if  any  thing  remains  absolute  and  complete  sale,  the  perform- 
to  be  done  before  either  assents,  it  may  be  ance  of  such  act  is  a  prerequisite  to  the 
an  inchoate  contract,  but  it  is  not  a  perfect  consummation  of  the  contract ;  and  until 
sale."    This  seems  to  put  the  point  upon  it  is  performed  the  property  does  not  pass 
the  true  ground  of  inquiry  —  the  aggre-  to  the  vendee.    But  in  the  case  of  sales 
gatio  mentium  of  the  parties.    What  has  where  the  property  to  be  sold  is  in  a  state 
been  done  or  left  undone  respecting  the  ready  for  delivery,  and  the  payment  of  the 
property,  is  mere  matter  of  evidence,  by  money,  or  giving  security  therefor,  is  not 
which  their  intent  is  to  be  determined  by  a  consideration  precedent  to  the  transfiBry 
the  court  or  jury  as  the  inquiry  falls  within  it  may  well  be  the  understanding  of  the 
the  province  of  the  one  or  the  other.    Ante,  parties  that  the  sale  is  perfiected,  and  the 
§311.    In  Riddle  v.  Varnum,  20  Pick.  280,  interest  passes  immediately  to  the  vendee, 
one  point  of  inquiry  was  whether  there  although  the  weight  or  measure  of  the 
had  been  a  completed  sale  of  certain  tim-  articles  sold  remains  yet  to  be  ascertainrd. 
ber  and  plank  lying  in  a  mill-pond  at  the  Such  a  case  presents  a  question  of  the 
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intent  of  the  parties  to  the  contract.  The  in  Riddle  v.  Vamum,  above  cited.  The 
party  affirming  the  sale  must  satisfy  the  jury  having  found  the  sale  to  be  uncon- 
jory  that  it  was  intended  to  be  an  absolute  ditional,  the  case  went  to  the  fall  bench  of 
transfer,  and  all  that  remained  to  be  done  the  supreme  court  on  exceptions.  The 
was  merely  for  the  purpose  of  ascertaining  rulings  were  sustained;  but  the  supreme 
the  price  of  the  articles  sold,  at  the  rate  court  added :  "  We  think  the  finding  is 
agreed  upon."  "  The  court  are  of  opinion  in  conformity  with  the  legal  efiect  of  the 
that  upon  a  proper  application  of  these  contract  aa  stated."  This  seems  to  us  to 
principles  to  the  present  case,  the  jury  decide  that  a  contract  of  sale  of  a  spe- 
would  have  been  warranted  from  the  tes-  cific  ascertained  chattel,  without  evidence 
timony  to  find  that  it  was  the  intention  of  payment  or  delivery,  but  with  an  im- 
of  the  parties  here  contracting  to  make  portant  act  to  be  done  to  put  the  property 
the  sale  of  the  articles  complete  and  abso-  in  a  deliverable  state,  that  is,  the  state  in 
lute  before  the  measure  of  them  was  ascer-  which  by  the  agreement  the  purchaser  is 
tained."  See  Ropes  v.  Lane,  U  Allen,  bound  to  receive  it,  may,  in  point  of  law, 
591.  The  rule  laid  down  in  Riddle  t;.  be  a  complete  sale  to  pass  the  title ;  that 
Vamnm,  supra,  was  referred  to  with  ap-  upon  such  a  sale  the  vendor  may  hold  the 
probation  by  Tenney  J.  ip  Stone  v.  Pea-  property  as  bailee  to  do  the  act  agreed 
cock,  35  Maine,  385,  388,  which,  however,  upon.  The  next  important  case  in  Massa- 
was  a  case  of  sale  of  fifteen  tons  of  hay  chnsetts  is  Foster  v.  Ropes,  111  Mass.  10, 
out  of  a  larger  mass,  and  not  separated,  in  which  there  was  a  sale  of  a  fare  of  fish 
In  Marble  o.  Moore,  102  Mass.  443,  the  lying  in  two  piles,  one  pile  in  each  of  two 
case  was  submitted  to  the  jury  on  the  of  vendor's  fish-bouses,  in  all  about  800 
evidence  that  the  vendor  "  bargained  a  quintals,  at  a  certain  price  per  quintal, 
hog  to  the  purchaser  before  it  was  altered,  to  be  paid  for,  cash  in  thirty  days  from 
with  an  agreement  that  the  vendor  was  delivery,  "  one  half  to  be  thrown,  that  is, 
to  alter  the  hog  and  keep  it  until  it  fully  put  on  the  flakes  to  be  dried,  for  half  a 
recovered  from  the  operation,  if  it  did  sue-  day  or  more,  at  once,  or  on  the  first  fair 
oessfttlly  recover  therefrom ;  and  if  it  did  day,  and  weighed  at  Beverly,  and  there 
not  so  recover,  then  the  vendor  was  to  received  by  purchaser,  and  by  him  carted 
pay  the  purchaser  forty  dollars ; "  and  it  to  Salem ;  the  other  half  to  be  thrown  in 
wtm  held  that  this  evidence  warranted,  if  the  course  of  ten  days,  and  then  to  be 
it  did  not  require,  a  finding  of  the  jury  weighed  and  carted  as  the  others.'*  This 
that  the  sale  to  the  purchaser  was  uncon-  sale  was  in  the  spring  of  1870.  These 
ditional.  The  case  does  not  show  for  what  fish,  according  to  the  course  of  the  cod- 
sum  the  hog  was  sold,  nor  whether  the  fishing  business,  had  been  caught  and 
price  was  paid.  It  appears  that  there  was  cured  the  preceding  fall,  and  had  been 
no  actual  delivery.  It  must  have  been  piled  in  the  fish-houses  and  there  kept 
understood  that  the  leaving  the  hog  in  the  during  the  winter.  Both  piles  had  been 
possession  of  the  vendor  operated  as  a  examined  by  the  purchaser  before  he  pur- 
bailment  for  the  purpose  named.  As  a  chased,  and  were  in  a  marketable  state; 
bailment  it  must  have  been  nudum  pactum  but  they  were  not  in  the  particular  state 
for  want  of  consideration,  unless  it  derived  of  dryness  in  which  the  purchaser  wished 
its  aliment  of  consideration  from  the  con-  to  have  them  and  stipulated  they  should 
tract  of  sale  and  was  a  part  of  it.  It  is  be  put.  The  exact  purpose  of  throwing 
dear  that  the  entire  agreement  embraced  the  fish  does  not  appear.  Probably  it  was 
the  purchase  of  the  altered  hog,  and  that  either  to  prepare  them  for  the  particular 
be  was  not  in  a  deliverable  state,  as  such,  use  of  shipping,  or  to  give  the  purchaser 
at  the  time  of  the  purchase.  The  learned  an  advantage  on  the  weight ;  or,  possibly, 
judge  of  the  superior  court,  at  the  trial  for  both  these  purposes ;  but,  at  any  rate, 
before  the  jury,  instructed  them  in  ac-  it  seems  to  have  been  for  the  benefit  of  the 
cordance  with  the  principles  of  law  stated  purchaser.     It  seems  to  have  been  con- 
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ceded  that  the  title  to  the  fish  would  hare  woald  jastify  the  jury  in  finding  that,  by 
passed  and  the  sale  been  complete,  had  further  agreement,  nonTithstanding  this 
there  been  no  stipulation  as  to  the  throw-  feature  of  the  contract,  the  title  was  to  pass 
ing  and  weighing.    The  case  was  put  to  immediatelj  to   the    defendant."     From 
the  jury  upon  the  evidence  of  the  in  ten-  this  case  it  follows,  that  upon  the  sale 
tion  of  the  parties  that  the  title  should  of  a  specific  ascertained  chattel,  if  things 
pass  bj  the  sale  notwithstanding  the  acts  such  as  those  stated  in  this  case  lemaiB 
to  be  done  before  the  purchaser  took  the  to  be  done  before  the  purchaser  is  actaallj 
fish.    The  case  was  clear  of  any  question  to  take  the  property,  the  burden  is  on  the 
under  the  statute  of  frauds.    The  jury  yendor,  if  he  alleges  the  intent  of  the 
found  that  it  was  the  intention  of  the  par-  parties  that  the  title  shall  pass  notwith- 
ties  to  pass  the  title  at  the  time  of  the  standing,  to  establish  the  fact   affinna- 
sale.    The  case  went  to  the  court  of  law  tively.    This  seems  to  be  in  accordanee 
on  exceptions  to  the  effect  that  the  vtx-  with  the  ruling  in  Riddle  v.  Vamum,  and 
dence,  which  is  not  here  stated,  was  not  approved  in  Stone  v.  Peacock,  35  Maine, 
sufficient  to  sustain  the  verdict,  and  so  385,  388.    Compare  the  case  of  Marble  r. 
the  court  of  law  held.    But  in  deciding  Moore,  twpra.     Vermont.    In  the  case 
the  case,  the  court,  by  Mr.  Justice  Colt,  of  Gibbs  p.  Benjamin,  45  Vt  124,  it  ap- 
who  delivered  the  opinion,  said :  '*  In  the  peared  that  the  defendant  agreed  to  par- 
sale  of  personal  property,  the  general  rule  chase  all  the  wood  piled  on  the  plaintiff's 
of  law  is,  that  where,  by  the  terms  of  the  farm  on  the  margin  of  Lake  Champlain 
contract,  the  seller  agrees  to  do  anything  at  $3.50  per  cord.    It  was  part  of  the  con- 
for  the  purpose  of  putting  the  property  tract  that  the  parties  should  measure  the 
into  a  state  in  which  the  buyer  is  bound  wood  and  ascertain  the  quantity.     They 
to  accept  it,  or  into  a  condition   to  be  met  for  that  purpose,  and  disagreed.    The 
delivered,   the  title  will  remain  in  him  plaintifi^  insisted  that  it  was  agreed,  and 
until  he  has  performed  the  agreement  in  part  of  the  contract,  that  defendant  shonld 
this  respect."    The  learned  judge   then  take  the  wood  at  "running  measure;" 
cites  and   states   the   case   of  Rugg    v.  the  defendant  claimed  that  he  purchased 
Minett,  11  East,  210,  and  adds:  "This  solid  cords,  and  that  issue  grew  into  con- 
general  rule  will  not  prevail,  where,  by  troversy,  but  was  never  settled.     In  the 
the  terms  of  the  agreement,  the  title  is  to  mean  time  the  wood  was  carried  away  by 
vest  immediately  in  the  buyer,  notwith-  a  flood  on  the  lake  and  lost.    It  was  as- 
standing  something  remains  to  be  done  to  sumed  by  the  court  that  the  price  was  to 
the  goods  by  the  seller  befoi-e  delivery."  be  paid  on    delivery.     The   action  was 
"  In  all  cases,  however,  the  intention  of  brought  to  recover  for  the  price  of  the 
the  parties  as  to  the  time  when  the  title  is  wood.    Redfield  J.  said :  "  The  principle 
to  pass  can  be  ascertained  only  from  the,  is  well  settled,  and  uniform  in  all  cases, 
terms  of  the  agreement,  as  expressed  in  the  that  when  anything  remains  to  be  done 
language  and  conduct  of  the  parties,  and  as  by  either  or  both  of  the  parties,  precedent 
applied  to  known  usage  and  the  subject-  to  the  delivery,  the  title  does  not  pass, 
matter.     It  must  be  manifested  at  the  And  so  inflexible  is  the  rule  that  when  the 
time  the  bargain  is  made.    The  rights  of  property  has  been  delivered,  if  anything 
the  parties  under  the  contract  cannot  be  remains  to  be  done  by  the  terms  of  the 
affected  by  their  undisclosed  purposes,  or  contract,  before  the  sale  is  completed,  the 
by  their  understanding  of  its  legal  efiect."  property  still  remains  in  the  vendor.    The 
After  stating  the  facts  bearing  upon  the  contract  must  be  executed,  to  eflect  a 
point  as   understood   by  the   court,   the  completed  sale,  and  nothing  further  to  be 
learned  judge  adds :  "  By  the  general  sale,  done  to  ascertain  the  quantity,  quality, 
therefore,  the  property,  not  actually  taken  or  value  of  the  property.    Barrett  J.  in 
away  by  the  defendant,  remained  in  the  Hutchins  v.  Gilchrist,  23  Yl  88.     The 
plaintiff,  unless  there  is  evidence  which  general  rule  in  relation  to  the  sale  •f 
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personal  property  is,  that  if  anything  re-  at  his  mill,  not  exceeding  100,000,  to  bo 
mains  to  be  done  by  the  seller  before  delivered  at  the  mill  in  lots  of  about 
delivery,  no  property  passes  to  the  vendee,  10,000  each,  as  soon  as  sawed  by  the  plain- 
even  as  between  the  parties.  Poland  J.  tiff;  snbject  to  the  defendant's  culling  and 
in  Hale  v.  Huntley,  21  Vt.  147.  This  selection;  each  lot  to  be  paid  for  on  de- 
rnle  applied  to  the  facts  as  reported  in  liveiy  at  $40  per  thousand.  Nothing  was 
this  case,  retains  the  wood  in  the  plaintiff,  said  about  counting  the  spokes,  but  the 
and  leaves  the  contract  executory,  and,  as  vendor  understood  that  he  was  to  count 
a  sale,  incomplete."  Several  equally  strin-  each  lot  selected  by  the  purchaser,  and  the 
gent  applications  of  the  rule  have  been  purchaser  understood  that  he  was  to  count 
made  in  Nbw  Hampshire.  In  Fuller  v.  each  lot  selected  before  it  was  taken  from 
Bean,  34  N.  H.  290,  300,  301,  Bell  J.  the  mill;  and  it  appeared  that  upon  a 
said :  "  If  the  goods  are  sold  by  number,  sale  of  spokes  between  the  parties  on  a 
weight,  or  measure,  the  sale  is  primd  facie  previous  occasion,  each  party  had  counted 
not  complete  till  their  quantity  is  ascer-  them.  On  January  14, 1869,  after  the  ven- 
tained,  and  if  they  are  mixed  with  others,  dor  had  sawed  a  lot  of  10,000,  to  12,000, 
not  nntil  they  are  separated  and  desig-  the  purchaser  culled  them,  handling  every 
nated.  There  are  many  other  cases  where,  spoke,  throwing  aside  those  rejected,  and 
as  there  is  the  same  reason,  the  same  rule  laying  those  selected  in  a  pile  by  them- 
of  law  applies.  In  some  of  the  cases,  we  selves.  The  purchaser  was  to  send  and 
find  at  common  law  the  language  used  is  take  away  the  selected  pile  with  his  own 
capable  of  being  understood  as  importing  team  on  January  18,  1869,  and  to  pay  for 
that  if  an  act  remains  to  be  done  between  them  on  the  first  of  February.  The  ven- 
the  parties,  it  must  be  an  act  to  be  done  dor  himself,  on  January  16th  and  18th, 
by  the  seller,  and  one  necessary  to  desig-  counted  the  selected  pile,  found  the  num- 
nate  and  identify  the  goods  to  be  sold,  and  her  to  be  9,130,  and  then  on  the  said  1 8th 
not  an  act  to  be  done  by  the  buyer,  or  January,  charged  that  number  of  spokes 
merely  to  ascertain  the  price  to  be  paid,  in  to  the  defendant  on  bis  books.  The  pur- 
order  to  render  the  sale  imperfect  and  to  chaser  did  not  send  for  the  spokes  until 
prevent  the  property  from  passing.  But  January  22,  when  they  were  burned  with 
we  think  there  is  no  such  limitation  of  the  the  mill.  There  was  sufficient  reason  for 
rule,  and  that  it  is  indifferent  whether  the  the  delay.  The  purchaser  never  counted 
act  to  be  done  to  render  the  sale  complete,  the  spokes  nor  accepted  the  plaintiff's 
is  to  be  done  by  the  buyer  or  by  the  seller,  count  of  them,  though  he  made  no  ques- 
or  by  a  third  person,  and  that  it  is  equally  tion  of  iu  correctness.  The  question 
indifferent  whether  it  is  to  be  done  to  as-  made,  as  the  court  stated  it,  was,  whether 
certain  the  goods  to  be  sold  by  their  desig-  there  was  such  a  delivery  and  acceptance 
nation  or  measurement,  or  their  quality,  of  the  spokes  as  transferred  the  property 
by  the  buyer  or  the  public  inspector ;  or  and  title  from  the  vendor  to  the  purchaser, 
merely  to  ascertain  the  price  to  be  paid  The  case  was  discussed  by  the  court,  as 
by  the  appraisal  of  a  third  person,  or  by  involving  both  a  question  of  acceptance 
counting,  weighing,  or  the  like;  or  to  do  and  receipt  to  satisfy  the  statute  of  frauds, 
any  other  act  necessary  to  enable  the  and  also  a  question  whether  at  common 
property  to  pass  in  conformity  to  the  law,  or  under  the  civil  lay,  the  facts 
agreement,  such  as  might  be  the  payment  showed  a  sale  so  complete  as  to  transfer 
of  duties  on  goods  imported,  or  their  the  title ;  and  it  was  held  that  the  sale  was 
transportation  to  a  different  place."  In  not  perfected,  and  the  title  to  the  property 
Prescott  V,  Locke,  51  N.  H.  94,  it  ap-  remained  in  the  plaintiff  at  the  time  of  its 
pcared  that  the  defendant  had  orally  destruction,  on  the  ground  that  the  count- 
agreed  to  purchase  of  the  plaintiff  such  ing  of  the  spokes  was  a  material  act,  in 
walnut  spokes  as  the  plaintiff  should  saw  which  both  parties  were  equally  interested, 
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and  the  defendant  had  not  counted  them  and  the  question  involTed  was,  whether 
nor  verified  the  plaintiifs  count.  The  the  contract  between  the  parties  amounted 
court  said,  **  the  culling  of  the  spokes  was  to  a  sale  in  preaenti  and  passed  the  title,  or 
not  an  acceptance  of  quantity,  but  only  of  merely  to  an  executory  contract  of  sale. 
quality,  —  for  at  the  time  of  culling,  the  The  lumber,  subsequently  to  the  contract 
quantity  and  price  of  the  quantity  were  and  before  actual  delivery  to  the  purchas- 
indeterminate ;  still  there  was  a  manual  ers,  was  accidentally  destroyed  by  fire,  and 
reception  of  the  spokes  by  the  buyer  at  the  purchasers  refused  to  pay  for  it  on  the 
the  place  of  delivery.  Such  delivery  and  ground  that  it  never  became  their  prop- 
reception  were  not  enough  to  transfer  the  erty.  The  action  was  brought  bj  Eg- 
title  and  risk,  without  the  acceptance  of  gleston,  the  defendant  in  error,  for  goods 
the  property  as  a  determined  quantity ;  bargained  and  sold.  It  appeared  that  the 
for  such  an  acceptance  depended  upon  a  lumber  was  piled  in  Eggleston's  mill  yard 
counting  of  the  spokes.'*  "If  a  sale  is  at  Birch  Run.  In  September,  1871,  be 
not  complete,  if  anything  remains  to  be  sold  his  mill  to  a  Mr.  Thayer,  resening 
done  concerning  the  property  by  either  the  right  to  leave  the  lumber  in  the  yard 
party,  a  present  right  of  property  does  not  until  he  disposed  of  it.  To  most  of  the 
vest  in  the  buyer.  If  any  condition  prece-  lumber  Eggleston  had  an  exdnsive  title ; 
dent,  such  as  the  ascertainment  of  the  but  there  were  four  or  five  piles  which  he 
quantity,  and  thereby  the  gross  price,  is  owned  jointly  with  one  Bobinson.  The 
not  performed  or  waived,  the  sale  is  not  whole  amount  was  from  200,000  to  250,000, 
complete ;  such  is  the  rule  of  the  common  excluding  Robinson's  share  in  the  foor  or 
law."  "In  the  present  case  the  spokes  five  piles.  Lingham  &  Osborne  went  to 
were  to  be  taken  by  the  defendant  from  the  mill  yard  September  23,  1871,  and 
the  mill,  and  they  were  deposited  in  the  proposed  to  buy  the  lumber.  Eggleston 
place  from  which  the  defendant  might  re-  went  through  the  yard  with  them,  pointed 
move  them  on  the  completion  of  the  con-  out  the  several  piles,  and  designated  those 
tract.  But  thi^i  fact  alone  would  not  in  which  Robinson  had  an  undivided  lo- 
constitute  a  delivery  in  law.  The  defend-  terest,  and  also  some  piles  of  shingles 
ant  had  no  right  to  remove  them  before  which  they  proposed  to  take  with  the 
the  quantity  and  the  price  regulated  by  lumber.  After  Lingham  &  Osborne  had 
the  quantity  were  ascertained.  An  im-  examined  the  whole  to  their  satisfaction, 
portant  act,  the  act  of  counting  the  spokes,  they  agreed  upon  a  purchase,  and  the  fol- 
remained  to  be  done,  in  which  both  parties  lowing  written  contract  was  entered  into : 
had  the  right  to  participate,  unless  that  "Flint,  September  23d,  1871.  Lingham 
right  was  waived  by  the  defendant."  See  &  Osborne  bought  from  C.  Eggleston  this 
Messer  v.  Woodman,  22  N.  H.  172;  Gil-  day,  all  the  pine  lumber  in  his  yard  at 
man  v.  Hill,  36  N.  H.  311,  320;  Jones  t;.  Birch  Run  at  the  following  prices:  For 
Pearce,  25  Ark.  545 ;  Abat  v.  Atkinson,  all  common,  eleven  dollars,  and  to  indnde 
21  La.  Ann.  414;  Bailey  v.  Smith,  43  N.  H.  all  belter  at  the  same  price;  and  for  all 
141, 143 ;  Kaufman  v.  Stone,  25  Ark.  336 ;  culls,  five  dollars  and  fifty  cents  per  M., 
Strauss  v,  Hoss,  25  Ind.  300;  McClung  v.  to  be  paid  for  as  follows  :  Five  hundred 
Kelley,  21  Iowa,  508.  Michigan.  One  dollars  to-day,  and  ^five  hundred  dollars 
of  the  most  ^tisfactory  discussions  of  this  on  the  10th  of  October  next,  the  balance, 
subject  will  be  found  in  the  opinion  of  the  one  half  on  first  day  of  January^  a.  d. 
court  given  by  that  eminent  and  distin-  1872,  and  the  rest  on  the  first jday  of  Feb- 
guished  jurist,  Judge  Cooley,  in  Lingham  ruary  foUow.inU;  said  lumber  to  be  deliv- 
V,  Eggleston,  27  Mich.  324.  The  conteMt  ered  by  said  Eggleston  on  board  of  cars 
in  this  case  related  to  a  sale  of  lumber  by  when  requested  by  said  Lingham  &  Os- 
Eggleston,  the  defendant  in  error,  to  Ling-  borne,  which  shall  not  be  later  than  10th 
ham  &  Osborne,  the  plaintifis  in  error,  of  November  next.    Also  some  shingles 
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at  two  doUan  per  M.  for  No.  2  and  four   thing  intended,  it  is  not  abeolately  essen- 
doUars  for  No.  1.  tial  that  there  should  be  a  delivery,  or  that 
(Signed)    "Lihoham  &  Osborne.  the  goods  should  be  in  a  deliverable  con- 
*'  Chaukcst  Eoolbstok,  Jb."  dition,  or  that  the  quantity  or  quality, 
The  sum   of  five   hundred  dollars  men-  where  the  price  depends  upon  either  or 
tioned  in  this  contract  to  be  paid  at  the  both,  should  be  determined.    AH  these  are 
time  of  its  execution  was  paid.    A  few  circumstances  having  an  important  bear- 
days  later  Lingham  &  Osborne  went  to  ing  when  we  are  seeking  to  arrive  at  the 
the  mill  yard  in  Eggleston's  absence  and  intention  of  the  parties,  but  no  one  of 
loaded  two  cars  with  the  lumber.    He  re-  them,  nor  all  combined,  are  conclusive." 
turned  before  they  had  taken  them  away.  Having  quoted  the  rule  stated  in  Black- 
and  helped  them  count  the  pieces  on  the  bum  on  Sales,  p.  120,  and  the  doctrine 
can,  but  left  them  to  measure  them  after-  laid  down  in  the  text  of  this  work,  ante, 
wards.     At  this  time  the  lumber  in  the  §§  310,  311,  the  learned  judge  added: 
piles  had  not  been  assorted,  inspected,  or  "  Upon  this  principle  there  is  no  difficulty 
measured.    There  was  disagreement  be-  in  reconciling  most  of  the  reported  deci- 
tween  the  parties  as  to  whether  they  had  sions.    And  even  without  express  words 
fixed  upon  a  person  to  inspect  the  lum-  to  that  effect,  a  contract  has  often  been 
ber,  Lingham  &  Osborne  claiming  that  held  to  be  a  completed- sale,  where  many 
they  had.    On  the  ninth  day  of  October,  circumstances  were  wanting,    and  many 
1871,  Lingham  met  Eggleston  on  the  cars  things  to  be  done  by  one  or  both  the  par- 
at  Flint  and  told  him  the  fires  were  raging  ties  to  fix  conclusively  the  sum  to  be  paid 
near  Birch  Run ;  that  the  lumber  yard  or  to  determine  some  other  fact  mateiial 
was  safe  yet,  bnt  that  there  were  eight  to  their  respective  rights.    The  most  im- 
cars  standing  on  the  side  track,  and  he  portant  fact  indicative  of  an  intent  that 
had  better  go  up  to  Birch  Run  and  load  the  title  shall  pass  is  generally  that  of  de- 
what  were  there,  and  get  what  lumber  he  livery.    If  the  goods  are  completely  deliv- 
could  away ;  Eggleston  took  the  first  train  ered  to  the  purchaser,  it  is  usually  very 
for  the  purpose,  and  while  on  the  train  strong  if  not  conclusive  evidence  of  intent 
the  train  boy  gave  him  the  following  note  that  the  property  shall  vest  in  him   and 
from  Lingham :  ''  Holly.    Mr.  Eggleston,  be  at  his  risk,  notwithstanding  weighing, 
you  may  load,  say  ten  thousand  on  each  measuring,  inspection,  or  some  other  act 
car,  and  we  can  have  it  inspected  as  it  is  is  to  be  done  afterwards."    **  So,  if  the 
unloaded.    I  will  try  and  come  up  to-mor-  goods  are  specified,  and  all  that  was  to  be 
row."     When  Eggleston  reached  Birch  done  by.  the  vendor  in  respect  thereto  has 
Run  the  fire  was  raging  all  about  the  mill,  been  done,  the  title  may  pass,  though  the 
and   that,  with  all    the  lumber  in    the  quantity  and  quality,  and,  consequently, . 
yard,  was  soon  totally  destroyed  by  fire,  the  price  to  be  paid,  are  still  to  be  deter- 
S  Cooley  J.  said :  "  Where  no  question  arises  mined  by  the  vendee.    Turley  v.  Bates,  2 
/under  the  statute  of  frauds,  and  the  rights  H.  &  C.  200 ;  Kohl  v.  Lindley,  39  111. 
/  of  creditors  do  not  intervene,  the  question  195.    And  even  if  something  is  to  be  done 
whether  a  sale  is  completed  or  only  execu-  by  the  vendor,  but  only  when  directed  by 
^  tory,mustusually  be  determined  upon  the  the  vendee,  and  for  his  convenience,  as 
'    intent  of  the  parties  to  be  ascertained  from  for  instance,  loading  the  goods  upon  a  ves- 
;  their  contract,  the  rituation  of  the  thing  sel  for  transportation,  the  property  may 
(  sold,  and  the  circumstances  surrounding  pass  by  the  contract  of  sale  notwithstand- 
^  the  sale.    The  parties  ma^ettle  this  by  ing.     Wbitcomb  v.    Whitney,  24  Mich, 
the  express  words  of  their  contract,  bnt  if  486;  Terry   v.   Wheeier,  25  N.    Y.  5'JO. 
they  fail  to  do  so,  we  must  determine  from  But  the  authorities  are  too  numerous  and 
their  act^whcther  the  sale  is  complete.   If  too  uniform  to  justify  citation,  which  hold 
the  goods  sold  are  aofficiently  designated  that  where  anything  is  to  l)e  done  by  the 
so  that  no  question  can  arise  as  to  the '  vendor,  or  by  the  mutual  concurrence  of 
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both  parties,  for  the  purpose  of  ascertain-  parties  agree  shall  pass  the  title,  notbing 
ing  the  price  of  the  goods,  as  by  weighing,  more  is  generally  requisite.    The  qoeation 
testing,  or  measuring  them,   where  the  is  only  one  of  mutual  assent ;  whether  tlie 
price  is  to  depend  upon  the  quantity  or  minds  of  the  parties  have  met,  and  by 
quality  of  the  goods ;  the  performance  of  their  understanding  the  purchaser  has  now 
those  things  is  to  be  deemed  presumptively  become  the  owner.    This  is  the  general 
a  condition  precedent  to  the  transfer  of  the  rule  where  the  case  is  not  within  the  atat- 
property,  although  the  individual  goods  ute  of  frauda.     If  one  purchases  gold 
be  ascertained,  and  they  are  in  a  state  in  bullion  by  weight  and  receives  delivery 
which   they  may  and  ought   to   be  ac-  before  it  has  become  convenient  to  w«igh 
cepted."    In  conclusion  the  learned  judge  it,  and  on  the  understanding    thAt  the 
said,  with  regard  to  the  case  before  him :  weighing  shall  be  done  afterwards,  tbere 
'*  Neither  the  quality  nor  the  quantity  was  can  be  no  reasonable  doubt,  unless  tliere 
determined ;  and  the  evidence  in  the  case  are  some  qualifying  circumstances  in  the 
shows  that,  as  to  these,  there  might  very  case,  that  the  bullion  has  now  become  his 
well  be,  and  actually  were,  great  differ-  property  and  is  at  his  risk.    Lingham  v. 
ences  of  opinion.   The  price  to  be  paid  was  Eggleston,  27  Mich.  324."    On  the  other 
consequently  not  ascertained,  and  could  hand,  in  the  case  of  Adams  Mining  Co. 
not  bo  until  the  qualities  were  separated  v.  Senter,  26  Mich.  73,  79,  80,  it  appeared 
and  measurement  had."      ''It  was  cer-  that  there  was  a  sale  of  a  lot  of  timber  at 
tainly  not  the  right  of  either  party  to  bind  a  fixed  price  per  foot,  and  the  same  person 
the  other  party  by  an  inspection  and  meas-  acting  as  agent  for  seller  and  purchaser, 
urement  of  his  own ;  it  was  the  right  of  The  agent  and  purchaser  directed  the  per- 
both  to  participate,  and  we  must  suppose  son  in  charge  of  the  timber  to  hold  it  for 
such  was  the  intent,    unless  something  the  purchaser,  and  that  person  engaged  to 
clearly  appears  in  the  case  to  show  the  do  so.    Campbell  J.  said : "  The  ddivery 
contrary."    "  It  follows  that  something  of  was  complete.    The  whole  property  being 
high  importance  remained  to  be  done  by  identified  and  sold,  at  a  fixed  price  per 
the  vendor  to  ascertain  the  price  to  be  foot,  the  process  of  ascertaining  the  amount 
paid ;  and  as  this,  under  all  the  author*  was  not  essential  to  passing  the  title,  as  it 
ities,  was  presumptively  a  condition  prece-  might  have  been  if  less  than  the  whole 
dent  to  the  transferrence  of  the  titlie, —  amount  delivered  was  to  be  sold  andsepa- 
nothing  to  the  contrary  appearing,  —  the  rated  by  measurement.    In  that  case  the 
court  should  so  have  instructed  the  jury."  measurement  might  be  necessary  to  fix  the 
See  Ortman  t;.  Green,  26  Mich.  209 ;  First  identity  of  the  property  sold.    But  when 
National  Bank  of  Marquette  v.  Crowley,  all  is  sold,  no  such  process  is  needed  to 
24  Mich.  492 ;   Hahn  v.  Fredericks,  30  pass  title.    The  ascertainment  of  the  price 
Mich.  223.    And  again,  in  Wilkinson  v.  was  a   mere  mathematical  computasioo. 
Holiday,  33  Mich.  386,  387,  388,  Cooley  involving  no  further  action  to  bring  the 
C.   J.    said  :  "  Where,  under  a  contract  minds  of  the  parties  together."    See  B^- 
for   the  purchase    of  personal    property,  ole  v,  McKenzie,  26  Mich.  470;  Whit- 
something  remains  to  be  done  to  identify  comb  v.  Whitney,  24  Mich.  486 ;  Wilkin- 
the  property,  or  to  put  it  in  condition  for  son  v.   Holiday,  33  Mich.  386 ;   South- 
delivery,  or  to  determine  the  snm  that  western  Freight  &c.  Co.  v.  Stanard,  44 
shall  be  paid  for  it,  the  presumption  is  Missou.  71.    New  York.    In   Hyde  s. 
always  very  strong  that  by  the  understand-  Lathrop,  2  Abb.  (N.  Y.)  App  Decis.  436, 
ing  of  the  parties  the  title  was  not  to  pass  it  was  held  titot,  under  a  contract  ibr  the 
until  such  act  had  been  fully  done  and  sale  of  thirty  thousand  barrel  staves,  at^ 
accomplished.    But  the  presumption  is  by  a  specified  rate  per  thousand,  to  .be  de-W 
no  means  conclusive.      If  one  bargains    livered  at  a  specified  railroad  fcpot,  the 
with  another  for  the  purchase  of  property,    delivery  of  seven  thousand  at  the  depot 
and  that  is  done  in  respect  to  it  which  the    was  sufficient  to  pass  the  utle  to  the  par- 
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chafler  in  the  stares  that  were  so  delivered,  Mackie,  6  Cowen,  250 ;  Russell  v,  Nicholl, 
although  he  had  not  seen  them,  and  no  3  Wend.   112;    Ontwater  v.   Dodge,    7 
count  had  heen  made  to  ascertain   the  Cowen,  85 ;  Downes  v.  Thompson,  2  Hill, 
amount  to  be  paid.     The  cases  of  Crofoot  137 ;  Damon  v.  Osborn,  1  Pick.  476 ;  Po- 
V.  Bennett,  2  Comst.  258,  and  Tjler  v,  thier  Gout  of  Sales,  by  Gushing,  §§  309, 
Strong,  21  Barb.  198,  were  relied  upon  as  311 ;    Houdlette  t;.   Tallman,  14   Maine, 
authority  for  this  decision.    See  Comfort  400 ;  Craig  v.  Smith,  Sup.  Ct.  of  Penn.  5 
r.  Eiersted,  26  Barb.  472;  Southwestern  Law  R.  112;  Davis  v.  Hill  3  N.  H.  382; 
Freight  &c  Co.  v,  Stanard,  44  Missou.  71 ;  Woods  v,  McGee,  7  Ohio,  128 ;  Jewett  v. 
Dexter  v.  Norton,  55  Barb.  272 ;  Bradley  Warren,  12  Mass.  300 ;  Decker  v.  Fumiss, 
p.  Wheeler,  44  N.  Y.  495.    A  case  very  Hill  &  Denio,  611 ;  Kein  v.  Tupper,  52  N. 
recently  decided  in  Maikb,  Dyer  t;.  Libby,  Y.  550 ;  McCrae  v.  Young,  43  Ala.  622 ; 
61  Maine,  45,  was  an  action  to  recover  for  Kaufman  t;.  Stone,  25  Ark.  336  ;  Abat  v. 
the  price  of  a  lot  of  hay  upon  a  connt  Atkinson,  21  La.  Ann.  414  ;  Browning  v, 
for  goods  sold  and  delivered.    The  plain-  Hamilton,  42  Ala.  484 ;  Chase  v.  Willard, 
tiff  sold  the  defendant  a  quantity  of  hay  57  Maine,  157 ;  Frost  v.  Woodruff,  54  111. 
to  be  taken  from  the  plaintiff's  mow.  The  155;  Morse  v.  Sherman,  106  Mass.  430 ; 
defendant  was  to  furnish  the  press,  press  Keeler  v.  Vandervere,  5  Lansing  (N.  Y.), 
the  hay,  and  pay  for  it  a  certain  price  per  313  ;  Ormsby  v,  Machir,  20  Ohio  St.  295 ; 
ton.    The  plaintiff  was  to  furnish  withes  Lester  v.  East,  49  Ind.  588 ;  Morrison  t;. 
and  binders  and  haul  the  hay  to  the  rail-  Dingley,  63  Maine,  553 ;    Townsend  v. 
road  depot     The  defendant  afterwards  Hurgraves,  118  Mass.  325,  332.    An  ex- 
sent  his  men  and  they  took  the  hay  from  amination  of  the  authorities  shows  that 
the  plaintiff's  mow,  pressed  it,  put  it  in  neither   the  English  nor  the  American 
bands,  weighed  and  branded  it  with  the  cases  are  entirely  harmonious  on  the  ques- 
defendant's  name.    After  some  consider-  tion  of  passing  the  title  by  a  sale  of  spe- 
able  delay,  the  plaintiff  hauled  the  hay,  cific  ascertained  chattels,  while  anything 
and  stored  it  for  the  defendant  at  a  place  remains  to  be  done  by  way  of  counting, 
near  the  depot,  informed  the  defendant  measuring,  or  weighing  them.     Now   it 
that  he  had  done  so,  and  demanded  pay-  is  very  apparent  that  the  acts  enumer- 
ment  for  the  hay,  which  was  refased.  The  ated  can  have  no  effect  upon  the  quantity 
court  considered  the  case  mainly  on  the  or  quality  of  the  chattels  sold,  either  by 
question  whether  the  acts  done  previously  way  of  increasing  or  diminishing,  improv- 
to  the  hauling  of  the  hay  to  the  depot  ing  or  impairing  the  one  or  the  other, 
were  sufficient  to  satisfy  the  statute  of  To  say,  therefore,  that  the  quantity  of  a 
frauds,  and  show  a  delivery  on  which  the  specific  ascertained  chattel  is  not  deter- 
action  for  goods  sold  and  delivered  might  mined  until  it  is  weighed  or  measured, 
be  sustained,  and  said :  "  These  acts  were  that  till  that  is  done  the  quantity  is  inde 
sufficient  to  constitute  a  delivery  if  accom-  terminate,  is  quite  unphilosophical.    The 
panied  by  the  requisite  intention  of  both  quantity  is  as  much    determined   before 
parties  that  the  property  should  then  pass,  weighing  as  afterwards.    And  it  would,  in 
and  the  question  was,  whether  the  evidence  most  cases,  be  quite  as  fair  to  assume  that 
was  sufficient  to  warrant  the  jury  in  find-  the  weighing  is  to  be  done  on  the  pur- 
ing  such  to  be  their  intention.    The  fact  chaser's  property  as  on  the  vendor's.  The 
that  it  was  one  of  the  conditions  of  the  case  is  entirely  different  where  the  goods 
sale,  that  the  plaintiff  should  haul  the  hay  are  not  ascertained.    The  only  rule  which 
to  the  depot,  is  not  inconsistent  with  the  can  be  considered  as  settled  is,  that  it  de- 
proposition  that  it  might  have  been  deliv-  pends  upon  the  intent  of  the  parties  in 
ered  so  as  to  become  the  property  of  the  such  cases,  whether  the  title  should  pass  or 
defendant  at  the  bam."    As  to  the  trans-  not.  But  the  question  immediately  arises, 
fer  of  title  by  sale,  see,  further,  McDon-  How  shall  that  intent  be  determined  ?  by 
aid  V,  Hewctt,  15  John.  349;  Rapelye  v,  the  evidence  untrammelled  by  technical 
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When  §  320.  Third  Rule.  To  these  may  be  added,  thirdly, 

boond  to  a  where  the  buyer  is  by  the  contract  bound  to  do  anything 

property*'  ^  *  Condition,  either  precedent  or  concurrent,  on  which 

does  not  the  passing  of  the  property  depends,  the  property  will 

bj  Mtuai  not  pass  until  the  condition  be  fulfilled,  even  though  the 

till  per-  goods  may  haye  been  actually  delivered  into  the  posses- 

of'coD^*^  sion  of  the  buyer,  (d)     The  authorities  in  support  of 

dition.  these  propositions  will  now  be  considered. 

mles  ?  or  by  mles  that  may  impose  upon  588 ;  Sewall  u.  Henry,  9  Ala.  24 ;  Herring 
the  parties  an  intent  they  never  enter*  v.  Hoppock,  15  N.  T.  409 ;  Hashroa<^  f. 
tained  1]  Loundsbary,  26  N.  Y.  598  ;  Hirschom  v. 
(d)  [Where  there  is  a  condition  prece-  Canney,  98  Mass/  149,  150;  Buckmaater 
dent  attached  to  a  contract  of  sale  and  v.  Smith,  22  Vt.  203 ;  Root  v.  Lord,  83 
delivery,  the  property  does  not  vest  in  the  Vt.  568;  Buson  v.  Dongherty,  11  Hamph. 
pnrchaser  on  delivery,  nor  until  he  performs  50 ;  Lees  v.  Richardson,  2  Hilton  (N.  T.), 
the  condition,  or  the  seller  waives  it ;  and  164 ;  Hotchkiss  v.  Hunt,  49  BCatne,  219 ; 
the  right  continues  in  the  yendor,  even  Bunker    v.  McKenney,   63  Maine,   529, 
against  creditors  and  subsequent  purchas-  Wood.  M.  &  R.  Co.  v.  Brookes,  2  Sawyer, 
ers  of  the  vendee.    2  Kent,  497  ;  Barrett  576 ;  Bigelow  v.  Huntley,  8  Vt.  151  ;  Dnn- 
».  Fritchard,  2  Pick.  512;   Whitwell  v,  can  v.  Stone,  45  Vt.  118;  Little  r.  Page, 
Vincent,  4  Pick.  449;  Strong  v.  Taylor,  44  Missou.  412;  Armington  v.  Hoosttn, 
2  Hill  (N.  Y.),  326 ;  Morris  v,  Rexford,  18  38  Vt.  448 ;  Whitney  o.  Eaton,  15  Gray, 
K.  Y.  552 ;    Dannefelser  v.  Weigel,  27  225 ;  Sage  u.  Slentz,  23  Ohio  St  1 ;  Boo- 
Missou.  45 ;  Banendahl  v.  Horr,  7  Blatcbf.  raem  v.  Crane,  103  Mass.  522.    And  aach 
548;   Benner  v.  Puffer,  114  Mass.  376;  agreement  is  valid,  though  the  goods  were 
Ridgeway  v.  Kennedy,  52  Mispou.  24 ;  Cole  not  in  existence  so  as  to  be  a  subject  of 
V,  Mann,  3  Thorop.  &  C.  (N.  Y.)  380 ;  Pow-  bargain  and  sale  when  the  agreement  was 
ell  V.  Preston,  3  Thomp.  &  C.  (N.  Y.)  644.  made,  if,  when  delivered,  they  were  deliv- 
Where  goods  are  sold  at  a  fixed  price,  to  ered  under  the  agreement.      Benner   p. 
be  paid  on  a  certain  day,  and  delivery  is  Puffer,   114  Mass.  376.    The   vendor  in 
made  upon  an  agreement,  express  or  im*  such  case,  if  guilty  of  no  laches,  mjiy  re- 
plied, that  until  the  price  is  paid  the  title  claim  the  goods,  where  the  price  has  not 
is  to  remain  in  the  vendor,  payment  is  a  been  paid,  even  from  one  who  has  par- 
condition  precedent,  and  until  performance  chased  them  or  taken  a  mortgage  of  them 
the  property  is  not  vested  in  the  purchaser,  from  hiayendee  in  good  faith  and  without 
Blanchardt;.  Child,  7  Gray,  155;  Burbank  notice.     Hirschom  u.  Canney,  98  Mass. 
V.  Crooker,  7  Gray,  158 ;  Fifield  v.  Elmer,  149  ;  Coggill  v.  Hanford  &  New  Haven 

25  Mich.  48 ;  Beshon  u,  Bigelow,  8  Gray,  R.  R.  Co.  3  Gray,  545 ;  Benner  r.  Pofier, 
159 ;  Porter  u.  Pettengiil,  12  N.  H.  298,  a  114  Mass.  376  ;  Zuchtmann  v.  Roberta,  109 
strong  case  on  this  point;  Lucy  v. Bundy,  Mass.  53;  Sumner  v.  McFarlan,  15  Kan- 
9  N.  H.  298;  Davis  v.  Emeiy,  11  N.  H.  sas,  600;  Hallowell  u.  Milne,  16  Kansas, 
230;  Gambling!;.  Read,  1  Meigs, 281,  284,  65;  Enlow  v.  Klein,  79  Penn.  St  488; 
286  ;  Heath  v.  Randall,  4  Cush.  195 ;  Ben-  Clark  v.  Wells,  45  Vt  4 ;  Kent  r.  BudL, 
nett  V.  Simms,  1  Rice,  121 ;  West  v.  Bol-  45  Vt.  18 ;  Duncan  v.  Stone,  45  Vt  118 ; 
ton,  4  Vt  558;  Smith  v,  Foster,  18  Vt  Hotchkiss  v.  Hunt,  49  Maine,  219;  Sar- 
182  ;  Davis  t;.  Bradley,  24  Vt.  55  ;  Tibbets  gent  v.  Metcalf,  5  Gray,  306 ;  Ballaid  p. 
V.  Towle,  3  Fairf.  341 ;  George  v.  Stubbs,  Burgett,  40  N.  Y.  314 ;  McNeil  v.  Tenth 

26  Maine,  243;  Parris  v,  Roberts,  12  Ired.  Nat.  Bank  of  N.  York,  55  Barb.  59,  68; 
268 ;  Copeland  v.  Boequet,  4  Wash.  C.  C.    Baker  v.  Hall,  15  Iowa,  277 ;  Hart  v.  Car- 
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§  321.  In  Hanson  v.  Meyer  («)  the  defendant  sold  a  parcel  of 
starch  at  62.  per  cwt.,  and  directed  the  warehousman  Hanson «. 
to  weigh  and  deliver  it.     Part  was  weighed  and  deliv-   ^®y®'- 

penter,  24  Conn.  427  ;  Hnnter  v.  Warner,  v.  Carpenter,  24  Conn.  427 ;   Gilbert  v. 
I  Wu.  141 ;  Gibbs  v.  Jones,  46  111.  819 ;  Thompson,  3  Gray,  550,  in  note;  Ballard 
Shireman  v.  Jackson,  14  Ind.  459;  Dan-  v,  Bargett,  40  N.  T.  314.    In  Znchtmann 
bar  V,  Rawles,  28  Ind.  225 ;  Fifield  v.  £1-  v.  Roberta,  109  Mass.  53,  it  appeared  that 
mer,  25  Mich.  48 ;  Coase  v.  Tregent,  1 1  the  plaintiff,  who  had  sold  a  piano  to  a 
Mich.  65 ;  Lacker  v.  Rhoades,  45  N.  Y.  third  person  on  condition  that  it  should 
499 ;  Herring  v,  Willard,  2  Sandf.  418 ;  remain  the  property  of  the  plaintiff  until 
Price  t;.  Jones,  3  Head  (Tenn.),  84 ;  Rid-  it  was  paid  for,  and  had  given  him  a  re- 
dle  V.  Cobum,  8  Gray,  241 ;  Crocker  v.  ceipted  bill  of  parcels  therefor,  omitting, 
Gnllifer,  44  Maine,'491 ;  Duncan  v.  Stone,  at  the  request  of  the  third  person,  any 
45  Vt  122;  Little  v.  Page,  44  Missou.  statement  of  the  condition,  told  the  de- 
412 ;    GrifiSn  v.  Pugh,  44  Misaou.  326.  fendant  in  reply  to  an  inquiry  respecting 
Good  faith  does  not  aid  the  purchasers  the  title  to  the  piano,  that  he  had  sold  it 
from  the  yendeea  in  such  cases,  because  to  the  third  person,  and  the  defendant 
their  vendors  having  no  title  to  the  prop-  thereupon  having  seen  the  bill  from  the 
erty  could  convey  none.    Such  purchasers  plaintiff,  loaned  a  sum  of  money  to  the 
hold  the  same  legal  condition  as  do  bond  third  person  and  received  from  him  the 
^de  purchasers  of  stolen  goods.    Metcalf  piano,  together  with  the  bill  from  the  plain- 
J.  in  Deshon  v.  Bigelow,  8  Gray,  159, 160.  tiff,  without  notice,  express  or  implied,  of 
In  Forbes  v.  Marsh,  15  Conn.  384,  397,  the  condition  of  sale  of  it  by  the  plaintiff 
398,  Williams  C.  J.  said :  "  In  this  class  to  the  third  person,  who  had  not  paid  the 
of  cases  the  vendee  comes  into  possession  plaintiff  for  it ;  it  was  held,  that,  in  the 
of  property  which  was  known  to  belong  absence  of  fraud,  the  plaintiff  was  not  es- 
to  another  man.    Whether,  therefore,  the  topped  to  claim  the  piano  from  the  defend- 
vendee  had  borrowed  it,  or  hired  it,  or  ant.    Still,  it  seems  that  where  property 
purchased  it,  becomes  a  matter  of  inquiry,  is  sold  on  condition,  to  one  who  is  allowed 
and  ought  to  be  ascertained  by  him  who  to  assume  possession  and  the  apparent  own- 
proposes  to  trust  his  property  upon  the  ership,  third  persons  have  a  right  to  con- 
iaith  of  this  appearance ;  for  the  law  offers  sider  it  as  his,  and  it  is  incumbent  on  the 
its  protecting  shield  to  those  who  attempt  vendor,  who  would  claim  the  ownership 
to  protect  themselves.     Accordingly,  we  adversely  to  the  rights  of  such  third  per- 
find  that  all*  these  cases  of  conditional  sons,  to  prove  that  the  condition  has  not 
sales  made  band  Jide,  have  been  held  good  been  performed.    Leighton  p.  Stevens,  19 
as  against  attaching  creditors,  as  well  as  Maine,   154.      See  Heath  t;.  Randall,  4 
between  the  parties.    In  the  cases  above  Cush.  195  ;  Hill  v.  Freeman,  3  Cubh.  257. 
cited  from  New  York  and  Massachusetts  It  has  been  suggested  that  this  elass  of 
(Strong  o.  Taylor,  2  Hill,  326 ;  Hussey  v.  contracts  may  be  treated  either  as  condi- 
Thomton,  4  Mass.  405 ;  Barrett  v.  Pritch-  tional  sales,  by  which  the  property  was 
ard,  2  Pick.  512),  the  claim  was  made  by  not  to  vest  in  the  purchasers  until  they 
creditors.    So,  too,  in  the  case  of  Vincent  should  pay  or  give  security  for  the  price, 
V.  Cornell,  13  Pick.  294 ;    Fairbanks  v.  or  as  executory  contracts  of  sale,  to  be 
Phelps,  22  Pick.  535  ;  Patten  v.  Smith,  5  completed  on  the  performance  of  the  same 
Conn.  201,  the  same  principle  was  recog-  condition.     Upon  either  construction  the 
nized,  though  the  cases  may  have  been  property  in  the  goods  is  not  changed    See 
determined  upon  other  points."    See  Hart  Wilde  J.  in  Dnsser  Manufacturing  Co.  v. 

(e)  6  Fast,  614. 
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ered,  and  then  the  purchaser  became  bankrupt,  whereupon  the 
vendor  countermanded  the  order  for  delivery  of  the  remainder, 

Watenton,  3  Met.  9,  17  ;  Grorer  J.  in  34;  Talmadge  v.  White,  35  N.  Y.  Sope- 
Ballard  v.  Bnrgett,  40  N.  Y.  314;  Fergu-  nor  Ct.  219.    So  when  goods  are  sold  ob 
son  V.  Clifford,  37  N.  H.  86 ;  Adams  v,  time,  and  deliyered  to  the  purchaser,  under 
O'Connor,  100  Mass.  515,518.    In  Da/  a  contract  of  sale  in  which  it  is  stipnJated 
V.  Bassett,  102  Mass,  445,  it  appeared  that  that  thej  are  to  he  paid  for  bj  the  n^go- 
the  purchaser  of  machinery,  who  held  it  tiable  note  of  the  purchaser,  such  paymeot 
on  condition  that  it  should  remain  the  is  a  condition  precedent  to  the  sale,  and 
property  of  the  vendor  until  the  price  was  the  title  to  the  goods  will  not  vest  unlets 
paid,  sold  it  to  a  third  person,  and  after-  such  payment  is  made  or  waived.    WfaH- 
wards  tendered  the  price  to  his  vendor,  ney  v.  Eaton,   15  Gray,  225 ;  Farlow  v. 
who  had  never  demanded  payment,  and  it  Ellis,  15  Gray,  229  ;  Stone  v.  Perry,  60 
was  held  that  upon  the  tender,  although  Maine,  48 ;  Paul  r.  Beed,  52  N.  H.  136, 
it  was  refused,  the  title  passed  to  the  third  138;  Russell   v,  Mjnor,  22  Wend.  659 ; 
person.   Currier  v.  Knapp,  117  Mass.  324.  Osbom  v.  Gantz,  38  N.  Y.  Superior  Ct. 
See  Sage  v.  Sleutz,  23  Ohio  St  1.    As  to  148 ;  Michigan  Central  R.  R.  Co.  v.  Phil- 
the  rights  of  the  purchaser  in  such  case,  lips,  60  III.  190.    In  Hirschom  v.  Cannej, 
where  he  has  paid  part  of  the  price,  and  98  Mass.  149,  a  merchant  in  New  York 
the  vendor  has  taken  back  the  goods,  see  sold  goods  to  a  merchant  in  Boston,  on 
Preston  v.  Whitney,  23  Mich.  260 ;  where  condition  that  he  should  send  his  notes 
part  of   the  property  is  destroyed,  part  in  payment  therefor,  and  shipped  the  goods 
taken  back,    and   the  rest  paid  for,   see  to  Boston,  mailing  a  bill  of  lading  to  the 
Swallow  V.  Emery,  111  Mass.  355.  Where  purchaser,  and  requesting  him  to  send  his 
payment  and  delivery  are  agreed   to  be  notes  in  payment,  which  was  never  done, 
simultaneous,  and  payment   is  omitted.  It  was  held  that  no  title  passed  to  the  con- 
evaded,  or  refused  by  the  purchaser  upon  ditional  purchaser.    In  Adams  v.  O'Coa- 
getting  possession  of  the  goods,  the  seller  ner,  100  Mass.  515,  518,  Gray  J.  said : 
may  immediately  reclaim  them.    See  Lee-  "  The  sale  to  the  defendants,  having  been 
dom  V.  Phillips,  1  Yeates,  529 ;  Harris  v.  found  by  the  jury  to  have  been  for  cash. 
Smith,  3  Serg.  &  R.  20 ;  Palmer  v.  Head,  was  a  conditional  sale,  and  vested  no  tide 
13  John.  434;  Mars  ton  v.  Baldwin,   17  in  the  purchasers  until  the  terms  of  sale 
Mass.  606;  Levin  v.  Smith,  1  Denio,  571 ;  had  been  complied  with."    Wabash  Ele- 
Conway  v.  Bush,  4  Barb.  564  ;  Henderson  vator  Co.  v.  First  National  Bank  of  To- 
V.  Lauck,  21  Penn.  St.  359;  Deshon  i;.  ledo,  23  Ohio  St.  311.  So  where  the  plain- 
Bigelow,  8  Gray,  159;  Ferguson  v.  Clif-  tifis  shipped  from  Boston  to  a  person  in 
ford,  37  N.  H.  86 ;  Paul  v.  Reed,  52  N.  New  York  certain  goods  to  be  paid  lor 
H.  136  ;  Adams  v.  O'Conner,  100  Mass.  "on  arrival,"  and  they  were  not  paid  for. 
515,  518  ;  Tyler  V.  Freeman,  3  Cush.  515,  Clark   v.  Lynch,   4   Daly  (N.  Y.),  83. 
518 ;  Allen  v.  Hartfield,  76  111.  358;  Hard-  Where  there  is  a  delivery  of  a  part  of  a 
ing  V.  Mcitz,  1  Tenn.  Ch.  610 ;  Hill  v.  larger    amount  of  goods  sold  under  an 
McKenzie,  3  Thomp.  &  C.  (N.  Y.)  110;  entire  agreement  that   the    price  for  the 
Miller  v.  Jones,  66  Barb.  147.  And  where  whole  quantity  shall   be  secured  on  the 
nothing  is  said  about  payment  at  the  time  delivery  of  the  residue  at  a  future  day, 
of  purchase,  the  law  presumes  that  the  the  delivery  of  the  first  parcel  will  be  re- 
sale is  for  cash,  and  in  such  case  payment  garded  as  conditional,  and  cm  refusal  of 
and  delivery  are  concurrent  acts.     South-  the  purchaser  to  give  the  security  a^^reed 
western  Freight  &c.  Co.  v.  Plant,  45  Mis-  upon,  on  the  delivery  of  the  residue,  or  to 
sou.  517.    See  Scudder  v.  Bradbury,  106  deliver  up  the  first  parcel  on  demand,  the 
Ma»8.  422 ;  Goldsmith  v.  Bryant,  26  Wis.  vendor  may  sustain  replevin    for  them. 
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and  took  it  away.     In  an  action  for  trover,  brought  by  the  as- 
signees of  the  bankrupt  purchaser,  Lord  Ellenborough  said,  that 

Bnssell  v.  Minor,  22  Wend.  259.    See  able  the  vendor  to  retain  his  title  to  the 
Whipple  V,  Gilpatrick,  19  Maine,  427 ;  goods,  if  it  appears  that  it  was  the  nnder- 
Hnssej  v.  Thornton,  4  Maas.  405 ;  Bilej  standing  of  the  parties,  at  the  time  of  the 
Wheeler,  42  Yt.  528 ;  Talmadge  v.  White,  delirery,  that  the  condition  of  payment 
85  N.  Y.  Superior  Ct  219.    But  payment  or  secnrity  was  not  waived,  though  there 
csannot  be  demanded  in  snch  case  until  was  no  express  declaration  to  that  eflect 
the   whole  of  the  goods   are  delivered,  at  the  time.    Whitwell  v.  Vincent,  4  Pick. 
Timmons  r.  Nelson,  66  Baib.  594.  Where  451,  452 ;  Dresser  Manuf.  Co.  v.  Waters- 
«  mare  was  sold  on  condition,  the  vendor  ton,  3  Met.  18;  Corleis  v.  Gardner,  2  Hall, 
was  held  to  be  the  owner  of  her  colts  until  345 ;  D'Wolf  v.  Babbett,  4  Mason,  294 ; 
performance  of  the  condition.  Bnckmaster  Reeves  v.  Harris,  1  Bailey,  563 ;  Marston 
V.  Smith,  22  Yt  203;  Allen  v.  Delano,  55  v,  Baldwin,  17  Mass.  606  ;  Hill  v.  Free- 
Maine,   1 13 ;    Bunker  v.  McEenney,    63  man,  3  Cush.  257 ;  Tyler  v.  Freeman,  3 
Maine,  529,  531.    But  an  agreement  for  Cush.  261 ;  Hammett  v.  Linneman,  48  N. 
security  to  be  given  or  payment  to  be  made  Y.  399 ;  Adams  v.  O'Conner,  100  Mass. 
for  the  price  of  goods  at  the  time  of  deliv-  515 ;  Farlow  v.  Ellis,  15  Qray,  229 ;  Dra- 
ery,  may  be  waived  by  the  express  under-  per  i;.  Jones,  1 1  Barb.  263.    But  a  secret 
standing,  or  by  implication  from  the  acts  understanding  or  intent  of  the  seller  merely 
of  the  parties.    If  the  goods  are  delivered  that  the  title  should  not  pass  by  the  deliv- 
without  any  objection  on  the  part  of  the  ery,  will  not  prevent  its  passing.  Scudder 
vendor,  that  the  condition  of  the  sale  has  v.  Bradbury,  106  Mass.  422  ;  Taft  v.  Dick- 
not  been  complied  with,  and  under  circum-  inson,  6  Allen,  553  ;  Upton  r.  Sturbridge 
stances  indicating  an  intent  and  purpose  Cotton  Mills,  111  Mass.  446,  453,   454. 
not  to  insist  upon  this  condition,  they  may  Where  a  note  for  eighty  dollars  was  to  be 
be  treated  as  the  property  of  the  purchaser,  given  for  goods  sold,  and  a  note  for  only 
and  held  liable  to  attachment  as  his.  Carl-  eight  dollars  was,  in  fact,  delivered  through 
ton  V.   Sumner,  4   Pick.    516;   Dresser  mistake,  the  property  was  held    not  to 
Manuf.  Co.  v.  Waterston,  3    Met.  18 ;  pass.    Litterel  v.  St.  John,  4  Blatchf.  326. 
Mixer  v.  Cook,  31  Maine,  340 ;  Smith  v.  In  Stone  v.  Perry,  60  Maine,  48,  it  ap- 
Lynes,  3  Sandf.  203 ;  Bowen  v.  Burke,  13  peared  that  a  merdiant  in  Boston,  on  July 
Penn.  St  146 ;  Scudder  v.  Bradbury,  106  5th,  sold  for  cash  a  lot  of  flour  to  a  mer- 
Mass.  427  ;  Farlow  v.  Ellis,  15  Gray,  229 ;  chant  in  Portland,  and  shipped  the  flour 
Haskins  v.  Warren,  115  Mass.  533 ;  Good-  to  the  purchaser  in  Portland  two  days 
win  9.  Boston  &  Lowell  R.  B.  Co.  Ill  after,  and  on  the  8th  of  July  the  vendor 
Mass.  487  ;  Freeman  v.  Nichols,  1 16  Mass.  fbrwarded  a  bill  with  "terms  cash  "  printed 
309 ;  Upton  v,  Sturbridge  Cotton  Mills,  thereon.    The  sale  was  effected  through  a 
111  Mass.  446;  Hennequin  v.  Sands,  25  broker  at  Boston.    On  the  10th  of  July, 
Wend.  640 ;   Smith  v.  Dennie,  6  Pick,  the  vendor  went  to  Portland,  and  having 
262  ;  Lupin  r.  Marie,  6  Wend.  77 ;  Bany  ascertained  that  the  purchaser  had  failed, 
V.  Palmer,  19  Maine,  303 ;  Fuller  v.  Bean,  and  that  the  flour  had  been  attached,  re- 
34  N.  H.  290,  303.    The  fact,  however,  plevied  it  from  the  attaching  officer.    It 
that  the  goods  were  actually  fbrwarded  or  was  held  that  the  contract  was  governed 
delivered  to  the  purchaser  before  a  compli-  by  the  law  of  Massachusetts,  and  by  that 
ance  with  the  terms  of  sale,  is  not  neces-  law,  the  sale  being  upon  the  condition  of 
sarily  a  waiver  of  the  conditions  of  sale,  payment  in  cash  upon  delivery,  and  no 
Farlow  v.  Ellis,  15  Gray,  229  ;  Smith  v,  payment  being  made,  the  title  of  the  ven- 
BHUiken,  7  Lansing,  336 ;  Litterel  v.  St.  dor  remained  in  him,  both  as  between  him 
John,  4  Blackf.  326.    It  is  enough  to  en-  and  the  purchaser,  and  as  between  him 
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the  act  of  weighing  was  in  the  nature  of  a  condition  precedent  to 

and  the  attaching  creditors  of  the   pur-  nnless  it  ia  made  and  signed  as  a  part  of 

chaser.   See  Smith  v.  Mill i ken,  7  Lansing,  the  note ;  nor  where  it  is  so  made  and 

336  ;  Farlow  v.  Ellis,  15  Gray,  229 ;  Baa-  signed  in  a  note  for  more  than  thirty  dol- 

endahl  v.  Hon*,  7  Blatchf.  548.    Bnt  see  Urs,  unless  it  is  recorded  like  mortgages 

Scndder  v.  Bradbury,  106  Mass.  422,  in  of  personal  property."    Under  the  aboTe 

which  it  was  ruled  that  a  cash  sale  was  statute  in  Maine  it  was  decided,  in  a  caae 

not  necessarily  a  conditional  sale,  and  the  where  the  plaintiff  sold  a  wagon  for  ninety 

ruling  was  sustained,  on  the  circumstances,  dollars,  and  was  paid  twenty-five  dollars 

Whether  a  delivery  under  an  agreement  in  cash  at  the  time  of  the  sale,  with  an 

for  the  sale  of  chattels  is  absolute  or  con-  agreement  that  the  wagon  was  to  remain 

ditional  depends  upon  the  intent  of  the  his  property  till  the  price  was  fullj  paid, 

parties ;  to  establish  that  the  delivery  was  and  afterwards  asked  for  and  received  his 

conditional,  it  is  not  necessary  that  the  vendee's  unconditional  note  in  ordinary 

ventior  should  declare  the  conditions  in  form  for  the   balance  of  the  purchase- 

express  terms,  at  the  time  of  delivery.    It  money,  that  the  vendor  no  longer  had  any 

is  sufficient,  if  the  intent  of  the  parties  can  title  to  the  wagon.    Boynton  v.  Libby,  62 

be  inferred  from  their  acts  or  the  circum-  Maine,  253.    Under  the  Vermont  sutute 

stances  of  the  case.    Hammett  t7.  Linne-  (1870)  actual  notice  of  the  lien  has  the 

man,  48  N.  Y.  399 ;  Wilde  J.  in  Dresser  same  effect  as  the  record  thereby  required 

Manuf.  Co.  v.  Waterston,  3  Met.  17.    See  would  have  if  regularly  made.    Kelsey  v, 

Crompton  v.  Pratt,  105  Mass.  255;  Day  Kendall,  48  Yt.  24.   The  aim  of  the  above 

V.  Bassett,  102  Mass.  445.    The  question  statutes,  in  Maine  and  Vermont,  is  cei^ 

of  intent,  in  such  case,  is  for  the  jury,  tainly  in  the  direction  of  safety,  and  to 

Scudder  v.  Bradbury,  106  Mass.  422.    By  that  extent  their  provisions  are  founded 

statute  in  Vermont,  1854,  a  creditor  of  a  in  obvious  wisdom.     Something  of  the 

purchaser,  under  a  contract  of  conditional  kind  is  clearly  a  measure  of  prudence  to 

sale,  is  authorized,  by  attachment  of  the  notify  the  public  of  the  relation  of  the 

property,  to  take  the  place  of  such  condi-  parties  to  such  sales.    In  Alabama  it  was 

tional  purchaser  in  respect  to  the  prop-  held,  in  the  case  of  Dudley  v.  Abner,  52 

erty,  and  extinguish  the  right  of  the  ven-  Ala.  572,  that  where  the  owner  delivers 

dor  to  it,  by  making  payment,  or  tender  of  a  mare  to  another  to  keep  and  work  her, 

payment,  within  the  time  provided  by  the  with  the  undersunding  "  that  the  mare  is 

statute.    Duncan  v.  Stone,  45  Vt.   123;  to  belong  to  the  owner  until  the  price  is 

Hefliu  V.  Bell,  30  Vt.  134;  Fales  v.  Rob-  paid,  when  the  owner  is  to  give  a  receipt 

erts,  38  Vt.  503.    A  later  statute  in  Ver-  or  bill  of  sale,"  the  transaction  constitutes 

mont  (1870)  provides  that  no  lien,  reserved  a  conditional  sale,  void  as  against  boni 

on   personal  property  sold  conditionally  Jide  purchasers  without  reference  to  the 

and  passing  into  the  hands  of  a  condi-  registration  laws.     Manning  J.  thought 

tional   purchaser,  shall  be  valid  against  the  transaction  should  be  viewed  in  the 

attaching  creditors  or  subsequent  purchas-  light  of  a  parol  chattel   mortgage,  and 

ers,  unless  a  written  memorandum,  signed  that  it  was  void  as  to  bond  Jide  purchasers 

by  the  purchaser,  witnessing  such  lien  and  and  creditors  of  the  vendee  under  the  in- 

the  sum  due  thereon,  shall  be  recorded  in  fluence  of  §§  1561,  1562  of  the  Revised 

the  town  clerk's  office.    In  Maine,  by  R.  Code  of  Alabama.    The  New  York  cases, 

S.  c.  Ill,  §  5,  it  is  provided  that  "no  Wait  v.  Green,  36  N.  Y.  556,  and  Ballard 

agreement  that    personal    property    bar-  t;.  Burgett,  40  N.  Y.  814,  and  the  Michi- 

gained  and  delivered  to  another,  for  which  a  gan  case  of  Preston  v.  Whitney,  23  Mich, 

note  is  given,  shall  remain  the  property  of  267,  were  relied  upon  in  support  of  the 

the  payee  till  the  note  is  paid,  is  valid,  above  decision  in  Alabama.     See,  alsQ, 
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the  passing  of  the  property  by  the  terms  of  the  contract,  because 
"  the  price  is  made  to  depend  upon  the  weight."  (/) 

§  822.  In  Rugg  v.  Minett  (^)  a  quantity  of  turpentine,  in  casks, 
was  put  up  at  auction,  in  twenty-seven  lots.  By  the  Ragg^. 
terms  of  the  sale,  twenty-five  lots  were  to  be  filled  up  Minett 
by  the  vendors,  out  of  the  turpentine  in  the  other  two  lots,  so  that 
the  twenty-five  lots  would  each  contain  a  certain  specified  quantity 
by  weight,  and  the  last  two  lots  were  then  to  be  weighed  and  paid 
for  according  to  the  actual  weight.  The  plaintiff  bought  the  last 
two  lots,  and  twenty-two  of  the  others.  The  three  lots  sold  to 
other  parties  had  been  filled  up  and  taken  away,  and  nearly  all  of 
those  bought  by  plaintiff  had  been  filled  up,  but  a  few  remained 
unfilled,  and  the  last  two  lots  had  not  been  weighed,  when  a  fire 
occurred  and  consumed  the  goods.     The  buyer  sued  to  recover 

Sumner  v.  Woods,  52  Ala.  94 ;  WeftTer  v,  of  the  title  to  the  property.  The  weighing 
Lapslej,  4S  Ala.  601 ;  Martin  v.  Mathiot,  was  necessary  to  the  ascertainment  of  the 
14  Serg.  &  R.  214.]  amonnt  to  be  paid  — an  incident  to  the 
(/)  [In  this  case,  Lord  Ellenborongh  payment — but  not  of  itself  a  snbstantiYe 
said  that,  by  the  terms  of  the  contract,  requisite  to  the  passing  of  the  title.  The 
two  things  in  the  nature  of  conditions  case  of  Hanson  v.  Meyer  does  not  decide 
or  preliminaiy  acts,  on  the  part  of  the  that  if  the  sale  in  that  case  had  been  on 
Tendee,  necessarily  preceded  the  absolute  credit,  the  weighing  of  the  starch  must 
Testing  in  him  of  the  property  contracted  have  preceded  the  vesting  of  the  title  in 
for;  the  first  was,  the  payment  of  the  the  purchaser.  But  the  inference  from  the 
agreed  price ;  the  second  was,  the  act  of  case  so  put,  as  it  stands  on  the  facts,  is, 
weighing,  which,  from  the  terms  of  the  that  if  the  payment  hsd  not  been  con- 
contract,  was  the  means  of  ascertaining  sidered  a  condition  of  passing  the  title, 
the  amount  of  the  price.  The  weight  the  weighing  to  ascertain  the  amount  to 
must,  therefore,  be  ascertained,  in  order  be  paid  would  not  have  been.  In  Sim- 
that  the  price  might  be  known  and  paid ;  mons  v.  Swift,  5  B.  &  C.  857,  Littledale  J. 
and  unless  the  weighing  preceded  the  de*  said  :  '  The  question  in  Hanson  v,  Meyer 
livery,  it  could  never,  for  these  purposes,  was,  whether  the  assignees  of  the  pur- 
eSeccually  take  place  at  all.  And  he  pro-  chaser  had  a  right  to  call  for  delivery  of 
ceeded  to  lay  down  the  g<.*nera]  doctrine,  the  goods  sold.  Lord  Ellenborongh  said  : 
that  "if  anything  remain  to  be  done  on  "  Payment  of  the  price  and  the  weighing 
the  part  of  the  seller,  as  between  him  and  of  the  goods  necessarily  preceded  the  ab- 
the  buyer,  before  the  commodity  purchased  solute  vesting  of  the  property  ;  which  ex- 
is  to  be  delivered,  a  complete  present  right  pression  I  take  to  have  been  used  with 
of  property  has  not  attached  in  the  buyer."  reference  to  the  then  question,  viz,  whether 
Story  J.  in  Barrett  i^.  Guddard,  S  Mason,  the  property  had  so  vested  in  the  purchaser 
111,112.  But  the  general  rule  thus  stated  as  to  entitle  his  assignees  to  claim  the 
by  Lord  Ellenborongh  is  much  broader  delivery.  So,  in  this  case,  although  the 
than  the  case  before  him  required.  The  property  might  vest  in  the  purchaser,  it 
only  point  which  called  for  a  decision  and  would  not  follow  that  he  could  enforce  a 
which  was  decided  in  the  case,  was  that  delivery  until  the  weight  of  the  bark  had 
the  sale,  being  for  cash,  the  payment  of  it  been  ascertained,  and  the  price  paid."] 
was  a  condition  precedent  to  the  passing  (g)  11  East,  210. 
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back  a  sum  of  moDey  paid  by  him  on  account  of  his  purchase. 
The  court  held  that  the  property  had  passed  in  those  lots  only 
which  had  been  filled  up,  because,  as  Lord  EUenborough  said, 
"  Everything  had  been  done  by  the  sellers  which  lay  upon  them 
to  perform  in  order  to  put  the  goods  in  a  deliverable  state."  And 
Bayley  J.  said  that  it  was  incumbent  on  the  buyer  *^  to  make  out 
that  something  remained  to  be  done  to  the  goods  by  the  sellers  at 
the  time  when  the  loss  happened."  (A) 

§  823.  In  Zagury  v.  Furnell  (i)  the  property  was  held  not  to 
ZainirT  v.  ^^^®  passed,  iu  a  sale  of  ^^  289  bales  of  goat  skins,  from 
Furnell.  Mogadore,  per  Commerce^  containing  five  dozen  in  each 
bale,  at  the  rate  of  57ir.  6d.  per  doz.,"  (Xr)  because,  by  the  usage 

(A)  [One  of  the  conditions  of  sale  in  is  very  significant,  and  suggestive  that  the 

^^gg  V.  Minett,  was :  "  25/.  per  cent,  is  to  court  in  that  case  were  impressed  with  the 

be  paid  to  the  auctioneer,  as  a  deposit,  idea  that  the  subject-matter  of  the  sale 

immediately  after  the  sale,  and   the  re-  was  not  clearly  ascertained.    The  fact  that 

mainder  in  thirty  days.    The  remainder  of  it  is  coupled  with  the  case  of  Wallace  r. 

the  purchase-money  is  to  be  paid  on  the  Breeds,  in  which  the  sale  was  of  fifty,  being 

goods  being  delivered,'*    This  was  not  then  an  unserered  part  of  ninety  tons  of  oil, 

a  sale  on  credit.    Le  Blanc  J.  said :  **  The  renders  the  suggestion  still  more  impor- 

tnrpentine  was  purchased  at  so  mnch  per  tant.    Blackburn  J.  however,  thinks  that 

cwt,  and  it  was  to  be  taken  according  to  the  subject-matter  in  Rugg  v.  Minett  was 

the  weight  marked  on  each  lot ;  but  the  ascertained.    Sales,  156.] 
casks  were  to  be  filled  up  by  the  sellers        (t)  2  Camp.  240. 
out  of  turpentine  ^ofi^tn^  to  ihem,m  order        (k)  [It  should  be  added,  that  the  skins 

to  make  the  weights  agree  with  the  marks,  were  "  to  be  taken  as  they  now  lie,  with 

I  say  belonging  to  the  sdlers,  because  the  all  faults,  paid  for  by  good  bills,  at  five 

last  two  casks  were  only  sold  according  as  months."    In  this  respect  the  case  stands 

their  actual  weights  should  turn  out  to  be,  the  same  as  if  the  contract  had  been  for 

after  filling  up  the  rest ;  and  if  more  tnr-  payment  of  cash.   It  presents  the  converse 

pentine  had  been  wanted  than  those  casks  proposition  to  that  stated  by  Judge  Story, 

could  have  supplied  for  filling  up  the  rest,  in  Barrett  v.  Goddard,  3  Mason,  111,  where 

it  must  have  been  settled  which  of  the  respect-  he  says  :   "  Therefore,  where  goods  are 

ive  purchasers  was  to  take  less  than  his  col'  sold  to  be  paid  for  by  a  note  on  time,  and 

culated  quantity"    In  Simmons  v.  Swift,  the  note  is  given  to  the  vendor,  the  prop- 

5  B.  &  C.  857,  Bayley  J.  said :  "  In  Rugg  erty  in  the  goods  passes  to  the  vendee  in 

V.  Minett,  and  Wallace  v.  Breeds,  the  thing  the  same   manner,  and  under  the  same 

which  remained  to  be  done  was  to  vary  circumstances  as  it  would  if  the  contract 

the  nature  or  quantity  of  the  commodity  were  for  cash,  and  the  cash  were  paid." 

before  delivery  ;  that  was  to  be  done  by  Now,  if  in  Zagury  v.  Furnell,  the  sale  had 

the  seller.    In  other  cases  the  thing  sold  been  for  cash,  the  number  of  skins  must 

was  to  be  separated  from  a  larger  quantity  have  been  ascertained  in  order  to  know 

of  the  same  commodity.     This  case  was  how  much  money  was  to  be  paid  ;  and  so 

different ;  the  subject-matter  of  the  sale  was  the  number  must  have  been  ascertained 

clearly  ascertained,**    This  remark,  made  in  order  to  know  the  amount  for  which 

by  one  of  the  learned  judges  who  panici-  the  note  was  to  be  given  or  the  bills  drawn ; 

pated  In  the  decision  of  Rugg  v.  Minett,  not  necessarily  as  a  condition  precedent 
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of  trade,  it  was  the  seller's  daty  to  count  the  bales  over,  to  see 
whether  each  bale  contained  the  number  specified  in  the  contract, 
and  this  had  not  been  done  when  the  goods  were  destroyed  by  fire. 
This  was  a  decision  of  Lord  EUenborough  at  nisi  prius,  and  the  re- 
porter states  that,  after  the  plaintiff's  nonsuit,  he  brought  another 
action  in  the  common  pleas,  and  was  again  nonsuited  by  Sir  James 
Mansfield  C.  J.  who  concurred  in  opinion  with  Lord  EUenborough. 
In  Simmons  v.  Swift  (T)  the  sale  was  of  a  specified  stack  gimmoM 
of  bark,  at  91.  Ss,  per  ton,  and  a  part  was  weighed  and  *•  8^^^ 
taken  away,  and  paid  for.  Bayley  J.  and  the  majority  of  the 
court  held  that  the  property  had  not  passed  in  the  unweighed 
residue,  (m)  although  the  specific  thing  was  ascertained,  because 
it  was  to  be  weighed,  ^^  and  the  concurrence  of  the  seller  in  the 
act  of  weighing  was  necessary."  (n) 

§  324.  In  Logan  v,  Le  Mesurier  (o)  the  sale  was  on  the  8d  of 
December,  1834,  of  a  quantity  of  red  pine  timber,  then  Logan  v. 
lying  above  the  rapids,  Ottawa  River,  stated  to  consist  ner. 
of  1,391  pieces,  measuring  50,000  feet,  more  or  less,  to  be  delivered 
at  a  certain  boom  in  Quebec,  on  or  before  the  15th  of  June  then 
next,  and  to  be  paid  for  by  the  purchasers'  notes  at  ninety  days 
from  the  date  of  sale,  at  the  rate  of  9\d.  per  foot,  measured  off. 
If  the  quantity  turned  out  more  than  60,000  feet,  the  purchasers 

to  the  ptBsing  of  the  property,  bat  is  a  Dixon  v.  Myers,  7  Qrattan,  240;  Waldo 

prereqaisite  to  the  ascertainment  of  the  v.  Belcher,  II  Ired.  609;  Messer  v.  Wood* 

price  to  be  paid;  which,  in  a  case  of  a  man,  22 N.  H.  178.    A  sale  was  made  of 

sale  for  cash  or  note,  in  distinction  from  a  a  large  pile  of  slate,  at  a  certain  price  per 

sale  OD  credit,  must  necessarily  precede^be  ton,  to  be  paid  for  as  parcels  of  it  should 

passing  of  the  title  to  the  purchaser.]  from  time  to  time  be  taken  away,  and  the 

(/)  5  B.  &  C.  857.  purchaser,  having  paid  the  price  of  four- 

(m)  [Although  there  was  originally  a  teen  tons,  was  held  entitled  to  hare  that 

period  of  credit  given  for  the  bark,  yet  quantity  weighed  and  separated  for  him, 

the  day  of  payment  was  passed  at  the  time  but  that  until  such  separation  he  had  no 

when  the  part  taken  was  paid  for,  and  property  in    any  specific  fourteen  tons, 

when  the  plaintiff  required  the  defendant  and  could  not  maintain  trover  therefor, 

to  take  and  pay  for  the  rest  of  the  bark.  Young  v.  Austin,  6  Pick.  280.] 
The  action  was  for  bark  sold  and  delir-        (o)  6  Moore  P.  C.  116.    See,  also,  Wal- 

ered,  and  all  the  Judges  agreed  that  there  lace  v.  Breeds,   13  East,  522  ;   Busk  v, 

had  been  no  delivery,  and  consequently  Davis,  2  M.  &  8.  397 ;  Austen  v.  Cra- 

the  action  could  not  be  maintained.    The  ven,  4  Taunt.  644 ;  Shepley  v.  Davis,  5 

decision  of  the  point  respecting  the  trans-  Taunt.  617  ;  Withers  v.  Lyss,  4  Camp, 

fer  of  title  was  not  called  for,  and  was  237 ;   Boswell  v.  Kilbum,  15  Moore   P. 

made  by  a  divided  court.]  C.  309  ;  [Hutchinson  v.  Hunter,  7  Penn. 

(n)  [See  Prescott  p.  Locke,  51  N.  H.  94,  St.  140.] 
103,  104 ;  Stevens  v.  £no,  10  Barb.  95 ; 
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were  to  pay  for  the  surplus,  on  delivery,  at  9jrf.,  and  if  it  fell 
short,  the  difference  was  to  be  refunded  by  the  sellers.  The  pur- 
chasers paid  for  50,000  feet,  before  delivery  according  to  the  con- 
tract. The  timber  did  not  arrive  in  Quebec  till  after  the  day  pre- 
scribed in  the  contract,  and  when  it  did  arrive,  the  raft  was  broken 
up  by  a  storm,  and  a  great  part  of  the  timber  lost,  before  it  was 
measured  and  delivered.  Held  that  the  property  was  not  trans- 
ferred until  measured,  (|>)  and  that  the  purchasers  could  recover 
back  the  price  paid  for  all  timber  not  received,  and  damages  for 
breach  of  contract. 

§  325.  In  Gilmour  v.  Supple,  (y)  where  the  facts  were  identical 
Oilmonr  v.  ^^^  ^^^  preceding,  as  regards  the  sale  of  a  raft  of  tim- 
Suppie.  ber,  which  was  broken  up  by  a  storm,  the  words  of  the 
contract  were  :  "  Sold  Allan,  Gilmour  &  Co.  a  raft  of  timber,  now 
at  Carouge,  containing  white  and  red  pine,  the  quantity  about 
71,000  feet,  to  be  delivered  at  Indian  Cove  booms.  Price  for  the 
whole  l]d.  per  foot."  The  raft  was  delivered  to  the  buyer's  ser- 
vant, at  the  appointed  place,  and  broken  up  by  a  storm  the  same 
night.  The  court  held,  in  this  case,  that  the  property  had  passed, 
because  it  was  proven  that  the  raft  had  been  measured  before  de- 
GoodB  livery^  by  a  public  officer,  and  it  was  not  to  be  measured 
Sr^aw'a  ^^*^  ^V  ^^^  Vendor,  The  buyer  was  at  liberty  to  meas- 
MtisfacUon   ure  it  for  his  own  satisfaction,  as  in  Swanwick  v.  Soth- 

only. 

Swanwick  ^Tu,  (r)  but  the  vendor  had  lost  all  claim  on  the  timber, 
V.  Sothcra.  j^jj^  ^Yl  lien  for  price,  and  there  was  nothing  further  for 
him  to  do,  either  alone,  or  concurrently  with  the  purchaser.  («) 

§  326.  In  Acraman  v.  Morris,  (f)  the  defendant  had  contracted 
Acrunaa  '^^  *^®  purchase  of  the  trunks  of  certain  oak  trees  from 
V.  Morris,  one  Swift.  The  course  of  trade  between  the  parties  was, 
that  after  the  trees  were  felled,  the  purchaser  measured  and 
marked  the  portions  that  he  wanted.  Swift  was  then  to  cut  off 
the  rejected  parts,  and  deliver  the  trunks  at  his  own  expense,  con- 
veying them  from  Monmouth  to  Chepstow.  The  timber  in  con- 
troversy had  been  bought,  measured,  and  paid  for,  but  the  rejected 
portions  had  not  yet  been  severed  by  Swift,  when  he  became  bank- 

(p)  [PreBcott  V.  Locke,  51  N.  H.  94;  Gibbs  v.  Benjamin,  45  Vt.  124;  Bethel 

QibbB  V,  Benjamin,  45  Vu  124.]  Steam  Mill  Co.  v.  Brown,  57  Maine,  9 ; 

{q)  11  Moore  P.  C.  551.  Cooper  t;.  Bill,  3  H.  &  C.  722.] 

(r)  9  Ad.  &  E.  895.  (0  8  C  B.  449. 
(«)  [See  FresGott  v.  Locke,  51  N.  H.  94 ; 
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rupt,  and  the  felled  trees  then  lay  on  his  premises.  Defendant 
afterwards  had  the  rejected  portions  severed  by  his  own  men,  and 
carried  away  the  trunks  for  which  he  had  paid.  Action  in  trover, 
by  the  assignees  of  bankrupt.  Held,  property  had  not  passed  to 
bnyer,  Wilde  C.  J.  saying,  that  "  several  things  remained  to  be 
done  by  the  seller ;  ....  it  was  his  duty  to  sever  the  selected 
parts  from  the  rest,  and  convey  them  to  Chepstow,  and  deliver 
them  at  the  purchaser's  wharf,  (u) 

§  327.  But  in  Tansley  v.  Turner  (a:)  the  sale  by  the  plaintiff 
was  as  follows :  "  1883.     Dec.  26.     Bargained  and  sold  Tandeyr. 
Mr.  George  Jenkins  all  the  ash  on  the  land  belonging  Turner. 
to  John  Buckley,  Esq.,  at  the  price  per  foot  cube,  say  1«.  7Jd. 
Payment  on  or  before  29  Sept.  1834.     The  above  Geo.  Jenkins 
to  have  power  to  convert  on  the  land.   The  timber  is  now  felled ; " 
and  some  trees  were  measured  and  taken  away  the  same  day. 
The  remaining  trees  were  marked  and  measured  some  time  after- 
wards, and  the  number  of  cubic  feet  in  the  several  trees  was  taken, 
and  the  figures  put  down  on  paper  by  the  plaintiff's  servant,  but 
the  whole  was  not  then  added  up,  and  the  plaintiff  said  he  would 
make  out  the  statement  and  send  it  to  Jenkins.     This  was  not 
done,  but  it  was  held  that  the  property  had  passed,  nothing  re- 
maining to  be   done   by  the  vendor  (y)  to  the  thing   sold.  (2) 
Cooper  V.  Bill  (a)  was  very  similar  to  the  above  case  in   cooper  v. 
the  facts,  and  was  decided  in  the  same  way,  Tansley  v.   ^*^^- 
Turner,  however,  not  being  cited  by  the  counsel  or  the  court. 

§  328.  In  Castle  v.  Plajrford  (J)  the  contract  was  for  the  sale 
of  a  cargo  of  ice  to  be  shipped,  "  the  vendors  forwarding  q^^^i^  „, 
bills  of  lading  to  the  purchaser,  and  upon  receipt  thereof  Piayford. 
the  said  purchaser  takes  upon  himself  all  risks  and  dangers  of 
the  seas^  rivers^  and  navigation  of  whatever  nature  or  kind  soever^ 

(u)  [See  Prescott  v.  Locke,  51    N.  H.        (y)  [That  it  is  indifierent  whether  the 

94 ;  Bethel  Steam  Mill  Co.  v.  Brown,  57  thing  is  to  be  done  by  the  vendor  or  pnr- 

Maine,  9  «  Boynton  t;.  Veazie,  24  Maine,  chaser,  see  Fuller  v.  Bean,  34  N.  H.  300, 

286 ;  Terry  v,  Wheeler,  25  N.  Y.  520 ;  301 ;  Prescott  v.  Locke,  51  N.  H.  94,  cited 

Kelsea  v.  Haines,  41  N.  H.  246,  255;  Hale  ante,  §  319,  note  (c) ;  Oibbs  t;.  Benjamin, 

V.  Huntley,  21  Vt.  147;  Brewer  v.  Salis-  45  Vt.  124, 128.] 

bury,  9  Barb.  511 ;  Olyphant  v.  Baker,  5        (z)  [See  Cunningham  v.  Ashbrook,  20 

Denio,  379;  Birge  v,  £dgerton,  28  Vt.  Missou.  553;  Birge  v.  Edgerton,  28  Vt 

291;    Hutchins  v,  Gilchrist,  23  Vt.  88;  291;    Hyde  v.  Lathrop,   3   Eeyes,  600; 

Mills  V,  Camp,  14  Conn.  219  ;  Bradley  v.  Mills  1;.  Camp,  14  Conn.  219.] 
Wheeler,  44  N.  T.  495.]  (a)  34  L.  J.  Ex.  161  ;  3  H.  &.  C.  722. 

(x)  2  Scott,  238 ;  2  Bing.  N.  C.  151.  (6)  L.  R.  5  Ex.  165  ;  7  Ex.  98. 
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and  the  said  Playford  to  buy  and  receive  the  said  ice  on  its  arrival 
at  ordered  port  ....  and  to  pay  for  the  same  in  cash  on  de^ 
livery  at  20s.  per  ton^  weighed  on  hoard  during  delivery.^^  Decla- 
ration for  the  price  by  the  vendor,  and  plea  that  the  cargo  did  not 
arrive  at  the  ordered  port,  and  the  plaintiffs  were  not  willing  and 
ready  to  deliver.  On  demurrers  to  the  declaration  and  the  plea, 
Martin  and  Channell  BB.  were  of  opinion  (Cleasby  B.  dis.^  that 
the  property  did  not  pass  by  the  terms  of  the  contract,  that  the 
time  for  payment  had  not  arrived,  and  that  the  defendant  was  not 
liable :  but  in  the  exchequer  chamber  the  judgment  was  unani- 
mous for  the  plaintiff,  Cockburn  C.  J.  and  Blackburn  J.  express- 
ing a  very  decided  opinion  that  the  property  passed  by  the  agi^ee- 
y^Q^  ment,  but  the  case  was  not  decided  on  that  point,  bat  on 
buyer  a»-     the  CTOuud  that  whether  the  property  passed  or  not,  the 

suroes  nsk  ^  ,     ,  . 

of  delivery,  defendant  undertook  to  pay  for  it  if  delivery  waa  pre- 
bepaid,  Vented  by  dangers  of  the  sea;  and  that  in  cases  where 
property  property  is  to  be  paid  for  on  delivery,  and  where  the 
^8  ^f '  "®^  ^^  delivery  is  assumed  by  the  purchaser,  if  the 
goods  de-  destruction  of  the  property  prevents  the  delivery,  the 
fore  deiiv-  .  payment  is  still  due,  as  decided  in  the  cases  below 
cited,  (e) 
§  329.  Similar  questions  were  involved  in  Martineau  v.  Eitch- 
Martineau  ing,  (cZ)  where  sugars  were  sold  by  the  manufacturer 
ing.  to  a  broker.     The  terms  were,  "  Prompt  at  one  month  : 

goods  at  seller's  risk  for  two  months."  The  goods  had  been 
marked,  and  paid  for  in  advance  of  being  weighed,  at  an  aprox- 
imate  sum,  which  was  to  be  afterwards  definitely  adjusted  and 
settled  when  the  goods  came  to  be  weighed  on  delivery  ;  and  part 
of  them  had  been  taken  away  by  the  purchaser.  The  residue  was 
destroyed  by  fire  after  the  lapse  of  the  two  months,  and  before 
being  weighed.  Held  by  Cockburn  C.  J.  that  the  property  had 
passed  to  the  purchaser:  and  the  other  members  of  the  <»art 

(c)  Alexander  v,  Grardner,  1  Bing.  N.  chaser,  by  ascertaining  the  amount  as 
C.  671 ;  Fragano  v.  Long,  4  6.  &  C.  219.  nearly  as  may  be,  by  evidence  competent 
[Where  the  payment  for  specific  goods  for  that  purpose.  Blackburn  J.  in  Mar- 
sold  on  credit  is  to  be  made  at  so  macb  by  tineau  v,  Kitching,  L.  H.  7  Q.  B.  455, 
the  ponnd,  or  bushel,  or  the  like,  and  the  456  ;  Alexander  v.  Gardner,  1  Bing. 
price  is  not  ascertained,  and  cannot  be  N.  C.  671 ;  Turley  v.  Bates,  2  H.  &  C. 
ascertained  with  precision,  in  consequence  200 ;  Castle  v.  Playford,  L.  R.  7  Ex. 
of  the  goods  being  lost  or  destroyed,  the  98.] 
seller  may,  nevertheless,  recover  the  price,  (d)  L.  B.  7  Q.  B.  436. 
if  the  risk  is  clearly  thrown  on  the  pur 
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seemed  to  agree  with  him,  but  the  c€ise  was  decided  on  the  same 
ground  as  that  of  Castle  v.  Pla3rford,  supra. 

§  830.  A  statement  is  made  by  the  learned  editors  of  Smith's 
Leading  Cases,  vol.  i.  p.  148,  that  ^^  it  was  held  in  a  Goods  sold 
modem  ease  in  the  court  of   exchequer  (which  seems  fJr^on'de- 
not  to  have  been  reported)  that  the  property  in  a  speci-  ^^®^  ^  * 
fied  chattel  bought  in  a  shop  to  be  paid  for  upon  being  pi«ce. 
sent  home  did  not  pass  before  delivery ;  "  and  in  accordance  with 
this  is  the  dictum  of  Cockburn  C.  J.  in  the  Calcutta  Company  v. 
De  Mattos,  (e)  that  "  if  by  the  terms  of  the  contract  the  seller 
engages  to  deliver  the  thing  sold  at  a  given  place,  and  there  be 
nothing  to  show  that  the  thing  sold  was  to  be  in  the  mean  time  at 
the  risk  of  the  buyer ^  the  contract  is  not  fulfilled  by  the  seller 
unless  he  delivers  it  accordingly."     In  both  these  instances,  as  in 
Acraman  v,  Morris,  (/)  something  remained  to  be  done  by  the 
seller  to  the  thing  sold  in  order  to  make  the  agreement  an  exe- 
cuted contract.     In  Langton  v.  Higgins  (^)  it  was  held   Langton  v, 
that  where  the  buyer  had  purchased  in  advance  all  the   ^'«^°«' 
crop  of  peppermint  oil  to  be  raised  and  manufactured   i^°bave?i 
by  a  farmer,  the  property  passed  to  the  buyer  in  all  the  packages, 
oil  which  had  been  put  by  the  farmer  into  the  buyer's  bottles  and 
weighed,  although  never  delivered  to  him. 

§  331.  But  the  property  in  goods  will  pass,  even  though  some- 
thing remain  to  be  done  by  the  vendor,  in  relation  to   Where 
the  goods  sold,  after  their  delivery  to  the  vendee,  (Ji)   is  to  be 
Thus,  where  by  the  custom  of  the  trade  if  the  goods  goods  by 

(e)  82  L.J.  Q,  B.  322,  355.  adjustment  of  the  final  settlement  as  to 

(/)  8  C.  B.  449 ;  19  L.  J.  C.  P.  57.  the  price.    The  sale  would  be  as  complete 

(g)  28  L.  J.  Ex.  252 ;  4  H.  &  N.  402.  as  a  sale   upon   credit,  before  the  actual 

(h)  [See  postf  §  334,  note  (/) ;  Nesmith  payment  of  the  price."    Lingham  i;.  £g- 

J.  in  Kelsea  v.  Haines,  41  N.  H.  254,  255 ;  tries  ton,  27  Mich.  324 ;    Cooley  C.  J.  in 

Richmond   Iron  Works   r.  Woodruff,  8  Wilkinson  v.  Holiday,  33  Mich.  388.    See 

Gray,  447;  Wells  J.  in  Odell  &.  Boston  &  per  Shaw  C.  J.  in  Orcutt  v.  Nelson,  1 

Maine  Bailroad,  109  Mass.  50,  52;  Scud-  Gray,  543,  and  in  Sumner  v.  Hamlet,  12 

der  V.  Bradbury,  106  Mass.  422.    In  Ma-  Pick.  82,  83,  where  it  was  said  that  the 

comber  v.   Parker,   13   Pick.    175,    183,  rule  that  the  property  does  not  pass  when 

Wilde  J.  said :  ''  Where    the   goods  are  anythin^f  remains  to  be  done,  &c  applies 

actually  delirered,  that  shows  the  intent  to  cases  of  constructive  delivery  and  con- 

of  the  parties  to  complete  the  sale  by  the  structive    posse^ision,  and    not  to    cases 

delivery,  and  the  weighing  or  measuring  where  there  is  an  actual  delivery.     The 

or  counting  afterwards  would  not  be  con-  same  is  said  by  Nesmith  J.  in  Kelsea  v, 

•idered   as   any  part  of   the  contract  of  Haines,  supra,] 
sale,  but  would  be  taken  to  refer  to  the 
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Tendor  gold  continued  to  lie  at  tlie  wharf  after  the  sale,  ihe 
inrery.  vendor  was  bound  to  pay  for  the  warehousing  during 
fourteen  days  :  held  that  this  did  not  prevent  the  property  from 
passing  from  the  moment  of  the  delivery,  (i)  And  the  same 
point  was  held  in  Greaves  v,  Hepke,  (A;)  where  by  the  usage  at 
Liverpool  the  vendor  was  bound  to  pay  warehouse  rent  for  two 
months  after  the  sale,  and  the  goods  were  distrained  during  the 
interval  for  rent  due  by  the  warehouseman  to  his  lessor.  This 
risk,  it  was  decided,  must  be  borne  by  the  purchaser.  The  deci- 
sion would  no  doubt  be  the  same  in  other  familar  cases,  as  if  a 
vendor  should  engage  to  keep  in  good  order  for  a  certain  time 
after  the  sale  a  watch  or  clock  sold :  or  to  do  certain  repairs  to 
a  ship  after  the  sale  and  delivery.  (?) 

§  332.  In  Turley  v.  Bates  (w)  (also  reported  9ub  nom.  Furley 
Tariey  V.  v.  Bates),  (n)  the  jury  found  that  the  bargain  between 
^.  '  the  parties  was  for  an  entire  heap  of  fire-clay,  at  2#. 
something  per  ton.  The  buyer  was,  at  his  own  expense,  to  load 
done  to  the  and  cart  it  away,  and  to  have  it  weighed  at  a  certain 
^ebuyer.  machine  which  his  carts  would  pass  on  their  way  vFhen 
carrying  off  the  clay.  All  the  authorities  were  reviewed  by  the 
court,  and  it  was  held  that  the  property  had  passed  by  the  con- 
tract, great  doubt  being  expressed  whether  the  general  rule  could 
be  made  to  extend  to  cases  where  something  remains  to  be  done 
to  the  goods,  not  by  the  seller^  but  by  the  buyer,  (o)  Without 
determining  this  point,  the  conclusion  was  drawn  that  from  the 
terms  of  the  contract  as  established  by  the  verdict  of  the  jury, 
the  intention  of  the  parties  was  that  the  property  should  pass, 
and  this  was  what  the  court  must  look  to,  in  every  case,  (p) 

§  333.  In  Kershaw  v,  Ogden  (j)  the  facts  as  found  by  the  jury 
Kershaw  Were  that  the  defendants  purchased  four  specific  stacks 
V.  Ogden.     q£  cotton  waste,  at  1«.  9rf.  per  pound,  the  defendants  to 

(t)  Hammond  v.  Anderson,  1  B.  &  P.  by  the  buyer,  or  by  the  seller,  or  bj  a 

N.  R.  69.  third  person/'    Prescott  v.  Locke,  51   N. 

(k)  2  B.  &  A.  131.  H.  102;  Gibbs  v.  Benjamin,  45  Vt  124, 

(/)  [See  Marble  v.  Moore,  102  Mass.  128.] 

443.]  (p)  Logan  v.  Lo  Mesnrier,  6  Moore  P. 

(m)  2  H.  &  C.  200.  C.  116,  and  Hinde  v.  Whttehouse,  7  East, 

(n)  33  L.  J.  Ex.  43.  558.    [As  to  the  effect  to  be  giyen  to  in- 

(o)  [III  Fuller  v.  Bean,  34  N.  H.  290,  tention  in  sach  cases,  see  ante,  §  311,  and 

301,  Bell   J.  said:   "We   think   it  is  in-  note  (c). J 

different  whether  the   act  to  be  done  to  (7)  34  L.  J.  Ex.  159,  and  3  H.  4  C. 

render  the  sale  complete   is  to  be  done  717. 
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Bend  their  own  packer  and  sacks  and  cart  to  remove  it.  The  de* 
fendants  sent  their  packer  with  eighty-one  sacks,  and  he,  aided 
by  plaintiff's  men,  packed  the  four  stacks  into  the  eighty-one 
sacks.  Two  days  afterwards  twenty-one  of  the  sacks  were  weighed 
and  taken  to  defendants'  premises.  The  rest  were  not  weighed. 
The  same  day  the  twenty-one  ^acks  were  returned  by  the  defend- 
ants, who  objected  to  the  quality.  The  cart  loaded  with  the  waste 
was  left  at  the  plaintiff's  warehouse,  and  he  put  the  waste  into  the 
warehouse  to  prevent  its  spoiling.  Held,  in  an  action  on  counts  for 
not  accepting,  and  for  goods  bargained  and  sold,  and  goods  sold 
and  delivered,  that  the  plaintiffs  were  entitled  to  recover.  Pollock 
C  B.  saying  the  case  was  not  distinguishable  in  principle  from 
Furley  v.  Bates,  and  Martin  B.  saying  that  on  the  finding  ^'the 
property  in  the  four  stacks  became  the  property  of  the  buyers^  and 
the  plaintiff  became  entitled  to  the  price  in  an  action  for  goods 
bargained  and  sold.^^  This  dictum  was  not  necessary  to  the  de- 
cision, because  there  was  a  special  count  for  non-accepting,  under 
which  the  recovery  could  be  supported,  even  if  the  contract  was 
executory.  The  dicta  of  the  two  learned  barons  in  this  case  may, 
perhaps,  be  reconciled  with  the  decision  in  Simmons  v.  Swift,  (r) 
on  the  ground  that  the  purchasers,  by  their  return  of  the  sacks 
weighed,  and  refusal  to  take  any,  had  waived  the  condition  that 
the  remainder  should  be  weighed  by  the  vendor. 

§  334.  In  Young  v.  Matthews  («)  a  purchaser  of  1,300,000 
bricks  sent  his  agent  to  the  vendor's  brick-field  to  take  yourg  v, 
delivery,  and  the  vendor's  foreman  said  that  the  bricks  M"^^®''^. 
were  uAder  restraint  for  rent,  but  if  the  man  in  possession  were 
paid  out,  he  would  be  ready  to  deliver  the  bricks ;  and  he  pointed 
out  three  clumps  from  which  he  should  make  the  delivery,  of  which 
one  was  of  finished  bricks,  the  second  of  bricks  still  burning,  and 
the  third  of  bricks  moulded,  but  not  burnt.  The  buyer's  agent 
then  said :  "  Do  I  clearly  understand  that  you  are  prepared  and 
will  hold  and  deliver  this  said  quantity  of  bricks  ?  "  to  which  the 
answer  was,  "  Yes."  This  was  held  a  sufficient  appropriation  to 
pass  the  property,  although  the  bricks  were  neither  finished  nor 
counted  out ;  the  court,  however,  laying  stress  on  some  other  cir- 
cumstances to  show  that  this  was  the  intention  of  the  parties. 
This  case  is  only  reconcilable  with  the  authorities  on  the  ground 

(r)  6  B.  &  C.  857  ;  anU,  §  323.  {$)  L.   R.   2  C.  P.  127  ;  37   L.  J.  C. 

P. 
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that,  as  matter  of  fact,  the  proof  showed  an  intention  of  the  par- 
ties to  take  the  case  out  of  the  general  rule,  (t) 

(t)  [Ante,  §  311,  note  (c) ;  Waldron  v.  ida,  528;  Wilkinson  v.  Holiday,  33  Midi. 

Chase,  37  lifaine,  414.    It  has  been  held  386;   Shdton  v.  Fnmklin,  63  BI.  333; 

in  man/  American  cases  that  a  contract  Woodruff  v.  United  States,  7  Ct.  of  CL 

for  the  sale  of  specific  goods,  and  of  goods  605 ;  Graff  v.  Fitch,  58  111.  373 ;  GrosI  p. 

identified  and  appropriated   to  the  pnr-  Gile,  51  N.  Y.  431 ;  Morrow  r.  Beed,  30 

chaser  with  his  consent,  will,  if  snch  ap-  Wise.  81 ;  Morrow  v.  Campbell,  30  Wise 

pears  to  be  the  intent  of  the  parties,  ex-  90 ;  Straus  v.  Minzesheimer,  78  BL  492. 

press  or  implied,  from  the  circumstances,  But,  on  the  other  hand,  where   br  the 

pass  to  the  purchaser  the  title  to  the  prop-  intent  of  the  parties  anything  remains  to 

ertj  without  deliyerjr,  although  something  be  done  before  the  sale  is  to  be  confltdered 

may  remain   to  be  done  by  the  seller  to  by  them  as  complete,  whether  to  be  done 

put   the  property  into  the   condition  in  by  the  vendor  or  purchaser,  or  by  a  third 

which  it  is  finally  to  be  delivered  to  the  person,  the  right  of  property  does  not 

purchaser.     See   Marble  v.   Moore,  102  pass;  Fresco tt  v.   Locke,  51   N.  U.  94; 

Mass.  443;  Bemis  v.  Morrill,  38  Vt.  153 ;  Foster  v.  Ropes,  111  Mass.  10;  Walimth 

Bethel  Steam  Mill  Co.  v.  Brown,  57  Maine,  v.  Ingles,  64  Barb.  265 ;  Darden  r.  Love- 

9  ;  Terry  v.  Wheeler,  25  N.  Y.  520 ;  Fuller  lace,  52  Ala.  289 ;  Pike  ».  Vangfaan,  39 

V.  Bean,  34  N.  H.  302  ;  Riddle  v.  Vamum,  Wise.  499  ;   although  the  property  itself 

20  Pick.  280 ;  Ford  v.  Chambers,  28  Cal.  may  be  placed  in  the  hands  of  the  par- 

13  ;  Burr  u.  Williams,  23  Ark.  244.  So,  chaser.  See  Ward  v.  Shaw,  7  Wend.  404; 
although  something  remains  to  be  done  Fuller  v.  Bean,  34  N.  H.  290;  Parker  r. 
for  the  purpose  of  testing  the  property,  or  Mitchell,  5  N.  H.  165 ;  Stone  v.  Peacock, 
to  fix  the  amount  to  be  paid,  by  weighing,  35  Maine,  385  ;  Messer  v.  Woodman,  2S 
measuring,  counting,  or  the  like.  Fitch  v,  N.  H.  181,  182;  Ockington  v.  Ricfaej,  41 
Bnrk,  38  Vt.  683,  689 ;  Riddle  v.  Vamum,  N.  H.  275,  281  ;  Field  v.  Moore,  Hill  & 
20  Pick.  283,  284 ;  Chapman  J.  in  Denny  Denio,  418, 421 ;  Kein  v.  Tupper,  52  N.  Y. 
V.  Williams,  5  Allen,  3,  4;  Wilde  J.  in  550.  Delivery  to  the  purchaser  is,  how- 
Macomber  v.  Parker,  13  Pick.  182,  183 ;  ever,  regarded  as  very  strong  evidence  of 
Cushman  v.  Holyoke,  34  Maine,  289;  a  completed  sale,  generally  decisive,  as 
Farnum  v.  Perry,  4  Law  Rep.  (Boston)  against  any  presumption  arising  from  die 
276;  Williams  V.  Adams,  3  Sneed  (Tenn.),  mere  fact  that  the  goods  sold  hare  not 
359 ;  Ford  v.  Chambers,  28  Cal.  13 ;  Fil-  been  counted,  weighed,  measured,  or  tiie 
kins  V.  Whyland,  24  N.  Y.  341  ;  Russell  like.  Kelsea  v.  Haines,  41  N.  H.  246,  254, 
V.  Carrington,  42  N.  Y.  118;  Terry  v,  255;  Macomber  v,  Parker,  13  Pick.  175; 
Wheeler,  25  N.  Y.  525;  Bellows  J.  in  Scudder  v.  Bradbury,  106  Mass.  422; 
Ockington  v.  Richey,  41  N.  H.  279 ;  Hyde  Odell  v.  Boston  &  Maine  Railroad,  109 
V.  Lathrop,  3  Tr.  App.  (N.  Y.)  310;  Mass.  50 ;  Wilkinson  v.  Holiday,  33  Mich. 
Cummins  v.  Griggs,  2  Duvall,  87 ;  Burr  386 ;  Toledo  &c.  R.  R.  Co.  v.  Chew,  67 
V.  Williams,  23  Ark.  244  ;  Kelsea  v.  III.  378 ;  Cooley  J.  in  Lingham  v.  Eggles- 
Haines,  41  N.  H.  246,  255  ;  Boswell  t;.  ton,  27  Mich.  328 ;  Ober  v.  Carson,  6S 
Green,  1  Dutcher  (N.  J.),  390,  398 ;  Sew-  Missou.  209 ;  Pike  v.  Vanghan,  39  Wise 
ell  17.  Eaton,  6  Wis.  490;  Warren  v.  Mil-  499;  ante,  §  331,  note  [h).  In  Halter- 
liken,  57  Maine,  97 ;  Gushing  v.  Breed,  line  v.  Rice,  62  Barb.  597,  598,  MuUin  J. 

14  Allen,  376 ;  Dennis  v.  Alexander,  3  said :  "  So  long  as  courts  permit  intention 
Penn.  St.  50 ;  McCandlish  v.  Newman,  22  to  enter  into  the  determination  of  ques- 
Penn.  St.  465 ;  Stone  v.  Peacock,  35  tions  of  this  kind,  so  long  will  cases  be 
Maine,  385  ;  Butterworth  v,  McEinly,  11  left  to  be  determined  by  their  own  peculiar 
Hnmph.  206;  Watts  v.  Hendry,  13  Flor-  facts  and  circumstances;  and  while  that 
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§  385.  Another  class  of  cases  illustrative  of  the  rules  now  un- 
der consideration,  are  those  in  which  the  subject  of  the    ^^^  ^ 
contract  is  an  unfinished  or  incomplete  thing,  a  chattel  chattel  is 
not  in  a  deliverable  state,  as  a  partly  built  carriage  or  or  ncom- 
ship.     Leaving  out  of  view  the  cases  (u)  where  no  spe-   ^  ^^^' 
cific  chattel  has  been  appropriated  (to  be  considered  post^  ch.  v.), 
it  will  be  found  that  the  courts  have  held  it  necessary  to   Property 
show  an  express  intention  in  the  parties  that  the  prop-   j^**  J„fg„ 
erty  should  pass  in  a  specific  chattel  unfinished  at  the  Jn^^JJJ'^ 
time  of  the  contract  of  sale,  in  order  to  take  the  case   *»«  shown. 
out  of  the  general  rule  that  governs  where  goods  are  not  in  a  de- 
liverable state,  (x) 

is  the  case,  the  law  of  sales  will  be  in-  Mixer  v,  Howarth,  21  Pick.  205 ;  Gam  age 

Tolved  in  doabt,  and  the  parties  to  them  v,  Alexander,  14  Texas,  414 ;  Johnson  v. 

in  litigation.'*]  Hnnt,  11  Wend.  139;  Bennett  v.  Piatt,  9 

(u)  Mucklow  V.  Mangles,  I  Taunt  218;  Pick.  558;  Veazie  v.  Holmes,  40  Maine, 

Bbhop  V.  Crawshaj,  3  B.  &  C.  418;  At-  69;  Elliott  v.  Edwards,  6  Vroom  (N.  J.), 

kinson  v.  Bell,  8  B.  &  C.  277.  265  ;  Merritt  v.  Johnson,  7  John.  473 ; 

(z)  [Thorndike  v.  Bath,  113  Mass.  116.  Gregory  v,  Stryker,  2  Denio,  628  ;  Sutton 
The  rule  that  the  title  to  property  does  i;.  Campbell,  2  Thomp.  &  C.  (N.  Y.)  595 ; 
not  pass  while  anything  remains  to  be  The  West  Jersey  R.  R.  Co.  v.  The  Tren- 
done  to  ascertain  either  the  quantity  or  ton  Car  Works,  3  Vroom,  517  ;  Middlesex 
price,  applies  as  well  to  property  there-  Co.  v,  Osgood,  4  Gray,  447 ;  Rider  v,  Kel- 
after  to  be  manufactured  as  to  that  al-  ley,  32  Vt.  268 ;  Mclntyre  v.  Kline,  30 
ready  in  cue,  Halterine  v.  Rice,  62  Barb.  Miss.  361  ;  Brown  v.  Foster,  113  Mass. 
593.  The  general  rule  of  law  is  that  un-  136.  But  in  Goddard  v.  Binney,  115 
der  a  contract  for  supplying  labor  and  Mass.  450,  the  facts  of  which  are  stated 
materials,  and  making  a  ship  or  other  ante,  §  109  note  (y),  it  was  held  that  when 
chattel,  no  property  passes  to  the  vendee  the  seller  has  done  everything  he  was  to 
till  the  chattel  is  completed  and  delivered,  do  under  an  executory  agreement  for  the 
or  ready  to  be  delivered.  This  rule  must  manufacture  and  sale  of  a  specific  chattel, 
prevail  in  all  cases,  unless  a  contrary  in-  which  was  to  be  manufactured  in  conform- 
tent  is  expressed  or  clearly  implied  from  ity  with  the  terms  of  the  agreement,  and 
the  terms  of  the  contract.  Bigelow  C.  J.  has  given  notice  thereof  to  the  purchaser, 
in  Williams  v.  Jackman,  16  Gray,  517 ;  the  general  property  in  the  chattel  vests  in 
Elliott  V.  Edwards,  6  Vroom,  265.  It  the  purchaser,  and  the  chattel  is  at  his 
has  been  held  that  neither  the  manufacture  risk.  On  this  point  Ames  J.  said  :  '*In 
of  an  article,  pursuant  to  the  order  of  a  the  present  case,  nothing  remained  to  be 
customer,  nor  the  tender  of  the  article,  done  on  the  part  of  the  plaintiff.  The 
when  manufactured,  is  sufficient  to  transfer  price  had  been  agreed  upon ;  the  specific 
the  title.  Moody  v.  Brown,  34  Maine,  107.  chattel  had  been  finished  according  to  or- 
See  Pettengill  v.  Merrill,  47  Maine,  109.  der,  set  apart  and  appropriated  for  the 
There  must  be  an  acceptance  of  the  arti-  defendant,  and  marked  with  his  initials, 
cle,  either  express  or  implied,  before  the  The  plaintiff  had  not  undertaken  to  de- 
title  will  pass.  Moody  v.  Brown,  stipra ;  liver  it  elsewhere  than  on  his  own  prem- 
Andrews  v.  Dnrant,  1  Eeman  (N.  Y.),  35;  ises.  He  gave  notice  that  it  was  finished, 
Blasdell  v.  Souther,  6   Gray,   149,   152;  and  presented  his  bill  to  the  defendant, 

.     19 
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§  336.  In  the  case  of  Woods  v.  Russell,  (y)  decided  in  1822, 
Woods  V.  the  ship-builder  had  contracted  with  defendant  to  build 
BoBseU.       ^  gjjjp  £qj.  Jj- jj^  j^jj  J  ^  complete  her  in  April,  1819  ;  the 

defendant  was  to  pay  for  her  by  four  instalments,  the  first  when 
the  keel  was  laid,  the  second  when  at  the  light  plank,  and  the 
third  and  fourth  when  the  ship  was  launched  ;  the  ship  was  meas- 
ured mth  the  builder* 8  privity^  while  yet  unfinished,  in  order  that 
defendant  might  get  her  registered  in  his  name  ;  the  builder  signed 
the  certificate  necessary  for  her  registry,  and  the  ship  was  regis- 
tered in  defendant's  name  on  the  26th  of  June,  and  he  paid  the 
third  instalment.  On  the  30th  the  builder  committed  an  act  of 
bankruptcy,  and  on  the  2d  of  July  the  ship  was  taken  possession 
of  by  the  defendant  before  she  was  completed.  The  defendant 
had  also  in  the  previous  March  appointed  a  master,  who  superin- 
tended the  building,  had  advertised  her  for  charter  in  May,  and 
on  the  16th  of  'June  had  chartered  her,  tvith  the  shipbuilder's 
privity^  for  a  voyage.  An  action  in  trover  was  brought  by  the 
assignees  of  the  bankrupt,  and  it  was  held  that  the  property  had 
passed,  ^^  because  the  ship-builder  signed  the  certificate  to  enable 
the  defe'ndantto  have  the  ship  registered  in  the  defendant's  name, 
and  by  that  act  consented,  as  it  seems  to  us,  that  the  general 
property  in  the  ship  could  be  considered  from  that  time  as  being 
in  the  defendant."  It  is  thus  clearly  intimated  that,  in  the  ab- 
sence of  some  special  evidence  of  intention,  the  property  would 
have  remained  in  the  builder. 

§  337.  In  Clarke  v.  Spence  (^r)  the  defendants  were  the  as- 
CUrke  v.  signees  of  a  bankrupt  ship-builder  named  Brunton.  In 
Spence.        February,  1832,  Brunton  had  agreed  to  buUd  a  ship 

who  promised  to  pa/  it  soon.    He  had  4  Han  (N.  Y.),  565 ;  Pratt  v.  Maynaid, 

previously    requested    that   the   carriage  117  Mass.  388;  Shawhau  o.  Van  Neit» 

should  not  be  sold,  a  request  which  sub-  Sup.  Ct.  Ohio  (1876),  15  Am.  Law  B^. 

stantially  is  equivalent  to  asking  the  plain-  (N.  S.)  153,  cited  and  stated  pott,  §  763» 

tifif  to  keep  it  for  him  when  finished.  With-  in  note  («).] 

out  contending  that  these  circumstances  (y)  5  B.  &  Aid.  942.    [This  case  was 

amount  to  a  delivery  and  acceptance  within  followed   with   approval   in   Sandfoid  r. 

the  statute  of  frauds,  the  plaintiff  may  well  Wiggins  Ferry  Co.  27  Ind.  522.    See  An- 

daim  that  enough  has  been  done,  in  a  glo-Egyptian  Navigation  Co.  v.  Renme,  L. 

case  not  within  the  statute,  to  rest  the  gen-  B.  10  C.  P.  271,  282.] 

era!  ownership  in  the  defendant,  and  to  {z)  4  A.  &  E.  448.    See,  also.  Bead  r. 

cast  upon  him  the  risk  of  loss  by  fire,  Fairbanks,   13  C.  B.  692 ;  22  L.  J.  C.  P. 

while  the  chattel  remained  in  the  plain-  206;  [Anglo-Egyptian  Navigation  Co.  v. 

tiff's  possession."   See  Higgins  v.  Murray,  Bennie,  L.  B.  10  C.  P.  271,  281.] 
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(not  the  one  in  question  in  the  action)  for  the  plaintiff,  according 
to  certain  specifications,  under  the  superintendence  of  an  agent 
appointed  by  plaintiff,  for  8,2502.  payable  as  follows :  4002.  when 
the  ship  was  rammed,  400Z.  when  timbered,  4002.  when  decked, 
5002.  when  launched,  the  residue,  1,5002,  half  at  four  and  half  at 
six  months.  In  July  he  agreed  to  build  another  vessel,  of  speci- 
fied dimensions,  for  3,4002.,  to  be  finished  like  the  previous  ship, 
and  '^  the  vessel  to  be  launched  in  the  month  of  December  next, 
and  to  be  paid  for  in  the  same  way  "  as  the  first  vessel,  "  Mr. 
Howard  (plaintiff's  agent)  to  superintend  the  building  and  to  be 
paid  402.  for  the  same."  Brunton  proceeded  to  build  the  vessel, 
and  before  his  bankruptcy  she  was  rammed  and  timbered,  and  " 
two  instalments  paid  accordingly.  2002.  were  also  paid  by  antic- 
ipation on  account  of  the  third  instalment.  When  Brunton  be- 
came bankrupt,  1,0022.  Us.  had  been  paid  him  on  account,  and 
the  frame  of  the  vessel  was  then  worth  1,6012.  I89.  7(2.,  that 
being  the  value  of  the  timber  and  work  done  on  her.  The  case 
v^as  elaborately  argued  in  November,  1835,  and  held  under  ad- 
visement till  the  ensuing  February,  when  Williams  J.  delivered 
the  judgment.  Much  stress  had  been  laid,  in  argument,  on  a  pas- 
sage in  the  opinion  delivered  by  Bayley  J.  in  Atkinson  v.  Bell,  (a) 
in  which  he  said  that  ^^  the  foundation  of  the  decision  in  Woods 
V.  Russell  (b)  was,  that  as  by  the  contract  given  portions  of  the 
price  were  to  be  paid  according  to  the  progress  of  the  work,  by 
the  payment  of  those  portions  of  the  price,  the  ship  was  irrevoca- 
bly appropriated  to  the  person  paying  the  money  ;  that  was  a  pur- 
chase of  the  specific  articles  of  which  the  ship  was  made."  In 
commenting  upon  this  dictum^  Williams  J.  showed  that  in  Woods 
V.  Russell  ((?)  the  decision  did  not  turn  upon  any  such  point,  al- 
though they  were  extrarjudicial  expressions  strongly  tending  to 
that  view,  and  he  continued :  ^^  If  it  be  intended  in  this  passage 
that  the  specific  appropriation  of  the  parts  of  a  vessel  while  in 
progress,  however  made,  of  itself  vests  the  property  in  the  per- 
son who  gives  the  order,  the  proposition  in  so  general  a  form  may 

be  doubtful Until  the  last  of  the  necessary  materials  be 

added,  the  vessel  is  not  complete  ;  the  thing  contracted  for  is  not 
in  existence ;  for  the  contract  is  for  a  complete  vessel,  not  for 
parts  of  a  vessel,  and  we  have  not  been  able  to  find  any  authority 

(a)  8  B.  &  C.  277,  282.  (c)  Ibid. 

(6)  5B.  &  A.  942. 
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for  saying  that  while  the  thing  contracted  for  is  not  in  existence 
as  a  whole  and  is  incomplete,  the  general  property  in  such  parts  of 
it  as  are  from  time  to  time  constructed,  shall  vest  in  the  purchaser, 
except  the  above  passage  in  the  case  of  Woods  v.  Russell."  The 
Where  court,  however,  held  that  the  passage  cited  from  Woods 
buUdJogT  V.  Russell  was  "founded  on  the  notion  that  provision 
vWes^for  ^^^  ^®  payment  regulated  by  particular  stages  of  the 
payment  work  is  made  in  the  contract  with  a  view  to  give  the 
ments.  purchaser  the  security  of  certain  portions  of  the  work 
for  the  money  he  is  to  pay,  and  is  equivalent  to  an  express  provir- 
aion  that^  on  payment  of  the  first  instalment^  the  general  property 
in  so  much  of  the  vessel  as  is  then  constructed  shall  vest  in  the 
purchaser.^^  The  court,  with  the  intimation  of  a  wish  that  the 
intention  of  the  parties  had  been  expressed  in  less  ambiguous 
terms,  deliberately  adopted  this  dictum^  from  Woods  v,  Russell, 
as  a  rule  of  construction  by  which,  in  similar  ship-building  con- 
tracts, the  parties  are  held  to  have  by  impliaition  evinced  an  in- 
tention that  the  property  shall  pass^  notwithstanding  the  general 
rule  to  the  contrary.  The  law  thus  established  has  remained  un- 
shaken to  the  present  time,  (c?) 

§  338-  The  next  case  was  Laidler  v.  Burlinson,  («)  in  the  ex- 
Laidier  v.  chequcr,  in  1837,  in  which  the  court  recognized  the  au- 
Buriinaon.  j^ij^rity  of  Woods  V.  Russell  and  Clarke  v.  Spence,  but 
held  those  cases  not  applicable  to  the  contract  before  it.  A  ship- 
builder having  a  vessel  in  his  yard  about  one  third  completed,  a 
paper  was  drawn  up  describing  her  build  and  materials,  ending 
with  the  words :  "  for  the  sum  of  1,750Z.,  and  payment  as  follows, 
opposite  to  each  respective  name.''  This  was  signed  by  James 
Laing,  the  ship-builder.  Then  followed  these  words :  "  We,  the 
undersigned,  hereby  engage  to  take  shares  in  the  before  mentioned 
vessel,  as  set  opposite  to  our  respective  names,  and  also  the  mode 
of  payment. "  This  was  signed  by  seven  parties,  four  of  whom 
set  down  the  modes  of  piyment  opposite  their  names,  biit  the 
other  three  did  not,  the  plaintiff  being  one  of  the  latter,  and  sign- 
ing, simply,  *'  Thomas  Laidler,  one  fourth."  The  whole  number 
of  shares  was  not  made  up  till  after  the  ship-builder  had  com- 

{d)  [See  Elliott  v.  Edwards,  6  Vroora,  Gray,  514 ;  Andrews  v.  Durant,  1  Ker- 

265 ;  Sand  ford  -©.  Wiggins  Ferry  Co.  27  nan,  35.] 
Ind.    522;   Briggs   v.   A   Light   Boat,  7        (e)  S  M.  &  W.  602. 
Allen,    287;   Williams   v.  JadiiiiaD«    16 
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mitted  an  act  of  bankruptcy.  The  plaintiff  proved  some  payments 
made  on  account^  and  the  ship-builder  became  a  bankrupt  while 
the  vessel  was  still  unfinished.  Held  that  there  was  nothing  in  this 
contract  to  show  an  intention  to  vest  the  property  before  the  ship 
was  completed.  Lord  Abinger  also  said  :  "  There  is  no  occasion 
to  qualify  the  doctrine  laid  down  in  Woods  v.  Russell,  or  Clarke 
V.  Spence.  I  consider  the  principle  which  those  cases  establish  to 
be,  that  a  man  may  purchaBe  a  ship  as  it  is  in  progress  of  building^ 
and  by  the  terms  employed  there,  the  contract  was  of  that  charac- 
ter ;  a  superintendent  was  appointed,  and  money  paid  at  particu- 
lar stages.  The  court  held  that  that  was  evidence  of  an  intention 
to  become  the  purchaser  of  the  particular  ship,  and  that  the  pay- 
ment of  the  first  instalment  vested  the  property  in  the  purchasers. 
Suppose  the  builder  had  died  after  the  first  instalment  was  paid, 
the  ship  in  its  then  state  would  have  become  the  property  of  the 
purchaser,  and  not  of  the  executor.  A  party  may  agree  to  pur- 
chase a  ship  when  finished,  or  as  she  stands."  Parke  B.  said  : 
"If  a  man  bargain  for  a  special  chattel,  though  it  is  not  delivered, 
the  property  passes,  and  an  action  lies  for  the  non-delivery,  or  of 
trover  (Langfort  v.  Tiler,  1  Salk.  113).  But  it  is  equally  clear 
that  a  chattel  which  is  to  be  delivered  in  futuro  does  not  pass  ly 

the  contract Is  this  a  contract  for  an  article  to  be  finished  ? 

In  that  case,  the  article  must  be  finished  before  the  property 
vests." 

§  339.  In  Wood  v.  Bell,  (/)  in  1856,  the  plaintiffs  contracted 
with  Joyce,  a  ship- builder,  for  a  steamer  to  be  built  by  woodv. 
the  latter  for  16,000Z.  The  contract  was  in  March,  1854,  Bell. 
and  the  price  was  payable,  4,000Z.,  in  four  equal  parts,  on  days 
named  in  March,  April,  May,  and  June ;  3,000Z.  on  the  10th 
August,  1864,  "  providing  the  vessel  is  plated  and  decks  laid  ;  " 
3,000Z.  on  the  10th  October,  "  providing  the  vessel  is  ready  for 
trial ;  "  3,000Z.  on  the  10th  January,  1855,  "  providing  the  vessel 
is  according  to  contract,  and  properly  completed  ;  "  and  3,000Z.  on 
the  10th  March,  1855,  or  by  bill  of  exchange,  dated  10th  January. 
The  building  was  begun  in  March,  and  continued  till  December, 
1854,  when  Joyce  became  bankrupt.  The  ship  was  then  on  the 
slip  in  frame,  not  decked,  and  about  two  thirds  plated.  The  instal- 
ments contracted  for  were  paid  by  the  plaintiff,  in  advance.     The 

(/)  5  E.  &  B.  772,  and  25  L.  J.  Q.  B.  148,  and  S.  C.  in  Cam.  Scacc.  6  E.  &  B. 
355,  and  25  L.  J  Q.  B.  321. 
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plaintiff  had  a  superinteDdent,  who  supervised  the  building,  ob- 
jected to  materials,  and  ordered  alterations,  which  were  submitted 
to  by  Joyce.  In  July,  the  plaintiff  ordered  his  name  to  be  punched 
on  the  keel,  in  order  to  secure  the  vessel  to  himself,  and  this  object 
was  known  to  Joyce,  and  he  consented  that  this  should  be  done, 
but  it  was  delayed,  because  the  keel  was  not  sufficiently  advanced, 
till  October,  and  then  the  plaintiff's  name  was,  at  his  own  instance, 
punched  on  a  plate  riveted  to  the  keel  of  the  ship.  It  also  ap- 
peared that  in  November  the  plaintiff  urged  Joyce  to  execute  an 
assignment  of  the  ship,  but  the  latter  objected  on  the  ground 
"  that  he  would  be  thereby  signing  himself  and  his  creditors  out 
of  everything  he  possessed ; "  but  during  the  discussion  he  ad- 
mitted that  the  ship  was  the  property  of  the  plaintiff.  On  these 
facts,  the  court  of  queen's  bench,  and  the  exchequer  chamber,  on 
writ  of  error,  held  that  the  property  in  the  vessel  had  passed  to  the 
plaintiff.  Lord  Campbell  saying,  when  giving  the  judgment  of  the 
court,  that  the  terms  which  made  the  payments  dependent  on  the 
vessel's  being  built  to  certain  specific  stages  on  the  days  appointed, 
were,  ^^  as  an  indication  of  intention,  substantially  the  same  as  if 
the  days  had  not  been  fixed,  but  the  payments  made  to  be  due  ex- 
pressly when  those  stages  had  been  reached."  The  case  was  de- 
termined mainly  on  the  authority  of  Woods  v,  Russell  (^)  and 
Clarke  v.  Spence.  (A) 

(g)  5  B.  &  A.  942.  were  plated,  and  2,000/.  when  the  whole 
(A)  4  Ad.  &  E.  468.  [In  Anjirlo-Egvp-  of  the  work  was  ready  for  fixing  on  board, 
tioD  Navigation  Co.  v.  Rennie,  L.  R.  10  and  the  balance,  1,800/.,  when  the  work 
C.  P.  271,  it  appeared  that  the  defendants  was  fnllj  completed  and  tried  under  steam. 
entered  into  an  engagement  with  the  plain-  These  payments  were  to  be  made  only  on 
tiffs  to  make  and  supply  new  boilers  and  the  certificate  of  the  plaintifSs'  inspector, 
certain  new  machinery  for  a  steamship  of  The  old  materials  removed  from  the  ship 
the  plaintiffs,  and  to  alter  the  engines  of  were  to  become  the  property  of  the  defend- 
such  steamship  into  compound  surface  con-  ants.  The  specification  contained  elabo- 
densing  engines,  according  to  a  specifica-  rate  provisions  as  to  the  fitting  and  fixing 
tion.  The  engines,  boilers,  and  connec-  the  new  boilers  and  machinery  on  boanl 
tions  were,  by  the  contract,  to  be  com-  the  ship,  and  the  adapution  of  the  old 
pleted  in  every  way  ready  for  sea,  so  far  machinery  to  the  new.  The  boilers  and 
as  specified,  and  tried  under  steam  by  the  other  new  machinery  contracted  for  were 
engineers  (the  defendants)  previous  to  be-  completed,  and  ready  to  be  fixed  on  board, 
ing  handed  over  to  the  company ;  the  re-  and  one  instalment  of  2,000/.  bad  been 
suit  of  such  trial  to  be  to  the  satisfaction  paid  under  the  contract,  when  the  ship  was 
of  the  company's  inspector.  The  price  of  lost  by  perils  of  the  sea.  The  value  of  the 
the  work  was  to  be  5,800/.,  and  was  to  be  work  actually  done  by  the  defendants  under 
paid  as  the  work  progressed,  in  the  follow-  the  contract  amounted  to  4,118/.  The  see- 
ing manner,  viz,  2,000/.  when  the  boilers  ond  iutrt:alment  of  2,000/.  was  Bubsequently 


BOOK  II.]        SALE  OF   SPECIFIC   CHATTF-LS   CONDITIONALLY.  295 

§  340.  It  is  necessary  now  to  revert  to  this  series  of  decisions 
on  another  point,  namely,  the  effect  of  such  contracts  in   -^vhen 
passing  property  in  the  materials  provided  and  the  parts  v^P^^^7 
prepared  for  executing  them,  but  not  yet  affixed  to  the   materials 
ship  or  vessel.     In  Woods  v,  Russell  (^)  the  builder  be-  fo 


[or  com- 


came  bankrupt  on  the  80th  June,  and  on  the  2d  July   Snishfd""" 
the  purchaser  of  the  ship  took  from  the  builder's  yard  <^***"«*- 
and  warehouse,  a  rudder  and  cordasce, "  which  the  builder  y^^^f.  ^^ 

^  Rasselu 

had  bought  for  the  ship."  All  that  the  court  said  was: 
**  As  to  the  rudder  and  cordage,  as  they  were  bought  by  Paton 
specifically  for  the  ship,  though  they  were  not  actually  attached 
to  it  at  the  time  his  act  of  bankruptcy  was  committed,  they  seem 
to  us  to  stand  on  the  same  footing  as  the  ship  ;  and  that  if  the  de- 
fendant was  entitled  to  take  the  ship,  he  was  also  entitled  to  take 
the  rudder  and  cordage  as  parts  thereof."  This  point  did  .p^j  ^ 
not  arise  in  Clarke  v.  Spence,  but  in  1839  Tripp  v.  Ar-  Armitage. 
mitage  (t)  was  decided  in  the  exchequer.  In  that  case  there  was 
a  contract  for  building  a  hotel,  and  certain  sash  frames  intended 
for  the  building  were  sent  to  it,  examined,  and  approved  by  the 
superintendent,  who  then  sent  the  frames  back  to  the  builder's 
shop,  together  with  some  iron  pulleys,  belonging  to  the  hotel 
owners,  with  directions  to  fit  the  pulleys  into  the  sashes.  This 
was  done,  but  before  the  sashes,  with  the  pulleys  affixed,  were 
taken  away,  the  builder  became  bankrupt.  The  court  held  that 
the  property  in  the  frames  had  not  passed  out  of  the  builder. 
Lord  Abinger  put  it  on  the  ground  "  that  there  had  been  no  con- 
tract for  the  sale  and  purchase  of  goods  as  movable  chattels,  but 
a  contract  to  make  up  materials  and  fix  them,  and  until  they 
are  fixed,  by  the  nature  of  the  contract  the  property  will  not 
pass."  (i)  ,  His  lordship  put  as  a  test,  that  if   the  sashes  had 

paid.  At  the  time  of  this  payment  the  ance  of  which  both  parties  were  released 
plaintiffs  knew  of  the  loss  of  the  ship,  but  by  the  loss  of  the  ship;  that  the  property 
the  defendants  did  not.  The  plaintiffs  in  the  articles  manu factored  was  not  in- 
claimed  delivery  of  the  boilers  and  other  tended  to  pass  until  they  were  fixed  on 
machinery  completed  under  the  contract,  board  the  ship ;  and  that  consequently  the 
and  this  being  refused,  brought  an  action  plaintiffs  were  not  entitled  to  the  boilers 
for  the  detention  of  the  same,  or  to  recover  and  machinery,  nor  could  they  recover  the 
back  the  4,000/.  paid  by  them  to  the  de-  4,000/.  already  paid  as  upon  a  failure  of 
fendants ;  but  it  was  held  that  the  contract  consideration.  See  post,  §  570,  and  notes.] 
was  an  entire  and  indivisible  contract  for  (t)  4  M.  &  W.  687. 
work  to  be  done  upon  the  plaintiffs'  ship  {k)  See  ante,  §  108. 
for  a  certain  price,  from  further  perform- 
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been  destroyed  by  fire,  the  builder  would  have  lost  them,  for  the 
hotel  owners  were  not  hound  to  pay  for  anything  till  put  up  and 
fixed:  Parke  B.  said,  also  :  "  In  this  ease  there  is  no  contract  at 
all  with  respect  to  these  particular  chattels  :  it  is  merely  parcel  of 
a  larger  contract" 

§  341.  In  Goss  v,  Quinton,  (Z)  in  1842,  an  unfinished  ship, 
Goss  V.  which  the  builder  had  contracted  to  deliver,  was  con- 
Qumton.  veyed  to  the  purchaser  and  registered  in  his  name,  but 
the  rudder  intended  for  the  ship  remained  in  the  builder's  yard, 
incomplete,  when  he  became  bankrupt.  The  court  held  that 
proof  that  the  builder  intended  the  rudder  for  the  ship,  coupled 
with  proof  of  the  buyer's  approval  of  this  purpose,  though  not 
given  till  after  the  bankruptcy^  was  evidence  for  the  jury  that  the 
rudder  was  part  of  the  ship,  and  the  right  of  property  would  be 
governed  by  the  same  consideratiomi  as  would  apply  to  the  body 
of  the  ship.  But  this  decision  is  much  questioned,  as  will  pres- 
ently appear,  and  could  not  have  been  made  if  the  test  suggested 
by  Lord  Abinger  in  Tripp  v.  Armitage  had  been  applied  ;  for  it 
is  manifest  that  the  incomplete  rudder  in  the  builder's  yard  was 
at  his  own  risk,  and  if  he  had  remained  solvent  there  would  have 
been  no  pretext,  in  case  of  its  destruction  by  fire,  to  call  on  the 
ship-owner  to  supply  another  rudder  at  his  own  expense. 

§  342.  In  Wood  v.  Bell  (w)  the  contest  turned  upon  valuable 
Wood  V.  materials  as  well  as.  upon  the  frame  of  the  ship,  and  the 
^^^'  decision  of  the  queen's  bench  on  this  part  of  the  case 

was  reversed  in  Cam.  Scacc.  The  facts  were,  that  steam-engines 
were  designed  for  the  ship,  and  several  parts  which  had  been  made 
so  as  to  fit  each  other,  forming  a  considerable  portion  of  a  pair  of 
steam-engines,  were  spoken  of  constantly  by  the  builder,  before 
his  bankruptcy,  as  belonging  to  the  Britannia  engines,  that  being 
the  name  of  the  ship.  There  was  also  a  quantity  of  iron  plates 
and  iron  angles  specially  made  and  prepared  to  be  riveted  to  the 
ship,  lying  partly  at  her  wharf  and  partly  elsewhere,  as  well  as 
other  materials  in  like  condition,  intended,  manufactured,  and  pre- 
pared expressly  for  the  ship,  but  not  yet  fixed  or  attached  to  her. 
The  queen's  bench,  after  holding  that  the  property  in  the  ship 
had  passed,  simply  added,  "  and  if  this  be  so,  it  was  scarcely  con- 
tended but  that  the  same  decision  ought  to  be  come  to  with  re- 

(/)  3  M.  &  G.  825.  (to)  5  E.  &  B.  772;  6  E.  &  B.  355 ;  25 

L.  J.  Q.  B.  14S,  321. 
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spect  to  the  engines,  plates,  irons,  and  planking  designed  and  in 
course  of  preparation  for  her,  and  intended  to  be  fixed  in  her. 
The  question  as  to  these  last  seems  to  be  governed  by  the  decision 
as  to  the  rudder  and  cordage  in  Woods  v.  Russell."  But  in  the 
exchequer  chamber  (w)  the  decision  was  reversed,  Jervis  C.  J. 
giving  the  judgment  of  the  court,  composed  of  himself.  Pollock 
C.  B.,  Alderson  and  Bmmwell  BB.,  and  Cresswell,  Crowder,  and 
Wiiles  JJ.  It  was  held  that  it  did  not  at  all  follow  because  the 
ship  as  constructed  from  time  to  time  became  the  property  of  th§ 
party  paying  for  her  construction,  that  therefore  the  materials 
destined  to  form  a  part  of  the  ship  also  passed  by  the  contract. 
The  chief  justice  said :  "  The  question  is.  What  is  the  contract  ? 
The  contract  is  for  the  purchase  of  a  ship,  not  for  the  pur- 
chase of  everything  in  use  for  the  making  of  the  ship.  I  agree 
that  those  things  which  have  been  fitted  to  and  formed  part  of  the 
ship  would  pass^  even  thoicgh  at  the  moment  they  were  not  attached 
to  the  vessel.  But  I  do  not  think  that  those  things  which  had 
merely  been  bought  for  the  ship  and  intended  for  it  would  pass  to 
the  plaintiff.  Nothing  that  has  not  gone  through  the  ordeal  of 
being  approved  as  part  of  the  ship  passed,  in  my  opinion,  under 
the  contract^  The  other  judges  concurred,  and  the  case  was 
sent  back  to  the  arbitrator  for  a  new  award  on  these  principles, 
which  must  now  be  taken  to  be  the  settled  law  on  the  point  un- 
der consideration,  (o)  In  the  opinion  delivered  by  Jervis  C.  J., 
Woods  V.  Russell  was  doubted  on  the  question  of  the  Woods  v, 
rudder  and  cordage,  and  Goss  v,  Quinton  was  not  only  and  Goes «. 
doubted  by  the  learned  chief  justice,  but  was  unfavor-  doubted  on 
ably  mentioned  by  other  judges  during  the  argument,  this  point. 
Cresswell  J.  also  said  :  "  I  am  not  now  better  satisfied  with  the 
ruling  respecting  the  rudder  and  cordage  in  Woods  v,  Russell  than 
I  was  years  ago." 

§  343.  Upon  the  third  proposition  stated  at  the  beginning  of 
this  chapter,   the  reported  case  most  directly  in  point  Authorities 
is  Bishop  v.  Shillito.  (jt?)     It  was  trover  for  iron  that  Juief^*"* 
was  to  be  delivered  under  a  contract,  which  stipulated  Bishop  v, 
that  certain  bills  of  the  plaintiff  then  outstanding  were  S*»iii»tO' 

(n)  6  E.  &  B.  355,  and  25  L.  J.  Q.  B.  L.  R.  2  C.  P.  272;  [Fairfield  Bridge  Co. 

321.  V,  Nye,  60  Maine,  372.] 

(o)  See  Baker  v.  Gray,  17  C.  B.  462  ;        (p)  2  B.  &  A.  329,  note  (a). 
25  L.  J.  C.  P.  161 ;  Brown  r.  Bateman, 
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to  be  taken  out  of  circulation.  The  defendant  failed  to  comply 
with  his  promise  after  the  iron  had  been  in  part  delivered,  and 
the  plaintiff  thereupon  stopped  delivery  and  brought  trover  for 
what  had  been  delivered.  Abbott  C.  J.  left  it  to  the  jury  to  say 
whether  the  delivery  of  the  iron  and  the  redelivery  of  the  bills 
were  to  be  contemporary,  and  the  jury  found  in  the  afi&rmative. 
Scarlett  contended  that  trover  would  not  lie  ;  that  the  onlv  rem- 
edy  was  case  for  breach  of  contract.  Held,  on  the  facts  as  found 
by  the  jury,  that  the  delivery  was  conditional  only,  and  the  condi- 
tion being  broken,  trover  would  lie.  Bay  ley  J.  added:  "K  a 
tradesman  sold  goods,  to  be  paid  for  on  delivery,  and  his  ser- 
vant by  mistake  delivers  them  without  receiving  the  money,  he 
may,  after  demand  and  refusal  to  deliver  or  pay,  bring  trover 
for  his  goods  against  the  purchaser."  (y) 

§  844.  The  principle  of  this  decision  is  fully  recognized  by  the 
Brandt  ©.  judges  in  Brandt  v.  Bowlby,  (r)  when  holding  that  the 
Bowiby.  property  in  a  cargo  ordered  by  one  Berkeley  did  not  pass 
to  him  because  by  the  terms  of  the  bargain  he  was  to  accept  bills 
for  the  price  as  a  condition  concurrent  with  the  delivery,  and  had 
Swain  ».  '  refused  to  perform  this  condition,  (a)  So,  in  Swain  v. 
Shepherd.  Shepherd,  (0  it  was  held  by  Parke  B.  that  if  goods  are 
sent  on  an  order,  to  be  returned  if  not  approved,  the  property  re- 
mains in  the  vendor  till  approval. 

§  345.  To  the  same  effect  was  the  judgment  of  Lord  Ellen- 
Barrow  t^.*  borough  in  Barrow  v.  Coles,  (w)  This  was  trover  for 
^^®*-  100  bags  of  coffee  shipped  by  Norton  &  Fitzgerald  of 

Demerara.  They  drew  for  the  value  upon  one  Voss,  in  favor  of 
Barrow  the  plaintiff,  and  sent  to  the  latter  the  bill  of  lading  at- 
tached to  the  bill  of  exchange.  The  bill  of  lading  was  indorsed 
so  as  to  make  the  coffee  deliverable  to  Voss  if  he  should  accept 
and  pay  the  draft ;  if  not,  to  the  holder  of  the  draft.  When  the 
bill  of  exchange  was  sent  with  the  bill  of  lading  to  Voss,  he  ac- 
cepted the  bill  of  exchange,  which  was  returned  to  the  plaintiff, 
but  detached  the  bill  of  lading,  which  he  indorsed  to  the  defend- 
ant for  a  valuable  consideration.     He  did  not  pay  the  bill  of  ex- 

(q)  \Afde,  §  320,  note  (</).]  (»)  Sec,  also,  2  Williams's  Saonden, 

(r)  2  B.  &  Ad.  932.    And  see  Shepherd  47  u,  note  ;  \QnU,  §  320,  note  (</).] 

V,  Harrison,  L.  R.  4  Q.  B.  196,  493  ;   5  (i)  I  Mood.  &  Rob.  223. 

Eng.  &  Ir.  App.  116;  more  fiiUy  referred  (u)  3  Camp.  92. 

o,  f>(»£,  eh.  vi. 
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change.  Lord  Ellenborough  said  that  the  coffees  were  deliverable 
to  Voss  only  conditionally  ;  that  the  defendant  had  notice  of  this 
condition  by  the  indorsement  on  the  bill  of  lading,  and  that  by 
the  dishonor  of  the  bill  of  exchange  the  property  vested  in  the 
holder  of  the  bill  of  exchange,  not  in  Voss  or  his  assigns.  In  a 
very  old  case,  Mires  v.  Solesby,  (2;)  the  agreement  was  Mires  «. 
that  one  Alston  should  take  home  some  sheep  and  pas-  ^°^^^**y- 
ture  them  for  the  owner  at  an  agreed  price  per  week  till  a  certain 
date,  and  if  at  that  date  Alston  would  pay  a  fixed  price  for  the 
sheep  he  should  have  them.  Before  the  time  arrived  the  owner 
sold  the  sheep,  which  were  still  in  Alston's  possession,  to  Mires, 
the  plaintiff,  and  the  court  held  that  the  property  had  not  vested 
in  Alston,  the  condition  of  payment  not  having  been  performed, 
and  that  Mires  could  maintain  trover  for  them  under  his  pur- 
chase, (y) 

§  846.  The  cases  in  America  upon  this  subject  are  not  in  all  re- 
spects identical  with  those  decided  in  our  courts.     In   ^njerfcan 
Crofoot  V.  Bennett  (2)  a  portion  of  the  bricks  in  a  spe-  ca^es  on^^^ 
cified  kiln  were  sold  at  a  certain  price  per  thousand,  and  of  this 
the  possession  of  the  whole  kiln  was  delivered  to  the 
vendee,  that  he  might  take  the  quantity  bought.     Held  that  the 
property  had  passed  in  the  number  sold.     Strong  J.  in  delive  ing 
the  opinion,  said  :  "  It  is  a  fundamental  principle  pervading  every- 
where the  doctrine  of  sales  of  chattels,  that  if  goods  be  sold  while 
mingled  with  others,  by  number,  weight,  or  measure,  the  sale  is 
incomplete,  and  the  title  continues  with  tRe  seller  until  the.  bar- 
gained property  be  separated  and  identified The  reason  is 

that  the  sale  cannot  be  applied  to  any  article  until  it  is  clearly 
designated,  and  its  identity  thus  ascertained.  In  the  case  under 
consideration,  it  could  not  be  said  with  certainty  that  any  particu- 
lar bricks  belonged  to  the  defendant  until  they  had  been  sepa- 
rated from  the  mass.  If  some  of  those  in  an  unfinished  state  had 
been  spoiled  in  the  burning,  or  had  been  stolen,  they  could  not 
have  been  considered  as  the  property  of  the  defendant,  and  the 
loss  would  not  have  fallen  upon  him.  But  if  the  goods  sold  are 
clearly  identified,  then,«although  it  may  be  necessary  to  number, 
weigh,  or  measure  them,  in  order  to  ascertain  what  would  be  the 

(ar)  2  Mod.  243.  {z)  2  Comst  (N.  Y.)  &8. 

(y)  [See  ante,  §  320,  note  (d).] 
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price  of  the  whole  at  a  rate  agreed  upon  between  the  parties, 
the  title  will  pass.  If  a  flock  of  sheep  is  sold  at  so  much  the  head^ 
and  it  is  agreed  that  they  shall  be  counted  after  the  sale  in  order 
to  determine  the  entire  price  of  the  whole,  the  sale  is  valid  and 
complete.  But  if  a  given  number  out  of  the  whole  are  sold,  no 
title  is  acquired  by  the  purchaser  until  they  are  separated,  and 
their  identity  thus  ascertained  and  determined.  The  distinction 
in  all  these  cases  does  not  depend  so  much  upon  what  is  to  be 
done,  as  upon  the  object  which  is  to  be  effected  by  it.  If  that  is 
specification,  the  property  is  not  changed  :  if  it  is  merely  to  ascer- 
tain the  total  value  at  designated  rates,  the  change  of  title  is  ef- 
fected." (a) 

§  347.  In  Kimberly  v.  Patchin,  (6)  the  owner  of  a  large  mass 
of  wheat  lying  in  bulk  gave  the  vendee  a  receipt  acknowledging 
himself  to  hold  6,000  bushels,  sold  for  a  specified  price,  subject  to 

(a)  [The  same  distinction  was  main-  metical  calculation  based  upon  a  coiint  of 
tained  in  Groat  v.  Gile,  51  N.  Y.  431,  and  the  sheep  and  Iambs  and  the  price  to  be 
the  cases  of  Crofoot  v.  Bennett  and  Kim-  paid  per  head  for  them.  No  deliFenr  of 
berlj  V.  Patchin,  cited  below,  and,  also,  them  or  other  act  whatever  in  relation  to 
Bradley  w.  Wheeler,  44  N.  Y.  495,  were  them  by  the  defendant  was  required  or 
cited  with  approbation.  See  Hyde  v.  intended.  The  plaintiff  waa  to  take  them 
Lathrop,  2  Abb.  N.  Y.  App.  Decis.  436.  without  any  agency  in  delivering  them  on 
In  Groat  v.  Gile  it  appeared  that  the  ven-  the  part  of  the  defendant,  and  from  the 
dor  contracted  to  sell  to  the  purchaser  two  time  the  agreement  was  made  the  plaintiff 
flocks  of  sheep  except  "two  bucks  and  a  became  the  owner  thereof.  ....  The  sale 
lame  ewe  "  at  four  dollars  per  head ;  the  in  question  was  in  fact  of  a  particular  lot 
flocks  had  been  examined  by  the  purchaser,  of  sheep  and  lambs,  and  not  of  a  certain 
and  the  animals  excepted  were  identified,  undesignated  number  to  be  selected  and 
The  purchaser  paid  twenty-nve  dollars  delivered  at  a  future  time,  and  the  post- 
upon  the  purchase,  and  was  to  take  the  ponement  of  the  time  for  taking  them 
sheep  and  pay  the  balance  at  a  subsequent  away  did  not  prevent  the  title  passing  to 
specified  time ;  the  vendor  meanwhile  was  the  plaintiff."  This  case  was  discas^ied 
to  pasture  them.  Within  the  specified  very  fully  on  the  evidence  of  intention, 
time  the  purchaser  paid  the  balance  of  the  In  Arnold  v.  Delano,  4  Gush.  33,  40, 
purchase-money  and  took  the  sheep ;  but  Shaw  C.  J.  said :  "  The  reason  why  mark- 
before  this  the  vendor  had  sheared  the  ing,  measuring,  weighing,  &c.  are  neces- 
sheep  and  appropriated  the  wool.  The  sary  is,  that  the  particular  goods  may  be 
action  was  for  the  conversion  of  the  wool ;  identified."  To  the  same  effect  is  the  lan- 
and  the  vendor  was  held  liable.  The  guage  of  Chancellor  Kent,  that  if  the 
court  said:  "Under  such  circumstances,  goods  "be  sold  by  number,  weight,  or 
when  the  terms  of  the  sale  were  agreed  measure,  the  sale  is  incomplete,  and  the 
upon  and  the  payment  of  twenty-five  dol-  risk  continties  with  the  seller  until  the 
lars  was  made  to  the  defendant  on  account  specific  property  be  separated  and  identi- 
of  the  purchase^oney  by  the  plaintiff,  fled."  2  Kent,  496.] 
his  liability  became  fixed  for  the  balance,  (6)  16  N.  Y.  330. 
which  was  ascertainable  by  a  simple  arith- 
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the  vendee's  order :  and  the  title  was  held  to  have  passed  by  the 
sale,  (e)  Whitehouse  v.  Frost  (^post^  §  354)  was  followed  and  ap- 
proved. In  Russell  v.  Carrington  (rf)  the  court  of  appeals  of  New 
York  applied  the  same  principle  to  similar  facts. 

§  348.  In  Olyphant  v.  Baker  (e)  the  vendor  sold  barley  in 
bulk  at  a  certain  price  per  bushel,  the  quantity  to  be  afterwards 
ascertained.  The  barley  being  in  the  vendor's  storehouse,  which 
was  to  be  surrendered  to  another  person  at  a  future  day,  it  was 
agreed  that  the  barley  should  be  allowed  to  remain  in  the  store- 
house till  the  vendor  transferred  the  possession  of  the  building : 
and  the  purchaser  agreed  with  the  transferee  of  the  building  to 
paj^  storage  after  that  time.  The  goods  were  destroyed  by  fire 
before  being  measured,  but  after  the  building  had  passed  out  of 
the  possession  of  the  vendor.  Held  that  the  facts  showed  an  in- 
tention to  pass  the  property  in  the  barley  notwithstanding  it  had 
not  yet  been  measured,  and  that  the  loss  must  fall  on  the  buyer. 

§  349.  In  Rourke  v.  BuUens  (/)  the  vendor  sold  a  hog  on 
credit,  the  hog  to  be  kept  and  fattened  till  the  buyer  called  for  it, 
and  then  to  be  paid  for  at  the  current  market  price  according  to 
its  weight  when  called  for,  and  this  was  held  to  be  a  contract 
purely  executory,  not  passing  the  property  to  the  buyer.  (^) 

(c)  [The  case  of  Kimberly  v.  Patchin  tract.  The  court  (Gray  C.}said:  "In  or- 
wRs  distinguished  in  Foot  v.  Marsh,  51  N.  der  to  substitute  an  arrangement  between 
Y.  288,  in  which  it  appeared  that  the  the  parties  for  a  manual  delivery  of  a  par- 
defendant  executed  to  the  plaintiff  a  re-  eel  of  property  mixed  with  an  ascertained 
ceiptcd  bill  of  sale  of  100  barrels  and  and  defined  larger  quantity,  it  must  be  so 
4,000  gallons  of  oil,  "to  be  delivered  clearly  defined  that  the  purchaser  can  take 
when  called  for,  subject  to  twenty  shil-  it,  or,  as  the  assignee  of  th^  purchaser 
lings  per  month  storage,  the  quality  of  did  in  Kimberly  v.  Patchin,  mtiintain  re- 
the  oil  to  be  like  the  sample  delivered.*'  plevin  for  it."  A  similar  cade  was  Hutch- 
The  oil  was  understood  to  be  a  portion  of  inson  v.  Hunter,  7  Penn.  St.  140 ;  so 
1.^0  barrels,  averaging  forty  gallons  each,  Woods  v,  McGee,  7  Ohio,  466,  and  War- 
consisting  of  three  different  qualities,  six-  ren  v.  Buckminster,  24  N.  H.  336.  See 
tyeigbt  barrels  corresponding  with  the  ClaYk  v.  Griffith,  24  N.  Y.  595;  Uussell 
sample,  forty-six  of  a  superior  quality,  v.  Carrington,  42  N.  Y.  118;  Hall  v.  Bos- 
and  the  residue  inferior.  When  the  plain-  ton  &  Worcester  K.  U.  14  Allen,  439, 443 ; 
titf  called  for  the  oil  the  defendant  deliv-  Waldron  v.  Chase,  37  Maine,  414;  Young 
ercd  100  barrels,  contHining  but  1,821  gal-  v.  Miles,  20  Wis.  615  ;  Keeler  v,  Goodwin, 
Ions.  The  diminution  in  quantity  occurred  111  Mass.  490,  cited  and  st&ttdpost,  §  354, 
by  leakage,  after  the  execution  of  the  bill  note  (o).] 
of  sale.  The  action  was  brought  to  re-  {d)  42  N.  Y.  118. 
cover  for  the  deHciency,  and  it  was  held  (e)  5  Denio,  379. 
chat  the  contract  was  an  executory,  not  an  (/)  8  Gray,  549. 
executed  one,  and  the  plaintiff  was  bound  {g)  [See  Marble  v.  Moore,  102  Mass. 
to  deliver  the  quantity  specified  in  the  con-  443.] 
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§  360.  In  Coshman  v.  Holyoke,  (A)  where  the  property  had 
actually  passed  to  the  purchaser  in  goods  that  were  to  be  taken  by 
him  to  another  place,  and  there  measured  to  fix  the  price,  it  was 
held  that  the  vendor,  and  not  the  purchaser,  must  bear  the  loss 
and  depreciation  in  measurement  incident  to  the  removal  accord- 
ing to  the  common  course  of  conveyance. 

§  351.  The  cases  of  Woods  v,  Russell  and  Clarke  v.  Spenoe 
have  not  met  with  universal  acceptance  in  America.  Thus,  in 
Andrews  v,  Durant,  (i)  the  New  York  court  of  appeals  held,  in  a 
case  where  the  facts  were  similar  to  those  in  the  above  cases,  that 
the  property  did  not  pass  to  the  party  ordering  the  goods  till  the 
completion  of  the  work  ;  and  the  same  decision  was  given  in  Mas- 
sachusetts in  Williams  v.  Jackman,  decided  in  the  supreme  judi- 
cial court  in  January,  1861.  (A)  In  these  two  cases  the  decision 
of  the  exchequer  chamber  in  Wood  v.  Bell  (f)  was  not  before  the 
courts,  not  being  cited  in  the  latter  case,  and  the  former  case  bear- 
ing date  in  1853,  three  years  before  the  decision  in  the  exchequer 
chamber.  (?w) 

(A)  S4  Maine,  289.  writens,  that  an  agreement  to  pay  the  pnr- 

(t)  I  Kernan  (N.  Y.),  35.  chaite-money  in    instalments,  as   certain 

{k)  [Reported  16  Gray,  514.]  stages  of  the  work  are  completed,  or  a 

(/)  6  E.  &  B.  355 ;  25  L.  J.  Q.  B.  321.  stipulation  for  the  employment  of  a  snper- 

(m)  [In  Briggs  v.  A  Light  Boat,  7  Al-  intendent  by  the  purchaser  to  overiook 

len,  287,  292,  Bigelow  C.  J.  said : '"  The  the  work  and  see  that  it  is  done  acoordiiig 

general   rule   of  law  is  well  settled  and  to  the  tenor  of  the  contract,  wiU  of  itKlf 

familiar,  that,  under  a  contract  for  build-  operate  to  vest  the  title  in  the  person  for 

ing  a  ship,  or  making  any  other  chattel,  whom  the  chattel  is  intended.    Such  stip* 

not  subsisting  in  specie  at  the  time  of  the  ulations  may  be  very  significant,  as  iodi- 

contract,  no  property  yests  in  the  purchaser  eating   the  intention  of  the  parties,  bat 

during  the  progress  of  the  work,  nor  until  they  are  not  in  all  cases  decisi?e.    Both 

the  vessel  or  other  chattel  is  finished  and  of  them  may  coexist  in  a  particular  case 

ready  for  delivery.    To  this  rule  there  are  And  yet  the  property  may  remain  in  the 

exceptions,  founded  for  the  most  part  on  builder  or  manutaciurer.     Even  in  Eng- 

express  stipulations  in  contracts,  by  which  land,  where  the  cases  go  the  farthest  in 

the  property  is  held  to  vest  in  the  pur-  holding  that  property  in  a  chattel  in  the 

chaser  from  time  to  time  as  the  work  goes  course  of  construction  under  a  contract 

on.    It  is  doubtless  true  that  a  particular  passes  to  and  vests  in  the  purchaser,  these 

agreement  in   a  contract  concerning  the  stipulations  are  not  always  deemed  to  be 

mode  or  time  of  making  payment  of  the  conclusive  of  title  in  him.    It  is  aquesiioa 

purchase-money,  or  proyiding  fur  the  ap-  of  intent,  arising  on  the  iuterprcution  of 

pointment  of  a  superintendent  of  the  work,  the  entire  contract  in  each  case."    And  it 

may  have  an  important  bearing  in  deter-  was  held  in  the  case  that,  under  a  contract 

mining  the  question  whether  the  property  to  build  three  light  vessels  for  the  United 

passes  to  the  purchaser  before  the  comple-  States,  and   to  deliver    them  completed 

tion  of  the  chattel.    It  is,  however,  erro-  within  a  fixed  time,  the  builder  to  be  gov- 

neous  to  say,  as  is  sometimes  stated  by  text  erned  during  the  progress  of  the  building 
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of  them  by  the  directioiu  of  an  agent  of  peal,  79  Penn.  St.  220.    In  Mount  Hope 

the  United  States,  and  to  perform  the  work  Iron  Co.  v.  BaflElngton,  103  Mass.  62,  it 

to  his  satisfaction,  for  a  price  to  be  paid  was  shown  that  an  engine  was  bailt  by  A. 

after  their  completion,  with  a  provision  for  B.  under  a  contract  which  provided 

that  the  United  States  may  at  any  time  that  it  should  be  paid  for  as  the  work 

declare  the  contract  nuU,  no  title  to  the  in  it  progressed,  reserving  a  margin  of 

▼easels  passes  to  the  United  States  until  twentypercent. until  it  should  "be started 

their  completion  and  delivery.    The  opin-  in  a  satiafiMtory  manner ; "  that  it  should 

ion  given  by  Mr.  Chief  Justice  Bigelow  in  be  delivered  at  B.*s  dock,  and  transported 

the  above  case  is  one  of  great  value  and  at  B.'s  expense  to  his  works,  that  B.  should 

importance.    See  Wright  v.  Tetlow,  99  prepare  a  foundation  for  it,  and  add  to  it 

Mass.  297  ;  Holderness  v,  Rankin,  2  De  materials  and  work  of  his  own,  and  that 

G.,  F.  &  J.  258  ;  Williams  v.  Jackman,  16  A.  should  be  required  to  furnish  at  B.'s 

Gray,  514;  Sanford  p.  Wiggins  Feriy  Co.  works  only  the  skilled  labor  required  to 

27  Ind.  522 ;  Elliott  v.  Edwards,  6  Vroom,  set  up  and  start  it.    The  engine  was  de- 

265 ;  M'Conihe  v.  N.  York  Bk  Erie  R.  R.  livered  at  the  wharf,  transported  to  the 

20  N.  T.  495 ;  The  Revenue  Cutter,  D.  C  works,  and  the  whole  price  paid  except 

U.  S.  Or.,  Pac.  Law  Rep.  January  23,  the  twenty  per  cent,  when  it  was  attached 

1877,  4  Am.  Law  Times  Rep.  N.  S.  39;  as  the  property  of  A.    It  was  held  that 

Derbyshire  Estate,  Lang's  Appeal,  2  W.  the  title  in  the  property  had  passed  to  B. 

N.  Cas.  (Phil.  1876)  844  ;  Scull  v.  Shakes-  as    against  A.   and  his   creditors.     See 

pear,  75  Penn.  St.  297;   Coursm's  Ap.  Phelps  v.  Willard,  16  Pick.  29.] 


CHAPTER  IV. 


SALE  OP  CHATTEL  NOT  SPECIFIC. 


Section 
This  is  an  executory  agreement  .  355 
Does  giving  of  earnest  alter  property  1  355 


Submitted  that  it  does  not 


Seetion 
.  357 


§  352.  When  the  agreement  for  sale  is  of  a  thing  not  specified, 
This  is  an  as  of  an  article  to  be  manufactured,  or  of  a  certain  quan- 
agreement.  tity  of  goods  in  general,  without  a  specific  identification 
of  them,  or  an  "  appropriation  "  of  them  to  the  contract,  as  it  is 
technically  termed,  the  contract  is  an  executory  agreement,  and 
the  property  does  not  pass,  (a)  [Until  the  parties  are  agreed  on 
the  specific  individual  goods,  the  contract  can  be  no  more  than  a 
contract  to  supply  goods  answering  a  particular  description,  and 
since  the  vendor  would  fulfil  his  part  of  the  contract  by  furnish- 
ing any  parcel  of  goods  answering  that  description,  and  the 
purchaser  could  not  object  to  them  if  they  did  answer  the  de- 
scription, it  is  clear  there  can  be  no  intention  to  transfer  the 
property  in  any  particular  lot  of  goods  more  than  another,  till  it 
is  ascertained  which  are  the  very  goods  sold.  It  can  make  no  dif- 
ference, although  the  goods  are  so  far  ascertained  that  the  parties 
have  agreed  that  they  shall  be  taken  from  some  specified  larger 
stock.  In  such  a  case  the  reason  still  applies ;  the  parties  did 
not  intend  to  transfer  the  property  in  one  portion  of  the  stock 
more  than  in  another,  and  the  law,  which  only  gives  efEect  to  their 
intention,  does  not  transfer  the  property  in  any  individual  por- 
tion.] (6)     There  is  but  little  diflSculty  in  the  application  of  this 

(a)  [Browning  v.   Hamilton,  42   Ala.  stored  in  the  same  cellar  of  A.,  bat  no 

484.]  separation  was  made.    B.  sold  and  de- 

(6)  [Blackbarn  Sales,  122,  128;  War-  livered  to  C.  100  barrel  of  the  same  pork, 

ren  v.  Buckminstcr,  24  N.  H.  336.     Thus  and  afterwards  sold  D.  the  remaining  150 

it  appeared  in  Scadder  v.  Worcester,  11  baiTels   and  gave  him  an   order   on  A. 

Cush.  573,  that  A.  sold  B.  250  barrels  of  therefor,  which,  being  prebcnted  to  A.,  he 

pork,  part  of  a  larger  lot,  all  of  the  same  assented  to  hold  the  same  on  storage  for 

quality,  having  the  same  marks,  and  all  D.  but  nothing  was  done  to  distinguish  or 
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rule.     In  Wallace  v.  Breeds,  (c)  the  sale  was  of  fifty  tons  of  Green- 
land oil,  ^'  allowance  for  foot-dirt  and  water  as  custom-  Wallace  v. 
ary,"    The  vendors  gave  an  order  on  the  wharfingers  for  ^'^^• 

•eparate  the  150  barrels  from  the  other  v.  Worcester.  In  Chapman  o.  Shepard,  it 
pork  of  similar  brand  still  in  A/s  cellar,  appeared  that  A.  sold  to  B.  a  mass  of 
While  the  pork  remained  so  stored,  B.  be-  bags  of  meal,  of  uncertain  nombers,  on 
came  insolvent,  and  A.  then  refused  to  de*  board  a  ressel,  at  a  certain  price  per  bag, 
lirer  the  150  barrels  to  B.  on  said  order,  to  be  paid  in  cash.  B.  without  paying  A. 
D.  thereupon  brought  an  action  of  re-  and  before  the  bags  had  been  counted,  sold 
plevin  against  A.  for  the  150  barrels  of  C.  five  hundred  of  them,  C.  giving  his 
pork,  but  the  court  held  that  the  action  promissory  note  therefor,  which  he  paid 
oonld  not  be  sustained.  See  Ropes  v.  at  maturity.  C.  informed  A.  of  his  pur- 
Lane,  9  AJlen,  502 ;  Golder  o.  Ogden,  15  chase,  who  told  him  he  could  remove  the 
Penn.  St  528 ;  Waldo  v.  Belcher,  11  Ired.  bags  when  he  pleased,  but  after  he  had  ro- 
609;  Field  v.  Moore,  Hill  &  Denio,  418;  moved  a  part  he  requested  him  to  let  the 
Merrill  v.  Hunnewell,  13  Pick.  215,  218;  rest  remain  as  a  bulkhead  for  some  com, 
Gardner  v,  Dntch,  9  Mass.  427 ;  Messer  until  the  com  was  discharged.  In  trover 
V.  Woodman,  22  N.  H.  172;  Bailey  v.  afterwards  brought  by  C.  against  A.  for 
Smith,  43  N.  H.  141 ;  Hutchinson  v.  Hun-  the  remainder  of  the  five  hundred  bags,  it 
ter,  7  Fenn.  St  140 ;  Bell  v.  Farrar,  41  was  held  that  A.  was  estopped  from  claim- 
Ill.  400 ;  Rodee  o.  Wade,  47  Barb.  68.  ing,  either  that  the  title  had  not  passed  to 
In  Morrison  v.  Dingley,  63  Maine,  553,  it  B.  or  that  he  had  a  lien  on  the  bags  for  the 
appeared  that  Wallace  &  Co.  contracted  price  which  B.  was  to  have  paid.  Sey- 
with  the  plaintiff  to  sell  him  one  hundred  mour  J.  said  :  **  The  case  depends  upon 
and  twenty-five  tons  gross  of  coal,  parcel  the  inquiry  whether  it  be,  as  the  defend- 
of  a  cargo  of  about  double  that  number  of  ant's  counsel  contend,  an  absolute  rule 
tons.  The  rest  of  the  coal  was  sold  to  of  law  tHat,  upon  the  sale  of  a  portion  of 
the  defendants.  After  the  plaintiff's  team-  a  latter  bulk,  the  contract  remains  in 
ster  had  taken  from  the  wharf,  upon  which  judgment  of  law  executory  until  the  por- 
the  whole  cargo  had  been  discharged  in  an  tion  sold  is  severed  and  separated  for  the 
nndistingnishable  mass,  one  hundred  and  parchaser  from  the  mass.  It  must  be  con- 
twenty-five  tons  net,  the  defendants  inter-  ceded  that  this  question  is  not  free  from 
posed,  and  prevented  the  removal  of  any  diflSculty,  and  that  in  regard  to  it  respec- 
more  of  it,  claiming  that  they  should  first  table  authorities  differ.  In  regard  to  a 
uke  therefrom  the  same  quantity  that  the  large  class  of  cases  the  law  is  indisputably 
plaintiff  had  received,  and  that  the  bal-  as  the  defendant  claims.  If  I  sell  ten  out 
ance,  if  any,  then  remaining  should  be  di-  of  a  drove  of  one  hundred  horses,  to  be 
vided  between  the  parties;  it  was  held  selected,  whether  by  myself  or  by  the 
(Dickerson  J.  dissenting)  that  the  plaintiff  vendee,  no  title  can  pass  until  the  selec* 
had  acquired  no  such  title  to  any  portion  tion  is  made.  This  rule  prevails  wherever 
of  the  coal  remaining  unweighed  upon  the  the  nature  of  the  article  sold  is  such  that 
wharf,  as  to  enable  him  to  maintain  trover  a  selection  is  required,  whether  expressly 
against  the  defendants.  The  decisions  provided  for  or  not  by  the  terms  of  the 
upon  this  subject,  however,  are  not  bar-  contract.  If  the  articles  differ  from  each 
monions.  In  the  very  recent  case  in  Con-  other  in  quantity  or  quality  or  value,  the 
necticut,  Chapman  v,  Shepard,  39  Conn,  necessity  of  a  selection  is  clearly  implied 
413,  a  decision  was  made  entirely  at  In  all  such  cases  the  subject-matter  of  the 
variance  with  the  above  case  of  Scudder  contract  cannot  be  identified  until  sev* 


(c)  13  East,  522. 
20 
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delivery  to  the  purchasers  of  '^  fifty  tons  of  our  Greenland  oil,  ex 
ninety  tons."     The  purchasers  became  insolyent  on  the  day  after 

erance,  and  the  seTerance  is  necessary  in  hia  pay,  and  the  purchaser  takes  away  a 

order  that  the  suhject-matter  of  the  con-  part,  the  property  in  the  part  sold  vests  in 

tract  may  be  made  certain  and  definite,  the  purchaser,  although  it  is  not  meivimd 

Bat  where  the  subject-matter  of  the  sale  or  separated  from  the  heap.  But  the  cases, 

is  part  of  an  ascertained  mass  of  uniform  in  which  the  title  to  goods  sold,  a  part  of 

quality  and  value,  no  selection  is  required,  a  larger  mass,  has  been  held  to  pass  be- 

and  in  this  class  of  cases  it  is  affirmed  by  fore  severance,  are  confined  to  those  m 

authorities  of  the  highest  character,  that  which  the  mass  itself  is  ascertained  and  of 

severance  is  not,  as  matter  of  law,  neces-  a  uniform  quality  and  value.    Appletoo, 

sary  in  order  to  vest  the  legal  title  in  the  C.  J.  in  Morrison  r.  Dingley,  63  Maine, 

vendee,  to  the  part  sold.    The  title  may  553,  556,  557.     This   was   conceded    is 

and  will  pass  if  such  is  the  clear  intention  Chapman  v,  Shepard,  supra.    In  Hutcbin- 

of  the  contracting  parties,  and  if  there  is  son  t7.  Hunter,  7  Penn.  St.  140,  it  appeared 

no  other  reason  than  want  of  separation  that  A.  the  vendor,  being  the  owner  of  one 

to  prevent  the  transfer  of  the  title."  Phil-  hundred  and  twenty-five  barrels  of  molas- 

lips  V.  Ocmulgee  Mills,  55  Geo.  633.    The  ses,  varying  somewhat  in  quantity,  sold 

English  cases  relied  oh  by  the  learned  one  hondred  barrels  to  B.,  but  permittied 

court  were  Whitehouse  v.  Frost,  and  Busk  them  to  remain  in   the  cellar  with  the 

17.  Davis,  stated  in  the  text ;  and  the  de-  others  at  the  purchaser's  request    The 

cision  was  "  based  upon  the  fact  that  the  barrels  were  not  separated  or  marked,  nor 

bags  of  meal  did  not  appear  to  have  been  were  any  particular  barrels  agreed  npon. 

inany  respect  different  one  from  another."  B.  sold  one  hundred  barrels  to  C.  and 

In  Pleasants  v.  Pendleton,  6  Rand.  (Va.)  ofiered  to  turn  them  oat  and  guage  them, 

473,  it  appeared  that  the  sale  was  of  a  cer-  but  they  were  allowed  to  remain  in  the 

tain  number  of  barrels  of  flour,  part  of  a  cellar  at  C.'s  request.    The  molasses  hav- 

larger  parcel  of  such  barrels,  of  the  same  ing  been  destroyed  by  fire  before  ddireiy 

brand  and  of  equal  value.    The  contract  or  specification  of  the  particular  barrels, 

was  complete  in  every  respect  except  the  it  was  held,  upon  full  consideration,  that 

separation  of  the  barrels  sold.    The  court  B.  could  not  recover  from  C.  the  agreed 

held  that  the  title  passed,  one  of  the  judges  price.    See,    also,  Woods    v.   McGee,   7 

Baying,  "  These  are  not   portions  of  a  Ohio,  466.    The  case  of  Foot  v.  Marsh,  51 

larger  mass  to  be  separated  by  weighing  N.  Y.  288,  stated  ante,  §  347,  note  (e),  was 

and  measuring,  but  consist  of  divers  sep-  similar.    In  Warren  v.  Buckminster,  24 

arate  and  individual  things,  all  precisely  N.  H.  336,  the  case  showed  that  the  plain- 

of  the  same  kind  and  value,  mixed  with  tiff  bargained  with  the  defendant  for  fifteen 

other  separate  and  individual  things  of  of  the  best  sheep  of  tlie  defendant's  flock, 

the  same  kind  and  between  which  there  is  but  they  were  not  selected.    It  was  beM 

no  difference."    The  case  of  Kimberly  t;.  that  the  sale  was  incomplete'  untU  the 

Patchin,  19  N.  Y.  330,  stated  antCf  §  347,  sheep  were  selected  and   designated   bj 

points  in  the  same  direction ;  so  do  Cush-  marking,  or  separated  from    the  flock  ; 

ing  V.  Breed,  14  Allen,  380,  stated  post,  §  and  that  the  property  did  not  pass  to  the 

354,  note  (o) ;    Warren  v.  Milliken,  57  plaintifil     See  Kein  u.  Tapper,  53  N.  T. 

Maine,  97  ;  and  Hall  v,  Boston  &  Worces-  550 ;  Southwell  v.   Breerley,  5  Oregon, 

ter  R.  B.  Co.  14  Allen,  439.    In   Wal-  143.    But  see  Phillips  v.  Ocmulgee  Mills, 

dron  V.  Chase,  37  Maine,  414,  it  was  de*>  55  Geo.  633,  in  which  it  was  held  that, 

cided  that  where  the  owner  of  a  large  where,  out  of  five  or  six  hundred  bales  of 

quantity  of  corn  in  bulk  sells  a  certain  cotton    stored    in  a  warehouse,  1S5,000 

number  of  bushels  therefrom  and  receives  pounds  were  bargained  and  sold  for  the 
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this  order  was  sent  to  the  wharfinger,  and  the  order  was  then 
countermanded  by  the  vendors,  nothing  having  been  done  on  it. 
Held  that  the  property  had  not  passed.  So,  in  Busk  v.  Busk  v. 
Davis,  (rf)  the  vendor  had  about  eighteen  tons  of  Riga  ^*^^*- 
flax,  in  mats,  lying  at  the  defendant's  wharf,  and  sold  ten  tons  of 
it,  giving  an  order  to  the  purchaser  on  defendant  for  **  ten  tons 
Riga  PDR.  flax,  ex  Vrow  Maria,^^  In  order  to  ascertain  what 
portion  of  the  flax  was  to  be  appropriated  to  this  order,  it  was 
necessary  to  weigh  the  mats,  and  this  had  not  been  done,  when 
the  buyer  became  insolvent,  and  the  vendor  thereupon  counter- 
manded the  order.     Held  that  the  property  had  not  passed. 

§  353.  In  White  v.  Wilks  (e)  the  sale  was  of  twenty  tons  of 
oil,  out  of  the  vendor's  stock  in  his  cisterns.     In  Austen   white  t>. 
V.  Craven  (/)  the  sale  was  by  sugar  refiners,  of  fifty   ^>^»' 
hogsheads  of  sugar,  double  loaves,  no  particular  hogs-  crav^n.^' 
beads  being  specified.     In  Shepley  v.  Davis,  (^)  of  ten   ghepiey  v. 
tons  of  hemp  out  of  thirty ;  and  the  contracts  were  all  i^a^is. 
held  to  be  executory,  no  property  passing.     In  Gillett  v.  Hill  (A) 
Bayley  J.  stated  the  law  very  perspicuously  in  the  fol-   Giiiett  v, 
lowing  words :  "  The  cases  may  be  divided   into  two 
classes ;  one  in  which  there  has  been  a  sale  of  goods,  and  some- 
thing remains  to  be  done  by  the  vendor,  and  until  that  is  done, 
the  property  does  not  pass  to  the  vendee,  so  as  to  entitle  Ivm  to 
maintain  trover.     The  other  class  of  cases  is  where  there  is  a  bar- 
gain for  a  certain  quantity,  ex  a  greater  quantity,  and  there  is  a 
power  of  selection  in  the  vendor  to  deliver  which  he  thinks  fit ; 
then  the  right  to  them  does  not  pass  to  the  vendee,  until  the  ven- 
dor has  made  his  selection,  and  trover  is  not  maintainable  till  that 
is  done.     If  I  agree  to  deliver  a  certain  quantity  of  oil,  as  ten  out 

parpose  of  being  need  in  a  factory  near  needed  from  time  to  time,  and  altogether 

thereto,  and  the  purchaser  after  the  bar-  amount  to  a  sufficient  delivery   thereof, 

gain  and  sale  to  him,  sold  one  half  to  his  though  the  whole  quantity  sold  was  not 

partner  in  the  factory,  and  a  portion  of  weighed  an^  severed  from  the  bulk.    The 

that  first  bought  was  consumed  in  the  question  of  delivery  or  non-delivery  was 

factory  by  the  firm,  and  the  first  purchaser  considered  as  dependent  on  the  intention 

received  from  his  partner  full  payment  for  of  the  parties.   See  Cumberland  Bone  Co. 

his  half  in  another  lot  of  cotton  of  the  t7.  Andes  Ins.  Co.  64  Maine,  466.] 

same  quantity  in  another  place,  such  use  {d)  2  M.  &  S.  397. 

and  acts  and  circumstances  show  the  in-  (^)  ^  Taunt.  176. 

tention  of  the  parties  to  treat  the  entire  if)^  Taunt.  644. 

■  125,000  pounds  as  delivered  for  consnmp-  {g)  5  Taunt.  617. 

tion    in  the  factory,  to  be  weighed    as  (A)  2  C.  &  M.  530. 
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of  eighteen  tons,  no  one  can  say  which  part  of  the  whole  qnaa- 
tity  I  have  agreed  to  deliyer  until  a  selection  is  made.  There  is 
no  individuality  until  it  has  been  dividedJ*^  (i) 

§  354.  The  only  case  to  be  found  in  the  reports,  in  apparent 
White-  contradiction  to  this  principle  of  the  law  of  sale,  is 
Frost.  Whitehouse  v.  Frost,  (A;)  which,  notwithstanding  ex- 
planations by  the  judges  in  subsequent  cases,  is  scarcely  ever 
mentioned,  without  suggestion  of  doubt  or  disapproval.  In  that 
case  the  contract  was  as  follows :  ^^  Mr.  J.  Townsend  bought  of  J. 
&  L.  Frost,  ten  tons  of  Greenland  oil,  in  Mr.  Stainforth's  cisterns, 
at  your  risk^  at  89Z.  =  390Z."  There  were  then  in  the  cistern 
forty  tons  of  oil,  which  had  belonged  to  Dutton  &  Bancroft,  and 
they  had  sold  ten  tons  of  it  to  fVost  &  Co.,  and  these  were  the 

(t)  See,  also,  Campbell  v.  Mersey  Docks  them  had  not  Tested  in   the  poicbaMr. 

Company,  14  C.  B.  N.  S.  412  ;  [Hutchin-  Bailey  v.  Smith,  43  N.  H.  141.    Bellow* 

son  V.  Hunter,  7  Fenn.  St.  140 ;  Yonng  v.  J.  in  this  case  said :  "If  by  the  agreement 

Austin,  6  Pick.  280  ;  Merrill  v,  Hunne-  of  the  parties  nothing  had  remained  to  be 

well,  13  Pick.  216,  216 ;  Rapelye  v.  Mac-  done  before  the  title  passed,  bnt  the  whole 

kie,  6  Cowen,  250 ;  Downer  v.  Thompson,  had  actually  been  delivered,  with  proper 

2  Hill,  137  ;  Field  v.  Moore,  Hill  &  Denio,  stipulations  for  the  return  of  the  surplus 
418 ;  Warren  v,  Buckrainster,  24  N.  H.  beyond  the  two  thousand,  the  case  would 
336  ;  Puller  v.  Bean,  34  N.  H.  300 ;  Ropes  have  been  different,  as  was  held  in  Page 
V.  Lane,  9  Allen,  502 ;  Gardner  v.  Lane,  9  v.  Carpenter,  10  N.  H.  77."  See  Crofoot 
Allen,  498,  499  ;  Colt  J.  in  Merchants'  v,  Bennett,  2  Comst  258,  ante,  §  346 ;  Ma- 
National  Bank  v.  Bangs,  102  Mass.  295 ;  comber  v,  Parker,  13  Pick.  175;  Weld  r. 
Scudder  v.  Worster,  11  Cnsh.  573;  Ma-  Cutler,  2  Gray,  195, 198.  That  the  par- 
son V.  Thompson,  18  Pick.  305 ;  Eeeler  v.  '  chaser  has  the  right  of  selection,  see  Call 
Goodwin,  111  Mass.  490;  Davis  v.  Hill,  v.  Gray,  37  N.  H.  428,  432.    In  Hutchin- 

3  N.  H.  382 ;  Messer  v.  Woodman,  22  N.  son  v.  Hunter,  7  Penn.  St.  145,  Mr.  Jostioe 
H.  172;  Ockington  v.  Rickey,  41  N.  H.  Rogers  said:  '<  The  rule,  I  take  it,  is  now 
275 ;  Bailey  v.  Smith,  43  N.  H.  143 ;  too  well  settled  to  be  shaken,  that  the 
Stone  u.  Peacock,  35  Maine,  385 ;  Claflin  goods  sold  must  be  ascertained,  desig» 
V,  Boston  &  Lowell  R.  R.  Co.  7  Allen,  nated,  and  separated  from  the  stock  or 
314.  Where  it  appeared  that  there  was  a  quantity  with  which  they  are  mixed,  be- 
bargain  for  two  thousand  telegraph  p)oles,  fore  the  property  can  pass  to  the  par- 
and  the  vendor  had  at  the  time  and  place  chaser ;  until  this  is  done  it  remains  the 
of  delivery  two  thousand  one  hundred  and  property  of  the  vendor  and  not  of  the 
thirty  poles,  and  he  notified  the  purchaser  vendee."  See,  also,  to  the  same  efieet, 
that  he  was  ready  to  deliver  them  and  Haldeman  v.  Duncan,  51  Penn.  St.  66, 
receive  the  price,  to  which  the  purchaser  70 ;  First  National  Bank  v.  Crowley^  24 
made  a  reply  admitting  that  the  vendor  Mich.  492 ;  but  see  Chapman  v.  Shepaid, 
had  the  poles  and  promising  to  settle  for  39  Conn.  413 ;  Pleasants  r.  Pendleton,  6 
them  soon,  but  before  anything  else  was  Rand.  (Va.)  473 ;  Waldron  r.  Chase,  37 
done,  the  poles  were  carried  away  by  a  Maine,  414 ;  ante,  §  352,  note  (6) ;  note 
freshet,  it  was  held,  upon  the  ground  that  (o),  below ;  Hahn  v,  Fredericks,  30  Mich. 
the  two  thousand  poles  had  not  been  sep-  223  ;  Home  Ins.  Co.  v.  Heck.  65  IIL  111.] 
arated  from  the  entire  lot,  that  the  title  to        {k)  12  East,  614. 
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ten  tons  which  the  latter  sold  to  Townsend,  giving  Townsend  an 
order  on  Dutton  &  Bancroft  for  ^^  the  ten  tons  of  oil  we  purchased 
from  you,  8th  Nov.  last."  The  order  was  taken  to  Dutton  & 
Bancroft  by  the  purchaser,  and  accepted  by  them  in  writing,  on 
the  face  of  the  order.  Townsend  left  the  oil  in  the  custody  of 
Dutton  &  Bancroft,  and  it  was  not  severed  from  the  bulk  in  the 
cisterns.  It  was  held  that  the  property  had  passed,  as  between 
Frost  &  Townsend.  Lord  Ellenborough  put  it  on  the  ground 
that  all  right  in  the  seller  was  gone  by  the  acceptance  of  his  de- 
livery order,  in  favor  of  Townsend,  the  seller  never  having  had 
himself  possession,  but  only  a  right  to  demand  possession  from 
the  bailees,  which  right  he  had  assigned  to  Townsend,  just  as  it 
had  been  assigned  to  himself  by  his  vendors.  Grose  J.  was  of 
opinion  that  as  the  risk  was  in  the  buyer^  and  the  delivery  com- 
plete so  far  as  the  vendor  was  concerned^  the  property  had  passed. 
It  was  the  purchaser's  business  to  act  with  Dutton  &  Bancroft  in 
drawing  off  the  ten  tons  of  oil.  Le  Blanc  J.  put  it  on  the  ground 
that  the  sale  was  complete  between  Frost  &  Townsend,  because 
nothing  remained  to  be  done  between  them.  The  vendor  had  given 
to  the  purchaser  the  only  possession  that  the  vendor  ever  had, 
and  the  purchaser  had  accepted  this,  and  Dutton  &  Bancroft  were 
bailees  of  the  oil  for  the  purchaser's  use.  All  that  remained  to  be 
done  was  between  the  purchaser  and  his  bailees.  Bayley  J.  was 
very  much  of  the  same  opinion,  considering  the  purchaser's  ac- 
ceptance of  an  order  on  Dutton  &  Bancroft,  his  presentation  of  it 
to  them,  and  obtaining  their  assent  to  be  his  bailees,  as  equiva- 
lent to  a  consent  that  the  goods  should  be  deemed  to  have  been 
delivered  to  him.  This  case  was  much  questioned  in  subsequent 
decisions.  (V)  In  Wallace  v.  Breeds  (m)  Lord  Ellenborough 
again  said  of  Whitehouse  v.  Frost,  "  there  nothing  remained  to 
be  done  by  the  seller  to  complete  the  sale  between  him  and  the 
buyer."  And  in  the  subsequent  case  of  Busk  t».  Davis,  (n) 
where  three  of  the  judges  (Lord  Ellenborough,  and  Le  Blanc 
and  Bayley  JJ.)  who  decided  Whitehouse  v.  Frost  were  still  on 
the  bench,  they  adhered  to  the  decision,  both  Le  Blanc  and  Bay- 
ley  saying,  however,  that  the  sale  was  of  an  ^'  undivided  quan- 

(0  See  White  i;.  Wilks,  5  Taunt.  176  ;        (m)  13  East,  525. 
Ansten  v.  Crayen,  4  Taunt.  644 ;  Camp-        (n)  2  M.  &  S.  397. 
bell  V.  Meney  Company,  14  C.  B.  N.  S. 
412;  Blackburn  on  Sales,  125. 


810  EFFECT  OF  CONTRACT  IN  PASSING  PROPERTY,       [BOOK  n. 

tity,"  and  that  delivery  had  been  made  of  that  undivided  quan- 
tity so  far  as  in  the  nature  of  things  it  was  possible  for  the  vendor 
to  deliver  it.  (o)     The  cases  in  which  those  contracts  are  consid- 

(o)  [In  Cashing  t;.  Breed,  14  Allen,  part  sold."  Warren  v.  Milliken,  57  Maine, 

380,  Chapman  J.  said:  "The  nse  of  ele-  97  ;  Hatch  v,  Lincoln,  12  Cosh.  31 ;  Hall 

yators  for  the  storage  of  grain  has  intro-  v,  Boston  &  Worcester  R.  R.  Corporation, 

dnced  some  new  methods  of  dealing,  bat  14  Allen,  439;    Waldron    v.  Chase,  37 

the   rights   of  parties  who .  adopt   these  Maine,  414 ;  Appleton  C.  J.  in  Morrison 

methods  must  be  determined  by  the  prin-  v.  Dingley,  63  Maine,  556,  557 ;   Kim- 

ciples  of  the  common  law.    The  proprie-  berlj  v.  Patchin,  19  N.  Y.  SSO ;  Russell  r. 

tors  of  the  elevator  are  the  agents  of  the  Carrington,  42  N.  Y.  118 ;  Chase  r.  Wash- 

yarious  parties  for  whom  they  act.   When  bum,  1  Ohio  St.  244 ;  Wilson  p.  Cooper, 

seyeral  parties  have  stored  various  parcels  10  Iowa,  565 ;  South  Australian  Ins.  Co. 

of  grain  in  the  elevator,  and  it  is  put  into  v.  Randell,  L.  R.  3  P.  C.  101.    In  Chap- 

one  mass,  according  to  a  usage  to  which  man  v,  Shepard,  39  Conn.  413,  the  coait 

they  must  be  deemed  to  have  assented,  expressed  a  doubt  whether  the  title  pass- 

they  are  tenants  in  common  of  the  grain,  ing  in  cases  like  the  above  is  one  in  mtr- 

Each  is  entitled  to  such  a  proportion  as  eralty  or  in  common ;  but  held  that,  if 

the  quantity  placed  there  by  him  bears  to  it  be  in  common,  it  is  only  so  in  a  qnal- 

the  whole  mass.    When  one  of  them  sells  ified  sense,  and  the  purchaser  could  main- 

a  certain  number  of  bushels,  it  is  a  sale  tain  trover  for  his  share  of  the  mercfaaa- 

of  property  owned  by  him  in  common,  dtse  upon  demand  made  on  the  vendor  and 

It  is  not  necessary  to  take  it  away  in  order  a  refusal  to  deliver.  See  Gardner  v.  Dntdb, 

to  complete  the  purchase.    If  the  vendor  9  Mass.  427  ;  Kimberly  v.  Patchin,  19  N. 

gives  an  order  on  the  agents  to  deliver  it  Y.  330,  per  Comstock  J. ;  Burton  v.  Cor- 

to  the  vendee,  and  the  agents  accept  the  yea,  40  111.  320,  329 ;  McPherson  v.  Gale, 

order,  and  agree  with  the  vendee  to  store  40  111.  368  ;  Spence  t;.  Union  Marine  Ins. 

the  property  for  him,  and  give   him  a  Co.  L.  R.  3  C.  P.  427  ;  Morgan  v.  Gre^g;^, 

receipt  therefor,  the    delivery  is  thereby  46  Barb.  183;  Channon  v.  Lusk,  2  Laas- 

complete,  and  the  property  belongs  to  the  ing*  211 ;  Buckley  v.  Gross,  3  B.  &   S. 

vendee This  is  not  like  the  case  of    566,  575 ;  Wood  v.  Fales,  24  Penn.   St. 

sales  where  the  vendor  retains  the  posses-  246,  248 ;  Phillips  v.  Ocmulgee  Mills,  55 

sion,  because  there  is  something  further  Geo.  633 ;  6  Am.  Law  Rev.  450  ti  seq. 

for  him   to  do,   such  as  measuring,  or  In  some  cases,  it  is  assumed  that  penons 

weighing,  or  marking,  as  in  Scudder  v.  who  deposit  their  grain  in   these  public 

Worster,  11    Cush.  573.     Nor  like    the  elevators  retain  their  title ;  see  Cashing  r. 

case  of  Weld  v.   Cutler,   2   Gray,   195,  Breed,  14  Allen,  376 ;  Keeler  p.  Goodwin 

where  the  whole  of  a  pile  of  coal  was  1 1 1  Mass.  490 ;  Dole  r.  Olmstead,  36  HL 

delivered  to  the  vendee,  in  order  that  he  150;  41  111.  344  ;  Warren  v,  Milliken,  57 

might  make  the  separation.  But  the  prop-  Maine,  97 ;  Young  v.  Miles,  20  Wis.  615  ; 

erty  is  in  the  hands  of  an  agent,  and  the  23  Wis.  643 ;  and,  of  course,  if  such  be 

same  person  who  was  the  agent  of  the  the  intention,  they  may  transfer  their  title 

vendor  to  keep,  becomes  the  agent  of  the  and  substitute  their  vendees  in  their  own 

vendee  to  keep ;   and  the  possession  of  places ;  and,  in  such  cases,  it  would  be  a 

the  agent  becomes  the  possession  of  the  very  ready  and  fair  inference  that  the  Tcn- 

principal.    Hatch  v,  Bayley,  12  Cush.  27,  dor,  by  a  sale,  intended  to  transfer  his  entire 

and  cases  cited.    The  tenancy  in  common  interest,  unless  the  sale  was  subject  to*8ome 

results  from  the  method  of  storage  agreed  condition.    Usage  has  made  the  possession 

upon,  and    supersedes    the  necessity  of  of  the  warehouse  receipts  for  grain  equiva- 

measuring,  weighing,  or  separating  the  lent  to  the  possession  of  the  property  it- 
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ered,  by  which  the  vendor  agrees  to  make  and  deliver  a  chattel, 
are  reviewed  in  the  next  chapter,  on  "Subsequent  Appropria- 
tion." 

§  355.  This  seems  to  be  an  appropriate  occasion  for  considering 
the  question  whether  earnest  has  any,  and  what,  effect  ^  ^   .^_ 
in  altering  the  property  in  the  goods,  which  are  the  sub-  ing  of 

•  ^  6&ni6st  a1~ 

ject-matter  of  the  contract.     In  former  times,  when  the   ter  prop- 
dealings  between  men  were  few  and  simple,  and  con-  ^  ^ 
sisted  for  the  most  part,  where  sale  was  intended,  in  the  transfer 
of  specific  chattels,  it  was  said  that  by  the  giving  of  earnest,  the 
property  passed.    Thus  we  have  seen  in  the  second  chapter  of  this 
book,   that  Shepherd's  Touchstone  contains  this  rule :  (jp)  '^  If 

self.  The  law  makes  no  distinction  in  dfic  property  covered  by  it  If  that  had 
regard  to  grain  purchased  by  the  holder  been  accomplished,  either  by  actual  sepa- 
of  snch  receipts  from  others,  and  those  ration,  or  by  appropriation  to  the  use  or 
acqaired  from  the  warehouseman  himself,  credit  of  the  purchaser,  in  the  usual  mode 
Broadwell  v.  Howard,  77  111.  905.  The  of  transacting  the  business  of  the  ware- 
case  of  Keeler  v,  Goodwin,  111  Mass.  490,  house,  he  would  have  acquired  title,  right 
is  important. to  be  considered  in  this  con-  of  possession,  and  constructive  possession 
nection.  It  appeared  that  A.  sold  B.  a  of  the  grain  so  purchased.  Gushing  v. 
thousand  bushels  of  grain,  part  of  a  larger  Breed,  U  Allen,  376.  But  until  some  act 
quantity  lying  in  bulk  on  storage  in  a  takes  place  by  which  the  relations  of  the 
warehouse,  and  gave  him  an  order  on  the  warehouseman,  in  respect  to  the  property 
warehouseman  therefor.  B.  did  not  pay  in  his  custody,  are  modified  in  accordance 
for  the  grain,  but,  for  a  valuable  consider-  with  the  contract  of  sale,  so  that  he  may 
ation,  indorsed  and  delivered  the  order  to  be  considered  as  bailee  for  the  seller  and 
C,  who  did  not  know  that  B.  had  not  paid  purchaser  respectively,  according  to  their 
for  the  grain.  Before  the  order  was  pre-  several  interests,  and  thus  released  pro 
sented  to  the  warehouseman,  B.  had  be-  tanto,  from  his  original  liability  to  the  seller 
come  insolvent,  and  A.  had  countermanded  alone,  there  is  no  such  appropriation  of 
the  order ;  and  afterwards  A.  removed  the  the  grain  sold  as  will  ripen  the  interest  of 
grain ;  it  was  held  that  C.  could  not  main-  the  purchaser  into  title  and  right  to  the 
tain  an  action  against  A.  for  conversion  of  possession  of  any  specific  portion  of  the 
the  grain,  although  there  was  a  usage  in  bulk.  Whether  the  assent  of  the  warehouse- 
the  grain  trad&lo  consider  an  order  on  a  man  is  necessary  to  the  imposition  of  this 
warehouseman  as  a  delivery.  Wells  J.  twofold  relation  upon  him,  or  whether 
said :  "  Here  was  a  contract  of  sale  of  presentation  of  the  order  alone,  or  notice 
1,000  bushels  of  corn,  'parcel  of  a  larger  of  the  sale  would  be  sufficient,  we  need  not 
quantity  lying  in  bulk.'  Until  separation  now  determine,  because  there  was  neither 
in  some  form,  no  title  could  pass.  That  in  this  case,  until  after  the  authority  of  the 
it  was  on  storage  with  a  third  party,  as  warehouseman  to  make  the  appropriation 
warehouseman,  would  make  no  diflerence  had  been  revoked.  The  purchaser,  there- 
in this  respect.  Delivery  of  the  order  upon  fore,  never  acquired  any  title  or  n*ight  of 
the  warehouseman  authorized  him  to  make  possession,  and  could  transfer  none,  and 
the  separation  or  appropriation  necessary  consequently  no  right  of  action  to  the 
to  complete  the  sale  by  giving  to  the  con-  plaintiff.''] 
tract  its  intended  effect  upon  the  spe-  {p)  Ante,  §  313. 
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one  sell  me  his  horse,  or  any  other  thing  for  money,  ....  and 
I  give  earnest  money,  albeit  it  be  but  a  penny,  to  the  seller, 
....  there  is  a  good  bargain  and  sale  of  the  thing  to  alter  the 
property  thereof.*'  And  Noy  says  (aw^e,  §  314)  :  "  If  the  bargain 
be  that  you  shall  give  me  101.  for  my  horse,  and  you  give  me  one 
penny  in  earnest,  which  I  accept,  this  is  a  perfect  bargain^  you 
shall  have  theliorse  by  an  action  on  the  ease,  and  I  shall  have  the 
money  by  an  action  of  debt."  But  the  context  of  both  these  pas- 
sages shows  very  plainly  that  the  authors  were  considering  the 
subject  of  the  different  modes  in  which  a  bargain  for  the  sale  of  a 
specific  chattel  could  be  completed,  and  were  pointing  out  that  the 
mere  agreement  of  A.  to  buy,  and  B.  to  sell,  did  not  constitute  a 
bargain  and  sale,  but  that  something  further  must  be  done  "  to 
bind  the  bargain."  As  soon  as  the  bargain  for  the  sale  of  the 
specific  chattel  was  completed,  in  whatever  form^  the  property 
passed,  and  the  giving  of  earnest  is  included  among  the  modes  of 
binding  the  bargain,  so  that  neither  could  retract,  and  then  the 
passing  of  the  property  was  the  result,  not  of  giving  the  earnest, 
3jjgjj^  but  of  the  bargain  and  sale.  So,  in  Bach  v.  Owen,  (y) 
Owen.  i\^Q  plaintiff  claimed  a  mare  under  a  bargain  in  which 
^^  the  defendants,  to  make  the  agreement  the  more  firm  and  bind- 
ing, paid  to  the  plaintiff  one  halfpenny  in  earnest  of  the  bargain." 
The  contract  was  that  the  plaintiff  should  give  a  colt  and  two 
guineas  for  the  mare,  and  the  defendant  demurred  to  the  declara- 
tion for  want  of  an  averment  that  the  plaintiff  was  ready  and  will- 
ing, or  offered  to  deliver  the  colt;  but  BuUer  J.  said :  "  The  pay- 
ment of  the  halfpenny  vested  the  property  of  the  colt  in  the 
defendant,"  and  the  tender  was  therefore  unnecessary.  This, 
again,  was  a  perfect  bargain  and  sale  of  a  specific  chattel,  which 
altered  the  property  as  soon  as  the  earnest  given  prevented  either 
party  from  retracting. 

§  356.  In  Hinde  v.  Whitehouse  (r)  Lord  Ellenborough,  in  con- 
Hinde  v.  sideriug  the  mode  of  passing  the  property  in  the  sugar 
house.  sold,  rejected  a  defence  founded  on  the  fact  that  the 
goods  were  not  ready  for  delivery  because  the  duties  had  not  yet 
been  paid,  and  said,  arguendo :  '^  Besides,  after  earnest  given,  the 
vendor  cannot  sell  the  goods  to  another,  without  a  default  in  the 
vendee  ;  and,  therefore,  if  the  vendee  do  not  come  and  pay  for  and 
take  away  the  goods,  the  vendor  ought  to  go  and  request  him ;  and 

(q)  5  T.  R.  409.  (r)  7  East,  &68. 
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then  if  he  do  not  come  and  pay  for  and  take  away  the  goods  in  a 
convenient  time,  the  agreement  is  dissolved^  and  the  vendor  is  at 
liberty  to  sell  them  to  any  other  person."  His  lordship,  after 
quoting  this  dictum  from  Holt  C.  J.  in  Langford  v.  Administratrix 
of  Tyler,  Salk.  113,  and  Noy's  Maxims,  as  above,  continued :  "  On 
this  latter  ground,  therefore,  Ida  not  think  that  the  sale  is  incom- 
plete,^^ This,  again,  was  the  sale  of  a  specific  chattel,  and  the 
mind  of  that  great  judge  was  plainly  intent  on  the  question  whether 
there  had  been  a  ^''complete  sale,"  and  the  authorities  on  the  sub- 
ject of  earnest  were  invoked  solely  to  show  that  the  bargain  had 
been  closed.  Blackstone,  also,  («)  if  his  remarks  be  carefully  con- 
sidered, as  well  as  the  authorities  to  which  he  refers,  contemplates 
earnest  as  a  mode  of  binding  the  bargain,  and  thus  furnishing  proof 
of  such  a  complete  contract  of  sale  as  suffices  to  pass  property  in 
a  specific  chattel. 

§  357.  No  case,  however,  has  been  found  in  the  books  in  which 
the  giving  of  earnest  has  been  held  to  pass  the  property  in  the 
subject-matter  of  the  sale,  where  the  completed  bargain,  if  proved 
in  writing  or  any  other  sufficient  manner,  would  not  equally  have 
altered  the  property.  It  is  difficult  to  conceive  on  what  principle 
it  could  be  contended  that  the  giving  of  earnest  would  pass  the 
property,  for  example,  in  fifty  bushels  of  wheat,  to  be  measured 
out  of  a  larger  bulk.  In  the  cases  of  Logan  v.  Le  Mesurier,  (€) 
and  Acraman  v.  Morris,  (u)  it  was  held,  as  we  have  already  seen 
(ante^  §§  324,  326),  that  where  the  whole  purchase-money  had 
been  paid  at  the  time  of  the  contract,  the  property  did  not  pass  in 
the  timber  which  was  afterwards  to  be  measured  on  delivery,  and 
it  is  scarcely  conceivable  that  a  penny,  delivered  under  the  name 
of  "  earnest,"  could  be  more  efifective  in  altering  the  property  than 
the  payment  of  the  entire  price.  It  is  therefore  submit-  Submitted 
ted  that  the  true  legal  effect  of  earnest  is  simply  to  af-  not. 
ford  conclusive  evidence  that  a  bargain  was  actually  completed 
with  mutual  intention  that  it  should  be  binding  on  both ;  and  that 
the  inquiry  whether  the  property  has  passed  in  such  cases,  is  to  be 
tested,  not  by  the  fact  that  earnest  was  given,  but  by  the  true  nat« 
nre  of  the  contract  concluded  by  the  giving  of  the  earnest,  (x) 

(«)  2  Black.  Com.  447-449.  (x)  [See  Groat  v,  Gile,  51  ^,  Y.  431 ; 

(/)  6  Moore  P.  C.  116.  Nesbit  ti.  Barry,  25  Penn.  St.  208 ;  Joyce 

(u)  8  C.  B.  449.  V.  AdamB,  4  Selden,  291.] 
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one  sell  me  his  horse,  or  any  other  thing  for  money,  ....  and 
I  give  earnest  money,  albeit  it  be  but  a  penny,  to  the  seller, 
....  there  is  a  good  bargain  and  sale  of  the  thing  to  alter  the 
property  thereof."  And  Noy  says  (^ante^  §  314)  :  "  If  the  bargain 
be  that  you  shall  give  me  lOL  for  my  horse,  and  you  give  me  one 
penny  in  earnest,  which  I  accept,  this  is  a  perfect  bargain^  you 
shall  have  theliorse  by  an  action  on  the  case,  and  I  shall  have  the 
money  by  an  action  of  debt."  But  the  context  of  both  these  pas- 
sages shows  very  plainly  that  the  authors  were  considering  the 
subject  of  the  different  modes  in  which  a  bargain  for  the  sale  oi  a 
specific  chattel  could  be  completed,  and  were  pointing  out  that  the 
mere  agreement  of  A.  to  buy,  and  B.  to  sell,  did  not  constitute  a 
bargain  and  sale,  but  that  something  further  must  be  done  ^^  to 
bind  the  bargain."  As  soon  as  the  bargain  for  the  sale  of  the 
specific  chattel  was  completed,  in  whatever  form^  the  property 
passed,  and  the  giving  of  earnest  is  included  among  the  modes  of 
binding  the  bargain,  so  that  neither  could  retract,  and  then  the 
passing  of  the  property  was  the  result,  not  of  giving  the  earnest, 
Bachv.  ^^^  ^^  ^^®  bargain  and  sale.  So,  in  Bach  v.  Owen,  (}) 
Owen.  ^Q  plaintiff  claimed  a  mare  under  a  bargain  in  which 
^^  the  defendants,  to  make  the  agreement  the  more  firm  and  bind- 
ing, paid  to  the  plaintiff  one  halfpenny  in  earnest  of  the  bargain." 
The  contract  was  that  the  plaintiff  should  give  a  colt  and  two 
guineas  for  the  mare,  and  the  defendant  demurred  to  the  declara- 
tion for  want  of  an  averment  that  the  plaintiff  was  ready  and  will- 
ing, or  offered  to  deliver  the  colt;  but  BuUer  J.  said :  "  The  pay- 
ment of  the  halfpenny  vested  the  property  of  the  colt  in  the 
defendant,"  and  the  tender  was  therefore  unnecessary.  This, 
again,  was  a  perfect  bargain  and  sale  of  a  specific  chattel,  which 
altered  the  property  as  soon  as  the  earnest  given  prevented  either 
party  from  retracting. 

§  356.  In  Hinde  v.  Whitehouse  (r)  Lord  EUenborough,  in  con- 
Hinde  v.  sidering  the  mode  of  passing  the  property  in  the  sugar 
house.  sold,  rejected  a  defence  founded  on  the  fact  that  the 
goods  were  not  ready  for  delivery  because  the  duties  had  not  yet 
been  paid,  and  said,  arguendo :  ^^  Besides,  after  earnest  given,  the 
vendor  cannot  sell  the  goods  to  another,  without  a  default  in  the 
vendee  ;  and,  therefore,  if  the  vendee  do  not  come  and  pay  for  and 
take  away  the  goods,  the  vendor  ought  to  go  and  request  him ;  and 

[q)  5  T.  R.  409.  (r)  7  Eaat,  558. 
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then  if  he  do  not  come  and  pay  for  and  take  away  the  goods  in  a 
convenient  time,  the  agreement  is  dissolved^  and  the  vendor  is  at 
liberty  to  sell  them  to  any  other  person."  His  lordship,  after 
quoting  this  dictum  from  Holt  C.  J.  in  Langford  v.  Administratrix 
of  Tyler,  Salk.  113,  and  Noy's  Maxims,  as  above,  continued  :  '*  On 
this  latter  ground,  therefore,  I  do  not  think  that  the  sale  is  incom- 
pleteJ**  This,  again,  was  the  sale  of  a  specific  chattel,  and  the 
mind  of  that  great  judge  was  plainly  intent  on  the  question  whether 
there  had  been  a  ^^  complete  sale,"  and  the  authorities  on  the  sub- 
ject of  earnest  were  invoked  solely  to  show  that  the  bargain  had 
been  closed.  Blackstone,  also,  («)  if  his  remarks  be  carefully  con- 
sidered, as  well  as  the  authorities  to  which  he  refers,  contemplates 
earnest  as  a  mode  of  binding  the  bargain,  and  thus  furnishing  proof 
of  such  a  complete  contract  of  sale  as  suffices  to  pass  property  in 
a  specific  chattel. 

§  357.  No  case,  however,  has  been  found  in  the  books  in  which 
the  giving  of  earnest  has  been  held  to  pass  the  property  in  the 
subject-matter  of  the  sale,  where  the  completed  bai^ain,  if  proved 
in  writing  or  any  other  sufficient  manner,  would  not  equally  have 
altered  the  property.  It  is  difficult  to  conceive  on  what  principle 
it  could  be  contended  that  the  giving  of  earnest  would  pass  the 
property,  for  example,  in  fifty  bushels  of  wheat,  to  be  measured 
out  of  a  larger  bulk.  In  the  cases  of  Logan  v,  Le  Mesurier,  (t") 
and  Acraman  v.  Morris,  (u)  it  was  held,  as  we  have  already  seen 
(awtg,  §§  324,  326),  that  where  the  wTiole  purchase-money  had 
been  paid  at  the  time  of  the  contract,  the  property  did  not  pass  in 
the  timber  which  was  afterwards  to  be  measured  on  delivery,  and 
it  is  scarcely  conceivable  that  a  penny,  delivered  under  the  name 
of  "  earnest,"  could  be  more  effective  in  altering  the  property  than 
the  payment  of  the  entire  price.  It  is  therefore  submit-  Submitted 
ted  that  the  true  legal  effect  of  earnest  is  simply  to  af-  not. 
ford  conclusive  evidence  that  a  bargain  was  actually  completed 
with  mutual  intention  that  it  should  be  binding  on  both ;  and  that 
the  inquiry  whether  the  property  has  passed  in  such  cases,  is  to  be 
tested,  not  by  the  fact  that  earnest  was  given,  but  by  the  true  nat« 
ure  of  the  contract  concluded  by  the  giving  of  the  earnest,  (x) 

(s)  2  Black.  Com.  447-449.  (x)  [See  Groat  v,  GQe,  51  ^N.  Y.  431 ; 

(t)  6  Moore  P.  C.  116.  Nesbit  v,  Barry,  25  Penn.  St.  208 ;  Joyce 

(u)  8  C.  B.  449.  V.  Adams,  4  Selden,  291.] 
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§  358.  After  an  executory  contract  has  been  made,  it  may  be 
Executory  converted  into  a  complete  bargain  and  sale  by  specifying 
the  goods  to  which  the  contract  is  to  attach,  or  in  legal 
phrase,  by  the  appropriation  of  specific  goods  to  the 
contract.  The  sole  element  deficient  in  a  perfect  sale  is 
thus  supplied.  The  contract  has  been  made  in  two  suc- 
cessive stages,  instead  of  being  completed  at  one  time ; 
but  it  is  none  the  less  one  contract,  namely,  a  bargain  and  sale  of 
goods.  As  was  said  by  Holroyd  J.  in  Rhode  v.  Thwaites,  (a) 
"  the  selection  of  the  goods  by  one  party,  and  the  adoption  of  that 
act  by  the  other,  converts  that  which  before  was  a  mere  agree- 
ment to  sell  into  an  actual  sale,  and  the  property  thereby 
passes."  (6)  The  only  difficulty  that  can  arise  on  this 
question  is,  in  cases  where  the  vendor  only  has  made  the 
subsequent  appropriation.  If  it  has  been  agreed  that 
the  purchaser  shall  select  out  of  the  bulk  belonging  to 

(a)  6  B.  &  C.  388.  in  Boston ;  and  the  owners  of  the  oil 

{b)    [The    evidence    showed    that  the  agreed  to  sell  it  to  them.    The  specific 

plaintiffs  agreed  to  buy  a  quantity  of  oil,  quantity  not  beiug  settled,  nor  the  oil  it- 

not  precisely  determined,  but  within  cer-  self  separated  and  distinguished,  this  did 

tain  limits,  at  a  fixed  price,  to  be  delivered  not  constitute  a  complete  sale,  but  only  a 


WTien 
vendor  is 
to  appro- 
priate the 
goods. 
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the  vendor,  it  is  not  easy  to  raise  a  controversy,  but  the  cases  in 
which  the  ablest  judges  have  been  much  perplexed  are  those  where 
the  vendor  is,  by  the  express  or  implied  terms  of  the  contract,  en- 
titled to  make  the  selection.  A  very  common  mode  of  doing  busi- 
ness is  for  one  merchant  to  give  an  order  to  another  to  send  him 
a  certain  quantity  of  merchandise,  as  so  many  tons  of  oil,  so  many 
bedheads  of  sugar.  Here  it  becomes  the  vendor's  duty  to  appro- 
priate the  goods  to  the  contract.  The  difficulty  is  to  determine 
what  constitutes  the  appropriation ;  to  find  out  at  what  precise 
point  the  vendor  is  no  longer  at  liberty  to  change  his  intention. 
It  is  plain  that  the  vendor's  act  in  simply  selecting  such  goods  as 
he  intends  to  send,  cannot  change  the  property  in  them.  He  may 
lay  them  aside  in  his  warehouse,  and  change  his  mind  afterwards ; 
or  he  may  sell  them  to  another  purchaser  without  committing  a 
wrong,  because  they  do  not  yet  belong  to  the  first  purchaser,  and 
the  vendor  may  set  aside  other  goods  for  him.  It  is  a  question  of 
law  whether  the  selection  made  by  the  vendor  in  any  case  is  a 
mere  manifestation  of  his  intention,  which  may  be  changed  at  his 
pleasure,  or  a  determination  of  his  right  conclusive  on  him,  and 
no  longer  revocable. 

§  359.  The  rule  on  the  subject  of  election  id,  that  when,  from 
the  nature  of  an  agreement,  an  election  is  to  be  made,  Raie  as  to 
the  party  who  is  by  the  agreement  to  do  the  first  act,  ^on  of  "^*^ 
which,  from  its  nature,  cannot  be  done  till  the  election  is  election, 
determined,  has  authority  to  make  the  choice,  in  order  that  he 
may  be  able  to  do  that  first  act,  and  when  once  he  has  done  that 
act,  the  election  has  been  irrevocably  determined,  but  till  then  he 
may  change  his  mind.  (^)     For  example,  suppose  A.  sell  out  of  a 

contract  to  sell.    But  in  pursuance  of  this  bj  the  vendors.    Thej  had  made  the  de- 

eontract  the  owners  of  the  oil  sent  a  qnan-  livery  which  the  contract  required   and 

tity  by  railroad  to  Boston,  consigned  to  we  can  have  no  donbt  that  it  completed 

themselves,  a  part  of  it  being  also  directed  the  sale,  and  vested  the  property  in  the 

to  the  care  of  A.  Cushman.  They  notified  vendees.*'    Hoar  J.  in  Claflin  t;.  Boston 

the  plaintiffs  that  they  had  sent  it,  and  &  Lowell  B.  B.  Co.  7  Allen,  341,  344, 

gave  an  order  for  its  delivery  to  the  order  345 ;  Hyde  t;.  Lathrop,  2  Abb.  N.  Y.  App. 

of  one  of  them,  and  the  plaintiffs  paid  for  Decis.  436.    See  Thompson  v.  Conover,  S 

it.    "  There  was  thus  an  agreement  of  Vroom  (N.  J.),  466 ;  Crawford  v.  Smith, 

the  parties   that  this  oil  should  be  the  7  Dana,  65,  61 ;  Gough  v.  Edelen,  5  Gill, 

property  of  the  plaintiffs ;  it  was  sent  to  101  ;    Chapman  v.   Searle,  3  Pick.  38 ; 

the  place  at  which,  by  the  contract,  it  was  Colt  J.  in  Merchants*  National  Bank  v. 

to  be  delivered,  and  the  order  upon  the  Bangs,  102  Mass.  291,  295.] 

freight-bill  entitled  the  plaintiffs  to  the  (c)  Heyward's  case,  2   Co.  36;  Com. 

possession.    Nothing  more  was  to  be  done  Dig.  Election;  Blackburn  on  Sales,  128. 
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stack  of  bricks  one  thousand  to  B.,  who  is  to  send  his  cart  and 
fetch  them  away.  Here  B.  is  to  do  the  first  act,  and  cannot  do  it 
till  the  election  is  determined.  He  therefore  has  authority  to 
make  the  choice,  but  he  may  choose  first  one  part  of  the  stack  and 
then  another,  and  repeatedly  change  his  mind,  until  he  has  done 
the  act  which  determines  the  election,  that  is,  until  he  has  pat 
them  in  his  cart  to  be  fetched  away  ;  when  that  is  done  his  election 
is  determined,  and  he  cannot  put  back  the  bricks  and  take  others 
from  the  stack.  So,  if  the  contract  were  that  A.  should  load  tJie 
bricks  into  B.'s  carts,  A.'s  election  would  be  determined  as  soon  as 
that  act  was  done,  and  not  before. 

§  360.  It  follows  from  this,  says  Blackburn  J.,  that  where  from 
Point  of  ^^  terms  of  an  executory  agreement  to  sell  unspecified 
which*  goods  the  vendor  is  to  dispatch  the  goods,  or  do  any- 
propertj      thine:  to  them  that  cannot  be  done  till  the  g^oods  are  ap- 

paaaes.  o  » 

propriated,  he  has  the  right  to  choose  what  the  goods 
shall  be  ;  and  the  property  is  transferred  the  moment  the  dispatch 
or  other  act  has  commenced^  for  then  an  appropriation  is  made 
finally  and  conelusively  by  the  authority  conferred  in  the  agree- 
ment, and  in  Lord  Coke's  language,  "  the  certainty,  and  thereby 
the  property,  begins  by  election.*'  (Heyward's  case,  2  Coke, 
36.)  (d)  But  however  clearly  the  vendor  may  have  expressed  an 
intention  to  choose  particular  goods,  and  however  expensive  may 
have  been  his  preparations  for  performing  the  agreement  with 
those  particular  goods,  yet  until  the  act  has  actually  commenced, 
the  appropriation  is  not  yet  final,  for  it  is  not  made  by  the  anihor- 
ity  of  the  other  party,  nor  binding  on  him.  (i) 

§  361.  A  review  of  the  authorities  will  show  the  subtle  distino- 
Review  of    tion  to  which  this  subject  gives  rise,  and  the  infinite 

the  author-    j.  ..         *.  .  ■■  i'-i-j  tj.» 

ities.  diversity  of  circumstances  under  which  its  application 

(d)  [In  Merchants'  National  Bank  v.  circumstances  to  control  the  effect  of  tbe 

Bangs,  102  Mass.  291,  295,  Colt  J.  said  :  transaction,  will  be  sufficient.    If  the  bill 

**  When,  from  the  nature  of  the  agreement,  of  lading,  or  other  written  evidence  of  the 

the  vendor  is  to  make  the  appropriation,  delivery  to  the  carrier,  be  taken  in  the 

then,  as  soon  as  any  act  is  done  by  him,  name  of  the  consignee,  or  be  transferred 

identifying  the  property,  and  it   is    set  to  him  by  indorsement,  the  strongest  proof 

apart  with  the  intention  unconditionally  is  afforded  of  the  intention  to  traosfer  an 

to  apply  it  in  fulfilment  of  the  contract,  absolute  title  to  the  vendee."    See  Hatch 

the  title  vests,  and  the  sale  is  complete,  v.  Lincoln,  12  Cush.  31,  33-35.] 
Thus  the  delivery  of  goods  to  the  buyer,        (e)  Blackburn  on  Sales,  p.  128.    The 

or  his  agent,  or  to  a  common  carrier,  con-  accuracy  of  this  statement  of  the  law  was 

signed  to  him,  whether  a  bill  of  lading  is  attested  by  Erie  J.  in  Aldridge  r.  Johnson, 

taken  or  not,  if  there  is  nothing  in  the  7  E.  &  B.  885,  901 ;  26  L.  J.  Q.  B.  296. 
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becomes  necessary  in  commercial  dealings.  The  considerations 
that  govern  it  are  rendered  still  more  complex  when  the  ven- 
dor, although  appropriating  the  goods  to  the  contract  by  dis- 
patching them,  still  retains  control  by  taking  the  bills  of  lading  or 
other  documents  of  title  in  his  own  name,  in  order  to  secure  him- 
self against  loss  in  the  event  of  the  buyer's  insolvency  or  refusal  to 
pay.  The  decisions  in  cases  where  the  vendor,  although  appropri- 
ating the  goods,  has  reserved  expressly  or  by  implication  a  special 
property  in  them,  will  be  separately  examined,  after  disposing  of 
those  which  are  free  from  this  element  of  controversy. 

§  362.  In  1803,  in  the  case  of  Dntton  t^.  Solomonson,  (/)  it  was 
treated  as  already  settled  law  that  where  a  vendor  de-  Dntton  t>. 
livers  goods  to  a  carrier  by  order  of  the  purchaser,  the   Solomon- 
appropriation  is  determined  ;  the  delivery  to  the  carrier   DeiiTory  ' 
is  a  delivery  to  the  vendee,  and  tAe  property  vests  imme"  ^^**!j^ 
diately.     And  in  the  United  States  the  law  is  established  United 
to  the  same  effect,  (jcj) 

§  363.  In  1825  Fragano  v.  Long  (K)  was  decided  in  the  king's 
bench.  The  plaintiff  sent  an  order  from  Naples  to  M.  Fn^ano 
&  Sons  at  Birmingham,  for  merchandise  *'  to  be  dis-  *'*  ^°°^' 
patched  on  insurance  being  effected.  Terms  to  be  three  months' 
credit  from  the  time  of  arrival."  The  goods  were  sent  from  Bir- 
mingham, marked  with  the  plaintiff's  name,  to  the  agents  of  the 
vendors  in  Liverpool,  with  orders  to  ship  them  to  the  plaintiff.  In- 
surance was  made  in  the  plaintiff's  name.  The  goods  were  injured 
by  the  carrier  by  being  allowed  to  fall  into  the  water  while  loading 
them,  and  the  action  was  assumpsit  against  the  carrier.  It  was 
contended  by  the  defendant  that  the  property  had  not  passed  be- 
cause the  vessel's  receipt  expressed  that  the  goods  were  received 
from  the  Liverpool  shippers,  the  agents  of  the  vendors,  and  they 
would  therefore  have  been  entitled  to  the  bill  of  lading.  But  the 
court  held  that  the  property  had  passed  to  the  plaintiff  from  the 

(/)  3  B.  &  P.  582,  per  Lord  Alvanlej  Barry  v.  Palmer,  19  Maine,  303 ;  Wing  v, 

C.  J.  Clark,  24  Maine,  366 ;  Odell  v.  Boston  & 

(g)  Erulder  v,  Ellison,  47  N    T.  36 ;  Maine  Railroad,  109  Mass.  50 ;  Rodgers 

[Arnold  v.  Prout,  51  N.  H.  587,  589  ;  Gar-  v.  Phillips,  40  N.  Y.  519  ;  Stafford  v.  Wal- 

land  V,  Lane,  46  N.  H.  245,  248  ;  Woolsej  ter,  67  III.  83 ;   Strong  t;.  Dodds,  47  Yt. 

V.  Bailey,  27  N.  H.  217  ;  Smith  v.  Smith,  348  ;  Morton  J.  in  Snit  v.  Woodhall,  I  IS 

27  N.  U.  244,  252  ;  Pntnam  v.  Tillotson,  Mass.  394  ;  Kline  v.  Baker,  99  Mass.  253, 

IS  Met.  517;  Stanton  v.  Eager,  16  Pick.  254.] 
467  ;  Johnson  t;.  Stoddard,  100  Mass.  306,        (h)  4  B.  &  C.  219. 
308;  Torrey  v.  Corliss,  33  Maine,  336; 
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time  the  goods  left  the  vendor^s  warehouse.  Holroyd  J.  said  the 
principle  was  that  "  when  goods  are  to  be  delivered  at  a  distance 
from  the  vendor,  and  no  charge  is  made  by  him  for  the  carriage^ 
they  become  the  property  of  the  buyer  as  soon  as  they  are  sent 
Where  oflE."  The  words  above  printed  in  italics  suggest  that 
pay^forthe  ^l^^^e  the  vendor  pays  the  charges,  it  is  presumed  that 
carriage,  jj^  retains  the  property  in  the  goods.  On  this  point  the 
reader  will  find  a  very  full  exposition  of  the  law  in  the  elaborate 
opinion  of  Lord  Cottenham,  delivering  the  judgment  of  the  House 
of  Lords  in  Dunlop  v.  Lambert,  (i) 

§  364.  In  Rhode  v.  Thwaites  (A)  the  appropriation  by  tiie 
Rhodes,  vendor  was  assented  to  by  the  purchaser.  The  pur- 
Thwaites.  chaser  bought  twenty  hogsheads  of  sugar  out  of  a  lot  of 
sugar  in  bulk  belonging  to  the  vendor.  Four  hogsheads  were  filled 
and  delivered.  Sixteen  other  hogsheads  were  then  filled  up  and 
appropriated  to  the  contract  by  the  vendor,  who  gave  notice  to  the 
purchaser  to  take  them  away,  which  the  latter  promised  to  do. 
Held  that  this  was  an  assent  to  the  appropriation,  that  the  con- 
tract was  thereby  converted  into  a  bargain  and  sale,  and  that  the 
property  passed. 

§  365.  In  Alexander  v.  Gardner,  (Z)  decided  in  1835,  the 
Alexander  property  in  a  parcel  of  butter  was  held  to  have  passed 
V,  Gardner,  {j.^^  ^jj^  plaintifiE  to  the  defendant  by  subsequent  ap- 
propriation with  mutual  assent  under  the  following  circumstances. 
The  original  contract  was  for  '*  200  firkins  Murphy  &  Co.'s  Sligo 
butter,  at  71s.  Qd.  per  cwt.  free  on  board ;  payment,  bill  at  two 
months  from  the  date  of  lading ;  to  be  shipped  this  month.  11 
Oct.  1833."  On  the  11th  November  the  plaintiff  received  from 
Murphy  an  invoice  and  bill  of  lading  for  these  butters,  which  had 
not  been  shipped  till  6th  November.  Defendant  waived  the  delay, 
and  consented  to  take  the  invoice  and  bill  of  lading,  which  de- 
scribed the  butter,  the  weights  and  marks  of  the  casks,  &c.  The 
butter  was  afterwards  lost  by  shipwreck.  Held  that  the  subse- 
quent appropriation  wets  complete  by  mutual  assent  ;  that  the 
property  had  passed,  and  the  buyer  must  suffer  the  loss.  The 
case  was  decided  directly  on  the  authority  of  Fragano  v.  Long 
and  Rhode  v.  Thwaites. 

(t)  6  Cl.  &  Fin.  600.  kins  o.  Brorahead,  6  M.  &  G.  963 ;  S.  C 

(k)  6  B.  &  C.  388.  7  Scott  N.  R.  921. 

(/)  1  Bing.  N.  C.  671.    See,  also,  Wil- 
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§  366.  The  same  principle  governed  Sparkes  v,  Marshall,  (m) 
decided  by  the  same  court  in  the  following  year  (1836).  sparkes  v, 
Bamford,  a  corn  merchant,  sold  to  plaintiff  "  500  to  700  ^"^hau. 
barrels  of  prepared  black  oats,  at  11^.  9d.  per  barrel,  to  be  shipped 
by  Thomas  John  &  Son  of  Youghall."  The  oats  were  to  be  de- 
livered at  Portsmouth.  Some  days  afterwards  Bamford  informed 
plaintiffs  that  Messrs.  John  &  Son  had  engaged  ^^  room  in  the 
schooner  CHbrcUtar  Packet^  of  Dartmouth,  to  take  about  600 
barrels  of  black  oats  on  your  account,"  Plaintiff  next  day  ordered 
insurance,  "  400?.  on  oats  per  the  CHhraltar  Packet^  of  Dartmouth, 
&c."  In  this  action  against  the  underwriters  it  was  contended  by 
them  that  the  property  had  not  passed,  but  the  court  held  the  con- 
trary. Tindal  C.  J.  said  that  Bamford's  letter  to  the  plaintiff 
''  was  an  unequivocal  appropriation  of  the  oats  on  board  the 
Gibraltar  Packet^^^  and  "this  appropriation  is  assented  to  and 
adopted  by  the  plaintiff,  who,  on  the  following  day,  gives  instruc- 
tions to  his  agent  in  London  to  effect  the  policy  on  oats  per  Qi- 
hr altar  Packet.'*^ 

§  367.  In  Bryans  v.  Nix,  (n)  decided  in  the  exchequer  in  1839, 
the  facts  were,  that  one  Tempany,  in  Longford,  drew  a  Brians  v. 
bill  of  exchange  on  the  plaintiff  at  Liverpool,  against  ^"* 
two  cargoes  of  oats,  per  boats  Nos.  604  and  54,  represented  by 
two  boat  receipts  or  bills  of  lading,  whereby  the  masters  of  the 
boats  acknowledged  to  have  received  the  oats  on  board,  deliverable 
in  Dublin  to  the  plaintiff's  agents,  for  shipment  thence  to  the 
plaintiff  at  Liverpool.  The  plaintiff  received,  on  the  7th  Febru- 
ary, a  letter  from  Tempany,  dated  the  2d,  containing  these  two 
boat  receipts,  dated  the  31st  January,  and  thereupon  accepted  the 
bill  of  exchange  which  Tempany  stated  in  a  letter  to  be  drawn 
against  these  oats.  In  point  of  fact,  boat  No.  604  had  received  its 
cargo,  but  although  the  master's  receipt  for  boat  54  was  dated  on 
31st  January,  the  loading  of  it  was  only  begun  on  the  1st  Feb- 
ruary, and  on  the  6th  it  had  received  only  about  400  barrels  out 
of  the  530  barrels  called  for  by  the  receipt.  On  that  day,  the 
6th,  Tempany,  pressed  by  the  importunity  of  the  defendant^  to 
whom  he  was  largely  indebted,  gave  to  the  defendant  an  order  for 
both  the  boat  loads,  addressed  to  Tempany's  agent  in  Dublin,  and 

m 

(m)  2  Bing.  N.  C.  761.  542,  547 ;  De  Wolf  v,  Gardner,  12  Cosh, 

(n)  4  M.  &  W.  775.    [See  Prince  v,    26 ;  First  National  Bank  of  Green  Bay  v, 
Boston  &  Lowell  B.  R.  C!orp.  101  Mass.    Dearborn,  115  Mass.  219,  222,  223. 
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the  latter  accepted  the  order  and  agreed  to  forward  the  caigoeB 
to  the  defendant  in  London.  The  defendant  obtained  poasesuon 
of  the  oats  in  Dublin,  and  the  plaintiff  demanded  them  from  him, 
and  brought  action  on  his  refusal  to  deliver,  them.  The  loading 
of  the  boat  No.  54  was  completed  on  the  9th  February.  On  these 
facts,  after  elaborate  argument  and  time  for  advisement,  Parke 
B.  delivered  the  judgment  of  the  exchequer  of  pleas,  holding  that 
the  property  in  the  cai^o  No.  604  had  vested  in  the  plaintiff,  bat 
not  the  cargo  No.  54.  In  relation  to  the  first  cargo,  the  decision 
was  on  the  ground  that  ^^  the  intention  of  the  consignors  was  to 
vest  the  property  in  the  consignee  from  the  moment  of  delivery 
to  the  carrier,  and  the  case  resembles  that  of  Haille  v.  Smith  (1 B. 
&  P.  563),  where  the  bill  of  lading  being  transmitted  for  a  valua- 
ble consideration,  operated  as  a  change  of  property  instanter  when 
the  goods  were  shipped ;  and  it  is  also  governed  by  the  same  prin- 
ciple upon  which  I  know  that  of  Anderson  v.  Clark  (o)  was  de- 
cided, where  a  bill  of  lading  making  the  goods  deliverable  to  a 
factor  was,  upon  proof  from  correspondence  of  the  intention  of 
the  principal  to  vest  the  property  in  the  factor  as  security  for  an- 
tecedent advances,  held  to  give  him  a  special  property  the  instant 
the  goods  were  delivered  on  board,  so  as  to  enable  him  to  sue  the 
master  of  the  ship  for  their  non-delivery."  In  relation  to  the 
cargo  of  No.  54,  however,  the  ground  was  that  there  were  no  spe- 
cific chattels  appropriated  to  it.  The  reasoning  on  this  part  of  the 
case  is  submitted  in  full,  because  it  does  not  seem  altogether  rec- 
oncilable with  the  subsequent  case  of  Aldridge  v.  Johnson,  poit, 
so  far  as  regards  the  400  barrels  that  had  actually  been  put  on 
board,  destined  for  the  plaintiff,  before  Tempany  was  persuaded 
to  give  an  order  for  them  in  favor  of  the  defendant.  The  learned 
baron  said  (p.  792)  :  *'  At  the  time  of  the  agreement,  proved  by 
the  bill  of  lading  or  boat  receipt  of  the  Slst  January,  to  hold  the 
530  barrels  therein  mentioned  for  the  plaintiffs,  there  were  no  such 
oats  on  board,  and  consequently  no  specific  chattels  which  were 
held  for  them.  The  undertaking  of  the  boat  master  had  nothing 
to  operate  upon,  and  though  Miles  Tempany  had  prepared  a  quan- 
tity of  oats  to  be  put  on  board,  those  oats  still  remained  his  prop- 
erty ;  he  might  have  altered  their  destination  and  sold  them  to 
any  one  else  ;  the  master's  receipt  no  more  attached  to  them  than 
to  any  other  quantity  of  oats  belonging  to  Tempany.     If,  indeed, 

(o)  2  Bing.  20.     [See  Prince  v.  Boston  &  Lowell  R.  R.  Corp.  101  Mass.  542,  547.] 
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after  the  31st  January,  these  oats  so  prepared,  or  any  other  like 
quantity,  had  been  put  on  board  to  the  amount  of  530  barrels,  or 
less, /or  the  purpose  of  fulfilling  the  contract^  and  received  by  the 
master  as  suchj  before  any  new  title  to  these  oats  had  been  ac- 
quired by  a  third  person,  we  should  probably  have  held  that  the 
property  in  these  oats  passed  to  the  plaintiffs,  and  that  the  letter 
and  receipt,  though  it  did  not  operate  as  it  purported  to  do,  as  an 
appropriation  of  any  existing  specific  chattels,  at  least  operated  as 
an  executory  agreement  by  Tempany  and  the  master  and  the 
plaintiffs,  that  Tempany  should  put  such  a  quantity  of  oats  on 
board  for  the  plaintiffs,  and  that  when  so  put  the  master  should 
hold  them  on  their  account ;  and  when  that  agreement  was  fvl^ 
filled^  then,  but  not  otherwise,  they  would  become  their  property. 
But  before  the  complete  quantity  of  530  barrels  was  shipped,  and 
when  a  small  quantity  of  oats  only  were  loaded,  ( jt?)  and  before 
any  appropriation  of  oats  to  the  plaintiffs  had  taken  place,  Tem- 
pany was  induced  to  enter  into  a  fresh  engagement  with  the  de- 
fendant, to  put  on  board  for  him  a  full  cargo  for  No.  54,  by  way 
of  satisfaction  for  the  debt  due  to  him,  for  such  is  the  effect  of 
the  delivery  order  of  the  6th,  and  the  agreement  with  Walker  of 
the  same  date,  to  send  the  boat  receipt  for  the  cargo  of  that  ves- 
sel. Until  the  oats  were  appropriated  by  some  new  act,  both  con- 
tracts were  executory ;  on  the  9th  this  appropriation  took  place  by 
the  boat  receipt  for  the  550  barrels  then  on  hoards  which  was 
signed  by  the  master,  at  the  request  of  Tempany,  whereby  the 
master  was  constituted  the  agent  of  the  defendant  to  hold  these 
goods ;  and  this  was  the  first  act  by  which  these  oats  were  specifi- 
cally appropriated  to  any  one.  The  master  might  have  insisted 
on  Tempany's  putting  on  board  oats  to  the  amount  of  the  first 
bill  of  lading  on  account  of  the  plaintiffs^  but  he  did  not  do  so." 
§  368.  The  difiiculty  felt  in  receiving  this  decision  as  satisfac- 
tory, arises  chiefly  from  the  difference  between  the  facts  Remarks 
as  stated  by  the  reporter  and  found  by  the  jury,  and  the  v.  mn, 
facts  as  assumed  in  the  opinion  of  the  court.  The  trial  at  nisi 
prius  was  before  Williams  J.  who  told  the  jury  to  consider,  as  re- 
gards the  cargo  of  No.  54,  "  whether,  although  the  loading  was 

(p)  The  reporter's  statement,  p.  778,  is  harbor  at  Longford,  partly  loaded,  the 

that  on  the  6th  of  February,  when  defend-  loading  having  begun  on  the  1st  Febru- 

ant's   agent   first  pressed    Tempany  for  ary,  and  about  400  barrels  being  then  on 

security,  "fioat  54  was  still  in  the  canal  board." 
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not  complete,  the  oats  to  be  put  on  board  were  designated  and  ap- 
propriated to  the  plaintiffs  as,  if  they  were,  he  was  of  opinion  that 
they  were  entitled  to  recover  that  cargo  also."  The  jury  found 
for  the  plaintiff,  finding  also,  as  a  fact,  *^  that  at  the  time  the  re- 
ceipts were  given,  the  cargo  for  boat  54  was  specially  designated, 
although  the  loading  was  not  complete."  But  in  the  opinion  of 
Parke  B.  the  quantity  loaded  at  the  time  when  Tempany  assumed 
the  power  of  diverting  it  to  a  new  consignee,  is  treated  as  a  trifle, 
^^  only  a  small  quantity,"  instead  of  about  three  fourths  of  the 
whole  as  stated  by  the  reporter,  and  no  notice  is  taken  of  the  rul- 
ing of  Williams  J.  or  the  finding  of  the  jury,  although  in  some 
earlier  passages  of  the  opinion  it  is  expressly  stated  to  be  the  law, 
that  <^  if  the  intention  of  the  parties  to  pass  the  property,  whether 
absolute  or  special^  in  certain  ascertained  chattels  is  established, 
and  they  are  placed  in  the  hands  of  a  depositary,  no  matter  whether 
such  depositary  be  a  common  carrier,  or  shipmaster,  employed  hy 
the  consignor  or  a  third  person,  and  the  chattels  are  so  placed  on 
account  of  the  person  who  is  to  have  that  property,  and  the  de- 
positary assents,  it  is  enough ;  and  it  matters  not  by  what  docu- 
ments this  is  effected ;  nor  is  it  material  whether  the  person  who 
is  to  have  the  property  be  a  factor  or  not,  for  such  an  agreement 
may  be  made  with  a  factor  as  well  as  any  other  individual." 
The  court,  however,  drew  the  legal  inference^  notwithstanding  the 
verdict  of  the  jury,  that  the  oats  which  had  been  prepared  for 
shipment  on  No.  54,  for  which  the  master  had  given  a  receipt  in 
advance,  agreeing  to  deliver  them  to  the  plaintiff's  agent,  and  of 
which  about  three  fourths  had  actually  been  put  on  board  before 
the  defendant  made  his  appearance  in  Longford,  were  not  received 
on  account  of  the  plaintiffs  and  had  not  been  appropriated  to  the 
plaintiff  in  whole  or  in  part.  In  the  case  of  Aldridge  v.  John- 
son, (y)  as  will  presently  be  seen,  it  was  held  that  where  the 
vendor  had  filled  165  out  of  200  sacks  of  grain  for  the  vendee,  in 
the  vendor's  own  warehouse,  and  then  emptied  them  again  into 
the  bulk,  his  election  was  determined  as  soon  as  he  had  filled  each 
sack,  and  that  the  property  had  passed  so  far  as  regarded  the  155 
sacks.  But  it  is  remarkable  that  in  Bryans  v.  Nix  there  is  no 
suggestion,  in  the  argument  or  in  the  decision,  that  there  was  any 
difference  in  the  consignees'  rights  to  the  400  barrels  already 
loaded  into  the  boat  and  the  residue  which  had  not  been  received 

{q)  7  £.  &  B.  885,  and  26  L.  J.  Q.  B.  S96. 
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by  the  master  in  fulfillment  of  the  agreement  that  he  was  to  de- 
liver them  to  the  plaintiff's  agent  in  Dublin  ;  nor  was  Bryans  v. 
Nix  quoted  or  referred  to  in  Aldridge  v.  Johnson. 

§  369.  In  Godts  v.  Rose,  (r)  in  1854,  there  was  a  conditional 
appropriation,  which  was  held  not  to  pass  the  property,   ^^^^^  ^ 
because  the  vendee  had  not  complied  with  the  condition.   Bose. 
The  sale  was  of  five  tons  of  oil,  "  to  be  free  delivered  and  aUppiS-*^' 
paid  for  in  fourteen  days."     The  plaintiff,  who  was  the  P"*^^^- 
vendor,  sent  to  his  wharfinger  an  order  to  transfer  eleven  specified 
pipes  to  the  purchaser,  and  took  the  wharfinger's  acknowledgment, 
addressed  to  the  buyer,  that  these  eleven  pipes  were  transferred  to 
the  buyer's  name.     The  plaintiff  then  sent  this  acknowledgment 
to  the  buyer,  by  a  clerk,  who  also  took  an  invoice  of  the  oils,  and 
asked  for  a  check  in  payment.     This  was  refused,  on  the  ground 
that  payment  was  only  to  be  made  in  fourteen  days.     The  clerk 
then  demanded  that  the  wharfinger's  acknowledgment  should  be 
returned  to  him,  and  this  wiis  refused.     The  buyer  then  sent  im- 
mediately to  the  wharfinger,  and  got  possession  of  part  of  the  oil, 
but  before  the  delivery  of  the  rest,  the  vendor  countermanded  his 
order  on  the  wharfinger.     The  latter,  however,  thinking  that  the 
property  had  passed,  delivered  the  whole  to  the  purchaser,  against 
whom  the  action  was  then  brought  in  trover.   All  the  judges  were 
of  opinion  that  the  property  had  not  passed,  because  the  order  for 
its  transfer  was  conditional  on  payment,  the  jury  having  found  as 
a  fact  that  the  plaintiff's  clerk  did  not  intend  to  part  with  the  oil 
or  the  transfer  order  without  the  check,  and  that  he  said  so  at  the 
time. 

§  370.  Aldridge  v.  Johnson  («)  was  decided  by  the  queen's 
bench,  in  1857.  The  plaintiffs  agreed  to  take  from  one  Aldridge  t>. 
Knight  100  quarters  of  barley,  out  of  the  bulk  in  Johnson. 
Knight's  granary,  at  2L  8«.  a  quarter,  in  exchange  for  thirty-two 
bullocks,  at  61.  apiece.  The  difference  to  be  paid  to  Knight  in 
cash.  The  bullocks  were  delivered.  The  plaintiff  was  to  send 
his  own  sacks,  which  Knight  was  to  fill,  to  take  to  the  railway  for 
conveyance  to  the  plaintiff,  and  to  place  upon  trucks,  free  of  charge. 
Each  quarter  of  barley  would  fill  two  sacks,  and  the  plaintiff  sent 
200  sacks  to  be  filled,  some  of  them  with  his  name  marked  on 
them.  Knight  filled  155  of  the  sacks,  leaving  in  the  bulk  more 
than  enough  to  fill  the  other  forty-five  sacks,  but  could  not  succeed, 

(r)  17  C.  B.  229,  and  25  L.  J.  C.  P.  61.        (»)  7  E.  &  B.  886,  and  26  L.  J.  Q.  B.  296. 
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upon  application  at  the  railway,  in  obtaining  trucks  for  conveying 
them.  The  plaintiff  afterwards  complained  to  Knight  of  the  delay, 
and  was  assured  that  the  barley  would  be  put  on  the  rail  that  day, 
but  this  was  not  done ;  and  Knight,  finding  himself  on  the  eve  of 
bankruptcy,  emptied  the  barley  out  of  the  sacks  into  the  bulk 
again,  so  as  to  make  it  undistinguishable.  («^)  The  action  was 
detinue  and  trover,  against  the  assignees  of  Knight,  for  the  barley 
and  the  sacks.  Held  that  the  property  in  the  barley,  in  the  155 
sacks,  had  passed,  but  not  in  the  barley  which  had  not  been  fiUed 
into  the  other  forty-five  sacks,  (t)  Campbell  C.  J.  said :  *'  As 
soon  as  each  sack  was  filled  with  barley,  eo  instanti  the  pioperty 
in  the  barley  in  the  sacks  vested  in  plaintiff.  I  conceive  there  was 
here  an  a  priori  assent ;  not  only  was  there  a  sale  of  barley,  bat 
it  was  a  sale  of  part  of  a  specific  bulk,  which  the  plaintiff  had  seen, 
and  he  sends  the  sacks  to  be  filled  out  of  that  bulk,  and  out  of  that 
only  could  the  vendee's  sacks  be  filled.  No  subsequent  assent  was 
necessary,  if  the  sacks  were  properly  filled."  His  lordship  then 
showed  that  there  was  also  a  subsequent  assent,  and  added: 
"  Nothing  whatever  remained  to  be  done  by  the  vendor,  for  he  had 
actually  appropriated  a  portion  of  the  bulk  to  the  vendee."  Erie 
J.  said :  ^^  Sometimes  the  right  of  ascertainment  rests  with  the 
vendee,  sometimes  solely  with  the  vendor.  In  the  present  case  the 
election  rested  with  Knight  alone :  he  had  to  fill  the  sacks,  which 
were  to  be  sent  to  him  for  that  purpose  by  the  vendee,  and  (u  soon 
as  he  had  done  an  outward  act^  indicating  his  election^  viz,  by  fill- 
ing the  sacks,  and  directing  them  to  be  sent  to  the  railway,  the 
property  passed,''^  (u)  The  decision  in  Aldridge  v.  Johnson  was 
Lanirton  t.  foUo^^d  by  the  exchequer  of  pleas,  in  1857,  in  Langton 
Higgins.      y^  Higgins(a;)  (aw^g,  §  330). 

(8^)  [See  Bappleye  v.  Adee,  1  Thomp.  maintain  repIeWn  therefor.  Qroff v.  Beldie, 

&  C.  (N.  Y.)  127.    In  a  case  where  oats,  62  Blissou.  400.] 

then  in  stacks,  were  purchased  and  paid        (i)  [See  Ropee  v.  Lane,  9  AUen,  509, 

for,  but  were  to  be  threshed  and  measured  510 ;  Mason  v.  Thompson,  18  Pick.  305; 

by  the  seller,  and  then  and  there  deliyered  Bond    v.  Green wald,  4   Heisk.    (Teon.) 

to  the  purchaser,  who  was  to  furnish  sacks  453.] 

for  them,  and  if  he  did  not  furnish  enough        (u)  [See  Rappleye  v.  Adee,  1  Thomp. 

sacks  the  balance  was  to  be  stored  by  the  &  C.  (N.  Y.)  127.    There  was,  howerer, 

seller,  it  was  held  that  the  title  pasKd  to  in  the  above  case  of  Aldridge  r.  Johnson, 

the  purchaser  when  the  oats  were  threshed  evidence  of  a  subsequent  assent  of  the  por- 

and  measured,  and  the  fact  that  the  seller  chaser,  by  sending  for  the  baiiey  after  it 

mixed  the  oats,  for  which  no  sacks  were  has  been  pat  into  the  sacks.] 
furnished,  with  his  own  oats,  did  not  divest        (x)  4  H.  &  N.  402,  and  28  L.  J.  Ex. 

the  title  of  the  purchaser,  but  he  might  252. 
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§  371.  In  1863,  Campbell  v.  The  Mersey  Docks  (y)  was  de- 
cided in  the  common  pleas.  A  cargo  of  cotton,  ex  Bos-  campbdi 
phorus^  consisting  of  500  bales,  an-ived  in  the  defendants'  J[g^y 
docks  in  September,  1862.  The  plaintiff  was  the  broker  Docks. 
for  them,  and  had  himself  bought  250  bales,  and  sold  the  remainder 
to  other  parties.  All  had  one  mark,  but  the  numbers  were  only 
afi&xed  by  the  defendants  when  the  bales  were  landed  and  weighed. 
On  the  ISth  September,  a  certificate  or  warehouse  warrant  was 
sent  to  the  plaintiff  for  250  bales,  ^^  numbered  from  1  to  250,  en- 
tered by  J.  P.  Campbell,  on  the  10th  September,  1862 ;  rent  pay- 
able from  the  15th  September."  The  plaintiff  thereupon  paid  for 
the  250  bales,  getting  the  warrant  indorsed  to  him  with  a  delivery 
order,  "  for  the  above  mentioned  goods,"  dated  15th  September. 
On  7th  October,  the  plaintiff  resold  the  cotton,  and  sent  the  war- 
rant, indorsed  by  him,  with  a  delivery  order  for  the  cotton  therein 
mentioned.  The  buyer  repudiated  the  contract,  on  the  ground 
that  the  cotton  was  not  equal  to  the  samples.  The  plaintiff  then 
demanded  back  the  warrant,  and  was  told  by  the  defendants,  for 
the  first  time,  that  200  of  the  bales,  numbered  from  1  to  250,  had 
been  inadvertently  delivered  on  the  11th  and  13th  of  September 
to  other  persons.  They  offered  him  a  fresh  warrant  for  other 
numbers.  He  declined,  and  brought  suit  for  the  value  of  the  250 
bales.  On  the  trial,  the  defendants  insisted  that  the  appropriation 
by  the  company,  of  the  250  bales,  out  of  the  larger  number,  was 
not  sufficient  to  vest  the  property  in  those  specific  bales  in  the 
plaintiff,  without  his  assent,  and  Keating  J.  sustained  this  view. 
One  of  the  jury  then  asked  his  lordship  if  the  plaintiff's  indorse- 
ment of  the  warrant  (on  the  resale)  did  not  amount  to  such  as- 
sent, and  the  learned  judge  said  it  was  not  conclusive,  but  that 
it  was  open  to  the  company  to  show  that  the  appropriation  was  a 
mistake  on  the  part  of  one  of  their  clerks.  The  verdict  was  for 
the  defendants,  and  the  court  refused  to  order  a  new  trial.  Erie 
C.  J.  said :  "  There  certainly  was  some  evidence  of  appropriation, 
and  the  question  left  to  the  jury  upon  that  was,  whether  the  evi- 
dence of  that  appropriation  did  not  arise  from  a  mistake  on  the 
part  of  the  company's  clerk.  The  learned  judge  is  not  dissatisfied 
with  the  finding  of  the  jury  upon  that  question."  Willes  J.  also 
said :  "  The  real  question  was  whether  the  appropriation  Observa- 
of  Nos.  1  to  250  was  not  a  mistake.   The  jury  found  that  dicta. 

iy)  14  C.  B.  N.  S.  412. 


326  EFFECT  OF  CONTRACT  IN  PASSING  PROPERTY.        [BOOK  H. 

it  was.  No  property  in  the  goods,  therefore,  ever  vested  in  the 
plainti£E.'*  But  both  the  learned  judges  expressed  an  extra-jadi- 
cial  opinion  upon  a  point,  confessedly  ^^  not  material,"  to  which 
attention  must  be  directed.  Erie  J.  said :  '^  It  has  been  established 
by  a  long  series  of  cases,  of  which  it  will  be  enough  to  refer  to 
Hanson  v.  Meyer,  6  East,  614,  Rugg  v.  Minett,  11  East,  210,  and 
Rhodes  v.  Thwaites,  6  B.  &  C.  688,  that  the  purchaser  of  an  un- 
ascertained portion  of  a  larger  bulk  acquires  no  property  in  any 
part  until  there  has  been  a  separation  and  an  appropriation  ab- 
sented to  both  by  vendor  and  vendee.  Nothing  passes  untU  there 
has  been  an  assent^  express  or  implied^  on  the  part  of  the  vendee.*^ 
Willes  J.  assented  to  this  statement  of  the  law,  and  said :  ^*  Per- 
haps the  case  of  Godts  v.  Rose,  17  C.  B.  229,  is  even  more  in 
point  to  show  that  there  must  not  only  be  an  appropriation,  but 
an  appropriation  assented  to  by  the  vendee.  The  assent  of  the 
vendee  may  be  given  prior  to  the  appropriation  by  the  vendor,  (z) 
It  may  be  either  express  or  implied,  and  it  may  be  given  by  an 
agent  of  the  party,  by  the  warehouseman  or  wharfinger,  for  in- 
stance." Care  must  be  taken  not  to  misconceive  the  true  sense  of 
these  dicta.  They  do  not  mean  that  a  subsequent  assent  by  the 
buyer  to  the  appropriation  made  by  the  vendor  is  necessary. 
Willes  J.  states  this  plainly,  and  Erie  J.  says  that  there  roust  be 
an  assent  of  the  vendee  express  or  implied.  This  assent  is  implied, 
as  shown  by  the  language  of  Erie  J.  himself  in  Aldridge  v.  John- 
son, and  in  several  of  the  cases  already  quoted,  where  by  the  terms 
of  the  contract  the  vendor  is  vested  with  an  implied  authority  to 
select  the  goods,  and  has  determined  an  election  by  doing  some  act 
which  the  contract  obliged  him  to  do,  and  which  he  could  not  do 
till  an  appropriation  was  made.  That  this  is  the  real  signification 
of  these  dicta  is  also  fully  shown  in  the  strongly  contested  case  of 
Brown  v.  Hare,  (a)  in  which  the  unanimous  decision  of  the  ex- 
chequer chamber  was  likewise  delivered  by  Erie  J. 

(z)  [The  sufficiency  of  a  prior  assent  is  in  fnlfilment  of  the  contract,  the  title 

involved  in  the  proposition  stated  by  Colt  vests,  and  the  sale  is  complete."    The 

J.  in  Merchants'  National  Bank  v.  Bangs,  purchaser  hereby   makes    the    seller  his 

102  Mass.  291,  where  he  says:  "When,  agent,  to  the  extent  of  the  appropriatioB 

from  the  nature  of  the  agreement,  the  and  assent] 

vendor  is  to  make  the  appropriation,  then        (a)  S  H.  &  N.  4S4,  and  27  L.  J.  Ex. 

as  soon  as  the  act  is  done  by  him  identify-  372,  afterwards  in  Cam.  Scacc.  4  H.  &  N. 

ing  the  property,  and  it  is  set  apart  with  822,  and  29  L.  J.  Ex.  6. 
the  intention  unconditionally  to  apply  it 


BOOK  n.]  OP  SUBSEQUENT  APPROPRIATION.  827 

§  872.  In  this  csuse  the  defendant,  at  Bristol,  bought  from  the 
plaintiffs,  merchants  of  Rotterdam,  through  their  broker.  Brown  v. 
residing  at  Bristol,  "  twenty  tons  of  best  oil,  at  47«."  ^*™- 
The  plaintiffs  wrote  to  the  broker  on  19th  of  April,  that  they  had 
secured  ten  tons  for  the  defendant,  deliverable  in  September,  and 
the  defendant  wrote  back  "  send  them  by  next  steamer."  The  oil 
was  to  be  shipped  "  free  on  board."  On  the  7th  September  the  , 
plaintiffs  from  Rotterdam  wrote  to  the  broker  to  inform  the  de- 
fendant, which  he  did,  that  they  had  shipped  ^^  five  tons  of  rape 
oil  for  defendant,"  and  on  the  8th  they  forwarded  the  invoices  and 
bill  of  lading.  The  bill  of  lading  was  for  delivery  to  the  plaintiffs' 
**  order  or  assigns,"  and  was  indorsed  by  them  on  the  8th  of  Sep- 
tember "  Deliver  the  goods  to  the  order  of  Hare  &  Co."  (the  de- 
fendants). The  invoices  specified  the  casks  by  marks  and  num- 
bers ;  and  the  bill  of  lading  also  identified  them  in  the  same  way. 
The  letter  to  the  broker  containing  the  invoices  and  bill  of  lading 
thus  indorsed  reached  him  on  the  10th,  after  business  hours,  and  on 
the  11th  he  sent  them  to  the  defendant.  The  ship  was  actually 
lost  before  the  documents  were  received  by  the  broker,  and  he 
knew  it,  but  the  defendant  did  not  hear  of  the  loss  till  about  two 
hours  after  receiving  the  bill  of  lading,  and  he  then  immediately 
returned  it  to  the  broker.  Bramwell  B.  dissented  from  the  major- 
ity of  the  court,  thinking  that  there  had  been  no  appropriation  to 
pass  the  property,  but  Pollock  C.  B.  delivered  the  judgment,  hold- 
ing that  the  property  had  passed,  and  that  the  buyer  must  bear 
the  loss ;  on  the  ground,  first,  that  the  contract  to  deliver  ^'  free  on 
board  "  meant  that  it  was  to  be  for  account  of  the  defendant  as 
soon  as  delivered  on  board ;  secondly,  that  taking  the  bill  of  lading 
to  the  shippers'  own  order,  and  then  indorsing  it  to  the  defendant, 
was  precisely  the  same  in  effect  as  taking  the  bill  of  lading  to  the 
order  of  the  defendant ;  thirdly,  that  the  bill  of  lading  having  been 
forwarded  to  the  broker  only  that  he  might  get  the  defendant's 
acceptance  on  handing  it  over,  as  provided  in  the  contract,  this  did 
not  prevent  the  property  from  passing,  the  goods  represented  by 
the  bill  of  lading  being  in  the  same  legal  state  as  if  in  a  warehouse, 
subject  to  the  purchaser's  order,  but  not  to  be  taken  by  him  with- 
out payment  of  the  price.  In  error  to  exchequer  chamber,  this 
judgment  was  unanimously  affirmed,  the  co^rt  consisting  of  Erie, 
Williams,  Crompton,  Crowder,  and  Willes  JJ.  Erie  J.  in  giving 
the  opinion,  said,  that  ^^  The  contract  was  for  the  purchase  of  un- 
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ascertained  goods,  and  the  question  has  been,  when  the  property 
passed.  For  the  answer  the  contract  must  be  resorted  to,  and 
under  that  we  think  the  property  passed  when  the  goods  were 
placed  free  on  hoard  in  performance  of  the  contract.  In  this  class 
of  contracts  the  property  may  depend,  according  to  the  contract-, 
either  on  mutual  consent  of  both  parties,  or  on  the  act  of  Ae 
vendor  communicated  to  the  purchaser,  or  on  the  act  of  the  vendor 
alone.  If  the  bill  of  lading  had  made  the  goods  to  be  delivered 
'  to  the  order  of  the  consignee,'  the  passing  of  the  property  would 
be  clear.  The  bill  of  lading  made  them  '  to  be  delivered  to  the 
order  of  the  consignor,'  and  he  indorsed  it  to  the  order  of  the  con- 
signee, and  sent  it  to  his  agent  for  the  consignee.  Thus,  the  real 
question  has  been  on  the  intention  with  which  the  bill  of  lading 
was  taken  in  this  form,  whether  the  consignor  shipped  the  goods 
in  performance  of  his  contract  to  place  them  free  on  board,  or  for 
the  purpose  of  retaining  control  over  them  and  continuing  owner 
contrary  to  the  contract.  The  question  was  one  of  fact,  and  must 
be  taken  to  have  been  disposed  of  at  the  trial;  the  only  ques- 
tion before  the  court  below  or  before  us  being,  whether  the  mode 
of  taking  the  bill  of  lading  necessarily  prevented  the  property 
from  passing.  In  our  opinion,  it  did  not,  under  the  circum- 
stances, "(a^) 

§  373.  In  Tregelles  v.  Sewell,  (J)  in  1863,  both  buyer  and  seller 
Tregeiies  were  residents  of  London,  and  the  contract  was  made 
V,  Sewell.     ^.jj^j.^      rpjj^   purchaser  bought  "  300  tons  Old   Bridge 

rails,  at  5Z.  14«.  6d.  per  ton,  delivered  at  Harburg,  cost,  freight, 
and  insurance :  payment  by  net  cash  in  London,  less  freight,  upon 
handing  bill  of  lading  and  policy  of  insurance.  A  dock  company's 
weight  note,  or  captain's  signature  for  weight,  to  be  taken  by 
buyers  as  a  voucher  for  the  quantity  shipped."  Held,  by  all  the 
judges  in  the  exchequer,  and  afterwards  in  Cam.  Scacc,  that  by  the 
true  construction  of  this  sale  the  seller  was  not  bound  to  make  de- 
livery of  the  goods  at  Harburg,  but  only  to  ship  them  for  Harburg 
at  his  own  cost,  free  of  any  charge  against  the  purchaser,  and  that 
the  property  passed  as  soon  as  the  seller  handed  the  bill  of  lading 
and  policy  of  insurance  to  the  purchaser. 

§  374.  The  difficulty  that  sometimes  exists  in  construing  con- 
tracts involving  the  subject  now  under  consideration,  could  hardly 

(ai)  [See  Ogg  ».  Shurter,  L.  R.  10  C.  P.        (b)  7  H.  &  N.  571. 
159. 
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be  illustrated  by  a  more  striking  example  than  the  re  ent  cas^  of 
The  Calcutta  Company  v.  De  Mattos,  (c)  argued  by  ve  y  .jn^^  q^^_ 
eminent  counsel  in  the  queen's  bench  in  Michaelmas  c»^ttaCom- 
Term,  1862,  and  held  under  advisement  till  the  4th  July  be  Mattos. 
1863,  when  the  judges  were  equally  divided  in  opinion :  j^.^  ^. 
Cockburn  C.  J.  and  Wightman  J.  differing  from  Black-  of  opinion. 
bum  and  Mellor  JJ.  When  the  cause  was  heard  in  error  in  the 
exchequer  chamber,  (d)  the  diversity  of  opinion  was  still  more 
marked,  for  while  three  judges  (Erie  C.  J.,  Willes  J.  and  Chan- 
nell  B.)  concurred  in  opinion  with  Blackburn  and  Mellor  J  J.  and 
one  judge  (Williams  J.)  agreed  with  Cockburn  C.  J.  and  Wight- 
man  J.  two  other  judges  (Martin  and  Pigott  BB.)  differed  from 
both.  The  facts  were  these.  On  the  1st  May,  1860,  defendant 
wrote  to  the  company,  proposing  to  supply  them  with  "  1,000  tons 
of  any  of  the  first-class  steam-coals  on  the  admiralty  list,  at  my 
option,  delivered  over  the  ship's  side  at  Rangoon  at  45«.  per  ton  of 
20cwt.,  the  same  to  be  shipped  within  three  months  of  the  date  of 
acceptance  of  this  offer.  Payment  of  one  half  of  each  invoice 
value  in  cash,  on  handing  you  bills  of  lading  and  policy  of  insur- 
ance to  cover  the  amount,  the  balance  by  like  payment  on  de- 
livery," &c.  Ac.  The  reply  of  the  4th  May  accepted  the  tender 
with  the  following  modifications  and  additions :  "  The  selection 
of  the  particular  description  to  be  at  the  company's  option,  .... 
half  the  quantity,  say  not  less  than  500  tons,  to  be  shipped  not 
later  than  10th  June  prox.,  and  the  remainder  in  all  that  month, 
....  payment  one  half  of  each  invoice  value  by  bill  at  three 
months  on  handing  bills  of  lading  and  policy  of  insurance  to 
cover  the  amount,  or  in  cash  under  discount  at  the  rate  of  5L 
per  centum  per  annum,  at  your  option,  and  the  balance  in  cash  at 
the  current  rate  of  exchange  at  Rangoon."  The  contract  was 
closed  upon  these  conditions,  and  defendant  in  performance  of  it 
chartered  the  ship  Waban  for  Rangoon,  the  company  being  no 
party  to  the  charter,  and  loaded  her  with  1,166  tons  of  coal,  tak- 
ing a  bill  of  lading  which  expressed  that  the  coal  was  shipped  by 
him,  and  was  to  be  delivered  at  Rangoon  to  the  agent  of  the  com- 
pany or  to  his  assigns,  freight  to  be  paid  by  the  charterer  as  per 
charter-party.  The  charter-party  stipulated  that  the  freight  was 
*'  to  be  paid  in  London  on  unloading  and  right  delivery  of  the 
cargo  at  40Z.  per  ton  on  the  quantity  delivered,  .  •  •  .  one  quarter 

(c)  32  L.  J.  Q.  B.  822.  (d)  88  L.  J.  Q.  B.  214,  in  Cam.  Scacc. 
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by  freighter's  acceptance  at  three  months,  and  one  quarter  by  like 
acceptance  at  six  months  from  the  final  sailing  of  the  vessel  from 
her  last  port  in  the  United  Kingdom,  the  same  to  be  returned  if 
the  cargo  be  not  delivered  at  the  port  of  destination  ;  and  the  re* 
mainder  by  a  bill  at  three  months  from  the  date  of  the  delivery  at 
the  freighter's  office  in  London  of  the  certificate  of  the  right  de- 
livery of  the  cargo,"  The  defendant  also  effected  insurance  for 
1,4002.  and  handed  the  bill  of  lading  and  policy  to  the  company, 
in  pursuance  of  the  contract,  together  with  this  letter :  '^  5th  July, 
1860.  Herewith  I  hand  you  Ocean  Marine  policy  for  1,400Z.  for 
this  ship,  as  collateral  security  against  the  amount  payable  by  yoa 
on  account  of  the  invoice  order,  say  1,3117.  15^.,  receipt  of  which 
please  own."  The  answer  acknowledged  the  receipt  of  the  pol- 
icy "  to  be  held  as  collateral  security  for  the  payment  to  you  of 
1,311Z.  IBs.  on  account  of  the  invoice  of  that  shipment."  The  in- 
voice value  of  the  coals  was  2,6237.  lOs.  of  which  the  company 
paid  half  to  defendant  on  the  5th  July,  and  the  vessel  sailed  on 
the  8th,  but  never  arrived  at  her  destination,  nor  were  the  coals 
delivered  in  conformity  with  the  contract.  On  these  facts  it  be- 
came necessary  to  decide  what  was  the  effect  of  the  contract  on  the 
property  in  the  goods,  and  the  right  to  the  price  from  the  time  of 
the  handing  over  the  shipping  documents  and  paying  half  the  in- 
voice value.  The  opinion  of  Blackburn  J.  was  the  basis  of  the 
final  judgment,  and  was  approved  by  the  majority  of  the  judges. 
It  is  so  instructive  on  the  whole  subject,  as  to  justify  copious  ex- 
tracts. The  learned  judge  said  :  "  There  is  no  rule  of  law  to  pre- 
vent the  parties  in  cases  like  the  present  from  making  whatever 
bargain  they  please.  If  they  use  words  in  the  contract  showing 
that  they  intend  that  the  goods  shall  be  shipped  by  the  person  who 
is  to  supply  them  on  the  terras  that  when  shipped  they  shall  be  the 
consignee's  property  and  at  his  risk,  so  that  the  vendor  shall  be 
paid  for  them  whether  delivered  at  the  port  of  destination  or  not, 
this  intention  is  effectual.  Such  is  the  common  case  where  goods 
are  ordered  to  be  sent  by  a  carrier  to  a  port  of  destination.  The 
vendor's  duty  is  in  such  cases  at  an  end  when  he  has  delivered  the 
goods  to  the  carrier,  and  if  the  goods  perish  in  the  carrier's  hands, 
the  vendor  is  discharged,  and  the  purchaser  is  bound  to  pay  him 
the  price.  See  Dunlop  v.  Lambert  (6  CI.  &  Fin.  600).  If  the 
parties  intend  that  the  vendor  shall  not  merely  deliver  the  goods 
to  the  carrier,  but  also  undertake  that  they  shall  actually  be  de- 
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livered  at  their  destination,  and  express  such  intention,  this  also  is 
effectual.  In  such  a  case,  if  the  goods  perish  in  the  hands  of  the 
carrier,  the  vendor  is  not  only  not  entitled  to  the  price,  but  he'  is 
liable  for  whatever  damage  may  have  been  sustained  by  the  pur- 
chaser in  consequence  of  the  breach  of  the  vendor's  contract  to  de- 
liver at  the  place  of  destination.  See  Dunlop  vt  Lambert.  But 
the  parties  may  intend  an  intermediate  state  of  things ;  they  may 
intend  that  the  vendor  shall  deliver  the  goods  to  the  carrier,  and 
that  when  he  has  done  so  he  shall  have  fulfilled  his  undertaking, 
so  that  he  shall  not  be  liable  in  damages  for  a  breach  of  contract 
if  the  goods  do  not  reach  their  destination,  and  yet  they  may  in- 
tend that  the  whole  or  part  of  the  price  shall  not  be  payable  un- 
less the  goods  do  arrive.  They  may  bargain  that  the  property  shall 
vest  in  the  purchaser  as  owner  as  soon  as  the  goods  are  shipped, 
that  then  they  shall  be  both  sold  and  delivered,  and  yet  that  the 
price  (in  whole  or  in  part)  shall  be  payable  only  on  the  contin- 
gency of  the  goods  arriving,  just  as  they  might,  if  they  pleased, 
contract  that  the  price  should  not  be  payable  unless  a  particular 
tree  fall,  but  without  any  contract  on  the  vendor's  part  in  the  one 
case  to  procure  the  goods  to  arrive,  or  in  the  other  to  cause  the  tree 
to  fall.''  Referring  to  the  terms  of  the  contract  under  considera- 
tion, the  learned  judge  proceeded  to  remark  :  ^^  It  is  clear  that  the 
coals  are  to  be  shipped  in  this  country,  on  board  a  vessel  to  be  en- 
gaged by  De  Mattos,  to  be  insured,  and  the  policy  of  insurance 
and  the  bill  of  lading  and  invoice  to  be  handed  over  to  the  com- 
pany. As  soon  as  De  Mattos,  in  pursuance  of  these  stipulations, 
gave  the  company  the  policy  and  bill  of  lading,  he  irrevocably  ap- 
propriated to  this  contract  the  goods  which  were  thus  shipped,  in- 
sured, and  put  under  the  control  of  the  company.  After  this  he 
could  never  have  been  required  nor  would  he  have  had  the  right 
to  ship  another  cargo  for  the  company ;  so  that  from  that  time, 
what  had  ori^nally  been  an  agreement  to  supply  any  coals  an- 
swering the  description,  became  an  agreement  relating  to  those 
coals  only,  just  as  much  as  if  the  coals  had  been  specified  from  the 
first In  construing  this  contract,  the  primd  facie  construc- 
tion is  that  the  parties  intended  the  property  in  the  coals  vested  in 
the  company^  and  the  right  to  the  price  in  De  Mattos,  as  soon  as 
it  came  to  relate  to  specific  ascertained  goods^  that  is,  on  the  hand- 
ing over  of  the  documents,  and  the  inquiry  must  be  whether  there 
is  any  sufficient  indication  in  the  contract  of  a  contrary  intention. 
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As  to  one  half  of  the  price,  the  intention  that  it  should  be  paid  only 
^  on  completion  of  the  delivery  at  Rangoon,'  seems  to  me  as  dearly 
declared  a^  words  could  possibly  declare  it,  and  consequently  I 
think  as  to  that  half  of  the  price  no  right  vested  in  De  Mattes  un- 
less and  until  there  was  a  complete  delivery  at  Rangoon.    But  con- 
sistently with  this  there  might  be  an  intention  that  there  should 
be  a  complete  vesting  of  the  property  in  the  goods  in  the  company, 
and  a  complete  vesting  of  the  right  to  the  half  of  the  price  in  De 
Mattos,  so  as  in  effect  to  make  the  goods  be  at  the  risk  of  the  com- 
pany, though  half  the  price  was  at  the  risk  of  De  Mattos  ;  so  that 
the  goods  were  sold  and  delivered^  though  the  payment  of  half  the 
price  was  contingent  on  the  delivery  at  Rangoon,  and  this  I  think 
is  the  true  legal  construction  of  the  contract."     Wightman  J.  was 
of  opinion  that  on  the  true  construction  of  the  contract  the  whole 
cargo  remained  the  property  of  the  vendor  and  at  his  risk;  that  he 
was  bound  to  deliver  the  whole  at  Rangoon,  and  that  the  transfer 
of  the  policy  and  bill  of  lading  to  the  company  was  a  security  to 
protect  the  company  in  recovering  back  their  advance  of  one  half 
the  price  in  the  event  of  De  Mattos's  failure  to  make  delivery  at 
Rangoon.     Cockburn  C.  J.  thought  that  the  property  in  the  coals 
passed  to  the  company^  subject  to  the  vendor's  lien,  for  the  pay- 
ment of  the  price  ;  that  the  coals,  when  shipped,  were  specifieaUy 
appropriated  to  the  company,  and  that  by  the  transfer  of  the  bill 
of  lading  they  obtained  dominion  of  the  cargo,  and  could  have  dis- 
posed of  it  at  their  pleasure.    But  that  De  Mattos  remained  bound 
to  make  delivery  in  Rangoon,  and  by  breach  of  that  contract  was 
bound  to  return  the  half  of  the  price  already  paid,  and  to  lose  his 
claim  for  the  remainder.     In  the  exchequer  chamber,  Erie  C.  J. 
expressed  his  concurrence  with  the  opinion  of  Blackburn  J.  as  to 
the  true  meaning  and  effect  of  the  contract,  and  Willes  J.  and 
Channell  B.  did  the  same.     Williams  J.  merely  expressed  his  as- 
sent to  the  views  of  Cockburn  C.  J.     Martin  B.  gave  his  view  of 
the  true  intention  of  the  parties,  without  declaring  whether  and 
when,  if  at  all,  the  property  passed,  but  remarked :  "  I  cannot  say 
that  I  agree  with  my  brother  Blackburn's  judgment :  "  and  Pigott 
B.  expressed  his  concurrence  with  the  interpretation  of  the  con- 
tract by  Martin  B. 

Jenner  v,         §  375.  In  Jenner  v.  Smith,  (e)  where  the  sale  was 
Smith.        made  by  sample,  and  was  of  two  pockets  of  hops  out 

(e)  L.  B.  4  C.  P.  270. 
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of  three  that  were  lying  at  a  specified  warehouse,  the  vendor  in- 
structed the  warehouseman  to  set  apart  two  out  of  the  three  pock- 
ets for  the  purchaser,  and  the  warehouseman  thereupon  placed  on 
two  of  them  a  ^^  wait-order  card,"  that  is,  a  card  on  which  was 
written,  ^'  to  wait  orders,"  and  the  name  of  the  vendee ;  but  no 
alteration  was  made  in  the  warehouseman's  books,  and  the  vendor 
remained  liable  for  the  storage.  The  vendor  then  sent  an  invoice 
with  the  numbers  and  weights  to  the  buyer  of  these  two  pockets 
with  a  note  at  the  foot,  "  The  two  pockets  are  lying  to  your 
order."  Held  that  the  property  had  not  passed,  because  the 
buyer  had  not  made  the  vendor  his  agent  for  appropriating  the 
goods  to  the  contract,  nor  abandoned  his  right  of  comparing  the 
bulk  with  the  sample,  or  of  verifying  the  weight.  There  was 
neither  previous  authority  nor  subsequent  assent  to  the  appropria- 
tion. (/)  In  Ex  parte  Pearson,  re  Wiltshire  Iron  Company),  (^) 
the  purchaser  had  ordered  and  paid  for  the  goods,  and  ex  parte 
the  company  loaded  the  goods  on  a  railway  to  his  ad-  ^®*"®"' 
dress,  and  sent  him  the  invoice  after  the  presentation  of  a  peti- 
tion for  winding  up  the  company,  but  before  order  made,  and  it 
was  held  that  the  property  had  passed  to  the  purchaser  and 
could  not  be  taken  by  the  ofiScial  liquidator  as  assets  of  the 
company. 

§  876.  Before  leaving  this  branch  of  the  subject,  it  Vendor's 
is  well  to  notice  that  the  property  does  not  pass  even   must  be  in 
when  the  vendor  has  the  power  to  elect,  unless  he  exer-  ^VtS**^ 
cise  it  in  conformity  with  the  contract.     He  cannot  send  <»°^''*ct. 
a  larger  quantity  of  goods  than  those  ordered  and  throw  016°^^ 


more 


the  selection  on  the  purchaser,  {g^)     Thus,  in  CunlifEe  ^^  ^?- 
v.  Harrison,  (A)  it  was  held  that  where  an  order  was  q«'re8,and 

'  ^   -^  leave  buy- 

given  for  ten  hogsheads  of  claret,  and  the  vendor  sent   er  to  se- 
fifteen,  the  action  for  goods  sold  and  delivered  would   Q^^^fi^^ 
not  lie  against  the  purchaser  (who  refused  to  keep  any   Harrison. 

(/)  [It  seems  to  be  a  clear  inference  ante,  §  155,  note  (0),  are  worthy  of  atten- 

from  this  case  that,  on  a  sale  of  unascer-  tion  in  this  connection.    See  Hyde  v.  La- 

tained  goods,  the  purchaser  may  authorize  throp,  2  Abb.  N.  T.  App.  Decls.  436.] 

the  seller  to  make  a  selection  and  ap-  (g)  L.  R.  Ch.  App.  443. 

propriation  which  shall  pass  the  title  and  {g^)  [See  Croninger  v,  Crocker,  62  N. 

bind  the  purchaser,  without  any  further  Y.  151.] 

assent    on    his   part.     The   remarks    of  (A)  6  Ex.  903.    See,  also.  Hart  v.  Mills, 

Willes  J.  in  Bog  Lead  Mining  C!o.  v.  15  M.  &  W.  85,  and  Dixon  v,  Fletcher,  3 

Montague,  10  C  B.  N.  S.  488, 490,  quoted  M.  &  W.  145. 
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of  the  hogsheads),  on  the  ground  that  no  specific  hotheads  had 
been  appropriated  to  the  contract,  and  thus  no  property  had 
Levy  V.  passed.  And  in  Levy  v.  Green,  (i)  the  goods  sent  in 
Green.  excess  of  those  ordered  were  articles  entirely  different, 
but  packed  in  the  same  crate  :  the  order  being  for  certain  earUi- 
enware  teapots,  dishes,  and  jugs,  to  which  the  plaintiff  had  added 
other  earthenware  articles  of  various  patterns  not  ordered.  In 
the  court  below,  (Ar)  there  was  an  equal  division  of  the  judges. 
Lord  Campbell  and  Wightman  J.  holding  that  the  defendant 
had  a  right  to  reject  the  whole  on  account  of  the  articles  sent  in 
excess,  and  Coleridge  and  Erie  J  J.  being  of  a  different  opinion  ; 
but  in  the  exchequer  chamber,  Martin,  Bramwell,  and  Watson 
BB.  and  Willes  and  Byles  JJ.  were  unanimous  in  holding  with 
Lord  Campbell  and  Wightman  J.  that  the  property  had  not 
passed,  and  that  the  purchaser  had  the  right  to  reject  the  whole,  (l) 
§  377.  The  decisions  as  to  subsequent  appropriation  in  cases 
Subse-  where  the  agreement  was  for  the  delivery  of  a  chattel  to 
**ro°ri*t?on  ^^  manufactured,  begin  with  Mucklow  v.  Mangles,  (to) 
of  chattel  in  1803.  Pocock  ordered  a  barge  from  one  Royland,  a 
ufactured.  barge  builder,  and  advanced  him  some  money  on  ac^ 
Mucklow  count,  and  paid  more  as  the  work  proceeded,  to  the 
r.MaDgiee.  ^jjQjg  value  of  the  barge.  When  nearly  finished,  Po- 
cock's  name  was  painted  on  the  stem,  but  by  whom  and  under 
what  circumstances  is  not  stated  in  the  report.  The  barge  was 
finished  and  seized  on  execution  against  Royland  two  days  after- 
wardsy  but  before  he  had  delivered  it  up  to  Pocock,  and  the  sher- 
iff's officer  delivered  it  to  Pocock  under  an  indemnity.     Royland 

(t)  1  E.  &  E.  969,  and  28  L.  J.  Q.  B.  the  defendants  to  receive  a  caiigo  of  375 

319.  tons,  to  be  loaded  at  onoe.    It  did  not 

{k)  27  L.  J.  Q.  B.  111.  bind  them  to  take  a  larger  cargo,  or  one 

(/)  [In  Roramel  t;.  Wingate,  103  Mass.  which  could  not  be  shipped  substantially 

327,  it  appeared  that  the  plaintiff  in  New  as  speedily  as  proposed  bj  the  plaintiff 

York  wrote  to  the  defendants  in  Boston,  in  his  letter.    If,  by  a  change  of  drcnn- 

offering  to  sell  them  coal,  and  stating  that  stances,  the  plaintiff  was  unable  to  comply 

he  had  a  vessel  of  375  tons  which  he  could  with  this  order  of  the  defendants,  he  should 

load  "on  Monday."    The  defendants  tele-  have  so  informed  them.     He  had  no  right 

graphed,  in  reply,  on  the  Monday  next  to  substitute  a  larger  cargo,  deliTcrable  at 

after  the  date  of  the  letter,  "  Ship  that  a  more  remote  time,  in  place  of  the  cargo 

cargo,  375  tons,  immediately.''    The  plain-  ordered  by  the  defendants,  and  the  defend- 

tiff  did  not  begin  to  load  till  nine  days  ants  were  not  obliged  to  receive  the  snbsti- 

afterwards,  and  then  shipped  a  cargo  of  tuted  cargo  upon  its  arrival  in  Boston."] 
392  tons.    Morton  J.  said:  "This  bound        (m)  1  Taunt.  318. 
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had  committed  an  act  of  bankruptcy  hefore  the  barge  was  finished, 
and  the  action  was  trover  by  his  assignees  against  the  sheriff's 
officer.  Held  that  the  property  had  not  passed,  Heath  J.  saying : 
^^  A  tradesman  often  finishes  goods  which  he  is  making  in  pursu- 
ance of  an  order  given  by  one  person,  and  sells  them  to  another. 
If  the  first  customer  has  other  goods  made  for  him  within  the 
stipulated  time,  he  has  no  right  to  complain  ;  he  could  not  bring 
trover  against  the  purchaser  of  the  goods  so  sold." 

§  378.  In  Bishop  v.  Cr^wshay,  (n)  it  was  held  by  the  queen's 
bench,  in  1824,  that  no  property  passed  to  the  de-  Bishop  «. 
f endant  in  goods  which  he  had  ordered  from  a  manufact-  c™^****y- 
urer  in  the  country,  and  on  account  of  which  he  had  accepted  a 
bill  of  exchange  for  400Z.  The  manufacturer  had  received  the 
order  on  the  26th  January,  had  committed  an  act  of  bankruptcy 
not  known  to  the  defendant  on  the  5th  February,  and  on  the  6th 
drew  the  above  mentioned  bill  of  exchange.  On  the  8th  the 
goods  were  completed  and  loaded  on  barges  to  be  forwarded  to 
the  defendant,  and  on  the  15th  a  commission  issued  against  the 
bankrupt,  by  whose  assignees  the  action  of  trover  was  brought. 
Holroyd  J.  said :  "  The  goods  were  made,  but  until  the  money 
paid  was  appropriated  to  these  particular  goods  the  defendant 
could  not  have  maintained  trover  for  them,  if  they  had  been  even 
sold  to  another  person." 

§  379.  In  Atkinson  v.  Bell,  (o)  already  fully  explained  (ante^  § 
99),  the  purchaser  had  ordered  the  machines;  they  had  Atkinsons. 
been  made  and  packed  under  his  agent's  superintend-  ^^*' 
ence,  and  the  boxes  made  ready  to  be  sent,  and  tiie  vendor  had 
written  to  ask  the  purchaser  by  what  conveyance  they  were  to  be 
sent,  but  had  received  no  answer,  when  he  became  bankrupt.  His 
assignees  then  brought  an  action  against  the  purchaser  (who  re- 
fused to  take  the  goods)  for  goods  bargained  and  sold^  this  form 
of  action  not  being  maintainable  where  the  property  has  not 
passed.  (^)  Held  that  the  form  of  action  was  misconceived  ;  it 
should  have  been  for  not  accepting  the  goods ;  the  property  had 
not  passed,  for  although  the  vendor  intended  them  for  the  pur- 

(n)  3  B.  &  C.  415.  N.  H.  376,  382 ;  Bailey  v.  Smith,  43  N.  H. 

(o)  SB.  &C.  277.    [Note  to  Shawhan  143,  144;   Thompson  v.  Alger,  12  Met. 

V,  Van  Nest,  Sap.  Ct.  Ohio  (1876)  15  Am.  428,  443,  444;  Jenness  v,  Wendell,  51  N. 

Law  Reg.  (N.  S.)  153, 160.]  H.  63;  Spicers  v.  Harvey,  9  R.  I.  582; 

(p)  [Sargent  J.  in  Gordon  v,  Norris,  49  Bailey  v.  Smith,  43  N.  H.  143,  144.] 
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chaser,  his  right  to  revoke  that  intention  still  existed,  and  he 
Remarks  might  have  sold  the  goods  to  another  at  any  time  before 
^e."  the  buyer  assented  to  the  appropriation.  This  is  per- 
haps the  strongest  case  in  the  books  on  this  subject,  for  the  con- 
duct of  the  vendor  was  as  near  an  approximation  to  a  determina- 
tion of  election,  without  actually  becoming  so,  as  one  can  well  con- 
ceive. It  is  distinguishable  from  Fragano  v.  Long(^)  only  on 
the  ground  that  in  this  latter  case  the  order  was  to  dispatch  the 
goods  for  the  buyer's  account,  and  when  the  goods  were  dispatched 
it  was  really  the  act  of  the  buyer  through  his  agent  the  seller,  and 
this  act  of  the  buyer  constituted  an  implied  assent  to  the  appro- 
priation made  by  the  seller,  which  then  became  no  longer  revoca- 
ble. In  Atkinson  v.  Bell  this  element  was  deficient.  But  there 
was  another  circumstance  in  that  case,  adverted  to  in  the  judg- 
ment of  the  court,  which  renders  it  almost  impossible  to  distin- 
guish it  from  Rhodes  v.  Thwaites.  (r)  The  defendant  had  made 
Kay  his  agent  to  procure  the  machines;  and  the  report  states  thai 
they  were  altered  so  as  to  suit  Kay,  and  then  packed  up  by  Kayt 
direct{o7iSy  wliich  is  equivalent  to  their  being  packed  up  by  the 
buyer's  own  directions ;  and  surely  if  the  buyer,  after  goods  have 
been  completed  on  his  order,  is  informed  by  the  seller  that  they 
are  ready  for  him,  and  then  examines  and  directs  them  to  be 
packed  up  for  him,  this  constitutes  as  strong  an  assent  to  the  ap- 
propriation as  was  given  by  the  purchaser  in  Rhodes  v.  Thwaites, 
when  he  said,  without  seeing  the  sugar  that  had  been  packed  up 
for  him,  that  he  would  send  for  it.  Many  attempts  have  been 
made  to  reconcile  Atkinson  v.  Bell  with  the  principles  recognized 
in  the  other  cases  on  the  subject,  but  it  is  very  difficult  to  avoid 
the  conclusion  that  a  conflict  really  exists,  and  that  if  correctly 
reported,  the  case  would  not  on  this  particular  point  be  now  de- 
cided as  it  was  in  1828. 

§  380.  In  Elliott  v.  Pybus,  («)  in  1834,  a  machine  was  ordered 
Elliott  V.  by  defendant,  and  he  deposited  with  plaintiff  4Z.  on  ac- 
^y^^^-  count  of  the  price.  When  completed,  he  saw  it,  paid 
21.  more  on  account,  but  made  no  final  settlement.  In  reply  to  a 
demand  for  10/.  198.  8(2.,  the  balance  of  the  account,  defendant 
admitted  that  the  machine  was  made  according  to  this  order,  and 

(q)  4  B.  &  C.  291.  (s)  10  Bing.  512;    [Sliawban  v.  Vaa 

(r)  6  B.  &  C.  388.  Nest,  15  Am.  Law  Reg.  (N.  S.)  153,  162.] 
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asked  plaintiff  to  send  it  to  him  before  it  was  paid  for.     This 
was  held  an  assent  to  the  appropriation,  and  a  count  for  goods 
bargained  and  sold  was  maintained.     The  cases  in  rela-  Appropria- 
tion to  the  appropriation  of  an  unfinished  chattel,  paid  ^P^^( 
for  by  instalments  during  the  progress  of  the  work,  have  daring 
already  been  examined  in  chapter  iii.  of  this  book,  §   manufac^ 
835  et  seq.  "•• 
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§  381.  It  has  already  been  shown  that  the  rules  for  determin- 
Preiimi-  ^"S  whether  the  property  in  goods  has  passed  from 
narj'ob-       vendor  to  purchaser,  are  cceneral  rules  of  construction 

servations  11.1  * 

on  this  sub-  adopted  for  the  purpose  of  ascertaining  the  real  inten- 
tion of  the  parties,  when  they  have  failed  to  express  it. 
Such  rules  from  their  very  nature  cannot  be  applied  to  cases  where 
exceptional  circumstances  repel  the  presumptions  or  inferences  on 
which  the  rules  are  founded.     However  definite  and   complete, 
therefore,  may  be  the  determination  of  election  on  the  part  of  the 
vendor,  when  the  contract  has  left  him  the  choice  of  appropri- 
ation, the  property  will  not  pass  if  his  acts  show  clearly  his  pur- 
pose to  retain  the  ownership,  notwithstanding  such  appropriation. 
§  382.  The  cases  which  illustrate  this  proposition  arise  chiefly 
where  the  parties  live  at  a  distance  from  each  other,  where  they 
contract  by  correspondence,  and  where  the  vendor  is  desirous  of 
securing  himself  against  the  insolvency  or  default  of  the  buyer. 
If  A.,  in  New  York,  orders  goods  fi'om  B.,  in  Liverpool,  without 
sending  the  money  for  them,  there  are  two  modes  usually  resorted 
to,  among  merchants,  by  which  B.  may  execute  the  order  without 
assuming  the  risk  of  A.'s  inability  or  refusal  to  pay  for  the  goods 
on  arrival.     B.  may  take  the  bill  of  lading,  making  the  goods 
deliverable  to  his  own  order,  or  that  of  his  agent  in  New  York, 
and  send  it  to  his  agent,  with  instructions  not  to  transfer  it  to  A. 
except  on  payment  for  the  goods.     Or  B.  may  not  choose  to  ad- 
vance the  money  in  Liverpool,  and  may  draw  a  bill  of  exchange 
for  the  price  of  the  goods  on  A.,  and  sell  the  bill  to  a  Liverpool 
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banker,  transferring  to  the  banker  the  bill  of  lading  for  the  goods, 
to  be  delivered  to  A',  on  due  payment  of  the  bill  of  exchange. 
Now  in  both  these  modes  of  doing  the  business,  it  is  impossible 
to  infer  that  B.  had  the  least  idea  of  passing  the  property  to  A,, 
at  the  time  of  appropriating  the  goods  to  the  contract.  So  that 
although  he  may  write  to  A.,  and  specify  the  packages  and  marks 
by  which  the  goods  may  be  identified,  and  although  he  may  ac- 
company this  with  an  invoice,  stating  plainly  that  these  specific 
goods  are  shipped  for  A.'s  account,  and  in  accordance  with  A.'s 
order,  making  his  election  final  and  determinate,  the  property  in 
the  goods  will  nevertheless  remain  in  B.,  or  in  the  banker,  as 
the  case  may  be,  till  the  bill  of  lading  has^  been  indorsed  and 
delivered  up  to  A.  These  are  the  most  simple  forms  in  which 
the  question  is  generally  presented,  but  we  shall  see  that  in  this 
class  of  cases,  as  well  as  in  that  just  discussed,  it  is  often  a  mat- 
ter of  great  nicety  to  determine  whether  or  not  the  vendor's  pur- 
pose or  intention  was  really  to  reserve  a  jus  disponendi.  (a) 

§  383.  In  Walley  v.  Montgomery  (6)  the  plainti£E  had  ordered 
a  cargo  of  timber  from  S.  &  Co;,  and  they  informed  him  Waiiey  «. 
by  letter  that  they  had  chartered  a  vessel  for  him,  and  ery. 
afterwards  sent  him  in  another  letter  the  bill  of  lading  and  in- 
voice, advising  that  they  had  drawn  on  him  at  three  months, 
"  for  the  value  of  the  timber."  The  invoice  was  of  a  cargo  of 
timber,  "  shipped  by  order,  and  for  account  and  risk  of  Mr.  T. 
Walley  at  Liverpool,"  and  the  bill  of  lading  was  made  ''  to  order 
or  assigns,  he  or  they  paying  freight,  Ac."  S.  &  Co.  sent 
at  the  same  time  another  bill  of  lading,  with  bills  of  exchange 
drawn  on  the  plaintiff  for  the  price,  to  the  defendant,  who  was 

(a)  [The  vendor  may  retain  his  hold  where  the  evidence  is  meagre  or  equivocal, 

upon  the  goods  to  secure  payment  of  the  what  the  real  intention  of  the  parties  was 

price,  although  be  puts  them  in  course  of  at  the  time.    It  is  properly  a  question  of 

transportation  to  the  place  of  destination,  fact  for  the  jury,  under  proper  instruo- 

by  delivery  to  a  carrier.    The  appropria-  tions,  and  must  be  submitted  to  them, 

tion  which  he  then  makes  is  said  to  be  unless  it  is  plain,  as  matter  of  law,  that 

provisional  or  conditional.    He  may  take  the  evidence  will  justify  a  finding  but  one 

the  bill  of  lading,  or  carrier's  receipt,  in  way.     Colt    J.  in    Merchants'  National 

his  own  or  some  agent's  name,  to  be  trans-  Bnnk  v.  Bangs,  102  Mass.  295, 296 ;  Allen 

ferred  on  payment  of  the  price,  by  his  own  v.  Williams,  12  Pick.   297;    Stanton  v, 

or  his  agent's  indorsement  to   the  pur-  Eager,  16  Pick.  473;  Stevens  v,  Boston 

chaser,  and  in  all  cases  where  he  manifests  &  Worcester  R.  R.  Co.  8  Gray,  362 ;  Cog- 

an  intention  to  retain  this  jus  disponendi  gill  t^  Hartford  &  New  Haven  R.  R.  Co. 

the  property  will  not  pass  to  the  vendee.  3  Gray,  545.] 

Practically,  the  difficulty  is  to  ascertain,  (6)  3  East,  585. 
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their  agent,  and  he  got  the  cargo  from  the  captain.  The  plain- 
tiff applied  to  the  defendant  for  the  cai^o,  offering  to  accept  the 
bills  of  exchange,  but  the  latter  insisted  on  immediate  payment ; 
and  on  the  plaintiff^s  refusal,  sold  the  cargo,  under  direction  of  S. 
&  Co.  Trover  was  brought,  and  Lord  Ellenborough  at  first  non- 
suited the  plaintiff,  who  did  not  prove  a  tender  of  the  freight,  but 
afterwards  joined  the  other  judges  in  setting  aside  the  nonsuit,  on 
the  ground  that  the  property  passed  by  the  invoice  and  bill  of 
lading,  and  that  the  vendor  had  lost  all  rights  over  the  goods, 
save  that  of  stoppage  in  transitu  (as  to  which,  see  post,  book 
V.  ch.  v.). 

§  384.  In  Coxe  v.  Harden  ({?)  the  property  was  held  to  have 
Coxev.  passed  under  somewhat  singular  circumstances.  Oddy 
Harden.  ^  q^^  ^f  London  ordered  a  purchase  of  flax,  from 
Browne  &  Co.  of  Rotterdam,  who  executed  the  order,  and  sent 
an  invoice  to  Oddy  &  Co.,  and  a  bill  of  lading,  unindorsed^  by 
which  the  goods  were  made  deliverable  to  Browne  &  Co.,  and  a 
letter,  stating,  "  We  have  drawn  on  you  at  two  usances  in  favor 
of  Lucas,  Fisher  &  Co.,  &c.  We  close  this  account  in  course." 
Browne  &  Co.  then  sent  another  bill  of  lading  of  the  same  set 
to  the  plaintiff,  indorsed^  for  the  purpose  of  securing  the  amount 
of  their  bill  upon  Oddy  ^  Co,  Oddy  &  Co.  transferred  their  un- 
indorsed bill  to  the  defendant,  in  payment  of  an  antecedent  debt, 
and  the  defendant  got  delivery  of  the  flax  on  that  bill,  and  sold 
it,  notwithstanding  plaintiff's  warning  and  demand  for  the  goods 
under  his  indorsed  bill.  The  action  was  trover,  and  the  court  held, 
that  even  assuming  the  plaintiff  to  have  all  the  rights  of  the 
vendor,  he  could  not  succeed,  because  the  property  in  the  goods 
had  passed  by  the  shipment  for  the  buyer's  account,  and  no  right 
remained  in  the  vendor,  save  that  stoppage  in  transitu.  No 
notice  was  taken  of  the  vendor's  purpose  to  retain  a  jus  dispo- 
nendiy  Lord  Ellenborough  saying,  that  the  only  thing  which  stood 
between  Oddy  &  Co.  and  their  right  to  possession  was  "the 
circumstance  of  the  captain's  having  signed  bills  of  lading  in  such 
terms  as  did  not  entitle  them  to  call  upon  him  for  a  delivery  under 
their  bill  of  lading.  But  that  difficulty  has  been  removed,  for  the 
Remarks  captain  has  actually  delivered  the  goods  to  their  as- 
case.  signs."     It  is  to  be  remarked  of  this  case,  that  the  date 

at  which  the  bill  of  lading  was  indorsed  by  Browne  &  Co.  to  the 

(c)  4  East,  211. 
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plaintiff  was  not  shown ;  that  it  was  perhaps  not  so  indorsed  till 
after  the  goods  had  got  into  possession  of  the  defendant,  and  stress 
was  laid  on  this  by  one  of  the  judges.  At  the  same  time  no  one 
of  them  adverted  to  the  fact,  as  having  any  influence  on  the  de- 
cision, although  printed  in  italics  in  the  report,  that  the  indorsed 
bill  of  lading  was  sent  to  the  plaintiff  by  Browne  &  Co.,  ex- 
pressly "  for  the  purpose  of  securing  the  amount  of  their  bill  upon 
Oddy  &  Co."  See  Moakes  v.  Nicholson,  (d)  and  Brandt  v.  Bowl- 
by,  («)  infra. 

§  886.  In  Ogle  v.  Atkinson  (/)  it  was  again  held  that  the 
property  had  passed,  notwithstanding  the  vendor's  at-  ogie  v.  At- 
tempted  reservation  of  a  jus  disponendi,  but  the  attempt  ^*^"®'*- 
was  fraudulent.  The  plaintiff  ordered  goods  from  Smidt  Ss  Co., 
at  Riga,  in  return  for  wine  consigned  to  them  for  sale  the  previous 
year,  and  sent  his  own  ship  for  the  goods,  which  were  delivered  to 
the  captain,  who  received  them  in  behalf  of  plaintiff,  and  as  being 
plaintiff's  own  goods,  according  to  the  statement  of  Smidt  &  Co. 
themselves.  They  afterwards  obtained  from  the  captain,  by  fraud- 
ulent misrepresentation,  bills  of  lading  in  blank,  for  the  goods  so 
shipped,  and  sent  them  to  their  agent,  with  orders  to  transfer 
them  to  a  third  person,  unless  plaintiff  would  accept  certain  bills 
of  exchange  which  Smidt  &  Co.  drew  in  favor  of  that  third  per- 
son. Held  that  the  property  had  passed,  by  the  delivery  to  the 
plaintiff's  agent,  and  was  not  divested  or  affected  by  the  subse- 
quent acts  of  Smidt  &  Co. 

§  886.  In  Craven  v.  Ryder  (^)  the  vendor  maintained  his  right. 
The  plaintiffs  agreed  to  sell  to  French  &  Co.  twenty-  Craven  v, 
four  hogsheads  of  sugar,  free  on  board  a  British  ship,  ^y^^^- 
two  months  being  the  usual  credit.  They  sent  it  by  a  lighter, 
taking  a  receipt  from  the  ship,  *'  for  and  on  account  of  the  plain- 
tifl»,"  which  was  proven  to  be /or  the  purpose  of  giving  the  ship^ 
per  command  of  the  goods  till  exchanged  for  the  bill  of  lading. 
French  &  Co.  sold  the  goods,  and  the  defendant  gave  a  bill  of 
lading  for  them  to  the  vendee  of  French  &  Co.  without  the  plain- 
tiffs* privity.  French  &  Co.vstopped  payment  without  paying  the 
price  of  the  sugar,  and  plaintiffs  cld.UHed  it,  but  the  defendant  re- 
fused to  deliver  to  them  on  the  ground  that  the  bill  of  lading 

{d)  34  L.  J.  C.  P.  273;  19  C.  B.  N.  S.        (/)  5  Taunt.  759.     [See  Qabarron  v, 
290 ;  post,  §  396.  Ereeft,  L.  R.  10  Ex.  274.] 

(e)  2  6.  &  Ad.  932 ;  poti,  §  387.  {g)  6  Taunt  433. 
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already  signed  for  it  in  favor  of  the  buyer  from  French  &  Co.  had 
been  assigned  to  another  vendee,  who  had  in  turn  paid  for  it  in 
good  faith.  The  jury  found  that  the  receipt  given  to  the  plain- 
tiffs for  the  sugar  was  "  restrictive^''*  and  that  they  had  done  noth- 
ing to  alter  their  right  of  possession  of  the  goods.  The  court 
held,  that  without  regard  to  the  form  of  the  receipt,  the  plaintiffs 
had  the  right  "  to  refrain  from  delivering  the  goods,  unless  under 
such  circumstances  as  would  enable  them  to  recall  the  goods  if 
they  saw  occasion,"  and  had  exercised  that  right.  This  seems 
to  be  another  mode  of  describing  what,  in  more  recent  cases,  is 
termed  a  reservation  of  thejtbs  disponendi.  Ruck  v,  Hatfield,  (K) 
on  similar  facts,  was  decided  in  conformity  with  Craven  v.  Ryder. 
§  387.  In  Brandt  v.  Bowlby,  (i)  the  vendor  was  again  saccess- 
Brandt  v.  ful.  The  facts  were  that  one  Berkeley  of  Newcastle  or- 
^^^^7'  dered  wheat  from  the  plaintiffs,  Brandt  &  Co.  of  St 
Petersburg,  through  their  agent,  E.  H.  Brandt  of  London.  A 
dispute  arose  between  Berkeley  and  E.  H.  Brandt,  and  the  former 
countermanded  all  his  orders.  In  the  mean  time,  however,  the 
plaintiffs  had  bought  a  cargo  for  him,  and  they  put  it  on  board 
the  defendants'  ship  Helena^  which  Berkeley  had  chartered  and 
sent  for  the  wheat.  They  wrote,  requesting  Berkeley's  approval, 
and  inclosed  him  ^^  invoice  and  bill  of  lading  of  770  chests  wheat 

shipped  for  your  account  and  risk  per  the    Selena An 

indorsed  bill  of  lading  we  have  this  day  forwarded  to  Messrs. 
Qarris  Ss  Co.  of  London,  at  the  same  time  drawing  upon  them  for 
673Z.  15a.,  and  for  the  balance  remaining  in  our  favor,  viz.,  136Z. 
9s.  5rf.,  we  value  on  you,  &c.  &c."  An  unindorsed  bill  of  ladii^ 
was  inclosed  to  Berkeley,  together  with  an  invoice  of  "wheat 
bought  by  order  and  for  account  of  J.  Berkeley,  Esq.,  Newcastle, 
and  shipped  at  his  risk  to  London  to  the  address  of  R.  Harris  & 
Sons  there  per  the  Selena.**  The  indorsed  bill  of  lading  was  for- 
warded by  the  plaintiffs  to  E.  H.  Brandt,  their  agent.  Berke- 
ley refused  to  accept,  and  ordered  Harris  &  Co.  not  to  accept. 
Thereupon  E.  H.  Brandt  gave  Harris  &  Co.  the  indorsed  bill  of 
lading,  and  desired  them  to  accept  for.  his  account,  which  they  did. 
Berkeley  then  confirmed  his  revocation,  and  was  notified  by  E.  H. 
Brandt  that  he  should  retain  the  whole  of  the  wheat  for  the  plain- 
tiffs. Afterwards  Berkeley  offered  to  pay  the  price  of  the  wheat 
and  charges,  but  this  was  refused.     The  defendants  delivered  the 

{h)  6  B.  &  Aid.  633.  (t)  2  B.  &  Aid.  932. 
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wheat  to  Berkeley,  instead  of  Harris  &  Co.,  as  required  by  the 
bill  of  lading,  and  when  sued  in  assumpsit,  sought  to  defend 
themselves  by  maintaining  that  the  property  in  the  wheat  had 
passed  to  Berkeley.  The  court  held  the  contrary,  Parke  B.  say- 
ing :  '^  That  depends  entirely  on  the  intention  of  the  consignors. 
It  is  said  that  the  plaintiffs,  by  the  very  act  of  shipping  the  wheat 
in  pursuance  of  Berkeley's  order,  irrevocably  appropriated  the 
property  in  it  to  him.  I  think  that  is  not  the  effect  of  their  con- 
duct, for,  looking  to  the  letter  of  the  26th  of  August,  it  manifestly 
appears  that  they  intended  that  the  property  should  not  vest  in 
Berkeley  unless  the  bills  were  accepted.^^ 

§  388.  In  Wilmshurst  v,  Bowker  (k)  the  plaintiffs  bought 
wheat  from  defendant  on  a  contract  by  which  they  Wilms- 
pibmised  to  pay  for  it  in  a  banker's  draft,  on  receipt  of  Bowker. 
invoice  and  bill  of  lading.  The  wheat  was  shipped,  and  the  in- 
voice and  bill  of  lading  properly  made  out  and  indorsed  to  the 
plaintiffs  were  forwarded  to  them  in  a  letter,  in  which  the  de- 
fendant requested  them  to  remit  him  the  amount  of  the  invoice. 
Plaintiffs  remitted  a  draft,  which  was  not  a  banker's  draft,  and 
defendant  sent  it  back  by  return  of  post,  as  being  contrary  to  the 
agreement,  and  kept  back  the  cargo  and  disposed  of  it.  The 
plaintiffs  had  already  failed  in  an  action  in  trover,  (Z)  and  the 
present  action  was  case  for  breach  of  contract.  The  judgment  of 
the  lower  court  was  again  for  defendant,  Tindal  C.  J.  saying : 
"  There  is  no  doubt  that  the  property  in  the  wheat  passed  to  the 
plaintiffs,  ....  but  the  question  is  as  to  the  intention  of  the 
parties,  as  evidenced  by  the  contract,  with  reference  to  the  delivery 
of  possession.  And  we  are  of  opinion  that  the  intention  of  the 
parties  under  this  contract  was,  that  the  consignors  should  retain 
the  power  of  withholding  the  actual  delivery  of  the  wheat  in  case 
the  consignee  failed  in  remitting  the  banker's  draft,  not  upon  the 
delivery  of  the  wheat,  but  upon  the  delivery  of  the  bill  of  lading, 
....  and  we  think  the  object  could  have  been  no  other  than 
to  afford  security  to  the  consignors."  But  on  error  to  the  ex- 
chequer chamber,  this  decision  was  unanimously  reversed,  (m)  the 
court,  composed  of  Lord  Abinger  C.  B.,  Parke,  Alderson,  and 
Rolfe  BB.  and  Patterson,  Coleridge,  and  Wightman  J  J.,  saying 
that  they  acceded  to  the  general  principle  of  the  judgment  of 

ih)  2  M.  &  G.  792.  (m)  Wflmshurst  v.  Bowker,  7  M.  &  G. 

(/)  5  Bing.  N.  C.  541.  882. 
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the  common  pleas,  but  could  not  agree  with  it  in  inferring 
from  the  facts  that  the  remitting  of  the  banker's  draft  was  a 
condition  precedent  to  the  vesting  of  the  property  in  the  plain- 
tiffs.  *^  The  delivery  of  the  bill  of  lading  and  remitting  the  bank- 
er's draft  could  not  be  simultaneous  acts :  the  plaintiffs  tntut 
have  received  the  bill  of  lading  and  invoice  before  they  could  send 
the  draft." 

§  389.  In  Waite  v.  Baker,  (n)  which  is  a  leading  case,  decided 
^  Waite  V.  ^^  1848,  the  facts  were  that  the  defendant  at  Bristol 
Baker.  bought  from  One  Lethbridge  500  quarters  of  barley  free 
on  board  at  Eingsbridge,  and  in  answer  to  an  inquiry  about  the 
shipment  wrote  to  Lethbridge :  '*  I  took  it  for  granted  that  yoa 
would  get  a  vessel  for  the  barley  I  bought  from  you  f.  o.  b.,  and 

therefore  did  not  instruct  you  to  seek  one Please  advise 

when  you  have  taken  up  a  vessel,  with  particulars  of  the  port  she 
loads  in,  so  that  I  may  get  insurance  done  correctly."  By  further 
correspondence,  Lethbridge  forwarded  copy  of  the  charter-party 
which  he  had  taken  in  his  own  name ;  advised  the  commencement 
of  the  loading ;  and  on  the  1st  January,  1847,  wrote :  "  I  hope  to 
be  able  to  send  you  invoice  and  bill  of  lading  on  Tuesday  or 
Wednesday."  And  again  on  the  6th :  "  I  expect  the  bill  of  lading 
to-day  or  to-morrow.  I  expect  to  be  in  Exeter  on  Friday,  when  it 
is  very  likely  I  shall  run  down  and  see  you."  The  bills  of  lading 
for  the  cargo  were  to  the  "  order  of  Lethbridge  or  assigns,  paying 
the  freight  as  per  charter."  Lethbridge  took  them  to  Bristol, 
called  on  the  defendant,  and  left  at  his  counting-house,  early  in 
the  morning,  an  unindorsed  bill  of  lading.  At  an  interview  with 
defendant  at  a  later  hour  on  the  same  day,  the  defendant  made 
objections  to  the  quality  of  the  cargo,  saying,  that  it  was  inferior 
to  sample,  offered  to  take  the  cargo  and  tendered  the  amount  in 
money,  but  said  that  he  should  sue  for  eight  shillings  a  quarter  dif- 
ference. Lethbridge  refused  to  accept  the  money  or  to  indorse  tie 
bill  of  lading,  but  took  it  up  from  the  counter  and  went  to  the 
plaintiffs,  from  whom  he  obtained  an  advance  on  indorsing  the  bill 
of  lading  to  them.  The  defendant  obtained  part  of  the  barley 
from  the  ship  before  the  plaintifb  pref^ented  their  bill  of  lading, 
and  the  action  was  trover  for  the  portion  of  the  cargo  so  delivered. 
The  jury  found  that  the  defendant  did  not  refuse  to  accept  the 
barley  from  Lethbridge ;  that  the  tender  was  unconditional ;  and 

(n)  8  Ex.  1. 
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Lethbridge  was  not  an  agent  intrusted  with  the  bill  of  lading 
by  defendant.  There  was  a  verdict  for  the  plaintifiE  at  nisi  prius, 
and  on  the  motion  for  new  trial,  Parke  B.  gave  the  reasons  on 
which  the  rule  was  discharged :  "  It  is  perfectly  clear  that  the 
original  contract  between  the  parties  was  not  for  a  specific  chattel. 
That  contract  would  be  satisfied  by  the  delivery  of  any  500  quar- 
ters of  corn,  provided  the  corn  answered  the  character  of  that  which, 
was  agreed  to  be  delivered.  By  the  original  contract,  therefore, 
no  property  passed,  and  that  matter  admits  of  no  doubt  whatever. 
In  order,  therefore,  to  deprive  the  original  owner  of  the  property, 
it  must  be  shown  in  this  form  of  action,  —  the  action  being  for  the 
recovery  of  the  property,  —  that  at  some  subsequent  time  the  prop- 
erty passed.  It  may  be  admitted  that  if  goods  are  ordered  by  a 
person,  although  they  are  to  be  selected  by  the  vendor  and  to  be 
delivered  to  a  common  carrier  to  be  sent  to  the  person  by  whom  they 
have  been  ordered,  the  moment  the  goods  which  have  been  selected 
in  pursuance  of  the  contract  are  delivered  to  the  carrier,  the  car- 
rier becomes  the  agent  of  the  vendee,  and  such  a  delivery  amounts 
to  a  delivery  to  the  vendee ;  and  if  there  is  a  binding  contract 
between  the  vendor  and  vendee,  either  by  note  in  writing  or  by 
part  payment,  or  subsequently  by  part  acceptance,  then  there  is 
no  doubt  that  the  property  passes  by  such  delivery  to  the  carrier. 
It  is  necessary,  of  course,  that  the  goods  should  agree  with  the  con- 
tract. In  this  case  it  is  said  that  the  delivery  of  the  goods  on  ship- 
board is  equivalent  to  the  delivery  I  have  mentioned,  because  the 
ship  was  engaged  on  the  part  of  Lethbridge  as  agent  for  the  de- 
fendant. But  assuming  that  it  was  so,  the  delivery  of  the  goods 
on  board  the  ship  was  not  a  delivery  of  them  to  the  defendant, 
but  a  deliver^/  to  the  captain  of  the  vessel,  to  be  carried  under  a 
bill  of  lading,  and  that  bill  of  lading  indicated  the  person  for 
whom  they  were  to  be  carried.  By  that  bill  of  lading  the  goods 
were  to  be  carried  by  th^  master  of  the  vessel  for  and  on  account 
of  Lethbridge,  to  be  delivered  to  him  in  case  the  bill  of  lading 
should  not  be  assigned,  and  if  it  should,  then  to  the  assignee.  The 
goods  therefore  still  continued  in  possession  of  the  master  of  the 
vessel,  not  as  in  the  case  of  a  common  carrier,  but  as  a  person  car- 
rying them  on  behalf  of  Lethbridge It  is  admitted  by 

the  learned  counsel  for  defendant  that  the  property  does  not  pass 
unless  there  is  a  subsequent  appropriation  of  the  goods 


846  EFFECT  OF  CONTRACT  IN  PASSING  PBOPEBTY.       [BOOK  IL 

Appropriation  may  be  used  in  another  sense,  viz,  where  both  par- 
ties agree  upon  the  specific  article  in  which  the  property  is  to  pass, 
and  nothing  remains  to  be  done  in  order  to  pass  it.  It  is  con- 
tended in  this  case  that  something  of  that  sort  Subsequently  took 
place.     I  must  own  that  I  think  the  delivery  on  board  the  vessel 

could  not  be  an  appropriation  in  that  sense  of  the  word 

The  vendor  has  made  his  election  to  deliver  those  500  quarters  of 
com.  The  next  question  is,  whether  the  circumstances  which  oc- 
curred at  Bristol  afterwards,  amount  to  an  agreement  by  both 
parties  that  the  property  in  those  500  quarters  should  pass.  I 
think  it  is  perfectly  clear  that  there  is  no  pretence  for  saying  that 
Lethbridge  agreed  that  the  property  in  that  com  should  pass.  It 
is  clear  that  his  object  was  to  have  the  contract  repudiated,  and 
thereby  to  free  himself  from  all  obligation  to  deliver  the  cargo. 
On  the  other  hand,  as  has  been  observed,  the  defendant  wished  to 
obtain  the  cargo,  and  also  to  have  the  power  of  bringing  an  action 
if  the  corn  did  not  agree  with  the  sample.  It  seems  evident  to  me 
that  at  the  time  when  the  unindorsed  bill  of  lading  was  left,  there 
was  no  agreement  between  the  two  parties  that  that  specific  cargo 

should  become  the  property  of  the  defendant There  is  a 

contract  to  deliver  a  cargo  on  board,  and  probably  for  an  assign- 
ment of  that  cargo  by  indorsing  the  bill  of  lading  to  the  defend- 
ant ;  but  there  was  nothing  which  amounted  to  an  appropriation^ 
in  the  sense  of  that  term  which  alone  would  pass  the  property. ^^ 
This  conclusion  of  the  learned  judge  is  substantially  a  statefiaent 
that,  though  the  determination  of  election  by  the  vendor  was  com- 
plete, and  the  appropriation  therefore  perfect  in  one  sense,  yet  the 
reservation  of  thejv^  disponendi  prevented  it  from  being  complete 
"  in  that  sense  of  the  term  which  alone  would  pass  the  property.*' 
The  case  is  quite  in  harmony  with  all  the  later  decisions  on  the 
subject. 

§  390.  Van  Casteel  v,  Booker  (o)  was  decided  by  the  same 
Van  Cas-  court  in  the  same  year.  The  goods  in  that  case  had  been 
Booker.  placed  by  the  vendor  on  board  of  a  vessel  sent  for  them 
by  the  vendees,  and  a  bill  of  lading  taken  for  them  deliverable 
"  to  order  or  assigns,"  and  showing  that  they  were  "freight  free," 
and  the  bill  of  lading  was  indorsed  in  blank  by  the  vendor  and 
sent  to  the  vendees.   On  the  different  questions  arising  in  the  case, 

(o)  2  Ex.  691. 
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which  were  numerous,  it  was  held :  First,  that  the  decisions  in 
Ellershaw  v.  Magniac  (|?)  and  Waite  v.  Baker  (j)  had  been  cor- 
rect in  holding  that  the  fact  of  making  the  bill  of  lading  deliverable 
to  the  order  of  the  consignor,  was  decisive  to  show  that  no  property 
pasBed  to  the  consiffneey  it  being  clearly  intended  by  the  consignor 
to  preserve  his  title  to  the  goods  till  he  did  a  further  act.  Second, 
that  notwithstanding  the  form  of  the  bill  of  lading,  the  contract 
may  be  really  made  by  the  consignor  as  agent  of  the  vendee  and 
in  his  behalf,  and  it  was  a  question  for  the  jury^  (9^)  in  the  case 
before  the  court,  what,  under  all  the  circumst^tnces,  was  the  real 
intention  of  the  consignors  or  vendors.  On  the  new  trial,  the  jury 
found  that  the  goods  were  put  on  board  for,  and  on  account  of, 
and  at  the  risk  of,  the  buyer,  and  the  court  refused  to  set  aside 
the  general  verdict  for  the  defendants  which  had  been  entered  on 
this  finding  of  the  jury. 

§  391.  In  1850  the  case  of  Jenkyns  v.  Brown  (r)  was  decided 
in  the  queen's  bench.  Klingender,  a  merchant  in  New  jenkyns  v, 
Orleans,  had  bought  a  cargo  of  com  on  the  order  of  _^">^^- 
plaintiffs,  and  taken  a  bill  of  lading  for  it,  deliverable  to  his  own 
order.  He  then  drew  bills  for  the  cost  of  the  cargo  on  the  plain- 
tiffs, and  sold  the  bills  of  exchange  to  a  New  Orleans  banker,  to 
whom  he  also  indorsed  the  bill  of  lading.  He  sent  invoices  and  a 
letter  of  advice  to  the  plaintiffs,  showing  that  the  cargo  was  bought 
and  shipped  on  their  account.  Held  that  the  property  did  not 
pass  to  plaintiffs,  as  the  taking  of  a  bill  of  lading  by  Klingender  in 
his  own  name  was  "nearly  conclusive  evidence"  that  he  did  not 
intend  to  pass  the  property  to  plaintiffs ;  that  by  delivering  the  in- 
dorsed bill  of  lading  to  the  buyer  of  the  bills  of  exchange,  he  had 
conveyed  to  them  "  a  special  property  "  in  the  cargo  ;  and  by  the 
invoice  and  letter  of  advice  to  the  plaintiffs  he  had  passed  to  them 
the  "  general  property  "  in  the  cargo,  subject  to  this  special  prop- 
erty, so  that  the  plaintiffs'  right  to  the  goods  would  not  arise  till 
the  bills  of  exchange  were  paid  by  them. 

§  892.  The  case  of.  Turner  v.  Trustees  of  Liverpool  Docks,  («) 

{p)  6  Ex.  570.    The  case  was  not  le-  (r)  14  Q.  B.  496,  and  19  L.  J.  Q.  B. 

ported  tiU  some  years  after  it  had  heen  286. 

decided.  («)  6  Ex.  543.    See,  also,  Schotsman  v. 

(q)  2  Ex.  1.  Lancaster  &  York  Railway  Company,  L. 

W  [Sm  Ogg  0.  Shnter,L.  R.  10  C.  P.  R.  2  Ch.  App.  332,  and  other  cases  cited, 

159, 163, 165.]  pott,  book  V.  ch.  v.  on  "  Stoppage  in 

Transitn." 
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was  decided  in  the  exchequer  chamber  in  1851,  the  court  being 
Turner  v.  Composed  of  Patteson,  Coleridge,  Wightman,  Erie,  Wil- 
Svf  rpoor  liams,  and  Talfourd  J  J.  A  cargo  of  cotton  had  been  pnr- 
Docks.  chased  in  Charleston,  on  the  order  of  Higginson  &  Dean  of 
Liverpool,  and  put  on  board  their  own  vessel,  which  had  been 
sent  for  it.  Bills  of  exchange  for  the  price  were  drawn  by  Men- 
love  &  Co.  on  the  buyers,  and  sold  to  Charleston  bankers,  to 
whom  were  transferred,  as  security,  the  bills  of  lading,  which  had 
been  signed  by  the  master.  The  bills  of  lading  made  the  goods 
deliverable  "  to  order,  or  to  our  (Menlove  &  Co.'s)  assigns,  he  or 
they  paying  freight,  nothing^  being  oumer^s  property. ^^  The  ques- 
tion was,  whether  by  delivery  on  board  the  purchaser's  own  vessel, 
and  by  the  statement  in  the  bill  of  lading  that  the  cotton  was 
owner's  property,  the  title  had  so  passed  as  to  render  inoperative 
the  transfer  of  the  bill  of  lading  to  the  Charleston  bankers.  The 
court  took  time  to  consider,  and  the  decision  was  given  by  Patte- 
son J.,  who  said :  "  There  is  no  doubt  that  the  delivery  of  goods 
on  board  the  purchaser's  own  ship  is  a  delivery  to  him,  unless  the 
vendor  protects  himself  by  special  terms,  restraining  the  effect  of 
such  delivery.  In  the  present  case,  the  vendors,  by  the  terms  of 
the  bill  of  lading,  made  the  cotton  deliverable  at  Liverpool,  to 
their  order  or  assigns,  and  there  was  not,  therefore,  a  delivery  of 
the  cotton  to  the  purchasers  a%  owners^  although  there  was  a  de- 
livery on  board  their  ship.  The  vendors  still  reserved  to  them- 
selves,  at  the  time  of  delivery  to  the  captain,  the  jus  disponendi  of 
the  goods,  which  he  by  signing  the  bill  of  lading  acknowledged, 
and  without  which  it  may  be  assumed  that  the  vendors  would  not 

have  delivered  them  at  all The  plaintiffs  in  error  rely 

upon  the  terms  of  the  invoice  and  the  expression  in  the  bill  of 
lading,  that  the  cotton  is  free  of  freight,  being  owner's  property, 
as  showing  that  the  delivery  on  board  the  ship  was  with  intention 
to  pass  the  property  absolutely  ;  but  the  operative  terms  of  the 
bill  of  lading,  as  to  the  delivery  of  the  goods  at  Liverpool,  and  the 
letter  of  Menlove  &  Co.,  of  the  23d  October,  show  too  clearly  for 
doubt,  that  notwithstanding  the  other  terms  of  th6  bill  of  lading 
and  the  invoice,  Menlove  &  Co.  had  no  intention,  when  they  de- 
livered the  cotton  on  board,  of  parting  with  the  dominion  over  it, 
or  vesting  the  absolute  property  in  the  bankrupts." 
§  393,  EUershaw  v.  Magniac  (^)  was  decided  prior  to  Van  Cas- 

(0  6  Ex.  570. 
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teel  V.  Booker,  (u)  and  is  referred  to  in  that  case,  but  was  not 
reported  till  1851.  There  the  plaintifE  had  contracted  EUerehaw 
with  C.  &  Co.  of  London  and  Odessa,  for  the  purchase  of  ^-Magniac. 
1,700  quarters  of  Odessa,  linseed,  had  paid  half  the  price,  and  had 
sent  the  Woodhouaef  a  vessel  chartered  by  himself  ^^  to  take  on 
board,  from  agents  of  the  said  freighter,  about  1,700  quarters  of 
linseed,  in  bulk';  "  and  a  quantity  of  linseed  was  put  on  board  the 
vessel  at  Odessa,  the  partner  there  writing  to  the  London  partner, 
"  With  regard  to  your  sales  of  linseed,  Mr.  Ellershaw  will  receive 
a  part  by  the  Woodhouae ; ^^  and  again,  "by  Friday's  post  you 
shall  have  the  bill  of  lading  of  the  linseed,  by  the  Woodhouse.^^ 
The  Odessa  partner  afterwards  took  a  bill  of  lading  for  the  cargo, 
and  made  it  deliverable  '^  to  order  or  assigns,"  and,  being  in  diffi- 
culties, got  advances  by  transferring  the  bills  of  lading  to  the  de- 
fendant. Held,  by  the  court  (Lord  Abinger  C.  B.  and  Parke  and 
Alderson  BB.),  that  the  shippers,  by  making  the  linseed  delivera- 
ble to  order  by  the  bill  of  lading,  clearly  showed  the  intention  to 
preserve  the  right  of  property  and  possession  in  themselves^  until 
they  had  made  an  assignment  of  the  bill  of  lading  to  some  other 
person :  and  the  property,  therefore,  had  not  passed  to  the  plain- 
tiff. 

§  394.  In  Joyce  v.  Swan,  (2;)  a  decision  was  rendered  in  1864, 
by  the  common  pleas,  on  the  following  facts  :  McCarter,  j  ^ 
of  Londonderry,  on  the  14th  February,  1863,  ordered  Swan. 
one  hundred  tons  of  guano  from  Seagrave  &  Co.  of  Liverpool,  with 
whom  he  had  been  in  the  habit  of  dealing,  and  was  on  very  inti- 
mate terms.  On  the  26th  he  was  informed  that  the  Anne  and  Is- 
abella had  been  engaged  to  carry  about  one  hundred  and  fifteen 
tons,  and  ^'  we  presume  we  may  value  upon  you  at  six  months 

from  the  date  of  shipment  at  lOL  per  ton Please  say  if  you 

purpose  effecting  insurance  at  your  end."  On  the  2d  March,  Mo- 
Carter  oifdered  Joyce,  the  plaintiff,  an  insurance  broker,  to  insure 
for  him  ^^  1,200Z.  on  guano,  valued  at  1,2002.,  per  Anne  and  Isa- 
bella^ from  Liverpool  to  Derry."  Then  on  the  8d  March,  McCar- 
ter wrote  to  Seagrave  &  Co.,  in  relation  to  the  price  of  101. :  "  I 
really  cannot  understand  this,  when  I  know  that  Mr.  Lawson  sup- 
plies your  guano,  in  Scotland,  at  9L  15».  net,  there  to  dealers ;  be- 
sides, I  look  for  the  special  allowance  made  to  me  at  the  origin  of 
our  transactions,  and  now  that  you  are  making  some  changes,  it 

(tf)  2  Ex.  691,  702.  (x)   17  C.  B.  N.  S.  84. 
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may  be  as  well  that  I  should  know  how  we  are  to  get  on  for  ihe 
future.     I  should  be  sorry,  indeed,  to  appear  unreasonable  in  my 
demands,  but  you  will  admit  there  is  no  one  in  this  country  has 
a  prior  claim  on  you."     The  letter  ended  with  a  request  to  send 
him  some  flowering  shrubs,  *'  in  charge  of  captain."     Seagrave  & 
Co.  received  this  letter  on  the  4th  March,  and  fearing  from  its 
tenor  that  McCarter  would  not  accept  the  cargo,  insured  it  in  tbeir 
own  name,  on  that  day,  and  took  a  bill  of  lading,  ^^  to  order  of 
Seagrave  &  Co.,  or  their  assigns."     They  also  on  the  same  day 
made  out  an  invoice  of  ^^  the  particulars  of  guano  delivered  to  ac- 
count of  McCarter,  by  Seagrave  &  Co.,  per  Anne  and  Isabella. 
The  invoice  and  bill  of  lading  were  forwarded  in  a  letter  to  the 
senior  partner  of  Seagrave  &  Co.,  who  was  then  in  Ireland,  and  on 
the  evening  of  Saturday,  the  7th  March,  he  went  on  a  friendly 
visit  to  McCarter's  private  house  near  Londonderry,  and  there  told 
him  that  he  had  received  these  papers  from  his  partners,  who  feared 
that  McCarter  was  not  satisfied.    McCarter  said  he  was  quite  will- 
ing to  take  the  cargo,  and  on  Monday  morning  they  went  into 
town  together,  and  at  McCarter*s  office  Seagrave  indorsed  the  bill 
of  lading  to  McCarter  and  obtained  from  him  an  acceptance  for 
the  price,  which  he  at  once  inclosed  to  his  firm  at  Liverpool.    After 
this  and  on  the  same  day,  they  heard  that  the  Anne  and  Isabella 
had  been  wrecked  on  the  evening  of  Saturday  the  1th,     The  ac- 
tion was  on  the  policy  effected  by  Joyce  in  behalf  of  McCarter, 
and  was  defended  by  the  underwriters  on  the  ground  that  the  prop- 
erty had  not  passed  to  the  purchaser,  and  that  he  had  therefore  no 
insurable  interest.     Erie  J.  charged  the  jury  that  it  was  not  a  nec- 
essary condition  of  the  passing  of   the  property  that  the  price 
should  be  agreed  on  ;  that  there  might  be  a  contract  of  sale,  leav- 
ing the  price  to  be  afterwards  settled  ;  that  if  the  guano  was  ap- 
propriated to  McCarter  when  put  on  board  by  Seagrave  &  Co.  with 
the  intention  of  passing  the  property,  they  must  find  for  plaintiff, 
but  if  they  intended  to  keep  it  in  their  own  hands  and  under  their 
own  control  till  a  final  arrangement  took  place  as  to  the  terms  of 
the  bargain,  they  must  find  for  defendant.     The  verdict  was  for 
plaintiff,  and  was  sustained  by  the  court.     The  letter  of  McCarter 
was  construed   by  the  judges  as  a  ^^ grumbling"  assent  to  the 
price. 

§  895.  It  is  to  be  remarked  that  this  case  is  not  at  all  in  conflict 
with  Turner  v.  Liverpool  Docks,  or  Waite  v.  Baker,  in  holding 
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tihat  although  the  shipper  took  the  bill  of  lading  to  his  own  order, 
yet  the  property  had  passed  when  the  goods  were  put  on  Observa- 
board.  The  distinction  is  a  plain  one.  In  the  former  th^s  case. 
cases  the  shipper  had  taken  the  bill  of  lading  to  his  own  order 
for  the  purpose  of  retaining  control  of  the  goods  for  his  own  se- 
curity ;  but  in  Joyce  v.  Swan  the  shippers  and  vendors  had  no 
purpose  nor  desire  to  keep  any  control  of  the  goods,  but,  on  the 
contrary,  wished  the  buyer  to  take  them.  They  were  doubtful  of 
the  buyer's  meaning,  and  therefore  took  a  precaution  against  leav- 
ing the  property  uninsured  and  uncared  for  if  his  letter  meant 
that  he  refused  the  purchase  ;  but  they  were  acting  as  his  agents 
and  intended  to  reserve  nothings  no  jus  disponendi^  if  his  meaning 
was  that  he  assented  to  the  price.  The  buyer  interpreted  his  own 
language  just  as  the  court  did ;  he  had  meant  to  take  the  goods 
even  at  the  price  of  102.,  and  that  being  so,  the  vendors  were  his 
agents  in  taking  the  bills  of  lading ;  and  the  case  is  exactly  in  ac- 
cord with  Van  Casteel  v.  Booker,  (y)  where  it  was  left  to  the  jury 
to  decide,  as  a  question  of  fact,  what  was  the  intention  of  the 
vendor  under  all  the  circumstances  of  the  case ;  and  with  Brown 
V.  Hare,  (z)  where  it  was  held  that  the  question  of  intention  must 
be  considered  as  having  been  disposed  of  by  the  verdict  of  the  jury, 
because  it  was  one  of  the  facts  for  their  decision  on  the  trial. 

§  896.  In  Moakes  v.  Nicholson,  (a)  the  facts  were,  that  a  sale 
was  made  by  one  Josse  to  Pope  for  cash,  of  a  quantity  of  Moakes  v. 
coal,  parcel  of  a  heap  lying  in  Josse's  yard,  to  be  shipped  N*®*^<*^*<>°- 
on  board  of  a  vessel  chartered  by  Pope  in  his  own  name  and  on 
his  own  behalf,  to  carry  it  to  London.  The  coal  was  shipped  by 
Josse,  who  took  three  bills  of  lading,  making  the  coal  deliverable 
to  "  Pope  or  order."  Only  one  of  the  three  bills  was  stamped, 
and  that  was  kept  by  Josse,  but  the  second,  with  invoice  and  let- 
ter of  advice,  was  sent  to  Pope  on  the  19th  December,  and  received 
by  him  on  the  20th.  Josse,  being  unable  to  get  the  price  from 
Pope,  sent  the  stamped  bill  to  his  agent,  the  defendant.  In  the 
mean  time,  on  the  18th  December,  Pope  had  sold  the  coal  on  the 
London  Exchange,  but  before  it  had  been  separated  from  the  heap 
in  Josse's  yard,  to  the  plaintiff,  who  paid  for  the  coals  before  action 
brought. ,  The  defendant  induced  the  captain  of  the  vessel  to  refuse 

(y)  2  Ex.  691.  (a)  34  L.  J.  C.  P.  273  ;  19  C.  B.  N.  S. 

(z)  In  Cam.  Scacc  4  H.  &  N.  822 ;  29    290. 
I'.  J.  £z.  6. 
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delivery  to  the  plaintiff,  and  took  possession  of  the  coal  himself. 
The  plaintiff  brought  trover.  Held,  first,  that  the  plaintiff  had 
no  better  right  than  his  vendor.  Pope,  because  at  the  time  of  his 
purchase  the  goods  were  not  ascertained,  and  no  bills  of  lading  had 
been  given,  so  that  the  sale  had  not  been  made  by  a  transfer  of 
documents  of  title ;  secondly,  that  no  title  had  passed  to  Pope 
from  Josse,  because  the  retention  of  the  stamped  bill  of  lading  by 
the  latter  was  a  dear  indication  of  his  intention  to  reserve  Hiejui 
disponendi  ;  thirdly,  that  the  intention  of  Josse  was  a  fact  to  be 
determined  by  the  jury.  (6)  But  semble,  per  Byles  and  Kealing 
JJ.,  that  if  Pope's  sale  had  been  made  after  his  receipt  of  the  bill 
of  lading  by  indorsing  it  over,  although  unstamped,  to  a  bond  fide 
purchaser,  the  result  might  have  been  different.  The  ratio  deci- 
dendi of  the  case  was  clearly  that  Pope's  sale  was  of  a  thing  not 
yet  his,  of  property  not  yet  acquired,  and  therefore  inoperative  to 
pass  the  property.    Ante^  §  78. 

§  897.    In  Falk  v.  Fletcher,  ((?)   the  plaintiff,  a  merchant  of 
Faik  V,       Liverpool,  acting  in  behalf  of  De  Mattos  of  London,  had 
Fletcher,      chartered  from  the  defendant  a  vessel  to  load  a  complete 
cargo  of  salt  for  Calcutta.     The  plaintiff  had  put  on  board  about 
1,000  tons  of  salt,  for  which  he  took  receipts  in  his  own  name, 
when  De  Mattos   failed,  and  the  plaintiff  declined  to  continue 
loading,  whereupon  the  defendant  filled  up  the  vessel  for  his  own 
account,  and  refused  to  deliver  to  the  plaintiff  bills  of  lading  for 
the  1,000  tons,  on  the  ground  that  they  belonged  to  De  Mattos. 
It  was  proven  that  the  plaintiff  was  in  the  habit  <St  buying  such 
cargoes  for  De  Mattos,  and  charged  him  no  commission,  bat  an 
advance  on  the  cost  of   the  salt  to  remunerate  himself  for  his 
trouble ;  that  the  plaintiff  always  paid  for  the  salt  and  loaded  it 
at  his  own  expense,  and  when  the  cargo  was  completed  sent  in- 
voices to  De  Mattos  and  received  the  acceptances  of  the  latter  for 
the  cost.    Held,  under  these  circumstances,  a  question  of  intention 
for  the  jury,  whether  the  plaintiff  intended  to  part  with  the  prop- 
erty in  the  salt  or  to  reserve  it,  and  a  verdict  in  favor  of  the 
plaintiff  that  he  had  not  parted  with  the  goods  was  maintained. 
Shepherd  V.       §  398.  In  Shepherd  v.  Harrison  (<2)  the  facts  were 
Harrison.     ^^^^  Paton,  Nash  &  Co.,  merchants  of  Pe^nambuco, 

(6)  [Merchants'  National  Bank  v.  Bangs,        {d)  L.  B.  4  Q.  B.  197,  493 ;  L.  B.  5  & 
102  Mass.  291.]  L.  116. 

(c)  18  C.  B.  N.  S.  408 ;  34  L.  J.  C.  P. 
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bonght  for  the  plaintiff,  a  merchant  of  Manchester,  certain  cotton, 
shipped  it  on  the  defendant's  steamship  Olinda^  taking  a  bill  of 
lading.  They  then  wrote  to  the  plaintiff,  saying,  ^^  Inclosed  please 
find  invoice  and  hill  of  lading  of  200  bales  cotton  shipped  per 
Olinda^  costing  851^.  2«.  7dF."  The  letter  also  announced  that  a 
draft  had  been  drawn  for  the  price  in  favor  of  George  Paton  & 
Co.,  the  agents  in  Liverpool  of  Paton,  Nash  &  Co.,  "  to  which  we 
beg  your  protection."  The  invoice  was  headed  "  Invoice,  4c. 
on  account  and  risk  of  Messrs.  John  Shepherd  &  Co.  (the  pur- 
chaser)." The  bill  of  .lading,  however,  was  not  inclosed  in  the 
letter  to  the  plaintiff,  but  was,  together  with  the  bill  of  exchange, 
inclosed  to  George  Paton  &  Co.  of  Liverpool,  who  at  once  sent  a 
letter  to  the  plaintiff  inclosing  the  bill  of  lading  and  the  bill  of 
exchange  drawn  on  him,  and  stating,  ^^We  beg  to  inclose  bill 
of  lading  for  200  bales  cotton  shipped  by  Paton,  Nash  &  Co., 
per  Olinda^  s.  s.  on  your  account.  We  hand  also  their  draft  on 
your  good  selves  for  cost  of  the  cotton,  to  which  we  beg  your  protec- 
tion." The  plaintiff  refused  to  accept  the  bill  of  exchange,  but 
retained  the  bill  of  lading,  and  demanded  the  cotton  from  the 
master  of  the  ship,  who,  however,  delivered  the  goods  to  George 
Paton  &  Co.,  on  a  duplicate  bill  of  lading  held  by  them,  and  on 
receiving  an  indemnity  against  the  plaintiff's  claim.  The  plain- 
tiff's action  was  trover  against  the  master,  but  all  the  courts  were 
unanimous  in  &vor  of  the  defendant,  and  it  was  held  in  the  House 
of  Lords :  first,  that  the  ju9  dUponendi  had  been  reserved  by  the 
vendors  ;  secondly,  that  where  a  bill  of  exchange  for  the  price  of 
goods  is  inclosed  to  the  buyer  for  acceptance,  together  with  the 
bill  of  lading  which  is  the  symbol  of  the  property  in  the  goods, 
the  buyer  cannot  lawfully  retain  the  bill  of  lading  without  ac- 
cepting the  bill  of  exchange;  that  if  he  does  so  retain  it,  he 
thereby  acquires  no  right  to  the  bill  of  lading  or  the  goods,  (d^) 
§  399.  The  following  seem  to  be  the  principles  established  by 
the  foregoing  authorities  :  First.  Where  goods  are  de-  ^^^^  ^^ 
livered  by  the  vendor  in  pursuance  of  an  order,  to  a  com-  dnced  from 
mon  carrier  for  delivery  to  the  buyer,  the  delivery  to  the  of  the  au- 
carrier  passes  the  property,  he  being  the  agent  of  the  ^"  *** 
vendee  to  receive  it,  and  the  delivery  to  him  being  equivalent  to 

((A)  [First  National  Bank  of  fCaiio  v.    Gardner,  12  Gush.  19,  23;  Allen  v,  Wil- 
Ciocker,  HI  Mass.  166, 167  ;  De  Wolf  v.    Hams,  12  Pick.  297 J 

2d 
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a  delivery  to  the  vendee,  (e)  Secondly.  Where  goods  are  de- 
livered on  board  of  a  vessel  to  be  carried,  and  a  bill  of  lading  is 
taken,  the  delivery  by  the  vendor  is  not  a  delivery  to  the  buyer, 
but  to  the  captain  as  bailee  for  delivery  to  the  person  indicated 
by  the  bill  of  lading,  as  the  one  for  whom  they  are  to  be  car- 
ried. (6^)  This  principle  runs  through  all  the  cases,  and  is  clearly 
enunciated  by  Parke  B.  in  Waite  v.  Baker,  (/)  and  by  Byles  J. 
in  Moakes  v.  Nicholson,  (jg)  And  the  above  two  points  were  ap- 
proved as  an  accurate  statement  of  the  law  by  Lord  Chelmsford 
in  Shepherd  v.  Harrison,  supra.  Thirdly.  The  fact  of  making 
the  bill  of  lading  deliverable  to  the  order  of  the  vendor,  is,  when 
not  rebutted  by  evidence  to  the  contrary,  almost  decisive  to  show 
his  intention  to  reserve  the  jits  disponendiy  and  to  prevent  the  prop- 
erty from  passing  to  the  vendee.  (A)     Fourthly.  The  primd  facie 

{e)  Waite  v.  Baker,  2  Ex.  1.    See,  also,  Higby,  5  Wis.  62.    A  delivery  of  an  article 

Dawes  v.  Peck,  8  T.  R.  330;  DuttoD  v.  sold  to  a  person  appointed  by  the  vendee 

Solomon  son,  3  B.  &  P.  582  ;  London  &  to  receive  it,  is  a  delivery  to  the  vendee. 

North    Western    Railway    Company    v.  Wing  v.  Clark,  24  Maine,  366,  373  ;  Hnn- 

Bartletr,  7  H.  &  N.  400,  and  31  L.  J.  Ex.  ter  v.  Wright,  12  Allen,  548.     So  a  deliv- 

92 ;  Dunlop  v.  Lambert,  6  CI.  &  Fin.  600  ;  ery  at  the  place  agreed,  nothing  remain 

[Putnam  v,  Tillotson,  13  Met.  517  ;  Stan-  ing  to  be  done  by  the  vendor.    Nichols  r. 

ton  V.  Eager,   16   Pick.   467 ;  Ludlow  t\  Morse,  100  Mass.  523.] 

Bowne,   1   John.   15  ;  Johnson  v.    Stod-  (ei)  [Gabarron  v.  Kreeft,  L.  R.  10  Ex. 

dard,  100  Mass.  306;  Orcutt  v.  Nelson,  1  274,  281.] 

Gray,    536 ;    Merchant    v.   Chapman,  4  (/)  2  Ex.  I. 

Allen,  362 ;  Hunter  v.  Wright.  12  Allen,  (g)  19  C.  B.  N,  S.  290;  34  L.  J.  C.  P. 

548;  Woolsey  v.  Bailey,  27  N.   H.  217;  273. 

Arnold  v,  Prout,  51  N.  H.  587,  58St;  Gar-  (A)  WilmBhurst  v,  Bowker,  2  M.  &  G. 

land  V.  Lane,  46  N.  H.  245 ;  Goodwyn  v.  792 ;  Ellershaw  v.  Magniac,  6  Ex.  570; 

Douglas,  1  Cheeves  L.  &  Eq.  (S.  Car.)  Waite  ».  Baker,  2  Ex.  1 ;  Van  Casteel  9. 

174;  Waldron  v.  Romaine,  22  N.  Y.  368  ;  Booker,  2  Ex.   691 ;  Jenkyns  v.  Brovo, 

Summeril  v.  Elder,  1  Binney,  106;  Grif-  14  Q.  B.  496,  and  19  L.  J.  Q.  B.  286; 

fith  V.  Ingledew,  6  Serg.  &  R.  429  ;.  Rod-  Shepherd  v,  Harrison,  L.  R.  4  Q.  B.  196, 

gers  y.  Phillips,  40  N.  Y.  519  ;  Magruder  493;    5    Eng.    App.    116;     [Merchants* 

r.  Gage,  33  Md.   344;  ante,  §  362;  Fir^t  National  Bank  r.  Bangs,  102  Mass.  295, 

National  Bank  of  Cairo  v.  Crocker,  111  296,  stated  ante,  §  382,  note  (a) ;  Ames  J. 

Mass.  166.     To  produce  the  effect  stated  in  First  National  Bank  of  Cairo  r.  Crocker, 

in  the  text  it  is  not  necessary  that  any  111  Mass.  1 67.     Where  an  unpaid  vendor, 

particular  carrier  should  be  designated  by  shipping  goods  under  a  contract  of  sale, 

the  buyer ;  Garland  v.  Lane,  46  N.   H.  takes  a  bill  of  lading  making  the  goods 

245,  248 ;  Arnold  v,  Prout,  51  N.  H.  587,  delivtrable  to  his  order,  and  retains  mch 

589;  nor  does  it  make  any  difference  which  bill  of  lading  in  his  own  or  his  agent's 

party  is  to  pay  the  freight  for  the  goods,  hands  for  his  own  prot(H:tion,  he  does  not 

Dutton  V.  Solomonson,  3  B.  &  P.  584 ;  reserve  the  vendor's  lien  only,  in  case  of 

Vale  V.   Bayle,   Cowp.    294;    Ranny  r.  the  purchaser's  making  default  in  the  pay- 
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conclusion  that  the  vendor  reserves  the  jus  dUponendi^  when  the 
bill  of  lading  is  to  his  order,  may  be  rebutted  by  proof  that  in  so 
doing  he  acted  as  agent  for  the  vendee,  and  did  not  intend  to 
retain  control  of  the  property  ;  and  it  is  for  the  jury  to  determine, 
as  a  question  of  fact,  what  the  real  intention  was.  (i)  Fifthly. 
That  although  as  a  general  rule  the  delivery  of  goods  by  the  ven- 
dor, on  board  the  purchaser's  own  ship,  is  a  delivery  to  the  pur- 
chaser, and  passes  the  property,  yet  the  vendor  may  by  special 
terms  restrain  the  effect  of  such  delivery,  and  reserve  the  jus  dis- 
ponendiy  even  in  cases  where  the  bills  of  lading  show  that  the 
goods  are  free  of  freight,  because  owner's  property.  (A)  Sixthly. 
That  where  a  bill  of  exchange  for  the  price  of  goods  is  inclosed 
to  the  buyer  for  acceptance,  together  with  the  bill  of  lading, 
the  buyer  cannot  retain  the  bill  of  lading  unless  he  accepts 
the  bill  of  exchange :  and  if  he  refuse  acceptance  he  acquires 
no  right  to  the  bill  of  lading  or  the  goods  of  which  it  is  the 
symbol.  (Z) 

ment  of  the  price,  but  reserves  a  right  of  v,  Sav.  Ass'n,  S.  C.  3  W.  N.  Cas.  (Phil.  Ap. 

disposing  of  the  goods  po  lon|?  at  least  as  5, 1877) ;  4  Am.  Law  Times,  89.    In  First 

the  parchaser  continues  in  default.    Ogg  National  Bank  of  Cairo  v.  Crocker,  111 

V.  Shuter,  1  C.  P.  Div.  47.]  Mass.  163,  it  appeared  that  A.,  in  Illinois, 

(i)  Van  Casteel  v.  Booker,  2  Ex.  691 ;  being  indebted   to  the  defendants,    who 

Brown  v.  Hare,  4  H.  &  N.  822,  and  29  L.  were  commission   merchants  in  Boston, 

J.  Ex.  6;  Joyce  v.  Swan,  17  C.  B.  N.  S.  for   advances,  promised    that    he  would 

84;  Moakes  t*.  Nicholson,  19  C.  B.  N.  S.  ''make  it  right"  at  the  next  shipment. 

290 ;  34  L.  J.  .C.  P.  273.  He  afterwards  shipped  goods  to  Boston, 

{k)  Turner  v.  Liverpool  Dock  Trus-  taking  a  bill  of  lading  stating  that  the 

tees,  6  Ex.  543  ;  EUerahaw  v.  Magniac,  6  goods  were  "  consigned  to  shipper's  order," 

Ex.570;  Brandt  y.  Bowl  by,  2  B.  &  Ad.  but  containing  "under  the  heading  "con- 

932;  Van  Casteel  v.  Booker,  2  Ex.  691 ;  signecs^the  name  of  the  defendants.    He 

Moakes  v.  Nicholson,  19  C.  B.  N.  S.  290;  drew  on  the  defendants,  attached  the  bill 

34  L.  J.  C.  P.  273;  Fulke  v.  Fletcher,  18  of  lading  to  the  draft,  and  had  the  draft 

C.  B.  N.  S.  403;  34  L.  J.   C.  P.   146;  discounted;  the  defendants  refused  to  ac- 

Schotsman    v.  Lancashire    &    Yorkshire  cept  the  draft,  and  it  was  taken  up  by  A. 
Kailway  Company,  L.  li.  2  Cb.  App.  332 ;  *  The  goods  afterwards  arrived  and  were 

Gumm  V.  Tyrie,  L.  J.  33  Q.  B.  97 ;  in  delivered  to  the  defendants.   Subsequently 

error,  .34  Q.  B.  124.  A.  drew  a  draft  against  the  goods  on  B. 

(/)  Shepherd  r.  Harrison,  *M/»ra,  §  398 ;  in  Boston,  and  delivered  jt  with  the  bill 

[Bank  of  Rochester  v.  Jones,  4  Comst.  of  lading  attached,  to  the  plaintiff,  who 

497,  502  ;  Winter  v.  Coit,  3  Selden,  288;  discounted  it  and  presented  it  to  B.,  who 

Marine  Bank  of  Chicago  v.  Wriglit,  48  accepted  and  paid  it.    Between  the  time 

N.  Y.  1 ;  Fifih  National  Bank  of  Chicago  when   this  second  draft  was  discounted, 

V.  Bayley,  115  Muss.  228,  230  ;  Alderman  and  the  time  when  it  was  accepted,  the  de- 

r.  Eastern   K.   U.   Co.   115   Mass.  233;  fendants  sold  the  goods;  it  was  held  that 

Ames  J.  in  First  National  Bank  of  Green  the  act  of  the  defendants  in  taking  pos- 
Bay  V.  Dearborn,  115  Mass.  222  ;  Millar    session  of  the  goods  was  wholly  unauthor- 
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ized,  and  gaye  them  neither  valid  title  nor  rial  whether  the  bill  of  lading,  when  delir- 

lawful    possession ;    and    in    proceeding  ered  to  the  plaintiff,  was  indorsed  bj  A. 

afterwards  to  sell  them  as  if  they  were  in  blank  or  to  the  order  of  B.    See  De* 

their  own,  and  appropriating  the  proceeds,  Wolf  v.  Gardner,  12  Cnsh.  19;  Bank  of 

they  were  gnilty  of  a  wrongful  conversion ;  Rochester  v.  Jones,  ntpra.] 
and  it  was  also  .held  that  it  was  immate- 
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§  400.  An  attempt  must  now  be  made  to  give  a  summary, 
necessarily  very  imperfect,  of  the  principles  of  the  civil  law,  in 
regard  to  the  nature  of  the  contract  of  sale  and  its  effect  in  pass- 
ing the  property  in  the  thing  sold.  The  subject  is  the  more  dif- 
ficult, because  there  is  a  marked  distinction  between  the  modem 
civil  law  and  the  Roman  law,  and  because  the  doctrines  are  subtle 
and  technical,  requiring  for  elucidation  at  least  some  general  idea 
of  the  mode  in  which  the  Romans  entered  into  contracts  at  dif- 
ferent periods  in  their  history. 

§  401.  The  civilians  of  the  present  generation  have  enjoyed 
an  immense  advantage  over  their  eminent  predecessors,   Discovery 
Pothier  and  D'Aguesseau,  Cujas   and  Vinnius,  Domat  tutwof" 
and   Dumoulins.      The  Digest,  Code  and  Institutes  of  G**"*- 
Justinian,  compiled  in  the  sixth  century,  during  the  reign  of  that 
emperor  (A.  D.  627-566),  formed,  prior  to  the  year  1816,  the 
almost  exclusive  source  from  which  was  derived  a  knowledge  of 
Roman  jurisprudence;  and  in  that  famous  eorptis  juris  civilis^  the 
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name  of  Gaius  was  confounded  with  those  of  the  other  eminent 
jurists  whose  responses  (or,  as  we  should  call  them,  opinions  on 
cases  submitted)  were  adopted  by  the  imperial  law-giver  as  a 
part  of  the  statutory  law  of  the  empire.  It  was,  however,  known 
that  the  Institutes  of  Justinian  were  modelled  on  those  of  Gains, 
who  lived  nearly  four  centuries  earlier,  during  the  reigns  of  An- 
toninus Pius  and  Marcus  Aurelius.  But  the  works  of  Gaius  were 
believed  to  be  irretrievably  lost- till  the  year  1816,  when  Niebuhr 
discovered  in  a  convent  at  Verona  a  parchment  manuscript  of 
Roman  law,  of  which  the  original  text  had  been  partially  obliter- 
ated to  give  place  to  a  theological  work  of  one  of  the  fathers  of 
the  fifth  century.(a)  Savigny  recognized  the  old  writing  to  be  the 
text  of  Gaius,  and,  after  several  months  of  patient  labor,  the  orig- 
inal manuscript  was  restored  almost  in  its  integrity,  thus  giving 
to  the  civilians  a  succinct  and  methodical  treatise  on  the  whole 
body  of  the  Roman  law  as  it  existed  in  the  second  century  of  our 
era.  By  means  of  this  invaluable  addition  to  former  sources  of 
information,  the  modern  German  and  French  commentators  have 
been  able  to  pour  a  flood  of  light  on  many  questions  formerly  ob- 
scure, and  it  is  from  their  works  that  the  following  summary  is 
chiefly  extracted. 

§  402.  Sale  was  considered  as  the  offspring  of  exchange,  and  for 
many  centuries  it  was  disputed  whether  there  was  any 
offspring  of  difference  in  the  nature  of  these  contracts.  ^^Origo 
emendi,  vendendique  a  permutationibus  csepit,  olim  enim 
non  ita  erat  nummus;  neque  aliud  merx^  aliud  pretium  vocab- 
atur."  (6)  And  in  the  earliest  period  of  the  republic,  when  the 
laws  of  the  Twelve  Tables  sufficed  for  the  simple  dealings  of  a 
rude  peasantry,  or  of  the  poor  city  clients  of  the  Roman  patri- 
cians, the  contracts  were  formed  solely  by  means  of  actual  ex- 
change made  on  the  spot,  as  the  very  names  evince ;  for  the  things 
were  either  exchanged  by  the  permutatio^  or  given  for  a  price  by 
the  venum-da^io. 

§  403.  Afterwards,  when  the  idea  of  binding  one  party  to  an- 
other by  consent,  and  thus  forming  an  obligation  i^juri^ 
cere,i>m-     Vinculum)^  was  entertained,  the  whole  body  of  possible 
engagements  between  man  and  man  was  included  in  the 

(a)  See  a  very  interesting  account  of        (h)  Dig.  18,  1.  De  Contrnh.  Emption«. 
this  discorery  in  the  preface  to  the  first 
edition  of  Gains. 
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three  expressions,  dare,  facere,  prsestare :  dare^  to  give,  that  is,  to 
tramfer  ownership  ;  facere^  to  do,  or  even  abstain  from  doing  an 
act ;  prcestare^  to  furnish  or  warrant  an  enjoyment  or  advantage 
or  benefit  to  another.  And  these  three  classes  of  engagements 
might  arise  out  of  three  classes  of  obligations,  only  two  of  which 
gave  a  right  of  action,  the  third  being  available  only  for  defence 
in  some  special  cases.  The  three  classes  of  obligation  civil,  pne- 
were,  civil  obligations,  which  gave  a  right  of  action  at  naturei^ob- 
law  ;  prcetorian  or  honorary  obligations,  which  gave  the  ligations' 
right  to  sue  in  equity,  that  is,  to  invoke  the  equitable  jurisdiction 
of  the  praetor ;  (c)  and  natural  obligations,  for  which  there  was 
no  action  at  law  or  in  equity,  but  which  might  be  used  in  defence, 
as  in  eompensatio  or  set-off.  ^^  Etiam  quod  natura  debetur,  venit  in 
compensationem."  (d)  The  vendee  then,  like  all  other  contracting 
parties,  had  certain  actions  (e)  which  alone  he  was  permitted  to 
institute  against  the  vendor.  The  Institutes  of  Gains  give  us  the 
form  of  declaration  in  an  action  in  personam,  "In  personam 
actio  est,  quotiens  cum  aliquo  agimus,  qui  nobis  ex  contractu,  vel 
ex  delicto  obligatus  est:  id  est,  cum.  intendimus,  dare^  facere^ 
prcBstare  oportere.*' 

§  404.  Now,  the  mode  of  forming  contracts  of  sale  in  Rome 
passed  through  four  successive  stages  after  the  primitive   Four  stages 
one  of  actual  exchange  from  hand  to  hand.     1st.  Ihe   making 
nexuniy  which  was  effected  per  ces  et  libram,  and  con-  Rome!" 
sisted  in  weighing  out  a  certain  weight  of  brass,  and   Nexum. 
using  certain  solemn  words,  nuncupation  which  operated  together 
as  a  symbol  to  form  a  perfect  sale  (at  a  period  when  man  had  not 
learned  to  write),  termed  nexum^  manoipiuniy  mancipation  aliena- 
tio  per  CBS  et  lihram^  all  of  which  had  fallen  into  disuse  and  de- 
rision long  before  the  time  of  Gains,  (/)  who  says,  "  in 
odium  venerunt."     2d.  The  sale  by  certain  sacramental 
words  alone,  and  dispensing  with  the  ms  et  libram :  this  was  the 
Stipulation^  (^)  which  bound  only  one  side^  from  its  very  nature, 

(c)  For  these  two  classes  giving  rights    5,  7,  §  1.    Festus,  in  his  abridgment  of 
of  action,  see  Insc.  3,  13,  1.  Valerius    Flaccns,  says:     "  Stipem  esse 

(d)  Dig.  16,  2,  6,  Ulp.  nummum  signatam,  testimonio  est  et  id, 

(e)  Com.  4,  §  2.  qaod  datur  stipendium  militi,  et  quum 
(/)  Gai.  4, 30.  spondetur  pecunia,  quod  stipulari  did- 
(g)  The    etymology  of  this    word    is     tur ;  *' and  Isidor  of  Seville  (lib.  4,  Orig. 

doubtful:  Paulus  derives  it  from  Stipu-    c.  24)  says:  "Dicta  stipulatio  a  stipula. 
lam,  an  old  word,  meaning  firm.    Sent.     Veteres  enim  quando  sibi  aliquid  promit- 
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because  it  consisted  in  a  promise  made  in  response  to  the  stipa- 
lator.  A  stipulation,  therefore,  might  bind  the  vendor  or  the  ven- 
dee ;  it  required  two  stipulations  to  bind  both.  The  rigorous  so- 
lemnities and  sacramental  formulae  of  the  old  law  of  the  Quirites 
were  upheld  with  strictness  by  the  patricians  and  priests,  so  that, 
by  an  exaggerated  technicality,  the  words  **  spondes  ?  spondeo^^ 
forming  a  stipulation,  were  not  allowed  to  be  used  by  any  but  Ro- 
man citizens,  (A)  foreigners  and  barbarians  being  compelled  to 
adopt  other  words,  as  ^^  promittisy"  "  dahis^^^  ^^faeies^^^  for  the  same 
purpose,  these  latter  expressions  being  deemed  juris  gentium, 
LUerarum  But  Justiuiau  tells  US  that  this  form  of  contract  was  ob- 
?^enl  solete  in  his  day.  (i)  3d.  The  third  step  in  the  progress 
**^''**-  of  the  law  naturally  occurred  when  men  bad  learned 
generally  to  write,  and  every  Roman  citizen  kept  a  book  called 
a  register  or  account-book  (^tabulce^  codex  accepti  et  depensi).  The 
law  declared  that  an  entry  made  in  this  book  in  certain  terms, 
admitting  the  price  to  be  considered  as  weighed  out  and  given, 
should  be  equivalent  to  the  actual  ceremony  per  ces  et  librarn^ 
and  should  constitute,  not  simply  a  proof  of  the  sale,  but  the 
written  contract  itself,  literarum  obligatio.  This  book  was  care- 
fully written  out  once  a  month  from  a  diary  or  blotter  (adver- 
sarid)^  and  was  treated  as  a  proof  of  the  highest  character,  Cicero 
saying  of  the  tahulce^  that  they  are  '^  ceterncBy  sanctce,  quce  perpettuB 
exiatimationis  fidem  et  religionem  amplectuntur.^^  (A;)  This  con- 
tract was  said  also  to  be  an  expensilatio^  from  the  entries  in  these 
books,  the  party  who  paid  money  entering  it  under  this  head 
Mutual  AS  pecunia  expensa  lata^  and  the  one  who  received  it  as 
consent.  pecunia  accepta  relata.  4th.  The  fourth  and  last  stage 
was  the  contract  by  mutual  consent  alone  ;  and  it  is  again  a  re- 
Four  con-  markable  instance  of  the  strict  technicality  of  the  Ro- 
gentium.  man  law,  (c)  that  it  allowed  but  four  contracts  to  be 
made  in  this  manner,  on  the  ground  that  they  were  contracts 
juris  gentium^  while  all  others  were  still  required  to  be  made  with 

tebant,    stipulam    tenentea     frangebart,  (A)  Gai.  Com.  3,  93. 

qnam  iterum  jangentes,  sponsiones  snag  (i)  Inst.  3,  15,  I. 

agnoscebant."    This  last  etymology  seems  {k)  Pro.  Roscio,  3,  §  2. 

to  be  merely  an  invention,  as  the  French  (/)  Gaius  thus  complains :    "  Namqne 

say,  apres  coup.   Such  a  mode  of  contract-  ex  nimia  subtilitate  veterum  qui  tone  jura 

ing,  and  such  a  derivation.  If  true,  could  condidemnt,  eo  res  perdncu  est  ut  vd 

scarcely  have  been  unknown  to  Paul  us  qui  minimum  erramet,  litem  perdereL** 

and  Festus.  L.  4,  §  30. 
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the  formalities  of  the  Roman  muaicipal  statutes.  These  four 
contracts  are  sale  (^emptio'Venditid)^  letting  for  hire  (locatio-con» 
ductio)^  partnership  (jiocietaf)^  and  agency  or  mandate  (mandor 
turn).  They  are  also  the  only  contracts  of  the  Roman  Bilateral  or 
law  that  were  termed  bilateral,  or  synallagmatic,  or  re-  matic. 
ciprocal :  that  is,  binding  the  parties  mutually  (ultro-citroque)^ 
every  other  form  of  contract  being  unilateral,  L  e.  binding  one 
party  only,  and  requiring  to  be  repeated  in  the  reverse  form  in 
order  to  bind  the  other,  as  in  the  stipulation 

§  405.  The  sale  being  at  last  permitted  by  mutual  consent,  its 
elements  were  the  same  as  at  the  common  law,  with  the  Distinction 
exceptions  now  to  be  considered.     1st.  The  price  was   ^t^een 

^  ^        ^  ^  ^  sale  in 

to  be  certain^  either  absolutely  or  in  a  manner  that  could   Home  and 
be  determined,  as  for  eentum  aureos  ;  or  for  what  it  cost  law. 
you,  qtmntum  tu  id  emisti ;  or  for  what  money  I  have   Pnce  mast 
in  my  coflfer,  quwntum  pretii  in  area  habeo.  (m)     The   *>®<^«*'^'i- 
common  law  rule,  that  in   the  absence  of  express  agreement  a 
reasonable    price  is   implied,  did  not  exist  in  the   Roman  law. 
2dly.  It  was  a  received  maxim  in  the  Roman  law  that   sale  was 
the  vendor  did  not  bind  himself  to  transfer  to  the  buyer  fe^r  of  own*- 
the  property  in  the   thing  sold  ;    his  contract  was  not  «"hip. 
rem  dare^  but  prcestare  emptori  rem  habere   licere.     The   texts 
abound  in  support  of   this  statement.     ^^  Qui  vendidit,  necesse 
non  habet  fundum  emptoris  facere,"  unless  he  made  a  special  and 
unusual  stipulation  to  that  effect,  for  the  text  goes  on  to  say, 
"  ut  cogitur  qui  fundum  stipulanti  spopondit."  (n)     If  the  vendor 
was  owner,  the  property  passed  by  virtue  of  his  promise  to  guar- 
anty possession  and  enjoyment,   but  if  not,  the  sale  was  still  a 
good  one,  and  its  effect  was  simply  to  bind  the  vendor  to  indem- 
nify the  buyer,  if  the  latter  was  "  evicted,"  that  is,  dispossessed 
judicially  at  the  suit  of  the  true  owner.     Ulpian's  explanation  is 
entirely  lucid.     "  Et  in  prirais  ipsam  rem  praBstare  venditorem 
oportet,  id  est,  tradere.    Quae  res,  si  quidem  dominus  f uit  venditor, 
facit  et  emptorem  dominum ;  si  non  fuit,  tantum  evictionis  nom- 
ine venditorem  obligat,  si  mode  pretium  est  numeratum,  aut  eo 
nomine  satisfactum."  (o)     It  resulted,  therefoi'e,  that  on  Vendor 

1  !•  f  .*ii  -1  "''■*  bound 

the  completion  of  a  contract  of  sale,  the  vendor  was  only  to  de- 
bound  simply  to  deliver  possession,  and  the  buyer  had  session?^' 

(m)  Dig.  18,  1,  De  Contrah.  Empt.  7,        (n)  Dig.  18,  1,  25,  §  1,  Ulp. 
§§  1  &  2.  (o)  Dig.  19,  1,  11,  §  1,  Ulp. 
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no  right  to  object  that  the  vendor  was  not  owner.  But  the 
possession  thus  to  be  transferred  was  something  more  than  the 
mere  manual  delivery,  and  the  Romans  had  a  special  term  for 
it :  it  must  be  vacua  possession  a  free  and  undisturbed  possession, 
not  in  contest  when  delivered  ;  ^^  vacua  possessio  emptori  tradita 
non  intelligitur,  si  alius  in  ea,  legatorum  fideive  commissorum 
servandorum  causa  in  possessione  sit :  aut  creditores  possideant. 
Idem  dicendum  est  si  venter  in  possessione  sit.  Nam  et  ad  hoc 
Where  pertinet  vacui  appellatio."  (jt?)  And  if  the  vendor  knew 
vendor        that  he  was  not  the  owner  and  made  a  sale  to  a  buyer 

knew  be         ,  .1*     i  11 

was  not  ignorant  of  that  fact,  so  as  wilfully  to  expose  the  lat- 
ter to  the  danger  of  eviction,  the  vendor's  conduct  was 
deemed  fraudulent,  and  the  buyer  was  authorized  to  bring  an 
equitable  suit,  ex  empto^  without  waiting  for  the  eviction.  "  Si 
sciens  alienam  rem  ignoranti  mihi  vendideris,  etiam  priusquam 
evincatur,  utiliter  (y)  me  ex  empto  acturum  putavit  [AfricaDos] 
in  id,  quanti  me&  intersit,  meam  esse  factam.  Quamvis  enim 
alioquin  verum  sit,  venditorem  hactenus  teneri  ut  rem  emptori 
habere  liceat,  non  etiam  ut  ejus  faciat ;  quia  tamen  dolum  malum 
abesse  prsestare  debeat,  teneri  eum,  qui  sciens  alienam,  non  suam, 
ignoranti  vendidit."  (r) 

§  406.  The  eviction  against  which  the  vendor  was  bound  to 
What  was    warrant  the  buyer,  was  the  actual  dispossession  effected 

meant  by  ,  ,  ... 

eviction.  by  means  of  a  judgment  in  an  action  by  a  third  person, 
and  it  was  not  enough  that  judgment  was  rendered  if  not  exe- 
cuted. In  Pothier  8  edition  of  the  Pandects,  he  thus  states  the 
rule  and  cites  a  response  of  Gains :  "  Cum  ea  res  evicta  dicatur^ 
quae  per  judicem  ablata  est,  hinc  non  videbitur  evicta,  si  condem- 
natio  exitum  non  habuit,  et  adhuc  rem  habere  liceat.  Exemplom 
affert  Gains.  Habere  licere  rem  videtur  emptor,  et  si  is  qui  emp- 
torem  in  evictione  rei  vicerit,  ante  ablatam  vel  abductum  rem 

[p)  Dig.  19, 1,  2,  §  1,  Paulus.  tained  hy  me  for  damages  (literally,  for 

(q)  Utiliter,  that  is,  in  equity,  before  the  as  mnch  interest  as  I  had,  that  the  thiB«r 

prsetor.  should  become  mine).    For,  altboogh  it 

(r)  Dig.  19,  1,30,  §  1.    The  text  may  would  otherwise  be  true  that  the  render 

be  thus  translated  for  the  benefit  of  those  is  only  bound  to  guaranty  possession  to 

not  familiar  with  the  technical  terms  of  the  buyer,  not  also  that  the  thing  should 

the  Roman  law  :    "  If  you,  knowing:  a  become  the  buyer's,  yet  because  he  ou^fat 

thing  to  be  another's,  sell  it  to  me,  who  also  to  warrant  the  absence  of  fraud,  a 

am  ignorant  of  the  fact,  Africanns  was  man  is  held  responsible,  who,  knowing  the 

of  opinion  that,  even  before  eviction,  an-  thing  to  be  another's,  not  his  own,  hMS 

equitable  suit  ex  empto  might  be  main-  sold  it  to  one  ignorant  of  that  fact.*' 
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sine  successore  decesserit,  ita  ut  neque  ad  fiscum  bona  pervenire 
possint,  neque  privatim  a  creditoribus  distrahi,  tunc  enim  nulla 
competit,  eraptori  ex  stipulatu  actio :  quia  rem  habere  ei  licet. 
L.  67,  Gaius,  lib.  2,  ad  Ed.  JEdiL-Curul."  («) 

§  407.  The  evicted   purchaser  had  two  actions,  one  ex  empto^ 
which  was  the  actio  direeta^  resulting  from  the  very  nat-   Remedies 
ure  of  the  contract,  and  in  which  the  recovery  was  for  ^^  evicted 
damages  consisting  of  the  value  of  the  thing  at  the  date   er  — 
of  eviction^  and  any  expenses  incurred  in  relation  to  it,   ^^'^^ 
the  true   principle  in  this  action  being  to  restore  the 
buyer  to  the  condition  in  which  he  would  have  been,  not  if  he 
had  never  bought,  but  if  he  had  not  been  dispossessed,  (t) 

§  408.  The  second  action  was  de  stipulatione  duplce^  and  arose 
out  of  a  custom  of  stipulating  that  the  buyer,  in  case  of  2d.  Actio 
eviction,  should  receive,  as  an  indemnity,  double  the  ttme^i*-^' 
price  given.  This  stipulation  became  so  general  that,  -Pl- 
under an  Edictum  .Sldilium-Curulium,  it  was  considered  to  be  im- 
plied in  all  sales,  unless  expressly  excluded :  ^^  Quia  assidua  est 
duplse  stipulatio,  idcirco  placuit  ex  empfeo  agi  posse  si  duplam  ven- 
ditor mancipii  non  caveat.     Ea  enim  qu^  sunt  mobis  et  con- 

SUETUDINIS,    in    BON-ffi    FIDEI    JUDICHS    DEBENT  VENIBE."  (u) 

The  whole  of  the  second  title  of  the  21st  book  of  the  Digest  is 
devoted  to  this  subject,  "  De  Evictionibus  et  Duplae  Stipulatione." 
§  409.  In  consequence  of  the  peculiar  obligations  of  the  vendor 
as  warrantor  against  eviction,  he  was  called  the  auetor^   Vendor 
who  was  bound,  auctoritatem  prceatare^  to  make  good  his  ^l^a^ 
warranty ;  and  the  form  of  procedure  was,  that  when-   '<*  ™*^?g 
ever  the  buyer  was  sued  by  a  person  claiming  superior  warranty, 
title  to  the  thing  sold,  it  was  his  duty  to  cite  his  vendor,  and  make 
him  party  to  the  action,  so  as  to  give  him  an  opportunity  of  urg- 
ing any  available  defence.     This  proceeding  was  termed  litem  de- 
nuntiare  ;  or  auctorem  laudare  ;  auetorem  interpellare :  and  the 
buyer  who  failed  to  cite  in  warranty  his  vendor,  without  a  legal 
excuse  for  his  default,  lost  his  remedy.     "  Emptor  fundi,  nisi  auc- 

(«)  Fothier,  Pandectn  Justinianse,  lib.  Fand.  Just.  lib.  19,  tit.   1,  ch.  1,  Nos.  43 

21,  tit.  2.    De  Evict  Pars.  2,  No.  XII.  to  47,  under  the  head  "  Quanti  teneatur 

So  strict  was  the  rule,  that  the  buyer  had  venditor  emptori,  evictionis  nomine,  hac 

DO  remedy  if  evicted  under  the  sentence  acdone  ex  empto." 

of  an  arbitrator,  or  by  compromise.    lb.  (u)  Dig.  lib.  21,  tit  2,  1.  81,  §  20,  Ulp. 

No.  XVI.  De  JEdil.  Edict 

(/)  The  texts  are  collected  in  Pothier, 
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tori  aut  heredi  ejus  denuntiaverit,  evicto  prsedio,  neque  ex  stipo- 
latu,  neque  ex  dupla,  neque  ex  empto  actionem  contra  venditorem 
vel  fidejussorem  ejus  habet."  (x) 

§  410.  It  would  seem  the  natural  consequence  of  these  princi- 
Thing  sold   ples,  that  a  vendor  who  did  not  even  profess  to  transfer 
er^risk*^*   title,  must  necessarily  suffer  the  loss,  if  the  thing  sold 
before  de-    perished  before  delivery,  on  the  maxim  that  re9  petit 
though  the   domino.     But,  on  the  contrary,  the  rule  was  explicitly 
had  not       laid  down  in  conformity  with  ours  at  common  law,  as  ex- 
^^^^  '        emplified  in  Rugg  v.  Minett,  (y)  where  the  buyer  of  the 
turpentine  was  held  bound  to  suffer  the  loss  of  the  goods  destroyed 
before  delivery,  on  the  ground  that  the  ownership  had  vested  in 
him.     The  reasoning  by  which  this  result  was  reached  in  the  Ro- 
man law  is  thus  explained  by  an  eminent  French  jurist.     After 
citing  the  text  of  the  Institutes,  («)  which  is  in  these  words:  "  Cum 
autem  emptio  et  venditio  contracta  sit,  quod  effici  diximus  simnl 
atque  de  pretio  convenerit,  cum  sine  scriptura  res  agitur,  periculam 
rei  venditae  statim  ad   emptorem  pertinet  tametsi   adhue  ea  res 
emptori  tradita  non  sit ; "  the  commentator  says :  "  Quels  sent  les 
effets  de  la  vente  ?     C'est  de  produire  des  obligations  :  le  vendeur 
est  oblig^  de  livrer  et  de  faire  avoir  la  chose  k  Tacheteur.     Eh 
bien  !  si  depuis  la  vente  il  y  a  eu  des  fruits,  des  accroissements,  il 
sera  oblig^  de  meme  de  livrer  et  de  faire  avoir,  ces  fruits,  oes  ac- 
croissements.    (Dig.  19,  1,  de  Action.  Empt.  13 ;  §§  10,  13,  et  18, 
Ulp.)     Si  la  chose  a  diminu^e,  s'est  ddt^rior^e  sans  sa  fante  il  ne 
sera  oblig^  de  la  livrer,  de  la  faire  avoir,  qu*ainsi  diminute,  ainsi 
ddt^rior^e  ;  et  si  la  chose  a  p^ri  sans  sa  faute,  son  obligation  aura 
cess^  d'exister.     Voilk  tout  ce  que  signifie  cette  maxime,  que  la 
chose,  dn  moment  de  la  vente,  est  aux  risques  de  I'acheteur.    C'est 
h  dire  que  Tobligation  du  vendeur  de  livrer  et  de  faire  avoir,  s'ap- 
pliquera  a  la  chose  telle  qu*elle  se  trouvera  par  suite  des  change- 
ments  qu'elle  aura  pn  ^prouver.     II  ne  s'agitdans  tout  ceci  que  de 
I'obligation  du  vendeur.     Et  s'il  y  a  perte  totale  nous  ne  ferons 
qu'appliquer  cette  rSgle  commune  de  Textinction  des  obligations, 
que  le  ddbiteur  d'un  corps  certain  (jBpecie»)  est  liber^  lorsque  ce 
corps  a  p^ri  sans  son  fait  ou  sans  sa  faute.     (Dig.  45,  1,  de  Verb. 
Oblig.  93,  Pomp.)     Mais  que  deviendra  Tobligation  de  Tacheteur 
relativement  au  prix  ?   Le  prix  convenu  devra-t-il  etre  augment^ 

(x)  Code,  tit  De  Evic.  et  Dnp.  Stip.        (y)  11  East,  210,  ante,  §  322. 
].  8.  (z)  Inst  3,  23,  3. 
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on  diminu^  selon  que  la  chose  aura  re^u  des  accroissements  ou  subi 
des  deteriorations  ?  En  aucune  manidre  :  le  prix  restera  tonjoars 
le  meme.  Et  si  la  chose  vendue  a  p^ri  totalement,  de  sorte  que  le 
vendeur  se  trouve  lib^re  de  Tobligation  de  la  livrer,  Tacheteur  le 
sera-t-il  aussi  de  celle  de  payer  le  prix  ?  Pas  davantage.  Les  deux 
obligations  une  f ois  contractees  ont  une  existence  ind^pendante :  la 
premidre  peut  se  modifier  ou  s'^teindre  dans  son  objet  par  les  va- 
riations de  la  chose  vendue  —  la  seeonde  n'en  continue  pas  moins 
de  subsister,  toujours  la  mSme.  (Dig*  18,  5,  de  Rescind.  Vend. 
5,  §  2.)  Tel  etait  le  systdme  Remain  —  et  c'est  pour  cela  qu'il  est 
vrai  de  dire  que  du  moment  de  la  vente,  Tacheteur  court  les  risques 
de  la  chose  vendue,  bien  que  le  vendeur  en  soit  encore  propri^- 
taire."  (a) 

§  411.  But  although  the  risk  of  loss  before  delivery  was  thus  im- 
posed on  the  buyer,  it  was  on  condition  that  the  vendor  y^j^^^^ 
should  be  euilty  of  no  default  in  taking  care  of  the  thing   ^a^  bound 

o         J  o  o    prcBstare 

till  he  transferred  it  into  the  buyer's  possession,  for  an   cuttodiam. 
accessory  obligation  of  the  vendor  ^^  prcestare  custodiam.    ^^Et 
sane  periculum  rei  ad  emptorem  pertinet,  dummodo  custodiam 
venditor  ante  traditionem  praestet."  (i) 

§  412.  Such  were  the  leading  principles  of  the  Roman  law  as  to 
the  effect  of  sale  in  passing  title,  and  such  was  the  law 
of  the  continent  of  Europe,  wherever  based  on  the  civil 
law,  till  the  adoption  and  spread  of  the  Code  Napoleon,  first  among 
the  Latin  races,  and  more  recently  among  the.  nations  of  Central 
and  Northern  Europe.  The  French  code  says  in  a  few  emphatic 
words,  *^  La  vente  de  la  chose  d'autrui  est  nuUe  "  (Art.  1599)  ; 
and  would  thus  seem  to  have  swept  away  at  once  the  entire  doc- 
trine dependent  upon  the  Roman  system,  which  was  based  on  a 
principle  exactly  the  reverse.  But  unfortunately  the  definitions 
of  the  nature  and  form  of  the  contract  in  the  Arts.  1582  and  1583, 
gave  some  countenance  to  the  idea  that  such  was  not  the  intention 
of  the  authors.  Instead  of  defining  a  sale  to  be  a  transfer  of  the 
property  or  ownership,  the  language  is,  in  Art.  1582  :  ^^  La  vente 
est  une  convention  par  laquelle  Tun  s'oblige  &  livrer  une  chose,  et 
I'autre  h  la  payer ; "  and  in  1583 :  "  EUe  est  parfaite  entre  les 
parties,  et  la  propri^t^  est  acquise  de  droit  a  I'acheteur,  d  regard 
du  vendeur^  dds  qu'on  est  convenu  de  la  chose  et  du  prix,  quoique 

(a)  Ortolan,  Explic.  Hist  des  Inst,  tome        (&)  Dig.  47,  2,  de  Fnrtis,  14,  Ulp. 
3,  p.  282. 
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la  chose  n'ait  pas  encore  ^t^  livr^e  ni  le  prix  pay^."  The  ooi^e- 
queuce  of  this  almost  literal  adoption  of  the  texts  of  the  Roman 
law  was,  that  not  only  an  eminent  jurist,  but  the  court  of  cassa- 
tion itself,  will  be  found  to  furnish  authority  for  the  position  that 
a  sale  transfers  only  a  right  of  possession,  not  a  title  of  owner- 
ship. Toullier,  one  of  the  most  accredited  commentators,  is  of 
this  opinion ;  (js)  and  there  is  a  decision  of  the  highest  court  in 
France  in  conformity  with  it.  (d)  But  this  view  seems  to  be  now 
exploded,  and  all  the  recent  writers,  including  such  great  authori- 
ties as  Duranton,  Zachariae,  and  Troplong,  insist  that  the  modem 
idea  of  the  transfer  of  ownership  is  what  was  really  intended  by 
the  authors  of  the  civil  code,  (e)  M.  Fr^mfery  gives  the  follow- 
ing clear  exposition  of  the  origin  of  the  difficulty,  and  adds  his  au- 
thority to  that  of  the  great  body  of  French  jurists  in  support  of 
the  position  that  the  modem  civil  law  is  on  this  point  opposite  to 
that  .of  the  corpus  Juris  civilis :  '^  The  fragments  preserved  in  the 
Digest  conclusively  prove  that  custom  had  consecrated  at  Rome  an 
habitual  formula  for  contracts  of  sale,  subject  to  special  clauses, 
which  were  to  be  added  to  suit  the  circumstances.  According  to 
this  formula,  it  was  the  vendor  who  spoke,  leffem  dicebat.  It  was 
customary  according  to  this  formula  for  the  vendor,  in  expressing 
the  engagements  which  he  agreed  to  assume,  to  use  these  words : 
prcestare  emptori  rem  habere  licere ;  terms  which,  strictly  con- 
strued, are  not  as  wide  in  their  import  as  the  words  rem  dare. 
The  jurists  decided,  on  this  state  of  facts,  that  every  ambiguous 
clause  was  to  be  interpreted  against  the  vendor,  whose  fault  it  was 
not  to  have  expressed  himself  more  clearly.  They  further  de- 
cided that  he  was  not  bound  to  transfer  ownership.  Justinian  in- 
serted these  decisions  in  his  Digest,  and  made  them  the  law ;  so 
that,  deriving  their  authority  from  legislation,  and  not  from  the 
special  circumstances  of  fact,  on  which  the  jurisconsults  bad  rea- 
soned, they  became  applicable  to  every  contract  of  sale  by  its  nat- 
ure, as  recognized  by  the  law.  If,  then,  the  old  formula  is  aban- 
doned, and  the  vendor  uses  the  words,  rem  dare^  and  no  longer 
rem  habere  licere^  how  can  one  explain  a  law  which  declares  that 
the  vendor  does  not  bind  himself  to  transfer  the  ownership  ?   And 

(c)  Tome  14,  No.  240  et  seq.  et  seq.;  tit.  2,  add.  an  ro^nie  No. ;  Darer- 

(d)  Sirey,  32, 1,  623,  gier,  tit.  1,  Nos.  10  et  3eq. ;  Championni^re 

(e)  Favart,  Vo.  Vente;  Duranton,  t  16,  et  Rigaud,  Dr.  d'Eureg,  t.  3,  No.  1745 ; 
No.  18;  Troplong,  Vente,  tit.  1,  Nos.  4  Zacharin,  t.  2,  §  349. 
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if,  using  neither  locution,  he  simply  says,  '  I  sell,'  and  leaves  it 
to  usage  to  determine  the  meaning  which  it  has  attached  to  these 
words,  what  is  to  be  done  if  it  be  manifest  that  all  who  use  these 
words  attach  to  them  the  idea  that  the  vendor  binds  himself  to 
transfer  ttie  ownership?  This  is  precisely  what  has  happened. 
For  many  centuries  it  has  been  taught  in  our  schools  that  it  is  of 
the  nature  of  the  contract  of  sale  that  the  vendor  is  not  bound  to 
make  the  purchaser  the  owner  of  the  thing  sold  :  ipse  dixit !  And 
yet  for  many  centuries,  also,  the  words,  *  I  sell,'  are  no  longer 
paraphrased  by  the  Roman  formula  which  determined  their  mean- 
ing ;  the  man  who  utters  them,  or  hears  them,  understands  un- 
hesitatingly that  he  who  sells  is  to  make  the  purchaser  owner  of 
the  thing  sold  ;  and  every  one  is  asking  how  it  is  that  by  the  nat- 
ure of  the  contract  of  sale  the  vendor  is  not  bound  to  transfer 
the  ownership  to  the  purchaser.  Since  the  civil  code  has  appeared, 
however,  and  has  declared  in  the  Art.  1599,  '  the  sale  of  another's 
thing  is  null/  many  persons  have  inferred  that  this  must  be  be- 
cause the  two  parties  have  the  intention,  one  of  transferring,  the 
other  of  acquiring,  the  property  in  the  thing  sold  :  so  that  the  nat- 
ure of  the  contract  of  sale,  which,  according  to  the  Roman  law, 
did  not  impose  on  the  vendor  the  obligation  of  transferring  the 
ownership  to  the  purchaser,  does,  on  the  contrary,  according  to  the 
French  law,  comprehend  this  obligation."  (/) 

§  413.  In  Scotland  the  property  in  goods  never  passes  until  de- 
livery, and  the  law  was  stated  by  Lord  President  Inglis  j^  g^^^ 
in  December,  1867,  in  the  case  of  Black  v.  Bakers  of  ^^^^ 
Glasgow  (40  Jurist,  77),  as  follows :  "  There  could  be  no  stop- 
page in  transitu  in  this  case,  simply  because  the  goods  never 
were  in  a  state  of  transitus.  No  law,  either  in  England  or.  Scot- 
land, gives  any  real  countenance  to  the  idea  that  the  state  of 
transitu  to  which  the  equitable  remedy  of  stoppage  applies,  is 
anytliing  but  an  actual  state  of  transit  from  the  seller  to  the 
buyer.  Unless  the  seller  has  parted  with  the  possession  his  rem- 
edy is  not  stoppage  in  transitu^  but  in  Scotland  retention^  and 
in  England  an  exercise  of  the  seller's  right  of  lien.  I  should 
think  it  almost  unnecessary  at  this  time  of  day  to  point  out  the 
important  distinctions  which  exist  between  the  laws  of  Scotland 
and  England,  as  regards  the  seller's  rights  in  goods  sold  and  not 
delivered.     The  seller  of  goods  in  Scotland  (notwithstanding  the 

(/)  Fr^m^rj,  Etudes  da  Droit  Commercial,  p.  5. 
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personal  contract  of  sale)  remains  the  undivested  owner  of  the 
goodsy  whether  the  price  be  paid  or  noty  provided  the  goods  be  not 
delivered^  and  the  property  of  the  goods  cannot  pass  without  de- 
livery actual  or  constructive;  the  necessary  consequence  is,  that 
the  seller  can  never  be  asked  to  part  with  the  goods  until  the  price 
be  paid.  Nay,  he  is  entitled  to  retain  them  against  the  buyer  and 
his  assignees  till  every  debt  due  and  payable  to  him  by  the  buyer  is 
paid  or  satisfied.  The  seller's  right  of  retention  being  thus 
grounded  on  an  undivested  right  of  property,  cannot  possibly  be 
of  the  nature  of  a  Uen,  for  one  can  have  a  Uen  only  on  the  prop- 
erty of  another.  In  England,  on  the  other  hand,  the  property 
of  the  goods  passes  to  the  buyer  by  the  personal  contract  of  sale, 
and  the  seller's  rights  thereafter,  in  relation  to  the  undeUvered 
subject  of  sale,  whatever  else  they  may  be  cannot  be  rights  of 
an  undivested  owner.  English  jurists  are  not  agreed  as  to  the 
true  foundation  in  principle  of  the  seller's  lien.  I  shall  only  say, 
that  if  it  be  not  an  equitable  remedy  like  stoppage  in  trajisitu^  it 
is  certainly  not  the  assertion  of  a  legal  right  of  ownership  like 
the  right  of  retention  in  Scotland."  In  Couston  v.  Chapman  (ff) 
will  be  found  an  exposition  of  the  difference  between  the  law  of 
England  and  that  of  Scotland  in  a  sale  by  sample. 

{g)  L.  R.  2  Sc.  App.  250. 
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§  414.  It  has  already  been  shown  that  a  party  who  has  given 
an  apparent  assent  to  a  contract  of  sale,  may  refuse  to  execute  it  if 
the  assent  was  founded  on  a  mistake  of  a  material  fact,  such  as  the 
subject-matter  of  the  sale,  the  price,  and,  in  some  instances,  the 
identity  of  the  other  contracting  party,  (a)  The  contract  in  such 
case  has  never  come  into  existence  for  want  of  a  valid  assent.  We 
enter  now  on  the  consideration  of  cases  where  the  contract  has 
been  carried  into  effect  under  a  continuance  of  mistake,  and  when 
the  party  who  contracted  through  error  is  no  longer  passive,  de- 
clining to  execute,  but  active,  seeking  to  set  it  aside,  (i)    The  mis- 

(a)  Ante,  §  50  et  $eq.  to  a  contract  of  sale  agreed  to  sell  and 

(6)  [In  Gardner  v.  Lane,  9  Allen,  492,  purchase  a  certain  kind  or  description  of 

499,  Bigelow  C.  J.  said :  "  Where  parties  property  not  yet  ascertained,  distinguished, 

24 
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take  alleged  as  a  reason  for  avoiding  a  contract  may  be  that  of 
both  parties,  or  of  one  alone ;  it  may  be  a  mistake  of  law  or  of 
fact;  and  when  the  mistake  is  that  of  one  party  alone,  that  fact 
may  be  known  or  unknown  to  the  other  contracting  party. 

§  415.  When  there  has  been  a  common  mistake  as  to  some 
Common  essential  fact,  forming  an  inducement  to  the  sale,  that  is, 
mistake.  when  the  circumstances  justify  the  inference  that  no 
contract  would  have  been  made  if  the  whole  truth  had  been  known 
Contract  ^  ^^®  parties,  the  sale  is  voidable.  If  either  party  has 
cannot  be  performed  his  part  during  the  continuance  of  the  mis- 
irhere  re«-  take,  he  may  set  aside  the  sale  on  discovering  the  truth, 
integrum  unless  he  has  done  something  to  render  impossible  a 
impossi  e.   ^^^^^'^^^'^  {^^  integrum  of  the  other  side,  a  restoration  to 

the  condition  in  which  he  was  before  the  contract  was  made.  If 
Even  when  that  be  not  possible,  the  deceived  party  must  be  content 
wMcaused  ^^^^  *  compensation  in  damages.  And  this  rule  is  ap- 
by  fraud.  pUcable  to  cases  even  where  the  mistake  of  the  complain- 
ing party  was  caused  by  the  fraud  of  the  other,  (o)    In  Strickland 

or  set  apart,  and  subsequently  a  delirery  cause  it  had  no  existence."    See  the  refer- 

is  made  by  mistake  of  articles  difiering  in  ence  to  this  case,  and  other  decisions  u{>on 

their  nature  or  quality  from  those  agreed  this  point,  ante,  §  50,  note  (t) ;  Chaftman 

to  be  sold,  no  title  passes  by  such  delivery,  v.  Cole,  12  Gray,  141 ;  Wheat  v.  Cross,  31 

They  are  not  included  within  the  contract  Md.  99,  104.] 

of  sale  ;  the  vendor  has  not  agreed  to  sell  (c)  Hunt  v.  Silk,  5  East,  449 ;  Black- 
nor  the  vendee  to  purchase  them,  the  sub-  bum  t;.  Smith,  2  Ex.  783  ;  Sully  v,  Feam, 
ject-matter  of  the  contract  has  been  mis-  10  Ex.  535 ;  Clarke  v.  Dickson,  E.,  B.  & 
taken,  and  neither  party  can  be  held  to  an  E.  148 ;  27  L.  J.  Q.  B.  223 ;  Savage  i^. 
execution  of  the  contract  to  which  he  has  Canning,  16  W.  R.  133  ;  1  Irish  C.  L.  R. 
not  given  his  assent.  It  is  a  case  where,  434;  [2  Chitty  Contr.  (11th  Am.  ed.) 
through  mutual  misapprehension,  the  con-  1092,  and  note  (a) ;  Foster  J.  in  Morse  v. 
tract  of  sale  is  incomplete.  Delivery,  of  Brackett,  98  Mass.  209 ;  Lyon  v,  Ber- 
itself,  can  pass  no  title;  it  can  be  effective  tram,  20  How.  (U.  S.)  149,  154,  155; 
and  operate  only  when  made  as  inci-  Bartlett  v.  Drake,  100  Mass.  176 ;  Cool- 
dental  to  and  in  pursuance  of  a  previous  idge  v.  Brigham,  1  Met.  547 ;  Stevens  v, 
contract  of  sale.  Such  a  case  seems  Austin,  1  Met.  557 ;  Kimball  o.  Cunning- 
clearly  to  fall  within  that  class  in  which,  ham,  4  Mass.  502 ;  Conner  v,  Henderson, 
through  mistake,  a  contract  which  the  15  Mass.  319 ;  Thayer  v.  Turner,  8  Met. 
parties  intended  to  make  fails  of  effect ;  550 ;  Martin  i^.  Roberts,  5  Cush.  126 ; 
as  where,  in  a  negotiation  for  a  sale  of  Shepherd  v.  Temple,  3  N.  H.  455;  Wiggin 
property,  the  seller  has  reference  to  one  o.  Foss,  4  N.  H.  294 ;  Lucy  v.  Bundy,  9 
article  and  the  buyer  to  another,  or  where  N.  H.  298  ;  Cook  v.  Gilman,  34  N.  H. 
the  parties  suppose  the  property  to  be  in  456,  560 ;  Webb  t;.  Stone,  24  N.  H.  282 ; 
existence,  when  in  fact  it  had  been  de-  Manahan  v.  Noyes,  52  N.  H.  232 ;  Burton 
stroyed.  In  such  cases  the  contrHct  is  t;.  Stewart,  3  Wend.  236;  Johnson  v.  Ti- 
ineffectual,  because  the  parties  did  not  in  tus,  2  Hill,  606 ;  Hammond  v.  Buckmas- 
fact  agree  as  to  the  subject-matter,  or  be-  ter,  22  Yt.  375 ;  Fay  v,  Oliver,  20  Vt. 
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V.  Turner  (eZ)  the  sale  was  of  an  annuity,  dependent  on   Strickland 
a  life  that  had  ceased  without  the  knowledge  of  either  *•  Turner. 
party,  and  the  purchaser  paid  his  money.     Held  that  he  could  re- 
cover it  back  as  money  had  and  received.     In  Cox  v.   q^^  ^ 
Prentice  (e)  the  plaintiff  bought  a  bar  of  silver,  and  by  P^J^tice. 
agreement  it  was  sent  to  an  expert  to  be  assayed,  and  on  his  re- 
port of  the  quantity  of  silver  contained  in  the  bar,  the  plaintiff 
paid  for  it.     There  was  a  mistake  in  the  assay,  and  the  quantity 
of  silver  was  much  less  than  was  stated  in  the  report.     Held  to 
be  a  common  mistake,  and  that  the  plaintiff,  on  offer  to  return  the 
bar,  could  recover  the  piice  paid  in  assumpsit.  Lord  EUenborough 
saying  it  was  just  as  if  an  article  is  sold  by  weight,  and  there  is 
an  accidental  misreckoning  of  the  weight. 

§  416.  The  case  of  Boulton  v.  Jones  (/)  was  a  very  singular 
case  of  mutual  mistake,  and  is  well  worth  consideration,   ^^i^j^  ^, 
The  facts  have  already  been  stated  at  length  (^ante^  §  J^°«8. 

US;  Alien  v.  Edgarton,  3  Yt.  442;  How-  ner,  8  Met.  550;  Cook  v.  Gilman,  34  N. 
ard  V.  Cudwalader,  5  Blackf.  225  ;  Fetera  H.  556 ;  Bartlett  v,  Drake,  100  Mass.  176 ; 
V.  Gooch,  4  Blackf.  516;  Newell  o.  Turner,  Masson  v.  Bovet,  1  Denio,  74  ;  Hooper  i;. 
9  Porter,  420;  Bacon  v.  Brown,  4  Bibb,  Strasburger,  37  Md.  390.     There  are  ex- 
91 ;  Reed  v.  M'Grew,  5  Ham.  386 ;  Potter  ceptions  to  the  general  rale  which  grow 
V,  Titcomb,  23  Maine,  300.  The  purchaser  out  of  and  are  founded  upon  the  deficient 
of  a  chattel  cannot  rescind  the  sale  with-  capacity  of  the  party  who  seeks   to  be 
out  retaming  it  to  the  vendor,  unless  it  relieved  from  the  contract.    Bartlett  v. 
be  entirely  worthless  to  both  parties.    If  Drake,  100  Mass.  176;  Chandler  v.  Sim- 
it  be  of  any  value  to  the  vendor,  or  if  its  mons,  97    Mass.  508,   514  ;    Bartlett    v. 
loss  would  be  any  injury  to  him,  it  must  Cowles,  15  Gray,  445 ;  Gibson  v.  Soper,  6 
be  returned.     Perley  v.  Balch,  23   Pick.  Gray,  279 ;  Boody  v.  McKenney,  23  Maine, 
283;  Shepherd  v.  Temple,  3  N.  H.  455;  517;  ante,  §  27,  in  note  (r).    As  to  the 
Cook  V.  Gilman,  34  N.  H.  561 ;  Sandfocd  formalities  necessary  to  revest  the  tide  to 
V.  Dodd,  2  Day,  437 ;  Tisdale  v.  Buck-  property  where  the  parties  rescind  a  sale 
more,  33  Maine,  461 ;  Dorr  t;.  Fisher,  1  by  agreement,  see  Hotchkiss  v.  Hunt,  49 
Cush.  271,  274;  Moyer  v.  Shoemaker,  5  Maine,  213;  Beecher  v.  Myall,  16  Gray, 
Barb.  319;  Getchcll  v.  Chase,  37  N.  H.  376;  Tripp  v.  Tripp,  Rice,  84;  Quincy  v. 
110;  Babcock  v.  Case,  61  Penn.  St.  427;  Tilton,  5  Greenl.  277;  Gleason  i;.  Drew,. 
Mahone  v.  Reeves,  11  Ala.  345;  Smith  v.  9  Greenl.  81,   82;  State  v.  Intoxicating 
Smith,  30  Yt.  139 ;  Dill  v.  OTenrell,  45  Liquors,  61  Maine,  520 ;  Miller  i^.  Smith, 
Ind.  268 ;  Wells  J.  in  Bassett  v.  Brown,  1  Mason,  437  ;  Spring  v.  Coffin,  10  Mass. 
105  Mass.  551,  558,  559;  Morse  v.  Brack-  31  ;  Warden  v.  Marshall,  99  Mass.  305.], 
ett,  98  Mass.  205 ;  S.  C.  104  Mass.  494  ;  And  see  next  chapter. 
Conner  v,  Henderson,  15  Mass.  319.    This        (d)  7  Ex.  208.    See  a  similar  case  in^ 
general  rule  applies  as  well  to  a  rescission  equity,  Cochrane  v.  Willis,  L.  R.  1    Clk 
on  the  ground  of  misrepresentation  and  Ap.  58. 
fraud  as  to  other  cases.    Kimball  v.  Cun-        (e)  3  M.  &  S.  344. 
ningharo,    4    Mass.    502  ;    Thurston    v.        (/)  2  H.  &  N.  564;  27  L.J.  Ex.  117. 
Blanchurd,  22  Pick.  18 ;  Thayer  v.  Tur- 
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59),  and  were  sabstantially  these :  One  Brocklehurst  kept  a  shop. 
He  owed  money  to  the  defendant  Jones.  One  day  he  sold  oat  his 
shop  and  business  to  the  plaintiff  Boolton.  On  the  same  day, 
Jones,  ignorant  of  this  sale,  sent  a  written  order  for  goods  to  the 
shop,  addressed  to  Brocklehurst,  and  Boulton  supplied  them. 
Jones  consumed  the  goods,  still  ignorant  that  they  were  supplied 
by  Boulton,  and  when  payment  was  asked  for,  declined,  on  the 
ground  that  he  had  a  set-off  against  Brocklehurst,  with  whom 
alone  he  had  assented  to  deal.  The  action  was  for  goods  sold,  and 
the  court  held  that  there  was  no  contract  by  Jones  with  the  plain- 
tiff, and  that  inasmuch  as  he  had  a  set-off  against  Brocklehurst, 
the  mistake  as  to  the  person  was  sufficient  to  entitle  him  to  refuse 
payment.  (^)  So  far  the  case  was  in  accordance  with  the  rule  laid 
down  by  Gibbs  C.  J.  in  Mitchell  v.  Lepage  (A)  (not  cited  in 
Obsenra-  Boultou  V.  Joncs),  and  the  plaintiff  could  not  be  per- 
tions  on  mitted  to  recover.  But  on  the  principles  governing  oon- 
Jones.  tracts  in  general,  it  is  submitted  that  the  plaintiff  was 
not  wholly  without  remedy.  For  aught  that  appears  in  the  re- 
port, there  was  a  clear  case  of  mutual  mistake.  The  plaintiff, 
who  had  just  bought  out  the  shop  and  business  of  Brocklehurst, 
did  nothing  wrong,  nothing  out  of  the  usual  course  of  trade  in  sup- 
plying goods  on  a  written  order  sent  by  a  customer  to  a  shop,  ad- 
dressed to  the  man  whose  business  he  had  just  bought,  and  in  ig- 
norance of  the  fact  that  it  could  be  at  all  material  to  the  buyer 
whether  the  goods  were  supplied  by  himself  or  by  his  predecessor 
in  business.  Plaintiff's  mistake  was  his  ignorance  that  the  de- 
fendant wished  to  buy  qud  creditor  of  Brocklehurst,  so  as  to  pay 
for  the  goods  by  a  set-off.  Defendant's  mistake  was  in  consuming 
the  goods  of  the  plaintiff,  in  the  belief  that  they  were  the  goods 
of  Brocklehurst.  It  can  hardly  be  doubted  that  if  the  goods  had 
not  been  consumed  before  the  discovery  of  the  mistake,  the  de- 
fendant would  have  been  bound  on  demand  to  return  the  goods  if 
he  did  not  choose  to  pay  for  them.  The  very  basis  of  the  decision 
was  that  there  had  been  no  contract  between  tlie  parties,  and  if  so, 
on  no  conceivable  ground  could  the  defendant  have  kept  without 
payment  another  man's  goods  sent  to  his  house  by  mistake.  The 
consumption  of  the  goods  prevented  the  possibility  of  a  simple 
avoidance  of  the  contract  on  the  ground  of  mutual  mistake.  That 
mistake  was  in  relation  to  the  mode  of  payment.     The  vendor 

ig)  [St€  Jdndge  v.  Oliver,  1  Alien,  74.]        (h)  Holt  N.  P.  253. 
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thought  he  was  to  be  paid  in  money ;  the  buyer  intended  to  pay 
in  his  claim  against  Brocklehurst.  The  real  question  under  the 
circumstances  then  was  this :  Is  the  buyer  to  pay  as  he  intended, 
or  as  the  vendor  intended  ?  for  both  had  intended  that  the  prop- 
erty in  the  goods  should  pass,  at  the  price  fixed  in  the  invoice. 
Now,  in  determining  this,  which  was  the  real  dispute,  a  control- 
ling circumstance  is  that  the  buyer  was  wholly  blameless,  whereas 
the  seller  had  been  guilty  of  some  slight  negligence.  If  the  seller 
had  sent  an  invoice  or  bill  of  parcels  with  the  goods,  showing  that 
he  was  the  vendor,  the  buyer  would  have  been  at  once  informed 
of  the  mistake,  and  might  have  rejected  the  goods  ;  but  the  vendor 
delayed  sending  his  invoice  till  the  goods  were  consumed.  The 
true  result,  therefore,  of  the  whole  transaction,  it  is  submitted,  is  in 
principle  this,  that  the  buyer  was  bound  to  pay  for  the  goods  in 
the  manner  in  which  he  had  assented  to  pay,  and  the  vendor  was 
bound  to  accept  payment  in  that  mode.  The  buyer  was  therefore 
responsible,  not  at  law  (for  courts  of  law  have  no  means  nor  ma- 
chinery for  reforming  contracts  nor  rendering  conditional  judg- 
ments), but  in  equity,  either  to  make  an  equitable  assignment  to 
the  vendor  of  his  claim  against  Brocklehurst  for  an  amount  equiva- 
lent to  the  price,  or  to  become  trustee  for  the  seller  in  recovering 
the  claim  against  Brocklehurst.  He  would  have  no  right  to  retain 
the  whole  of  his  claim  against  Brocklehurst  while  refusing  to  pay 
for  the  goods.  (%)  The  case  is  manifestly  quite  distinct  from  that 
of  a  mutual  mistake,  where  a  party  has  consumed  what  he  did  not 
intend  to  buy.  If  A.  sends  a  case  of  wine  to  B.,  intending  to  sell 
it,  but  fails  to  communicate  his  intention,  and  B.,  honestly  believ- 
ing it  to  be  a  gift,  consumes  it,  there  is  no  ground  for  holding  B. 
to  be  responsible  for  the  price,  either  in  law  or  equity,  if  he  be 
blameless  for  the  mistake. 

§  417.  Where  the  mistake  is  that  of  one  party  only  to  the  con- 
tract, and  is  not  made  known  to  the  other,  the  party  ^^g^i^i^e  ^f 
laboring:  under  the  mistake  must  bear  the  consequences,   o"®  P^'^y 

°  _  not  com- 

m  the  absence  of  any  fraud  or  warranty.     If  A.  and  B.   municated 
contract  for  the  sale  of  the  cargo  per  ship  Peerless^  and 
there  be  two  ships  of  that  name,  and    A.  mean  one  ship  and  B. 
intend  the  other  ship,  there  is  no  contract.  (A;)     But  if  there  be 

(t)  See,   for    illustration   of  equitable        (k)  Raffles  v.  Wichelhans,  2  H.  &  C. 
principles  in  such  cases,  Harris  v.  Pepper-    906  ;  33  L.  J.  Ex.  160. 
ell,  L.  B.  5  £q.  1. 
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but  one  ship  Peerless^  and  A.  sell  the  cargo  of  that  ship  to  B., 
the  latter  would  not  be  permitted  to  excuse  himself  on  the  ground 
that  he  had  in  his  mind  the  ship  Peeress^  and  intended  to  con- 
tract for  a  cargo  by  this  last  named  ship.  Men  can  only  bai^ain 
by  mutual  communication,  and  if  A.'s  proposal  were  unmistakable, 
as  if  it  were  made  in  writing,  and  B.'s  answer  was  an  unequivocal 
and  unconditional  acceptance,  B.  would  be  bound,  however  clearly 
he  might  afterwards  make  it  appear  that  he  was  thinking  of  a  dif- 
General  ferent  vessel.  For  the  rule  of  law  is  general,  that  what- 
where  a*^  ever  a  man's  real  intention  may  be,  if  he  manifestg  an  in- 
not^man^*  tention  to  another  party,  so  as  to  induce  that  other  party 
fest  his  to  act  upon  it,  he  will  be  estopped  from  denying  that  the 
tion.  intention  as  manifested  was  his  real  intention,  (l) 

418.  When  the  mistake  of  one  part  is  known  to  the  other. 
Mistake  of  then  the  question  resolves  itself  generally  into  one  of 
known'lo  f^aud,  which  is  the  subject  of  the  next  chapter.  In  the 
the  other,  qq^qq  jygt  supposed  of  a  ship  Peerless  and  a  ship  Peeress^ 
there  can  be  little  doubt  that  if  the  vendor  knew  that  the  pur- 
chaser had  a  different  ship  in  his  mind  from  that  intended  by  the 
vendor,  there  would  be  no  contract,  for  by  the  rule  of  law  just 
stated,  the  vendor  would  not  be  in  a  position  to  sliow  that  he  had 
been  induced  to  act  by  a  manifestation  of  the  buyer's  intention 
different  from  his  real  intention.  And  if  he  not  only  knew  the 
buyer's  mistake,  but  caused  it,  his  conduct  would  be  fraudulent. 
But,  as  a  general  rule,  in  sales,  the  vendor  and  purchaser  deal  at 
a  ms'  length,  each  relying  on  his  own  skill  and  knowledge,  and 
each  at  liberty  to  impose  conditions  or  exact  warranties  before 
giving  assent,  and  each  taking  upon  himself  all  risks  other  than 
those  arising  from  fraud,  or  from  the  causes  against  which  he  has 
fortified  himself  by  exacting  conditions  or  warranties.  So  that 
even  if  the  vendor  should  know  that  the  buyer  was  purchasing, 
for  instance,  cotton  goods  submitted  to  his  inspection  in  the  mis- 
taken belief  that  they  were  made  of  linen,  or  if  the  purchaser 
should  know  that  the  vendor  was  selling  a  valuable  estate  under 
the  mistaken  belief  that  a  search  for  mines  under  it  had  proved 

(/)  Per  Lord  Wensleydale  in  Freeman  198;  Van  Toll  v.   South  Eastern  Rail- 

V.  Cooke,  2  Ex.  654;  Doc  v.  Oliver,  and  way  Company,   12  C.  B.  K.  S.  75  ;   31 

cases  collected  in  notes  to  it,  2  Sm.  L.  C.  L.  J.  C.  P.  241 ;  In  re  Bahia  &  San  Fran- 

671 ;    Cornish  v.  Abington,  4   H.  &  N.  cisco  Railway  Company,  L.  R.  3  Q.  B. 

549;    28  L.  J.   Ex.   262;    Alexander  r.  584. 
Worman,  6  H.  &  N.  100;  30  L.  J.  Ex, 
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unsuccessful,  neither  party  could  avoid  the  conti-act  made  under 
the  supposed  error  or  mistake.  The  exception  to  this  rule  exists 
only  in  cases  where,  from  the  relations  between  the  parties,  some 
special  duty  is  incumbent  on  the  one  to  make  full  and  candid  dis- 
closure of  all  he  knows  on  the  subject  to  the  other.  This  topic  is 
more  fully  considered  in  the  next  chapter  on  fraud. 

§  419.  The  mistake  which  will  justify  a  party  in  seeking  to 
avoid  his  contract  must  be  one  of  fact,  not  of  law.     The   Mistake 
universal  rule  is  Ignorantia  juris  n^minem  excusat.    The  Jicf  not 
cases  illustrating  this  maxim  are  very  numerous,  and   ^*^- 
only  a  small  number  of  them  will  be  found  in  the  note,  (m)    But 
in  Wake  v.  Harrop  (m)  it  was  held,  both  in  the  ex-  wake  v, 
chequer  of  pleas  and  in   the  exchequer  chamber,  that   ^*"^P- 
where  a  party  had  specially  stipulated  that  he  was  acting  only 
as  agent  for  another,  and  had  signed  as  such  agent  for  his  absent 
principal  named  in  the  signature,  he  was  at  liberty  to  show,  by 
way  of  equitable  defence,  that  the  agreement,  which  had  been 
drawn  up  in  such  terms  as  to  make  him  personallj'  liable  at  law, 
was  so  written  by  mistake,  that  it  did  not  express  the  real  con- 
tract, and  that  he  was  not  liable  as  principal.     Some  of  the  judges 
thought  the  plea  a  good  defence,  even  at  law,  but  this  point  not 
being  raised,  was  not  decided.     In  Cooper  v.  Phibbs  (n)   Cooper ». 
Lord  Westbury  gave  the  following  very  lucid  statement  ^*'*°^*- 
of  the  true  meaning  of  the  maxim  just  quoted  :  "  It  is  said  igno- 
rantia juris  hand  exeusat^  but  in  that  maxim  the  word  jus  is  used 
in  the  sense  of  denoting  general  law,  the  ordinary  law  of  the 
country.     But  when  the  word  jus  is  used  in  the  sense  of  denot- 
ing a  private  right,  that  maxim  has  no  application.    Private  right 
of  ownership  is  a  matter  of  fact ;  it  may  also  be  the  result  of  mat- 
ter of  law ;  but  if  parties  contract  under  a  mutual  mistake  and 
misapprehension  as  to  their  relative  and  respective  rights,  the  re- 
sult is  that  the  agreement  is  liable  to  be  set  aside  as  having  pro- 
ceeded upon  a  common  mistake.     Now  that  was  the  case  with 
these  parties  —  the  respondents  believed  themselves  to  be  entitled 
to  the  property ;  the  petitioner  believed  that  he  was  a  stranger  to 

(m)  Bilbie   v.   Lumley,   2  East,   471  ;  24  L.  J.  Ex.  63  ;  Wake  v.  Harrop,  6  H. 

Stevens  v.  Lynch,   12    East,   38;   East  &  N.  768;  I   H.  &  C.  202;  30  L.  J.  Ex. 

India  Company   v.  Tritton,  3  B.  &  C.  273  ;  31  L.  J.  Ex.  451 ;  [2  Chitty  Contr. 

280;  Milnes  v.  Dnncan,  6  B.  &  C.  671;  (llth  Am.  ed.)  934,  and  note  (n)  and 

Stewart  v.  Stewart,  6  CI.  &  F.  966  ;  Teed  cases  cited.] 
V.  Johnson,  II  Ex.  840;  Piatt  v.  Bromage,        (n)  L.  B.  2  Eng.  &  Ir.  App.  148-170. 
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it ;  j;he  mistake  is  discovered  and  the  s^eement  cannot  stand." 
The  case  was  that  of  a  party,  the  real  owner  of  a  property, 
agreeing,  in  ignorance  of  his  right,  to  take  a  lease  of  it  from  the 
supposed  owners,  who  were  equally  ignorant  that  they  had  no 
title  to  it. 

§  420.  An  innocent  misrepresentation  of  fact  or  law  may 
Innocent  give  rise  to  a  contract,  and  thus  involve  the  question, 
=.T  whether  the  party  deceived  by  such  innocent  misrepre- 
mTtftk^  sentation  is  entitled  on  that  ground  to  avoid  the  con- 
i8t  Of  tract.  The  law  as  to  misrepresentation  of  fact  was  thns 
'*^'  stated  by  Blackburn  J.  in  delivering  the  judgment  of 

Pimama^  ^  the  court  in  Kennedy  v.  Panama  Mail  Co.  (o)  **  There 
Mail  Co.       jg  ^  ^^j^  important  difference  between  cases  where  a 

contract  may  be  rescinded  on  accojint  of  fraud  and  those  in  which 
it  may  be  rescinded  on  the  ground  that  there  is  a  difference  in 
substance  between  the  thing  bargained  for  and  that  obtained.  It 
is  enough  to  show  that  there  was  a  fraudulent  representation  as  to 
any  part  of  that  which  induced  the  party  to  enter  into  the  con- 
tract which  he  seeks  to  rescind :  but  where  there  has  been  an 
innocent  misrepresentation  or  misapprehension,  it  does  not  au- 
thorize a  rescission  unless  it  is  such  as  to  show  that  there  is  a  com- 
plete difference  in  substance  between  what  was  supposed  to  be 
and  what  was  taken,  so  as  to  constitute  a  failure  of  consideration. 
For  example,  where  a  horse  is  bought  under  a  belief  that  it  is 
sound,  if  the  purchaser  was  induced  to  buy  by  a  fraudulent  rep- 
resentation as  to  the  horse's  soundness,  the  contract  may  be  re- 
scinded. If  it  was  induced  by  an  honest  misrepresentation  as  to 
its  soundness,  though  it  may  he  clear  that  both  vendor  and  pur- 
chaser thought  that  they  were  dealing  about  a  sound  horse  and 
were  in  error^  yet  the  purchaser  must  pay  the  whole  price^  unless 
there  was  a  warranty :  and  even  if  there  was  a  warranty,  he  can- 
not return  the  horse  and  claim  back  the  whole  price  unless 
there  was  a  condition  to  that  effect  in  the  contract.  Street  r. 
Blay."  (  p)  The  learned  judge  then  quotes  the  authorities  from 
the  civil  law  to  the  same  effect,  and  concludes  the  passage  by 

(o)  L.  B.  2  Q.  B.  580-587.  purchaser  may  retnm  the  goods  boa^t 

(p)  2  B.  &  Ad.  456.     [In  some  of  the  and  recover  back  the  price.     See  pott, 

American  states  it  has  been  held  that  the  Remedies  of  the  Bujer,  book  V.  part  II. 

warranty  may  be  treated  as  a  condition  §2;  1  Chitty  Contr.  (11th  Am.  ed.)64S, 

subsequent,  and  upon  breach  thereof  the  note  (9^).] 


BOOK  m.]        MISTAKE,  AND  FAILURE  OF  GONSIDEBATION.  377 

saying :  ^'  And,  as  we  apprehend,  the  principle  of  our  law  is  the 
same  as  that  of  the  civil  law ;  and  the  difficulty  in  every  case  is, 
to  determine  whether  the  mistake  or  misapprehension  is  as  to  the 
svistance  of  the  whole  consideration^  going  as  it  were  to  the  root 
of  the  matter,  or  only  to  some  point,  even  though  a  material 
point,  an  error  as  to  which  does  not  affect  the  substance  of  the 
whole  consideration."  (jt?^) 

§  421.  In  Torrance  v.  Bolton  (y)  it  was  held,  that  where  a  bid- 
der at  auction  was  misled  by  the  particulars  advertised,  Torrance  v. 
as  to  the  property  exposed  for  sale,  and  being  deaf  did  ^°*^°'** 
not  hear  the  conditions  read  out  at  the  sale  in  which  the  prop- 
erty was  stated  to  be  subject  to  mortgages,  he  was  not  bound 
by  the  contract  made  by  mistake  under  such  misleading  particu- 
lars, which  had  induced  him  to  believe  that  he  was  buying  the 
absolute  reversion  of  the  freehold,  and  not  an  equity  of  redemp- 
tion. No  fraud  was  shown,  but  the  court  said  that  the  descrip- 
tion in  the  particulars  was  "  improper,  insufficient,  and  not  very 
fair."  (Per  James  L.  J.  123.)  (r)  This  subject  is  further 
treated  in  the  chapter  on  Warranty,  book  IV.  part  II.  ch.  i. 

§  422.  As  to  mistake  or  failure  of  consideration  in  a  contract 
which  was  induced  by  an  innocent  misrepresentation  of  2d.  Of  law. 
law,  it  was  carefully  considered  by  the  common  pleas   Soathaii  v, 
in   the  two  cases  of  Southall  v.   Rigg  and   Forman  v.   ponn^n  ^, 
Wright,  («)  and  held  to  form  a  valid  ground  for  avoid-  Wright 

(f>i)  [See  Bird    v,  Forceman,  62    111.  Richards,  13  Peters,  26  ;  Pearson  v,  Mor- 

212.]  gan,  3  Bro.  C.  C.  388 ;  Roosevelt  t*.  Dale, 

{g)  L.  R.  14  Eq.  124;  8  Ch.  118.  2  Cowen,  134;  S.  C.  5  John.  Ch.  174; 

(r)  [A  bai^ain  founded  on  material  Champlin  v.  Lay  tin,  6  Paige,  189;  S.  C. 
misrepresentations  of  matters  of  fact,  even  13  Wend.  407;  Lewis  v.  M'Lemore,  10 
though  thej  are  inadvertently  made  Yerger,  206;  Parham  v,  Randolph,  4 
through  a  mutual  mistake  of  the  parties,  How.  (Miss.)  435;  Brooks  v.  Stolley,  3 
or  by  mistake  of  one  of  them  alone,  will  McLean,  523  ;  Sherwood  v.  Salmon,  5 
be  annulled  in  equity.  Mistake,  as  well  Day,  439 ;  Coe  v.  Turner,  5  Conn.  86 ; 
as  fraud,  in  any  representation  of  a  fact  Spurr  v.  Benedict,  99  Mass.  463  ;  Jennings 
material  to  the  contract,  furnishes  a  snffi-  v.  Boughton,  5  De  G.,  M.  &  G.  (Am.  ed.) 
cient  ground,  in  equity,  to  set  it  aside,  and  126,  note  (2);  Clapham  v.  Shillito,  7 
declare  it  a  nullity.  Daniel  v.  Mitchell,  Beav.  149;  Kyle  v,  Kavanagh,  103  Mass. 
1  Story,  172;  Doggettv.  Emerson,  3  Story,  356.  "  The  whole  doctrine  turns  upon 
700 ;  Hough  v.  Richardson,  3  Story,  659  ;  this,  that  he  who  misleads  the  confidence 
Warren  v.  Daniels,  1  Wood.  &  M.  90 ;  of  another  by  false  statements  in  the  sub- 
Smith  V.  Babcock,  2  Wood.  &  M.  246;  Tut-  stance  of  a  purchase,  shall  be  the  sufferer, 
hill  V.  Babcock,  2  Wood.  &  Mi  299 ;  Ma-  and  not  his  victim."  Story  J.  in  Doggett 
son  V.  Crosby,  1  Wood.  &  M.  342 ;  Person  v,  Emerson,  3  Story,  733.] 
17.  Sanger,  1  Wood.  &  M.  138;  Smith  v.        [s)  Both  reported  in  11  C.  B.  481  ;  20 
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ing  a  contract.  It  is  to  be  obserred,  however,  that  in  both  those 
cases  the  mistake  went,  in  the  above  quoted  language  of  Mr.  Jus- 
tice Blackburn,  "to  the  substance  of  the  whole  consideration," 
and  it  is  apprehended  that  the  right  of  rescinding  a  contract,  on 
the  ground  of  mistake  of  law  induced  by  innocent  misrepresenta- 
tions, is  subject  to  the  same  qualification  and  limitation  as  where 
there  is  a  mistake  of  fact  induced  by  the  same  cause,  as  explained 
in  Kennedy  v.  The  Panama  Mail  Co.  supra.  In  Stevens  r. 
Stevens  v.  Lynch,  (f )  the  drawer  of  a  bill  of  exchange,  knowing 
Lynch.  ^j^^^^  time  had  been  given  to  the  acceptor  without  his* 
the  drawer's,  assent,  but  ignorant  that  in  law  he  was  thereby  dis- 
charged, promised  to  pay  the  bill,  and  he  was  held  bound.  («) 
This  case  was  cited  in  Forman  v.  Wright,  but  Williams  J.  sim- 
ply said,  "  That  is  a  very  different  case  "  (20  L.  J.  at  p.  149)  ; 
the  difference  being  apparently  this,  that  in  the  case  of  Forman  v. 
Wright,  the  defendant  had  never  owed  the  money  at  all,  so  that 
his  error  went  **to  the  substance  of  the  whole  consideration/' 
whereas,  in  Stevens  v.  Lynch,  the  defendant  had  been  indebted 
to  the  plaintiff  for  a  good  consideration  ;  and  although  the  law 
discharges  a  surety  where  time  is  given  to  the  principal  debtor 
without  the  surety's  assent,  yet  this  is  done  on  the  ground  that 
the  condition  of  the  surety  is  generally  thereby  altered  :  and  non 
constat  that  in  Stevens  v.  Lynch  the  defendant's  condition  was 
really  altered.  Certainly  the  whole  consideration  of  his  promise 
to  pay  was  not  the  mistake  of  law,  inasmuch  as  the  promise  was 
manifestly  based  in  part  on  the  original  consideration  received 
Beattie  v,  when  the  bill  was  drawn.  In  the  recent  case  of  Beattie 
Ebury.  V.  Lord  Ebury  (a?)  there  is  an  elaborate  discussion  of 
the  law  on  this  subject  in  its  application  to  the  case  of  an  agent 
honestly  representing  himself  to  have  an  authority  which  he  does 
not  possess,  and  Lord  J.  Mellish,  in  delivering  the  judgment  of 
the  court,  expressed  a  very  strong  opinion,  that  if  in  such  a  case 
the  written  power  was  shown  by  the  agent,  he  would  not  be  re- 
sponsible for  the  innocent  misrepresentation  of  its  legal  effect 
Failure  of  5  423.  As  early  as  1797,  it  was  held  by  the  king's 
^nai  era-    ^^j^^jj  ^  j^^  settled  law,  that  a  man  who  had  advanced 

L.  J.  C   P.  145.    See,  also,  Rushdall  v.  note  ((),  and  cases  cited  to  thi$  point ;  3 

Ford,  L.  R.  2  Eq.  750.  Kent,  113 /Loose  v.  Loose,  36  Penn.  Su 

(0  12  East,  38.  538,  545.] 

(ti)  [1  Chitty  Contr.  (llth  Am.  ed.)  54,  (x)  L.  R.  7  Ch.  777. 
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money  on  a  contract  of  sale  had  a  right  to  put  an  end  to  this  con- 
tract for  failure  of  consideration,  and  recover  in  an  action    where 
for  money  had  and  received,  if  the  vendor  failed  to  com-   tocompUte 
ply  with  his  entire  contract,  (y)     A  buyer  may  recover,   contract. 
on  the  same  ground,  the  price  paid  to  the  seller  who  Where  title 
has  warranted  title,  when  the  goods  for  which  the  money   warranty 
was  paid  turn  out  to  have  been  stolen  goods,  and  the 
buyer  has   been   compelled  to  deliver  them  up  to  the   without 
true  owner.  (2)     And,  even  without  such  warranty,  it   Tn^ of 
has  been  said  to  be  the  undoubted  right  of  a  buyer  to   ^***^^^^- 
recover  back  his  money  paid  on  the  ordinary  purchase  of  a  chat- 
tel, where  the  purchaser  does  not  get  that  for  which  he  paid  ;  (a) 
but  this  subject  of  failure  of  title  is  more  elaborately  treated,  poat^ 
book  IV.  part  II.  ch.  i.  sec  2,  on  Implied  Warranty  of  Title. 
And  the  same  right  exists  in  favor  of  the  buyer  where 

TVhttT« 

he  has  paid  money  for  forged  scrip  in  a  railway  ;  (b)  or  forced  se- 
for  forged  bills  or  notes ;  (c)  or  for  an  article  different  have^b^en 
from  that  which  was  described  in  the  sale,  as  is  shown   ^<^^ff^*- 
post,  in  book  IV.  part  I.  on  Conditions,  (d) 

§  424.  Where  money  was  paid  for  shares  in  a  projected  joint 
stock  company,  and  the  undertaking  was  abandoned,  and 
the  projected  company  not  formed,  the  buyer  was  held   of  shares 
entitled  to  recover  back  his  money  as  paid  on  a  con-  j^cted"^ 
sideration  which  had  failed,  (e)    So,  also,  where  a  buyer  *^™P*°y- 
has  paid  for  a  bill  of  exchange  which  proves  to  be  invalid,  having 
been  avoided  by  a  material  alteration ;  (/)  or  for  an  un-   invalid 
stamped  bill  of  exchange  which  purports  to  be  a  foreign   gtamp^" 
bill,  and  turns  out  to  be  worthless  because  really  a  do-   security, 
mestic  bill,  invalid  without  a  stamp,  (^)  he  may  rescind  the  con- 
tract for  failure  of  consideration. 

§  425.  But  there  is  not  a  failure  of  consideration  when  No  failure 
the  buyer  has  received  that  which  he  really  intended   aideraUon 

iy)  Giles  v.  Edwards,  7  T.  R.  181.  (11th  Am.  ed.)  931,  and  note  {t)  and  cases 

(z)  Eichholtz  V.  Banister,  17  C  B.  N.  S.  cited.] 

708 ;  34  L.  J.  C.  P.  105.  (d)  See  notes  to  Chandelor  v.  Lopns,  2 

(a)  Per  Cur.  in  Chapman  v.  Speller,  14  Sm.  L.  C.  176  ;  [2  Chitty  Contr.  (11th  Am. 

Q.  B.  621,  and  19  L.  J.  Q.  B.  241.  ed.)  920  et  seq.  and  notes.] 

{b)  Westropp  V.  Solomon,  8  C.  B.  345.  (e)  Kempson  v.  Sannders,  4  Bing.  5. 

(c)  Jones  ».  Ryder,  5  Taunt.  488;  Gur-  (/)  Burchfield  v.  Moore,  3  E.   &  B. 

ney  v.  Womersley,  4  E.  &  B.  133 ;  24  L.  683  ;  23  L.  J.  Q.  B.  261. 

J.  Q.  B.  46 ;  VToodland  v.  Fear,  7  E.  &  B.  {g)  Gomper ts  v.  Bartlett,  2  E.  &  B.  849 ; 

519 ;  26  L.  J.  Q.  B.  202 ;  [2  Chitty  Contr.  23  L.  J.  Q.  B.  65. 
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where  to  buv,  althouGch  the  thins:  bought  should  turn  out  worth- 

baj-er  gets  J '  o  o  o 

what  he  less.  (A)  Thus,  where  a  buyer  bought  railway  scrip, 
tended  to  and  the  directors  of  the  company  subsequently  repodi- 
int'tum"*  fi^t^d  it  as  issued  without  their  authority;  upon  proof 
few.^**'*^  offered  that  the  scrip  was  the  only  known  scrip  of  the 
railway,  and  had  been  for  several  months  the  subject  of 
sale  and  purchase  in  the  market,  held,  that  the  buyer  had  got 
what  he  really  intended  to  buy,  and  could  not  rescind  the  con- 
tract on  the  ground  of  a  failure  of  consideration.  ({) 

§  426.  Where  the  failure  of  consideration  is  only  partial,  tiie 
Partial  buyer's  right  to  rescind  will  depend  on  the  question 
conSdent-  whether  the  contract  is  entire  or  not.  Where  the  con- 
^^^'  tract   is   entire,  as   in  Giles  v,  Edwards,  (i)    and   the 

Where  con-    i  •         j.      •^^•         j.  ±.  i.'i_c  i_ 

tract  is  en-  buyer  IS  not  Willing  to  accept  a  partial  performance,  he 
may  reject  ^^7  reject  the  Contract  in  toto^  and  recover  back  the 
Bat  not^if'  P^^®'  ^^*  ^^  ^^®  ^^^  accepted  a  partial  performance,  he 
he  has  ac-  cannot  afterwards  rescind  the  contract,  but  must  seek 
Hamor  r  ^^®  remedy  in  some  other  form  of  action.  Thus,  in  Har- 
Groyes.  nor  V,  Groves,  (Z)  a  purchaser  of  fifteen  sacks  of  flour 
having,  after  its  delivery  to  him,  used  half  a  sack,  and  then  two 
sacks  more,  was  held  not  entitled  to  rescind  the  contract,  on  the 
ground  of  a  failure  of  consideration,  and  to  return  the  remainder, 
although  he  had  made  complaint  of  the  quality  as  not  equal  to 
that  bargained  for,  as  soon  as  he  had  tried  the  first  half  sack.  (i») 

(A)  [If  aq  article  purchased  is  rendered  was  a  wholesale  dealer,  to  purchase  of 

worthless  hy  reason  of  a  defect  as  to  which  him  a  lot  of  clothing,  to  he  shipped  to  A. 

the  purchaser  takes  the  risk,  there  is  no  A  portion  of  the  goods  contracted  for  con- 

want  or  failure  of  consideration  resulting  sisted  of  suits  of  clothing  of  a  particolar 

therefrom,  in  the  legal  sense  of  the  rule ;  kind,  quality*  and  price.    A  part  of  those 

because  the  buyer,  in  such  case,  gets  and  sent  by  B.  were  not  of  the  kind,  quality, 

retains  what  he  bought,  that  is,  the  prop-  and  price  contracted  for.    A.  refused  to 

erty  at   his   own  risk  as  to  such  defect,  accept  any  portion  of  the  goods,  and  im- 

Bryant  v.  Fember,  45  Vt.  487,  491,  Feck  mediately  returned  them  to  B.      It  was 

J.]  held  that  the  contract  of  A.  was   an  en- 

(i)  Lamert  v.  Heath,  15  M.  &  W.  487.  tire  contract  for  the  whole  of  the  goods, 

See,  also,  Lawes  v.  Parser,  6  E.  &  B.  930 ;  and  he  was  not  obliged  to  accept  a  part 

26  L.  J.  Q.  B.  25.  without  the  whole.     Smith  v,  Levis,  40 

(h)  7  T.  B.  181 ;  ante,  §  443.  See  Whin-  Ind.  98 ;  Bruce  p.  Pearson,  3  John.  534.] 
cup  V.  Hughes,  L.  R.  6  C.  P.  78;  [Miner        (/)  15  C.  B.  667  ;  24  L.  J.  C  P.  53. 
V.  Bradley,  22  Pick.  457 ;  1  Chitty  Contr.        (m)  [In  Morse   v.  Brackett,  98  Mass. 

(11th  Am.  ed.)  533,  and  note  (/^) ;  Jen-  205 ;  S.  C.  104  Mass.  494,  it  appeared  that 

ness  V.  Wendell,   61   N.   H.  63,  66-70;  several  bags  of  wool,  all  bearing  the  same 

Gkinlt  V.  Brown,  48  K.  H.  183.    A.,  who  distinctive  mark,  were  shown  as  one  lut 

was  a  retail  dealer,  agreed  with  B.,  who  of  a  particular  kind  of  wool  to  a  persva 


BOOK  in.]        MISTAKE,   AND  FAILURE  OF   CONSIDERATION.  881 

So  if  the  buyer  has  paid  for  a  certain  quantity  of  goods,  and  the 
vendor  has  delivered  only  part,  and  makes  default  in  delivering 
the  remainder,  the  buyer  may  rescind  the  contract  for  the  defi- 
ciency, and  recover  the  price  paid  for  the  quantity  deficient ;  for 
the  parties  in  this  case  have,  by  their  conduct,  given  an  implied 
assent  to  a  severance  of  the  contract  by  the  delivery  on  the  one 
part,  and  the  acceptance  on  the  other,  of  a  portion  only  of  the  goods 
sold.  This  is  in  its  nature  a  toted  failure  of  consideration  for  part 
of  the  price  paid  ;  (n)  not,  as  in  the  case  of  the  flour,  a  partial 
failure  of  the  whole.  This  was  held  in  Devaux  v.  Con-  Devauxr. 
noUy,  (o)  where  the  plaintiff  had  paid  for  two  parcels  of  Connolly. 
terra  japonica^  one  of  25  tons,  and  the  other  of  150  tons,  and  the 
parcels  turned  out  to  be  only  24  tons  and  132}  tons  respectively. 

§  427.  On  the  other  hand,  if  the  thing  sold  is  such  in  its  nat- 
ure  as  not  to  be  severable,  and  the  buyer  has  enjoyed    where 
any  part  of  the  consideration  for  which  the  price  was  S'nSsel^ 
paid,  he   is   no   longer   at   liberty  to  rescind  the  con-   ^'^gj'j^^ 
tract.  Qp)     Thus,   in    Taylor   v.  Hare,   (jq)   where   the  «°3°y«*^ 
plaintiff  purchased  from  the  defendant  the  use  of  a  pa-   considera- 
tent  right,  and  had  made  use  of  it  for  some  years,  and   Taylor  v. 
then  discovered  the  defendant  not  to  be  the  inventor,  it   Hare, 
was  held  that  he  could  not  maintain  an  action  for  rescission  of  the 
contract  and  return  of  the  price,  on  the  ground  of  failure  of  con- 
sideration; and  this  case  was  followed  by  the  king's   Lawesr. 
bench   half  a  century   later,  in   Lawes   v.  Purser,  (r)   Parser. 

who  proposed  to  purchase  them.  After  rescind  itaa  to  some  packages,  and  affirm 
opening  some  of  the  bags  and  making  it  as  to  others.  Wells  J.  said :  "  The  re- 
such  other  examination  as  he  saw  tit,  he  jection  and  return  of  articles  of  a  differ- 
said  he  would  take  the  whole  lot,  and  it  ent  kind  or  description,  not  answering  to 
was  sold  to  him,  all  at  one  time,  and  for  the  terms  of  the  contract,  do  not  stand 
one  price  per  poand,  and  was  delivered  to  upon  the  ground  of  rescission  ;  nor  does 
him  together  under  a  single  bill  of  par-  the  right  to  return  them  depend  upon  the 
eels.  It  was  held  that  the  contract  of  sale  existence  of  a  warranty.''] 
was  an  entire  contract,  which  the  pur-  (n)  [See  2  Chitty  Contr.  (llthAm.  ed.) 
chaser  could  not  rescind  in  part  on  dii»cov-  922,  923.] 
ering  that  the  wool  in  one  of  the  bags  was         (o)  8  C.  B.  640. 

of  a  different  kind.      See  Carpenter    v,        {p)  [See  2  Chitty  Contr.  (II th  Am.  ed.) 

Minturn,  65  Barb.  297.     So  in  Mansfield  923 ;   Morse  v.  Brackett,  98  Mass.  205, 

V.Trigg,  113  Mass.  350,  it  was  held  that  a  270.] 
sale  of  a  specific  number  of  packages  of        (q)  I  B.  &  P.  N.  K.  260. 
an  article,  at  a  given  price  a  package,  is         (r)  6  £.  &  B.  930 ;  26  L.  J.  Q.  B.  25. 
an  entire  contract;    a  purchaser  cannot 
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where  the  facts  as  pleaded  were  almost  identical  with  those  in 
Chanter  r.  Taylor  V.  Hare.  In  Chanter  v.  Leese,  («)  the  exchequer 
Le«8e.  chamber,  in  a  case  of  sale  of  six  patents  for  one  con- 
sideration, five  of  which  were  valid,  and  one  void,  held  that  there 
had  been  an  entire  failure  of  consideration,  on  the  ground  that 
the  money  payable  had  not  been  apportioned  by  the  contract  to 
the  different  parts  of  the  consideration,  and  the  patents  had  not 
been  enjoyed  in  part  by  the  buyer.  "  We  see,  therefore,  that  the 
consideration  is  entire,  and  the  payment  agreed  to  be  made  by 
the  defendants  is  entire,  and  we<«ee  also  a  failure  of  the  considera- 
tion, which  being  entire,  by  failing  partially^  faiU  entirely  ;  and 
it  follows  that  no  action  can  be  maintained  for  the  money."  The 
court  further  stated,  that  even  if  the  five  patents  had  been  en- 
joyed, they  were  of  opinion  that  no  action  could  be  maintained 
on  the  agreement^  though  possibly  a  remedy  might  exist  in  some 
form  of  action. 

(»)  5  M.  &  W.  698. 
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SECTION  I. — IN  GENEBAIi. 

§  428.  Fraud  renders  all  contracts  voidable  ah  initio  both  at 
law  and  in  equity.  No  man  is  bound  by  a  bargain  into  Fraud  ren- 
which  he  has  been  deceived  by  a  fraud,  because  assent  t™!3te?Sid- 
is  necessary  to  a  valid-  contract,  and  there  is  no  real  as-  *^*®- 
sent  where  fraud  and  deception  have  been  used  as  instruments  to 
control  the  will  and  influence  the  assent.  Although  fraud  has 
been  said  to  be  "  every  kind  of  artifice  employed  by  one  Definitions 
person  for  the  purpose  of  deceiving  another,"  courts  and  <>*  *™»d. 
law-givers  have  alike  wisely  refrained  from  any  attempt  to  de- 
fine with  exactness  what  constitutes  a  fraud,  it  being  so  subtle  in 
its  nature,  and  so  Protean  in  its  disguises,  as  to  render  it  almost 
impossible  to  give  a  definition  which  fraud  would  not  find  means 
to  evade,  (a)  The  Roman  jurisconsults  attempted  definitions. 
two  of  which  are  here  given :  "  Dolum  malum  Seevius  quidem 
ita  definit,  machinationem  quandam  alterius  decipiendi  causa,  cum 
aliud  simulatur,  et  aliud  agitur.  Labeo  autem,  posse  et  sine 
simulatione  id  agi  ut  quis  cricumveniatur  :  posse  et  sine  dolo  malo 
aliud  agi,  aliud  simulari;  sicuti  faciunt  qui  per  ejus  modi  dissimu- 
lationem  deserviant,  et  tuentur  vel  sua  vel  aliena :  Itaque,  ipse  sic 
definit,  dolum  malum  esse  omnem  calliditatem,  fallaciam,  mach- 
inationem ad  circumveniendum,  fallendum,  decipiendum  alterum 
adhibitam.  Labeonis  definitio  vera  est."  Dig.  1.  iv.  t.  3,  1.  1, 
§  2.  The  Civil  Code  of  France,  without  giving  a  definition,  pro- 
vides, in  Art.  1116  :  "  Fraud  is  a  ground  for  avoiding  a  contract 
when  the  devices  (les  manoeuvres)  practised  by  one  of  the  par- 
ties are  such  as  to  make  it  evident  that  without  these  devices  the 
other  party  would  not  have  contracted." 

(a)  [Sec  the  Taluable  saggestions  of  Mr.  Justice  Doe  upon  (his  subject  in  Stewart 
V.  Emerson,  52  N.  H.  313,  314.] 
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§  429.  However  difficult  it  may  be  to  define  what  fraud  is  in  aQ 
cases,  it  is  easy  to  point  out  some  of  the  elements  which  must 
necessarily  exist  before  a  party  can  be  said  at  common  law  to  have 
No  fraud  been  defrauded.  In  the  first  place  it  is  essential  that 
party  18  de-  *^®  means  used  should  be  successful  in  deceiving,  (h) 
ceived.  However  false  and  dishonest  the  artifices  or  contriv- 
ances  may  be  by  which  one  man  may  attempt  to  induce  another  to 
contract,  they  do  not  constitute  a  fraud  if  that  other  knows  tibe 
truth,  and  sees  through  the  artifices  or  devices,  (c)  Haud  enim 
decipitur  qui  icit  se  decipi.  (d)  If  a  contract  is  made  under  such 
circumstances,  the  inducement  or  motive  for  making  it  is  «a;  con- 
ceasis^  not  the  false  or  fraudulent  representations,  which  are  not 
believed,  but  some  other  independent  motive,  (c)    Next,  it  is  now 

(6)  [Dojrgett  v.  Emerson,  3  Story,  732,  Fin.  562,  650;  Kisch   v.   Centrml  Vene- 

733;  Bowman  v.  Carithers,  40  Ind.  90;  zaela  Railway  Co.  3  De  G.,  J.  &  S.  122; 

Hagee  v.  Grossman,  31  Ind.  223;  Mason  S.  C  L.  R.  2  Ch.  Ap.  114;  S.  C.  L.  R.  2 

17.  Crosby,  1  Wood.  &  M.  342;  Clark  r.  H.  L.  99,  120,  121 ;  Kerr  F.  &  M.  (Ist 

Everhart,  63  Penn.  St.  347 ;  Attwood  v.  Am.  ed.)  79,  255 ;  Kerr  Inj.  39 ;  WilaoB 

Small;  6  CI.  &  Fin.   (Am.  ed.)  283,  and  v.   Short,   6  Hare,  366,  375 ;  ReyneU  v. 

note  (2)  and  cases  cited,  444;  Vigers  v.  Sprye,  1  De  G.,  M.  &  G.  710;  Rawlins  p 

Pike,  8  CI.  &  Fin.  (Am.  ed.)  562,  650;  Wickham,3DeG.  &  J.319 ;  Smith's  case, 

Vandewalker   v.  Osmer,  65   Barb.   556 ;  L.  R.  2  Ch.  Ap.  614 ;  Perfect  r.  L»axie,  3 

Taylor  v.  Fleet,  1  Barb.  471 ;  Phipps  v,  De  G.,  F.  &  J.  369 ;  Conybeare  p.  Tbc 

Bttckman,  30  Penn.  St.  402  ;  Morris  Ca-  New  Brunswick  &  Canada  Railway  Co.  1 

nal  Co.  V.  Everett,  9  Paige,   168  ;  Steb-  De  G.,  F.  &  J.  578  and  notes  ;  S.  C.  9  H. 

bins  V.  Eddy,  4  Mason,  414  ;   2  Chitty  L.  Cas.  711;  Boyce  i?.  Grundy,  3  PetNi» 

Contr.   (11th  Am.   ed.)  1036,  1039,  and  210;  Young  v.  Harris,  2  Ala.  108;  Clap> 

note  («).    But  it  is  not  necessary  that  the  ton  v.  Cogart,  3  Sm.  &  M.  36.3 ;  Bean  r. 

fraudulent  means  used  should  have  been  Herrick,   12    Maine,  262;   Vandewalker 

the  sole  inducement  to  the  contract.  Shaw  v.  Osmer,  65  Barb.  556;  Rose  v.  Hniiey, 

V.  Stone,  8  Bosw.  157;  Clarke  v.  Dixon,  6  39  Ind.  82,  83;  Mead  v.  Bnnn,  32  N.  T. 

C.  B.  N.  S.  453 ;  Smith  v.  Kay,  7  H.  L.  276.] 

Cas.  750,  775 ;  Rawlins  v.  Wickham,  3  De        (d)  [See   Morse   v,  Rathbun,  43  Mi»- 

G.  &  J.  304 ;  Traill  v.  Baring,  33  L.  J.  sou.  91 ;  Howell  v.  Biddlecomb,  62  Barik. 

Ch.  521,  527  ;  ReyneU  ».  Sprye,  1  De  G.,  181.] 

M.  &  G.  660;  Kerr  F.  &  M.  (1st.  Am.        {e)  [In  order  that  a  misr«pre«%ntatioa 

ed.)   74,  75.      The  presumption,   in  the  may  support  an  action  at  law,  or  be  of  any 

absence  of -evidence  to  the  contrary,  would  avail  whatever  as  a  ground  for  relief  in 

be  that  false  representations  made  by  one  equity,  it  is  essential   that  it  should  be 

party  were  relied  upon  by  the  other.   Hoi-  material  in   its  nature,  and  should  be  a 

brook  V.  Burt,  22  Pick.  546.]  determining  ground    of   the   transacdoiu 

{c)  [Where  a  man  has  received  the  pos-  Jennings  r.  Broughton,  5  De  G.,  M.  &  G. 

itive  representation   or  assurance  of  an-  126;  Smith  v,  Richards,   1^   Peters,  2&. 

other  as  to  a  material  fact,  he  has  a  right  A  misrepresentation  to  be  material  miss 

to  rely  upon  it,  so  far  ais  that  other  is  con-  be  one  materially  influencing  and  iudodng 

cerned,    and  is  not  <bound  to  make  any  the  transaction ;  In  re  Reese  River  SQver 

further  inquiry^    Vigors  v.  Pike,  8  CI.  &  Mining  Co.  Smith's  case,  L.  R.  2  Ch. 
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well  settled  that  there  can  be  no  fraud  without  dishonest  inten- 
tion, no  such  fraud  as  was  formerly  termed  a  legal  fraud.   ^  *     . 
Therefore,  however  false  may  be  the  representation  of   without 
one  party  to  another  to  induce  him  to  make  a  contract,   intention ; 
there  is  no  ground  for  avoiding  it  as  obtained  by  frauds   frau^/in 
if  the  party  making  the  representation  honestly  believed   ^^^' 
it  to  be  true,  (/)  although  other  remedies  are  sometimes  av&ilable 
to  the  deceived  party,  ante^  §  420  et  8eq. ;  post^  Warranty.    Lastly, 
there   must    be   damage  to  the   party   deceived,   even   Fraud 
when  there  is  a  knowingly  false  representation,  before  a  J^^ 
right  of  action  can  arise.     "  Fraud  without  damage,  or  ff*^®^  no 
damage  without  fraud,  gives  no  cause  of  action,"  was  acUon. 
the  maxim  laid  down  by  Croke  J.  in  8  Bulst.  95,  and  quoted  with 
approval  by  BuUer  J.  in  the  great  leading  case  of  Pasley  v.  Free- 
man, (ff)  to  which  more   particular  attention  will  presently  be 

Ap.  61 1 ;  and  afibcting  and  ^ing  to  its  his  own  knowledge,  material  facts  saacep- 

very  essence  and  snbstance ;   Hallows  v.  tible  of  knowledge,  which  were  false,  and 

Femie,  L.  B.  3  £q.  536 ;  misrepresentar  the  plaintiff,  relying  upon  his  statements 

tions  which  are  of  snch  a  nature  as,  if  so  made,  was  thereby  induced  to  purchase 

true,  to  add  substantially  to  the  value  of  the  goods,  the  defendant  is  liable,  notwith- 

property ;  Smith  v.  Countryman,  30  N.  Y.  standing  proof  that  he  was  himself  mis- 

655 ;  or  are  calculated  to  increase  snbstan-  informed  as  to  the  facts.    Such  evidence 

tially  its  apparent  value,   are  material ;  would  not  disprove  the  fraud,  which  con- 

Kerr  F.  &M.  (Ist  Am.  ed.)  73,  74 ;  Nolan  sists  in  representing  the  sutements  to  be 

V.  Cain,  3  AUen,  263 ;  Miller  v,  Toung,  36  true  as  of  his  own  knowledge."    Wells  J. 

111.  354.]  in  Fisher  v.  Mellen,  103  Mass.  506 ;  Haz- 

(/)  [See  Cooper  v,  Lovering,  106  Mass.  ard  v.  Irwin,  18  Pick.  95 ;  Page  v.  Bent, 

78,  79;  Brown  v.  Castles,  11   Cush.  348-  2  Met.  371,374;  Stone  t;.  Denny,  4  Met. 

351 ;    McDonald    v.  Trafton,   15  Maine,  151 ;    Hammatt  r.   Emerson,  27  Maine, 

225;    Beach   v.  Bemis,  107   Mass.  498;  308;  Doggett  r.  Emerson,  3  Story,  733; 

King  V,  Eagle  Mills,  10  Allen,  548 ;  Stone  Hough  v.  Richardson,  3  Story,  691 ;  Mitch- 

V.  Denny, 4  Met.  151, 155,  and  cases  cited;  ell  v,  Zimmerman,  4   Texas,  754.    The 

Salem  India  Rubber  Co.  v.  Adams,  23  design  to  deceive  must  be  proved  by  other 

Pick.  256 ;  Hanson  v.  Edgerly,  29  N.  H.  evidence  than  the  mere  fact  that  the  rep- 

343 ;  Page  v.  Bent,  2  Met  371 ;  Tryon  v,  resentations  were  pot  true.    McDonald  v. 

Whitmarsh,  1  Met.  1 ;  Page  v.  Parker,  40  Trafton,  15  Maine,  225.] 

N.  H.  47, 69 ;  PetUgrew  v.  Chellis,  41  N.  H.  (^)  3  T.  R.  51 ;  2  Sm.  L.  C.  71.  ["  The 

95  ;  Fibber  r.  Mellen,  103  Mass.  503 ;  2  gravamen  of  the  chaige  is,  that  the  plain- 

Chitty  Contr.  (11th  Am.  ed.)  1044,  1045,  tiff  has  been  deceived  to  Mb  hurt;  not 

and  notes ;  Russell  v.  Clark,  7  Cranch,  69 ;  that  the  defendant  has  gained  an  advan- 

Young  V.  Co  veil,   8  John.  25 ;  Boyd  v.  tage."    Wells  J.  in  Fisher  v.  Mellen,  108 

Browne,  6  Barr,  ^0 ;  Lord  v.  Goddard,  Mass.  505 ;  Medburj  v.  Watson,  6  Met. 

13  How.  (U.  S.)  196;  Weeks  v.  Burton,  246;  Stiles  ti.  White,  11  Met.  356;  Page 

7   Vt.  67;  French  v.  Vining,  102  Mass.  v.  Bent,  2  Met  371,  374;  Hanson  v.  Edg- 

132.    "  If,  to  induce  the  plaintiff  to  make  eriy,  29  N.  H.  357  ;  Adams  v,  Paige,  7 

the  purchase,  the  defendant  stated,  as  of  Pick.  542 ;   Milliken   v.  Thomdike,   108 
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drawn.  The  whole  doctrine  on  the  subject  was  yery  much  dis^ 
Attwood  V.  <5ussed  in  the  House  of  Lords,  in  the  celebrated  caae  of 
Small.  Attwood  V.  Small ;  (A)  and  in  Lord  Brougham's  opinion, 
the  principles  unanimously  conceded  to  be  true  by  their  lordships 
are  carefully  laid  down,  (i) 

§  430.  The  mistaken  belief  as  to  facts  may  be  created  by  aetive 
Mistakeh  i^i^ans,  as  by  fraudulent  concealment  or  knowingly  fadse 
be^causeZ  representation ;  or  passively,  by  mere  silence  when  it  is 
actively  or  a  duty  to  SDcak.     But  it  is  only  where  a  party  is  under 

passively.  ^    i  ..  y  t^ 

Caveat  some  pledge  or  obligation  to  reveal  facts  to  another  that 
general"  mere  silence  will  be  considered  as  a  means  of  deoep- 
™^®'  tion.  (A)    In  general,  where  an  article  is  oflEered  for  sale, 

and  is  open  to  the  inspection  of  the  purchaser,  the  common  law 
does  not  permit  the  latter  to  complain  that  the  defects,  if  any,  of 
the  article  are  not  pointed  out  to  him.  ({)     The  rules  are   Cateat 

Mass.  385  ;  Newell  v.  Horn,  45  N.  H.  422 ;  per  Tindal  G.  J.  in  Green  v.  6osden,3  M. 
Randallv.Hazelton,  12  Allen,  414;  White  &  G.  446,  450;  such  transaction  wiO  be 
V.  Wheaton,  3  Selden,  352 ;  Hart  v.  Tall-  voidable  on  the  gronnd  of  fraud.    S  Cfatttr 
madge,  2  Day,  382;   Toung  v.  Hall,  4  Contr.  (1 1th  Am.  ed.)  1042, 1043  ;  PiCDtiai 
Geo.  95;    Weatherford    v.    Fishback,    3  v.  Buss,  16  Maine,  30;  Smith  o.  Rkhaids, 
Scam.  170;  Hughes  v.  Sloan,  2  Ark.  146;  13  Peters,  26;  Howell  v.  Biddleeom,  62 
Phipps   t;.  Buckman,  30  Penn.  St  402;^  Barb.  131;    Coddington  v,  Goddard,  16 
Castleman  v.  Griffin,  13  Wis.  535  ;  Hagee  Gray,  436  ;  Roseman  v,  CanoTan,  43  Cal. 
V.  Grossman,  31  Ind.  223.]  110;  Cassel  v.  Herron,  5  Pa.  Law  J.  Bepi 
(A)  6  CI.  &  Fin  232.  250.     In    French  w.  Vining,   102 
(t)  6  CI.  &  Fin.  443  447.      See,  also,  135,  Ames    J.    said:    *'It  is 
per  Lord  Wensleydale,  in  Smith  v.  Kay,  7  rather  loosely  said  that  mere  silenee  oa 
H.  L.  Cas.  774.  the  part  of  the  rendor  as  to  a  known  de- 
{k)  Smith  V.  Hughes,  L.  R.  6   Q.  B.  feet  does  not  amount  to  a  fraud.     Bat 
597.     [Whenever  a  person  conceals  a  ma-  this  is  far  from  being  nnirersallj  tme. 
terial  fact  which  it  was  his  duty  to  com-  Deceit  may  sometimes  take    a  negatm 
municate;   Irvine  v.  Kirkpatrick,  7   Bell  form,  and  there  maybe  drcnmstances  in 
S.  C.  Ap.  186;  Otis  27.  Raymond,  3  Conn,  which  silence  would  hare    aU  the  kgal 
413;  Van  An«dale  v.  Howard,  5  Ala.  596 ;  characteristics  of    actual    misrepreseDta* 
Matthews  v.  Bliss,  22  Pick.  48 ;  Paddock  tion."    In  this  case  it  was  held  that  if  a 
V.   Strobridge,    29  Vt.    470 ;    Brown    v.  person  sells,  for  the  purpose  of  being  fed 
Montgomery,  20  N.  Y.  287  ;  Sides  v.  Hil-  to  a  cow,  part  of  a  lot  of  hay  on  which  he 
lenry  6  Harr.  &J.  86  ;  Nickley  v.  Thomas,  knows  white  lead  to  have  been  spilt,  and 
22  Barb.  652  ;  Hanson  v,  Edgerly,  29  N.  does  not  inform  the  purchaser  of  that  het, 
H.  343 ;  or  uses  any  device  which  is  calcu-  and  the  cow  dies  from  the  efl^t  of  the 
latcd  to  induce  the  other  party  to  forego  lead  in  the  hay,  the  vendor  of  the  hay  is 
inquiry  into  a  material  fact  upon  which  liable  for  the  loss  of  the  cow,  although  he 
the  former  has  information,  although  such  carefully  endeavored  Co  separate  and  re- 
information  be  not  exclusively  within  his  move  the  damaged  hay,  and  thought  that 
reach  ;  and  it  is  shown  that  the  conceal-  he  had  succeeded.] 
mcnt  or  other    deception  was   practised        (/)  [See  Vigors  v.  Pike,  8  CI.  &  fm- 
with  respect  to  the  particular  transaction ;  650 ;    Attwood   t;.  Small,  6  CL  &  fin. 
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emptor  and  Simplex  commendatio  non  obligat.  The  buyer  is  al- 
ways anxious  to  buy  as  cheaply  as  he  can,  and  is  sufficiently  prone 
to  find  imaginary  fault  in  order  to  get  a  good  bargain,  and  the 
vendor  is  equally  at  liberty  to  praise  his  merchandise  in  order  to 
enhance  its  value  if  he  abstain  from  a  fraudulent  representation  of 
facts,  provided  the  buyer  have  a  full  and  fair  opportunity  of  in- 
specting it,  and  no  means  are  used  for  hiding  the  defects,  (m)    If 

(Am.  ed.)  233,  and  note  (2)  and  cases  522,  Gray  J.  said:  "This  court  has  re- 
cited; Hoitt  r.  Holcomb,  32  N.  H.  185,  peatedly  recognized  and  acted  upon  the 
202-205;  Dickinson  v.  Lee,  106  Mass.  rule  of  the  common  law,  by  which  the 
557,  558,  559 ;  Veasey  v.  Doton,  3  Allen,  mere  statements  of  a  vendor,  either  of  real 
380;  Brown  v.  Castles,  11  Cush.  350;  or  of  personal  property,  not  being  in  the 
Aberaman  Iron  Works  v.  Wickens,  L.  U.  form  of  a  warranty,  as  to  its  value,  or  the 
4  Ch.  Ap.  101 ;  S.  C.  L.  R.  5  Eq.  485 ;  price  which  he  has  given  or  been  offered 
Stephens  v.  Orman,  10  Florida,  9 ;  Kerr  for  it,  are  assumed  to  be  so  commonly 
F.  &  M.  (Ist.  Am.  ed.)  78;  Lytic  v.  Bird,  made  by  those  holding  property  for  sale, 
3  Jones,  222;  Hongh  v.  Richardson,  3  in  order  to  enhance  its  price,  that  any 
Story,  659 ;  Warner  v.  Daniels,  1  Wood,  purchaser  who  confides  in  them  is  con- 
&  M.  90,  101,  102;  Smith  v.  Babcock,  2  sidered  as  too  carelchK  of  his  own  interests 
Wood.  &  M.  246 ;  Tut  hill  v.  Babcock,  2  to  be  entitled  to  relief,  even  if  the  state- 
Wood.  &  M.  298;  Port  ».  Williams,  6  Ind.  ments  are  false  and  intended  to  deceive. 

219.  In    Mooney  v.  Miller,    102    Mass.  Medbury  t;.  Watson,  6    Met.   259,   260; 

220,  Chapman  J.  said,  if  the  false  repre-  Brown  v.  Castles,  11  Cush.  350;  Veasey 
sentations  **  relate  to  matcriAl  facts,  not  v,  Doton,  3  Allen,  381  ;  Hemmer  v, 
within  the  observation  of  the  opposite  Cooper,  8  Allen,  334;  Cooper  v.  I^ver- 
party,  and  they  are  made  wiih  intent  to  ing,  106  Mass.  79  ;  Mooney  v.  Miller,  102 
deceive,  they  are  actionable;  but  if  the  Mass.  217;  Gordon  v,  Parmelec,  2  Allen, 
truth  can  be  ascertained  with  ordinary  212;  Willard  v,  Randall,  65  Maine,  81, 
rigilance,  they  are  not  actionable."  See  86;  Bishop  v.  Small,  63  Maine,  12  ;  Hoi- 
Brown  V.  Castles,  11  Cush.  348;  Prescott  brook  v.  Connor,  60  Maine,  578,  582,  583; 
V.  Wright,  4  Gray,  461 ;  Cooper  v.  Lover-  Wolcott  u.  Mount,  38  N.  J.  Law  (9 
ing,  106  Mass.  77,  79 ;  Dickinson  v.  Lee,  Vroom),  496,  499.  But  the  utmost  limit 
106  Mass.  557 ;  Attwood  v.  Small,  6  CI.  of  this  rule  has  been  reached  in  applying 
&  Fin.  233  ;  James  v.  Lichfield,  L.  R.  9  it  to  statements  of  the  price  paid  by  the 
£q.  51 ;  1  Sugden  V.  &  P.  (8th  Am.  ed.)  person  making  them ;  and  in  the  leading 
331,  and  cases  in  note  (x^) ;  Newell  v,  case,  in  this  commonwealth,  of  Medbury 
Horn,  45  N.  H.  422.  But  it  has  been  held  v.  Watson,  an  action  was  maintained  for 
that  a  contract  for  the  sale  of  land  may  false  and  fraudulent  representations  as  to 
be  rescinded  in  favor  of  the  purchaser  for  the  price  paid  by  a  third  person  for  the 
fraud  in  the  sale,  although  he  had  an  op-  property  in  question.  See,  also,  Sandford 
portunity  to  examine  the  land  before  the  v.  Handy,  23  Wend.  269."  Simar  v.  Can- 
purchase,  and  did  examine  it,  but  did  not  aday,  53  N.  Y.  306,  307 ;  McClellan  v, 
go  into  details,  and  confided  for  these  in  Scott,  24  Wis.  81 ;  Ives  v.  Carter,  24 
the  false  statements  of  the  person  negoti-  Conn.  403 ;  Somers  t;.  Richards,  46  Vt. 
ating  with  him,  and  of  his  agents.  Smith  170.  In  Brown  v.  Leach,  107  Mass.  364, 
i;.  Babcock,  2  Wood.  &  M.  299 ;  Mason  v.  368,  it  was  again  ruled  that  if  the  vendor, 
Crosby,  1  Wood.  &  M.  342 ;  I  Story  £q.  by  words  or  acts,  deceives  the  purchaser  as 
Jar.  §  203  f,  in  note.]  to  the  quality  or  value  of  the  goods  sold, 

(m)  [In  Manning  v*  Albee,  11  Allen,    yet  the  purchaser  cannot  maintain  an  ac- 
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the  buyer  is  unwilling  to  bargain  on  these  terms,  he  can  protect 
Bu  er  can  '^^"^s®'^  against  his  own  want  of  care  or  skill  by  requir- 
ezact  war-  ing  from  the  vendor  a  warranty  of  any  matters,  the  risk 
willing  to  of  which  he  is  unwilling  to  take  on  himself.  But  the 
genend  *  ^is©  of  any  device  by  the  vendor  to  induce  the  buyer  to 
"*^®'  omit  inquiry  or  examination  into  the  defects  of  the  thing 

sold,  is  as  much  a  fraud  as  an  active  concealment  by  the  vendor 
himself,  (w) 

§  431.  The  authorities  on  which  the  foregoing  preliminary  re- 
marks are  based  will  be  referred  to  in  the  detailed  investigation 
which  it  is  proposed  to  make  of  the  subject,  divided,  for  conven- 
ience, into  three  parts:  1st,  fraud  on  the  vendor;  2d,  on  the  par- 
Action  of  chaser ;  8d,  on  creditors,  including  the  law  on  bills  of  sale. 
tort  may  But  it  will  be  useful  first  to  point  out  that  a  man  may 
fevorof  make  himself  liable  in  an  action^  founded  on  tort^  for 
third  per-  fraud  or  deceit  or  negligence  (o)  in  respect  of  a  contract, 
parties  to      brouffht  by  parties  with  whom  he  has  not  contracted,  bv 

the  con-  &  J   r  ,  ,.        ,   ,  • 

tract.  a  stranger,  by  any  one  ox  the  pubhc  at  large  who  may 

be  injured  by  such  deceit  or  negligence.  ( p)     The  case  usually 

tion  of  deceit,  if  the  goods  were  open  to  (o)  George  v.  Skivington,  L.  B.  5  C. 

his  observation,  and  he  conld  by  the  nse*  P.  1. 

of  ordinary  diligence  and  prudence  ascer-  (p)  [It  is  well  settled  that  a  man  who 

tain  their  quality.    He  should  use  reason-  delivers  an  article,  which  he  knows  lo  be 

able  diligence  to  ascertain  their  quality,  or  dangerous  or  noxious,  to  another  person, 

protect  himself  by  a  warranty.    The  same  without  notice  of  its  nature  and  qualities, 

principle  applies,  when  the  purchaser  seeks  is  liable  for  any  injury  which  mar  reasoa- 

to  avail  himself  of  the  deceit  in  defence  ably  be  contemplated  as  likely  to  result, 

of  a  suit  for  the  price  of  the  goods,  or  in  and  which  does  in'  fact  result  therefrom,  to 

reduction  of  damages.     Morton  J.     See  that  person  or  any  other,  who  is  not  him- 

Henshaw  v.  Robins,  9  Met.  83,  88,  per  self  in  fault.    Thus,  a  person  who  delivers 

Wilde  J.;   Tyre  v.  Causey,  4  Barring,  a  carboy,  which  he    knows  to   contain 

425;  Hawkins  v.  Beny,  5  Gilman,  S6;  nitric  acid,  to  a  carrier,  without  informinf 

Hazard  v.    Irwin,   18  Pick.  95,   105;    I  him  of  the  nature  of  its  contents,  is  liable 

Sugden  V.  &  P.  (8th  Am.  ed.)  2,  3,  and  for  an  injury  occasioned  by  the  leaking 

notes.    The  owner  of  a  horse  which  had  out  of  the  acid  upon  another  carrier  to 

the  heaves,  and  was  worth  nothing,  in  the  whom  it  is  delivered  by  the  first,  in  ifae 

course  of  a  negotiation  for  an  exchange,  ordinary  course  of  business,  to  be  carried 

concealed  the  defect,  and  affirmed  that  the  to  its  destination.    Farrant  v.  Bam»,  11 

horse  was  worth  $100 ;    and   the    other  C.  B.  N.  S.  553.    So  a  druggist  who  neg- 

party,  having  no  knowledge  of  the  defect,  ligently  labels  a  deadly  poison  as  a  hann- 

was  thereby  induced  to  make  the  exchange.  less  medicine,  and  sells  it  so  labelled  to 

This  was  held  to  constitute  good  ground  dealers  in  such  articles,  is  liable  for  an  in- 

for  an  action  for  deceit.  Stevens  v.  Fuller,  jury  to  any  one  who  afterwards  purchases 

8  N.  H.  463.]  and  uses  it,  if  there  is  no  negligence  on  the 

(n)  [2  Chitty  Contr.  (8th  Am.ed.)  1042,  part  of  the  intermediate  sellers  or  of  the 

1043.]  person  injured.    Thomas  v,  Winchester, 
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cited  as  the  leading  one  on  this  point  is  Langridge  v.  Levy,  (gr) 
where  the  defendant  offered  for  sale  a  gun,  on  which  he  Laneridge 
put  a  ticket  in  these  terms :  "  Warranted,  this  elegant  *•  ^^y- 
twist  gun,  by  Nock,  with  case  complete,  made  for  his  late  Majesty 
George  IV. :  cost  60  guineas ;  only  25  guineas."  The  gun  was 
sold  to  the  plaintiff's  father,  who  told  the  defendant  that  it  was 
wanted  "  for  the  use  of  himself  and  his  sons."  It  was  warranted 
to  be  a  good,  safe,  and  secure  gun,  and  to  have  been  made  by  Nock. 
The  gun  burst  in  the  hands  of  the  plaintiff,  injuring  him  severely, 
and  it  was  proven  not  to  be  of  Nock's  make.     Parke  B.  delivered 

2  Sdlden,  397  ;  Davidson  v.  Nichols,  11  cheater,  2  Selden,  397  ;  French  v.  Vining, 
Allen,  519,  520 ;  McDonald  v.  Snelling,  102  Mass.  132,  falls  within  the  same  prin- 
14  Allen,  290,  295.  In  Wellington  v.  ciple.  In  Carter  v.  Towne,  98  Mass.  567, 
Downer  Kerosene  Oil  Co.  104  Mass.  64,  a  declaration,  alleging  that  the  defendants 
it  was  held  that  a  declaration  which  set  negligently  and  nnlawfuUj  sold  and  de- 
forth  that  the  defendant  knowing  J.  S.  to  livered  gunpowder  to  the  plaintiff,  a  boy 
be  a  retailer  of  fluids  to  be  burned  in  eight  years  old,  having  neither  experience 
lamps  for  illuminating  purposes,  and  naph-  nor  knowledge  in  the  use  of  gunpowder, 
tha  to  be  explosive  and  dangerous  to  life  and  being  an  unfit  person  to  be  intrusted 
for  such  a  use,  sold  and  delivered  naphtha  with  it,  all  of  which  the  defendants  well 
to  him,  knowing  that  it  was  his  intention  knew,  and  that  the  child,  in  ignorance  of 
to  retail  it  in  his  business ;  that,  in  igno-  its  effects,  and  using  that  care  of  which  he 
ranee  of  its  dangerous  properties,  he  re-  was  capable,  exploded  the  gunpowder  and 
tailed  a  pint  of  it  to  the  plaintiff  to  be  was  burned  thereby,  was  held  good  on 
burned  in  his  lamp,  for  illumination  ;  and  demurrer.  In  that  case  no  question  was 
that,  while  the  plaintiff,  in  like  ignorance,  raised  of  the  defendants'  liability  to  any 
was  so  burning  it,  it  exploded  and  injured  other  person  than  the  one  to  whom  they 
him  and  his  property,  showed  a  good  delivered  the  article.  But  when  the  case 
cause  of  action,  on  which,  if  the  facts  afterwards  came  up  for  trial,  and  it  ap- 
Btated  were  proved,  the  plaintiff  would  be  peared  that  the  gunpowder  had  been  car- 
entitled  to  recover.  So  where  the  jury  ried  home  by  the  child,  and  put  in  the 
found  that  the  defendant,  an  apothecary,  custody  of  his  parents,  and  a  part  of  it 
by  his  servant,  negligently  sold,  as  and  for  had  been  fired  off  by  him  with  their  per- 
tfnctare  of  rhubarb  (a  well  known  and  mission,  before  the  explosion  by  which  he 
harmless  medicine),  two  ounces  of  lauda-  was  injured,  the  plaintiff  was  held  not 
nnm,  a  dangerous  and  deadly  poison,  to  entitled  to  recover,  on  the  ground  that,  as 
one  Fatten,  who  procured  it  for  the  pur-  the  gunpowder  had  passed  into  the  cus- 
pose  of  adminutering  it,  and  did  adminis-  tody  of  adult  persons  who  knew  its  dan- 
ter  an  ounce  of  it,  as  a  medicine,  to  his  gerous  qualities  and  had  allowed  the  child 
servant,  the  plaintiffs  intestate,  from  the  to  use  it,  and  was  retaken  by  the  child 
effects  of  which  he  died,  it  was  held  that  from  their  custody,  before  the  accident 
this  finding  included  a  violation  of  duty  sued  for,  the  sale  by  the  defendants  was 
on  the  part  of  the  defendant,  and  an  in-  not  the  direct,  proximate,  or  efficient  cause 
jury  resulting  therefrom  to  the  intestate,  of  the  injury.  Carter  v.  Towne,  103  Mass. 
for  which  the  defendant  was  responsible,  507.] 

without  regard  to  the  question  of  privity  {g)  2  M.  &  W.  519  ;  in  error,  4  M.  & 

of  contract  between    them.    Norton    v.  W.  339. 
Sewell,  106  Mass.  143 ;  Thomas  v.  Win- 
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the  judgment  of  the  court,  after  time  taken  for  consideration.  He 
said  :  "  If  the  instrument  in  question  ....  had  been  delivered 
by  the  defendant  to  the  plaintiff  for  the  purpose  of  being  used  Jy 
him^  with  an  accompanying  representation  to  him  that  he  might 
safely  so  use  it^  and  that  representation  had  been  false  to  the  de- 
fendant's knowledge^  and  the  plaintiff  had  acted  upon  the  faith  of 
its  being  true,  and  had  received  damage  thereby,  then  there  is  no 
question  but  that  an  action  would  have  lain  upon  the  principle  of 
a  numerous  class  of  cases,  of  which  the  leading  one  is  that  of  Pas- 
Pasley  v.  ^^1  ^'  Freeman ;  (r)  which  principle  is  that  a  mere  naked 
Freeman,  falsehood  IS  not  enough  to  give  a  right  of  action  ;  but  if 
it  be  a  falsehood  told  with  the  intention  that  it  should  be  acted 
upon  by  the  party  injured^  and  that  act  mi^t  produce  damage  to 
him  ;  if,  instead  of  being  delivered  to  the  plaintiff  immediately* 
the  instrument  had  been  placed  in  the  hands  of  a  third  person,ybr 
the  purpose  of  being  delivered  to  and  then  used  by  the  plaintiffs  the 
like  false  representation  being  knowingly  made  to  the  intermediate 
person  to  be  communicated  to  the  plaintiff,  and  the  plaintiff  had 
acted  upon  it,  there  can  be  no  doubt  but  that  the  principle  would 
equally  apply,  and  the  plaintiff  would  have  his  remedy  for  the  de- 
ceit." In  the  exchequer  chamber  the  judgment  was  affirmed,  on 
the  ground  ^^  that  as  there  is  fraud  ;  and  damage  the  result  of  that 
fraud  ;  not  from  an  act  remote  and  consequential,  but  one  contem- 
plated by  the  defendant  at  the  time,  as  one  of  its  results,  the  party 
George  r.  guilty  of  the  fraud  is  responsible  to  the  party  in- 
ton.  jured."  («)     In  George  v.  Skivington  (t)  the  plaintiff, 

(r)  3  T.  R.  51,  and  2  Sm.  L.  C.  71,  much  contested,  and   though    often   at- 

where  all  the  authorities  are    collected,  tempted  to  be  shaken,  has  receiTcd  the 

["  The  leading  case  in  modern  times,  on  sanction  of  successive  decisions  in  West- 

the  subject  of  false  affirmations  made  with  minster  Hall  and  in  the  courts  of  difierent 

intent  to  deceive,  is  that  of  Pasley  v.  Free-  states  in  this  country.    The  great  princi- 

man,  3  T.  R.  51,  in  which  it  was  decided  pie,  on  which  that  case  rests,  has  not  been 

that  a  false  affirmation,  made  by  the  de-  disturbed,  but  is,  indeed,  sancti^med  br  tke 

fendant  with  intent  to  defraud  the  plain-  very  limitations  and    statute    provisions 

tiff,  whereby  the  plaintiff  received  damage,  which  have  been  made  in  respect  to  it.** 

was  the  ground  of  an  action,  upon   the  Hubbard  J.  in  Medbury  v.  Watson,  6  Met. 

case  in  the  nature  of  deceit ;  and  that  it  259.] 

was    not    necessary  that    the    defendant        (s)  [In  Randall  v.  Hazdton,  IS  AUea, 

should  be  benefited  by  tbe  deceit,  or  that  414,  415,  Colt  J.  said :  "The  gist  of  the 

he  should  collude  with  tbe  person  who  action    is   the    tort   committed  and  the 

received  the  benefit.    This  case,  though  damage  resulting  therefrom.    The  qnes- 

(t)  L.  R.  5  Ex.  1 ;  39  L.  J.  Ex.  8. 
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Joseph  George,  and  Emma  his  wife,  claimed  damages  of  tlie  de- 
fendant, a  chemist,  for  selling  to  the  husband  a  bottle  of  a  chemi- 
cal compound  to  be  used  by  the  wife,  as  the  defendant  then  knew, 
for  washing  her  hair.  The  declaration  charged  negligence  and 
unskilfulness  of  the  defendant  in  making  the  said  compound,  and 
alleged  pei*8onal  injury  to  the  wife  resulting  from  the  use  of  it. 
Demurrer  and  joinder.  Held  a  good  cause  of  action  on  the  au- 
thority of  Langridge  v.  Levy. 

§  432.  But  no  action  growing  out  of  the  contract  can  be  main- 
tained in  such  cases,  except  by  parties  or  proxies,  (i^)   But  no 
The  distinction  was  clearly  illustrated  in  a  case  in  the  can  be 

tton  raised  bj  the  demarrer  is  whether,  of  pradence  in  affairs.  Damages  can 
upon  the  facts  charged,  the  action  can  be  never  be  recovered  where  they  result  from 
maintained.  It  is  an  ancient  and  well  a  lawful  act  of  the  defendant,  or  the  ex- 
established  legal  principle,  that  fraud  with-  ercise  of  a  right  by  him.  Nor  will  the  law 
ont  damage,  or  damage  without  fraud,  mqnire  into  the  motives  of  the  party  ex- 
gives  no  cause  of  action,  yet  when  the  two  ercising  a  right,  however  unfriendly  and 
do  concur  there  an  action  lieth.  3  Bulst  selfish.  But  a  more  important  considera- 
95.  Actions  like  the  one  under  consider-  tion  in  this  connection  is,  that  the  damage 
ation  are  all  based  upon  this  proposition,  which  this  doctrine  contemplates  must  not 
but  it  cannot  be  safely  applied  as  a  test  by  only  be  caused  by  the  fraud  and  miscon- 
which  to  detennine  whether  the  facts  in  duct  of  the  defendant,  but  it  must  be  the 
any  case  constitute  an  actionable  Mrrong,  direct  and  immediate  consequence  of  the 
without  keeping  in  mind  the  meaning  wrongful  act.  The  law  looks  to  the  prox- 
which  the  law,  by  a  series  of  judicial  de-  imate  and  not  the  remote  cause  of  the  in- 
cisions, has  attached  to  the  terms  used.  jury.  It  were  infinite,  says  Lord  Bacon, 
It  is  well  settled  that  every  falsehood  is  to  consider  the  causes  of  causes,  or  their 
not  necessarily  a  legal  fraud  or  false  repre-  impulsion  of  each  other;  therefore  it  con- 
sentation.  It  is  said  that  a  false  represen-  tenteth  itself  with  the  immediate  cause,  and 
tation  is  an  affirmation  of  that  which  the  judgeth  of  acts  by  that,  without  looking 
party  knows  to  bo  false,  or  does  not  know  to  any  further  degree.  This  is  the  only 
to  be  true,  to  another's  loss  or  his  own  practical  rule  which,  in  view  of  the  corn- 
gain.  Lobdell  V.  Baker,  1  Met.  201.  So  plication  which  surrounds  this  doctrine  of 
in  reference  to  the  term  damage,  the  law  causation,  can  be  adopted  in  the  adminis- 
is  that  it  must  be  a  loss  brought  upon  the  tration  of  justice  by  human  tribunals, 
party  complaining  by  a  violation  of  some  Where  the  fraud  and  damage  sustain  this 
legal  right,  or  it  will  be  considered  as  intimate  relation  of  proximate  cause  and 
merely  damnum  absque  injuria.  There  is  efiect,  and  not  otherwise,  they  are  said  to 
a  large  class  of  moral  rights  and  duties,  concur,  in  the  sense  of  the  proposition 
Mmetimes  called  imperfect  rights  and  ob-  above  stated."  See  Carter  v.  Towne,  103 
ligations,  which  the  law  does  not  attempt  Mass.  507.] 

to  enforce  or  protect.    The  refusal  or  con-  (u)  Winterbottom  v.  Wright,  10  M.  & 

tinuance  of  a  favor  gives  no  cause  of  ac-  W.  109 ;  Longmeid  v.  Holiday,  6  Ex.  761 ; 

tion.    If  one  trusts  to  a  mere  gratuitous  Howard  v.  Shepherd,  9  C.  B.  297  ;  19  L. 

promise  of  favor  from  another  and  is  dis-  J.  C.  P.  249  ;  Playford  v.  United  Eing^- 

appointed,  the  law  will  not  protect  him  dom  Telegraph  Companyt  L.  B.  4  Q.  B. 

from  the  consequence  of  his  undue  confi-  706. 
dence,  nor  encourage  carelessness  or  want 
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maintained   queen's  bench,  where  there  were  two  counts  in  the  dec- 

on  con-  •■■        . 

tract  laration :  the  first,  on  contract,  which  was  held  bad ;  the 

Bates!  second,  in  torty  which  was  sustained.  The  fraud  charged 
was  issuing  to  the  public  a  false  and  fraudulent  prospectus  for  a 
company,  whereby  the  plaintiflE  was  deceived  into  taking  shares,  (x) 
Any  one  of  This  principle,  that  the  liability  in  an  action  of  tort  may 
if  injured/  be  enforced  against  a  party  guilty  of  fraudulent  repre- 
ttTaction^  mentations  publicly  given  out  and  intended  to  deceiTe 
d"ceiL^°'  the  public  at  large,  by  any  person  who  has  suffered 
^«"  damages  in  consequence  of  them,  has  since  been  fre- 

representa-  quently  enforced  by  the  courts,  (y)  The  following  ac- 
pubiisiied.  tion  was  held  to  be  maintainable  in  the  State  of  New 
Caw  de-  York.  A.  had  agreed  to  bring  certain  animals  for  ^le 
New  York  and  delivery  to  B.,  at  a  specified  place.  A  third  person, 
for  deceit,  desirous  of  making  a  sale  to  B.,  falsely  represented  to  him 
that  A.  had  abandoned  all  intention  of  fulfilling  his  contract,  and 
thereby  inducing  B.  to  supply  himself  by  buying  from  that  third 
person.  A.  was  put  to  expense  and  loss  of  time  in  bringing  the 
animals  to  the  appointed  place  and  otherwise  disposing  of  them. 
In  an  action  for  damages  for  the  deceit  against  the  third  person  by 
A.,  it  was  not  only  held  that  he  was  entitled  to  recover,  but  that 
it  was  no  defence  to  the  action  that  the  contract  between  A.  and 
B.  was  one  that  could  not  have  been  enforced.  (2)  We  will  now 
revert  to  the  subject  of  fraud  as  specially  applied  in  cases  of  sale. 

SECTION  n.  —  FRAUD  ON  THE   VENDOB. 

§  433.  It  is  not  until  quite  recently  that  it  was  finally  settled 
Effect  of  whether  the  property  in  goods  passes  by  a  sale  which 
fraud  on      the    vendor   has   been  fraudulently   induced   to   make. 

the  vendor  "^ 

in  passing    The  recent  cases  of  Stevenson  v.  Newnham,  (a)  in  Cam. 

Scacc.,  and  of  Pease  v.  Gloahec,  (6)  in  the  privy  council, 

confirming  the  principles  asserted  by  the  exchequer  in  Kingsford 

(x)  Gerhard  v.  Bates,  2  E.  &  B.  476,  22  Western  Bank  of  Scotland  v.  Addie,  L.  R. 

L.  J.  Q.  B.  364.  1  Scotch  Ap.  145 ;  Henderson  v.  Lacoo, 

(y)  Scott  V.  Dixon,  reported  in  note,  29  L.  R.  5  Eq.  249  (V.  C  W.). 

L.  J.  Ex.  62 ;  decided  by  the  qaeen's  bench  (z)  Benton  v.  Pratt,  2  Wend.  385.   [See 

in  1859;  Bagshawe  v.  Seymour,  in  note,  the  notice  of  this  case  by  Colt  J.  in  Ran- 

29  L.  J.  Ex.  62,  and  18  C.  B.  903 ;  Bedford  dall  v.  Hazelton,  12  Allen,  417.] 

V,  Bagshawe,  4  H.  &  N.  538 ;  29  L.  J.  Ex.  (a)  13  C.  B.  285,  and  22  L.  J.  C.  P.  10, 

69.    See,  also.  North  Brunswick  Railway  (6)  L.  R.  1  Priv.  C.  220 ;  3  Moore  P.  C. 

Company  v.  Conybeare,  9  H.  L.  Caa.  712 ;  N.  S.  556. 
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17.  Merry,  (c)  taken  in  connection  with  the  decision  of  the  House  of 
Lords  in  Oakes  v.  Turquand,  (i)  leave  no  room  for  further  ques- 
stion.    By  the  rules  established  in  these  cases,  whenever  goods  are 
obtained  from  their  owner  by  fraud,  we  must  distinguish   Depends 
whether  the  facts  show  a  sale  to  the  party  guilty  of  the   dor's  in- 
fraud,  or  a  mere  delivery  of  the  goods  into  his  possession  JranSer^ 
induced  by  fraudulent  devices  on  his  part.  («)    In  other  J^"^^"^ 
words,  we  must  ask  whether  the  owner  intended  to  trans-   ship,  or 

possession 

fer  both  the  property  in,  and  the  possession  of  the  goods  only. 
to  the  person  guilty  of  the  fraud,  or  to  deliver  nothing  more  than 
the  bare  possession.     In  the  former  case,  there  is  a  contract  of 
sale,  however  fraudulent  the  device,  and  the  property   Contract 
passes ;  (/)  but  not  in  the  latter  case.     This  contract  f^^^  y^^^ 
is  voidable  at  the  election  of  the  vendor,  not  void  ab  ^^^^^' 
initio.  (^)     It  follows,  therefore,  that  the  vendor  may  affirm  and 
enforce  it,  or  may  rescind  it.     He  may  sue  in  assumpsit  for  the 
price,  and  this  affirms  the  contract,  (A)  or  he  may  sue  in  trover 
for  the  goods  or  their  value,  and  this  disaffirms  it.     But  in  the 
mean  time,  and  until  he  elects,  if  his  vendee  transfer  the   Rights  of 
goods  in  whole  or  in  part^  whether  the  transfer  be  of  the  third  per- 
general  or  of  a  special  property  in  them^  to  an  innocent  tectef,^if 

(c)  11  Ex.  577,  and  25  L.  J.  Ex.  166.  may  be  proved,  and  the  dividend  therein 

(ff )  L.  R  2  Eng.  Ap.  325.    See,  also,  In  shall  be  a  payment  on  accoant  of  said 

re  Beese  Silver  Mining  Company,  Smith's  debt.    Stewart  v.  Emerson,  52  N.  H.  801, 

case,  L.  B.  2  Ch.  App.  604,  and  4  Eng.  &  310,  311,  where  Doe  J.  says :  "  When  the 

Ir.  App.  64 ;  and  Chough  v.  The  Lond.  &  plaintiff  answers  the  plea  of  discharge  by 

N.  W.  By.  Co.  post,  §  441.  the  replication  of  debt  created  by  fraud,  he 

{e)  [See  Barker  v.  Dinsmore,  72  Penn.  does  not  attempt  to  rescind,  or  invalidate, 

St.  427.]  or  renounce  the  contract,  bat  he  affirms  it, 

(/)  [Bowley  v.  Bigelow,  12  Pick.  312.]  and  claims  that  the  debt  is  a  valid,  snb- 

{g)  [Titcomb  v.  Wood,  38  Maine,  561-  sisting  debt.    In  the  declaration  he  asserts 

563;   Bowley  v.  Bigelow,  12  Pick.  307,  the  same  debt.    He  avers  the  f rand,  not  to 

312.]  avoid  the  contract  himself,  but  to  show 

(A)  [Butler   v.  Hildreth,  5    Met.  49  ;  that  the  defendant  cannot  avoid  it ;  not  to 

Stewart  v.  Emerson,  52  N.  H.  301.    But  show  that,  by  reason  of  the  fraud,  the  debt 

the  plaintiff,  in  a  suit  for  the.  price  of  declared  upon  was  never  created,  but  to 

goods  fraudulently  purchased  by  the  do-  show  that,  being  created  by  fraud,  it  was 

fendant,  may  reply  to  the  defendant's  plea  not  discharged  under  the  bankrupt  act ; 

of  a  discharge  under  the  banknipt  act,  not  to  show  that  there  is  no  such  debt, 

"  that  the  debt  soaght  to  be  recovered  in  but  to  show  there  is  such  a  debt,  notwith- 

the  suit  was  created  by  the  fraud  of  the  standing  the  discharge.     In  this  course 

defendant,"  and  thereby  obtain  the  benefit  there  is  no  inconsistency,  and  the  plaintiff 

of  the  provision  of  that  act,  that  no  debt  is  not  estopped  to  answer  the  plea  of  dis- 

created  by  the  fraud  of  the  bankrupt  shall  charge  by  the  replication  of  debt  created 

be  discharged  under  that  act,  but  the  debt  by  fraud."] 
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acquired  third  person  for  a  valuahle  considercttion^the  rights  of 
avoidance,  the  original  vendor  will  be  subordinate  to  those  of  such 
Not  pro-  innocent  third  person,  (i)  If,  on  the  contrary,  the  in- 
where  ven-  tention  of  the  vendor  was  not  to  pass  the  property,  but 
transferred  merely  to  part  with  the  possession  of  the  goods,  there  is 
possession.    ^^  ^^^^^  ^^^  j^^  ^^^  obtains  such  possession  by  fraud 

(t)  [This  doctrine  is  well  established  in  asserting  his  right  when  his  act  of  confer- 
the  American  courts.  Titcomb  v.  Wood,  ring  upon  his  vendee  the  possession  has 
38  Maine,  561 ;  Hall  r.  Hinks,  21  Md.  led  to  the  payment  bj  an  innocent  pur- 
406 ;  Malcom  v,  Loreridge,  13  Barb.  372;  chaser,  that  a  bond  fide  purchaser  can  be 
Dows  v.  Greene,  32  Barb.  490 ;  Sinclair  i;.  protected.  The  doctrine  has  never  been 
Healy,  40  Penn.  St.  417;  Chicago  Dock  so  far  extended  as  to  protect  a  purchaser 
Co.  V.  Foster,  48  111.  507 ;  Keyser  v,  Har-  when  advancing  the  consideration  to  some 
beck,  3  Duer,  337 ;  Padden  i?.  Taylor,  44  one  who  did  not  at  the  time  hold  the  prop> 
N.  Y.  871 ;  Devoe  v.  Brandt,  53  N.  Y.  462 ;  erty,  or  the  indicia  of  its  title."  Holbrook 
Barnard  v.  Campbell,  65  Barb,  286;  S.  C.  v.  Vose,  6  Bosw.  104,  11 1.  The  principle, 
58  N.  Y.  73 ;  Williamson  v.  Russell,  39  or  process,  by  which  the  defrauded  vendor 
Conn.  406;  Mears  v,  Waples,  3  Houst.  is  divested  of  his  title,  and  it  becomes 
(Del.)  581  ;  Wilson  v.  Fuller,  9  Kansas,  established  in  the  bond  fide  purchaser  from 
176 ;  Rowley  v.  Bigelow,  12  Pick.  307, 312,  the  fraudulent  vendee,  is  not  fully  agreed. 
313;  Moody  v.  Blake,  117  Mass.  23,  26;  See  Morton  J.  in  George  v.  Kimball,  24 
Cochran  v,  Stewart,  21  Minn.  435;  Dean  Pick.  241.  In  some  cases,  it  is  assumed 
V.  Yates,  22  Ohio  St.  388 ;  Williams  i;.  that  when  a  sale  of  goods  is  procured  by 
Given,  6  Grattan,  268;  Ohio  &  M.  R.  R.  v.  fraud  of  the  vendee,  no  title  passes  to  him, 
Kerr,  49  111.  458.  See  Jennings  v.  Gage,  but  the  vendor  still  retains  the  legal  right 
13  111.610;  Caldwell  v.  Bartlett,  3  Duer,  in  the  goods,  and  hence  it  is  concluded 
341 ;  Crocker  v.  Crocker,  31  N.  Y.  507;  that  a  person  who  has  no  title  to  property 
Shnfeldt  V.  Pease,  16  Wis.  859 ;  Hutchinson  can  convey  none.  But,  at  the  same  time, 
V.  Watkins,  1 7  Iowa,  475 ;  Craig  v.  Marsh,  it  is  agreed  that  a  third  person  may  acquire 
2  Daly  (N.  Y.),  61 ;  Western  Transporta-  a  good  title  from  a  fraudulent  vendee,  by 
tion  Co.  V,  Marshall,  4  Abb.  (N.  Y.)  App.  giving  him  value  for  the  property,  or  in- 
Dee.  575.  In  Barnard  v.  Campbell,  65  curring  some  responsibility  upon  the  credit 
Barb.  286,  292.  it  was  said  that  "  the  prin-  of  it,  without  notice  of  the  fraud.  In  such 
ciple  of  law  in  such  cases  is  this,  that  when  a  case,  it  is  said,  the  superior  equity  of  the 
the  owner  of  personal  property  makes  an  honest  purchaser  is  allowed  to  overcome 
unconditional  delivery  to  his  vendee,  with  the  legal  rights  of  the  owner,  "  and  it  is 
the  intent  to  transfer  the  title,  a  auhsequeni  said  to  be  the  single  instance  in  which  our 
bond  fide  purchaser  from  such  vendee  ao-  law  divo'ts  the  title  to  property  without 
quires  a  valid  title,  although  the  owner  the  owner's  consent  or  default."  Fancher 
was  induced  to  sell  by  the  fraud  of  his  J.  in  Barnard  v.  Campbell,  65  Barb.  288, 
vendee ;  and  it  is  only  after  actual  deliv-  289 ;  S.  C.  58  N.  Y.  73  ;  Root  v.  French,  13 
ery  to  the  fraudulent  vendee  that  n  bond  Wend.  570 ;  Mowrey  v.  Walsh,  8  Cowen, 
fide  purchaser  could  rely  upon  the  appar-  238  :  Hoffman  v.  Carow,  22  Wend.  318  ; 
ent  ownership  which  the  possession  of  the  Ash  i;.  Putnam,  1  Hill  (N.  Y.),  307 ;  Hun- 
fraudulent  vendee  indicates,  and  thereby  ter  v,  Hudson  River  Iron  &  Machine  Co. 
get  a  good  title  from  him.  Smith  v.  Lynes,  20  Barb.  493 ;  Williams  v.  Birch,  6  Bosw. 
1  Selden  (5  N.  Y.),  46;  Beaver  v.  Lane,  299.  The  difficulty  consists  in  tracing  the 
6  Duer,  232.  It  is  only  upon  the  principle  title  and  reconciling  the  right  of  the  de- 
that  the  rightful  owner  is  estopped  from  frauded  vendor  to  reclaim  his  property  in 
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can  convey  no  property  in  them  to  any  third  person,  however  inno- 
cent, for  no  property  has  passed  to  himself  from  the  true  owner. 

§  434.  To  these  common  law  rules,  there  is  one  statutory  excep- 
tion.   Where  the  fraud  by  which  the  goods  are  obtained   Exception 
from  the  vendor  is  such  as  to  enable  him  to  succeed  in   ^^«"^  ^^^ 

owner 

prosecuting  to  conviction  the  fraudulent  buyer  as  hav-  prosecutes 

to  convic- 

ing  been  guilty  of  obtaining  the  goods  by  false  and  fraud-  tion  a  per- 
ulent  pretences,  he  will  be  entitled,  after  such  conviction,  Sf^fiSse  ^^ 
to  recover  his  goods,  even  from  a  third  person,  who  is   P"^'^^^®*- 

the  hands  of  his  fraadalent  vendee,  with  Large,  6  Barb.  373.    The  burden  of  proof 

the  vesting  of  the  title  in  such  purchaser,  is  upon  one  dairaing  to  be  a  bond  fidt 

This  difficulty  is  obviated,  however,  by  purchaser  to  show  that  he  is  so.    Devoe  v. 

adopting  the  doctrine  of  the  text — that  Brandt,  53  N.  Y.  462.    As  to  the  ciicam- 

the  contract  is  not  void  ah  initio,  but  is  stances  necessary  to  be  proved  by  one 

voidable  at  the  option  of  the  vendor,  as  claiming  to  be  a  bond  fide  purchaser,  see 

between  him  and  the  vendee,  and  those  Barnard  v.  Campbell,  65  Barb.  286 ;  Devoe 

claiming  under  him,  without  considera*  t?.  Brandt,  53  N.  Y.  462 ;  Lynch  v.  Beecher, 

tion,  or  with  notice  of  the  fraud.     The  38  Conn.  490 ;  Lloyd  v.  Brewster,  4  Paige, 

rule    is  well    stated   by   Shaw  C.  J.  in  537;  Hyde  r.  Ellery,  18  Md.  496;  McLeod 

Rowley  v.  Bigclow,   12   Pick.   312,  313.  r.  National  Bank,  42  Miss.  99;  Joslin  u. 

See,  also,  Titcomb  r.  Wood,  38  Maine,  Cowee,  60  Barb.  48 ;  S.  C.  52  N.  Y.  90. 

562,  563.    In  HofFman  v.  Noble,  6  Met.  An  execution  creditor  of  the  fraudulent 

73,  Shaw  C.  J.  said :  "  It  is  a  well  estab-  vendee  does  not  become  a  bond  fide  pur- 

lished  rule,  that  goods  obtained  by  fraud  chaser  by  purchasing  the  goods  at  a  sale 

in  the  sale,  as  by  false  representations,  upon  his  execution,  which  were  fVaudu- 

may  be  reclaimed  by  the  vendor.    This  lently  purchased  by  the  judgment  debtor, 

does  not  proceed  on  the  ground  that  the  Devoe  v,  Brandt,  53  N.  Y.462.'  An  attach- 

property  in  the  goods  does  not  pass  by  the  ing  creditor  ofthe  fraudulent  vendee  cannot 

sale,  but  that  the  dishonest  purchaser  shall  hold  the  property  as  a  bond  fide  purchaser 

not  hold  it  against  the  deceived  vendor."  against  the  defrauded  vendor.    Wiggin  v. 

In  cases  of  sales  of  goods   in  fraud  of  Day,  9  Gray,  97 ;  Field  v.  Stearns,  42  Vt. 

creditors,  an  innocent  purchaser  from  the  106;  Fitzsimmons  v.  Joslin,  21  Vt.  129; 

fraudulent  vendee    in  posseseion  thereof  Poor  w.  Wood  burn,  25  Vt.  234;  Hackcttv. 

obtains  a  good  title  against  the  crediiors  of  Callender,  32  Vt.  97;  Buffington  v.  Ger- 

the  fraudulent  vendor.    Neal  r.  Williams,  rish,  15  Mass.  156;  Jordan  v,  Parker,  56 

18  Maine,  391 ;  Hoflfman  o.  Noble,  6  Met.  Maine,  557.   It  has  been  held,  that  one,  to 

68;  Bradley  v.  Obear,  10  N.  H.  477;  Ash  whom  the  property  has  been  delivered  by 

0.  Putnam,  1  Hill  (N.  Y.),  302,  306,  307;  the  fraudulent  vendee  in  payment  of  a 

Rowley  v.  Bigelow,  12  Pick.  307;  Somes  precedent  debt,  or  in  performance  of  an 

V.  Brewer,  2  Pick.  184;  Anderson  v,  Rob-  executory  contract  of  sale  made  prior  to 

erts,  18  John.  515;  Mowrey  v.  Walsh,  8  the  acquiring  possession  thereof,  or  of  some 

Cowen,  238  ;  George  v.  Kimball,  24  Pick,  evidence  of  title  thereto  by  the  latter,  al- 

241 ;  Ditson  v,  Randall,  33  Maine,  202 ;  though  a  consideration  was  paid  at  the 

1  Chitty  Contr.  (Iltb  Am.  ed.)  567.    But  time  of  the  contract,  is  not  a  bond  fide 

a  person  who  has  obtained  goods  by  a  purrli  iser  for  value,  and  cannot  hold  the 

fraudulent  purchase,  cannot  secure  his  title  property  against   the   defrauded  vendor, 

by  selling  thcra  to  a  bond  fide  purchaser,  Barnard  x\  Campbell,  58  N.  Y.  73. 
and  then  repurchasing  them.    Schutt  v. 
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a  bond  fide  purchaser  from  the  party  committing  the  fraud.  The 
statute  and  cases  under  it  have  already  been  reviewed,  anU^  book 
Earlier        I.    part  I.  ch.  ii.  §§  11-13.     The  early  cases   are  not 

cases  re*  •'•'  » 

viewed.  universally  in  accord  with  the  principles  above  stated, 
and  in  more  than  one  of  them  the  property  was  held  not  to  have 
passed,  although  it  was  very  plainly  the  intention  of  the  vendor 
to  transfer  the  title,  as  well  as  the  possession,  of  the  goods.  In 
Martin  v,  Pewtress,  (Je)  decided  in  1769  ;  Read  v.  Hutchinson,  (0 
in  1813  ;  Gladstone  v.  Hadwen,  (m)  in  the  same  year ;  Noble  v. 
Adams,  (n)  in  1816 ;  and  The  Earl  of  Bristol  v.  Wilsmore,  (<?) 
in  1823,  dicta  are  to  be  found  as  to  the  effect  of  fraud  in  pre- 
venting the  property  from  passing  to  the  purchaser,  which  are 
quite  in  opposition  to  the  later  authorities,  though  in  most,  if  not 
all,  of  these  cases  the  decisions  were  quite  correct.  The  last 
mentioned  case  was  one  in  which  a  check  had  been  given  by  the 
buyer  on  a  bank  in  which  he  had  no  funds,  and  was  decided  on 
the  authority  of  Read  v.  Hutchinson,  Noble  v.  Adams,  supra  ;  and 
of  Rex  V.  Jackson,  (p)  in  which  a  conviction  for  obtaining  goods 
under  false  pretences  (under  the  30  Geo.  2,  ch.  24)  was  upheld  on 
proof  that  the  accused  had  obtained  the  goods  by  giving  in  pay- 
ment a  check  on  a  banker  with  whom  he  had  no  cash,  and  which 
he  knew  would  not  be  paid. 

§  435.  Duff  V.  Budd,  (9)  was  an  action  by  a  vendor  against  a 
Duffw.  common  carrier  to  whom  he  had  delivered  goods,  to  be 
Budd.  forwarded  to  Mr.  James  Parker,  High  Street,  Oxford. 
The  goods  had  been  ordered  by  an  unknown  person,  and  thore 
was  no  James  Parker  in  that  street,  but  there  was  a  William 
Parker,  a  solvent  tradesman,  who  refused  the  parcel.  Soon  after, 
a  person  came  to  the  defendant's  office  and  claimed  the  parcel  as 
his  own,  and  on  paying  the  carriage  it  was  delivered  to  him.  He 
had  on  previous  occasions  received  goods  from  the  same  office,  di- 
rected to  Mr.  Parker,  Oxford,  to  be  left  till  called  for.  One  of  the 
gounds  of  defence  taken  by  Pell  Serjt.  was  that  the  property  in 
the  goods  had  passed  out  of  the  plaintiff  to  the  consignee.  Dal- 
las C.  J.  and  Burrough  J.  did  not  notice  the  point,  but  Park  J. 
said  that  the  ground  taken  did  ^^  not  apply  to  a  case  bottomed  in 

(k)  4  Burr.  2478.  (0)  1  B.  &  C.  514. 

(/)  3  Camp.  352.  (p)  3  B.  &  B.  116. 

(m)  1  M.  &  S.  517.  {q)  3  B.  &  B.  177. 
(n)  7  Taunt.  59. 
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fraad  in  which  there  had  been  no  sale,"  and  Richardson  J.  said, 
"  there  was  clearly  a  property  in  the  plaintiffs  entitling  them  to 
sue,  as  they  had  been  imposed  on  by  a  gross  fraud." 

§  436.  A  few  years  later,  a  case  almost  identical  in  its  features 
came  before  the  same  court.  Stephenson  v.  Hart  (r)  stephenBon 
was,  again,  an  action  by  a  vendor  against  a  common  **  ^^ 
carrier.  A  purchaser  bought  goods  from  the  plaintiff,  and  or- 
dered them  to  be  sent  to  J.  West,  27  Great  Winchester  Street, 
London,  and  gave  a  spurious  bill  of  exchange  in  payment.  The 
vender  delivered  the  goods  to  the  carrier  to  be  forwarded  to  the 
above  address.  No  person  was  found  at  the  address,  but  a  few 
days  after  the  carrier  received  a  letter  signed  "  J.  West,"  stating 
that  a  box  had  been  addressed  to  him  by  mistake  to  Great  Win- 
chester Street,  and  asking  that  it  should  be  forwarded  to  him  at 
the  Pea  Hen,  a  public-house  at  St.  Alban's.  The  box  was  so 
forwarded,  and  the  person  who  had  sent  for  it  said  it  was  for  him, 
and  stated  its  contents  before  opening  it,  thus  showing  that  the 
box  had  reached  the  person  to  whom  it  was  addressed.  One 
ground  of  defence,  again,  was,  that  upon  the  delivery  to  the  car- 
riers the  property  ceased  to  be  in  the  vendor,  and  was  vested  in 
the  consignee.  Park  J.  held  that  the  property  had  not  passed, 
because  West  had  never  meant  to  pay  for  the  goods,  and  the  true 
question  was,  ^^  not  what  the  seller  meant  to  do,  but  what  are  the 
intentions  of  the  customer.  Did  he  mean  to  buy?  "  Burrough  J. 
said  that  the  property  had  never  passed  out  of  the  consignor,  giv- 
ing no  reason  except  that  the  transaction  of  West  was  a  gross 
fraud  ;  but  Gaselee  J.  doubted  strongly  whether  trover  could  lie 
when  the  carrier  luwi  delivered  the  goods  to  the  person  to  whom 
they  had  been  really  consigned  by  the  vendor. 

§  437.  It  is  submitted  that  both  these  cases  against  the  carriers 
are  very  doubtful  authorities  under  the  modern  doctrine.    Doubt  sub- 
which  clearly  holds  that  the  property  does  pass,  when   to  these 
the  vendor  intends  it  to   pass,  however  fraudulent  the   J^°*^®*- 
device  of   the   buyer  to  induce  that  intention.  («)      In   Thelon- 
Heugh    V.   The    London   &    North   Western    Railway   w.  RyCo. 

(r)  4  Bing.  476.  the  carriers  was    saccesafnl,  though  tho 

{»)  This  expression  of  doubt    is    not  only  one  in   which   tlio  point  here  sug- 

withdrawn  in   the  second  edition  of  this  gested  was  taken  into  consideration  was 

treatise.    It  seems  to  be  further  justified  Clough  v.  The  London  &  North  Western 

by   the  three  cases  since  decided  in  the  Railway  Company,  L.  R.  7  Ex.  26,jMWt, 

exchequer,  in  all  of  which  the  defence  of  §  442. 
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Company,  (f)  where  the  same  question  was  involved  under  very 
similar  cicumstances,  it  was  held  that  it  was  a  question  of 
fact  for  the  jury,  whether  the  carrier  had  acted  with  reasonable 
care  and  caution  with  respect  to  the  goods  after  their  refusal  at 
the  consignee's  address,  and  the  court  refused  to  set  aside  a  ver- 
McKean  v.  ^^^*  ^^^  ^^^  defendant  on  that  issue.  In  McKean  r.  Mc- 
Mclvor.  lyor  (u)  the  decision  was  also  in  favor  of  the  carriers, 
and  Bromwell  B.  expressed  concurrence  in  the  opinion  of  Gase- 
lee  J.  who  dissented  in  Stephenson  v.  Hart(2;)  supra, 

§  438.  In  Irving  v.  Motley  (y)  the  facts  were,  that  one  Donn 
Irving  V.  ^^^  ^  ^^^  ^^  Walliugton  &  Co.  had  been  engaged  in  a 
Modey.  series  of  transactions,  in  which  Dunn,  as  agent,  pur- 
chased for  them  goods,  on  credit,  and  immediately  resold  them  at  a 
loss,  the  purpose  being  to  raise  money  for  the  business  of  Walling- 
ton  &  Co.  Dunn  was  also  an  agent  for  the  defendant  Motley,  who 
was  entirely  innocent  of  any  knowledge  of,  or  participation  in, 
the  transactions  of  Wallington  &  Co.  Under  these  circumstanoes, 
Dunn,  in  behalf  of  Wallington  &  Co.,  applied  to  the  defendant  few 
an  advance,  which  the  latter  agreed  to  make  if  secured  by  a  con- 
signment of  goods.  Thereupon  Dunn,  as  agent  of  Wallington  & 
Co.,  bought  a  parcel  of  wool  from  the  plaintifiF,  on  credit,  and  at 
once  transferred  it  to  Motley,  as  security  for  the  advance.  Wal- 
lington &  Co.  became  bankrupt  a  few  days  after  this  transactioD, 
and  the  plaintiffs  brought  trover  against  Motley  for  the  wool.  A 
verdict  was  given  for  the  plaintiff,  the  juiy  finding  that  the  trans- 
action was  fraudulent,  and  that  Motley  knew  nothing  of  the  fraud, 
but  that  Dunn  was  his  agent  as  well  as  that  of  Wallington  &  Ca 
The  court  refused  to  set  aside  the  verdict,  but  the  judges  were 
not  in  accord  as  to  the  grounds.  Tindal  C.  J.  said  :  "  The  ground 
set  up  here  is  that  there  was  an  acting  and  an  appearance  of  pur- 
chase given  to  the  transfer  of  these  goods,  which  in  truth  and  jus- 
tice it  did  not  really  possess.  Whether  Dunn,  as  the  agent  of  Wal- 
lington &  Co.,  went  into  the  market  and  got  these  goods  into  his 
possession,  under  such  representation  as  may  amount  to  obtaining 
goods  under  false  pretences,  it  is  not  necessary  to  say,  but  it  comes 
very  near  the  case ;  it  is  under  circumstances  that  place  him  and 
Messrs.  Wallington  in  the  light  of  conspirators  to  obtain  poss*«- 
sion  of  the  goods.  ....  At  all  events,  it  was  left  to  a  jury  of 

(t)  L.  R.  5  Ex.  51.  (x)  4  Bing.  676. 

{u)  L.  K.  6  Ex.  36.  (y)  7  Bing.  543. 
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merchants,  and  though  they  have  acquitted  the  defendants  of 
fraud,  yet  they  involve  them  in  the  legal  consequences,  as  it  was 
a  fraud  committed  by  their  agent  with  a  view  to  benefit  them.^^ 
Park  J.  agreed  with  the  chief  justice,  but  he  expressed  anxiety  to 
explain  Noble  v.  Adams,  (2)  saying  that  the  court  did  not  hold, 
nor  mean  to  hold  in  that  case,  that  obtaining  goods  under  false 
pretences  was  the  only  ground  upon  which  the  transaction  could 
be  held  void.  Gaselee  J.  was  careful  to  confine  the  doctrine  of  the 
case  before  the  court  to  the  special  circumstances,  saying  that  it 
was  ^^  maintainable  against  the  defendants,  because  they  had  con- 
stituted Dunn  their  agent,  for  the  purpose  of  securing  themselves, 
l>y  getting  a  consignment  of  wool  made  to  them  from  Wallington 
&  Co. ;  and  their  agent  having  thought  fit  to  procure  that  con- 
signment by  means  of  what  the  jury  have  found  to  be  a  fraud, 
however  innocently  the  defendants  may  have  acted,  they  cannot 
take  any  benefit  from  the  misconduct  of  that  agent."  (a)  Alder- 
son  J.,  however,  thought  that  the  case  was  confused  by  treating 
it  as  one  of  principal  and  agent ;  that  Dunn  and  Wallington 
were  principals  in  a  conspiracy  to  get  the  goods  from  the  plain- 
tiflE  and  therefore  no  property  passed  out  of  Messrs.  Irving. 

§  439.  In  Ferguson  v.  Carrington,  (6)  goods  were  sold  to  de- 
fendant on  credit,  whereupon  he  immediately  resold  Ferguson  r. 
tnem  at  lower  prices,  and  the  vendor  brought  assump-  ton. 
sit  for  the  price  before  the  maturity  of  the  credit,  on  the  ground 
that  the  defendant  had  manifestly  purchased  with  the  pre- 
conceived design  of  not  paying  for  them.  Lord  Tenterden  C.  J. 
nonsuited  the  plaintiff,  on  the  ground  that,  by  bringing  an  action 
on  the  contract,  he  affirmed  it,  (6^)  and  was  therefore  bound  to 
wait  till  the  end  of  the  credit,  but  that  ^^  if  the  defendant  had  ob- 
tained the  goods  with  the  preconceived  design  of  not  paying  for 
themy  no  property  passed  to  him  by  the  contract  of  sale,  and  it 
was  competent  for  the  plaintiff  to  bring  trover,  and  treat  the 
contract  as  a  nullity,  and  the  defendant  not  as  a  purchaser  of  the 
goods,  but  as  a  person  who  had  obtained  tortious  possession  of 
them."  Parke  J.  concurred  in  this  view,  (c)  It  should  Observa- 
not  be  overlooked  that  in  this,  as  in  several  of  the  pre-  this  case. 

(z)  7  Taunt.  59.  (6i)  [Dibblee  v.  Sheldon,   10  BUtchf. 

(a)  [See  Barnes   v,  Bartlett,  16  Pick.      78.] 
71  ;  March  v.  Wright,  46  111.  487.]  (c)  [See  cases  in  note  (e)  below.] 

(6)  9  B.  &  C.  59. 

26 
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ceding  cases,  the  action  was  between  the  trae  owner  and  the 
fraudulent  buyer ;  that  the  language  of  the  judges  was  intended 
to  apply  only  to  the  case  before  them,  and  was  not  therefore  so 
guarded  in  relation  to  the  effect  of  the  contract  in  transferring  die 
property,  as  it  would  doubtless  have  been  if  the  rights  of  innooent 
third  parties  had  been  in  question. 

§  440.  In  Load  v.  Green  (eZ)  the  buyer  purchased  the  goods  on 
Loadv.  the  1st  July,  they  were  delivered  on  the  4th,  and  a/a( 
Green.  jjj  bankruptcy  issued  on  the  8th.  It  was  uncertain 
whether  the  act  of  bankruptcy  had  been  committed  prior  to  the 
purchase.  The  jury  found  that  the  buyer  purchased  with  the 
fraudulent  intention  of  not  paying  for  the  goods ;  and  it  was  held, 
that  even  assuming  the  act  of  bankruptcy  to  have  been  committed 
after  the  purchase,  ^'  the  plaintiff  had  a  right  to  disaffirm  it,  to 
revest  the  property  in  the  goods,  and  recover  their  value  in  trover 
Parker  v.  against  the  bankrupt.*'  («)  In  the  early  case  of  Parker 
Patrick.       ^^  Patrick,  (/)  the  king's  bench  held,  in   1793,  diat 

{d)  15M.  &W.  216.  Bjrnes,    1  Lowell,  539,    542;   Biggf  k. 

(e)  [It  is  settled  in  the  American  courts,  Barrj,  2  Curtis,  262 ;  Fox  o.  W^bmtr,  46 

by  a  vast  weight  of  authority,  that  a  par-  Missou.  181.    To  show  that  these  antkor- 

chase  of  goods  by  one  who,  at  the  time,  ities  are  founded  upon  correct  prindpl^ 

intends  not  to  pay  for  them,  is  such  a  nothing  need  be  added  to  the  logical  aad 

fraud  as  will  entitle  the  vendor  to  avoid  exhaustive  jndicial  argument  of  Mr.  Ju- 

the  sale,  although  there  were  no  iraudn-  tioe  Doe,  in  Stewart  v.  EmeraoQ^  52  N.  H. 

lent  misrepresentations  or  false  pretences.  301.    Opposed  to  the  above  doctzioe  aie 

Barnard  v,  Campbell,  65  Barb.  286 ;  King  the  cases  of  Smith  v.  Smith,  81  PiniB. 

V.  Phillips,  8  Boflw.  603 ;  Wiggin  v.  Day,  St.  317,  and  Backentoss  v.  Speicber,  SI 

9  Gray,  97 ;  Dow  v.  Sanborn,  3  Allen,  Penn.  St.  824,  by  which  it  appears  that, 

181,  182;   Thompson  v.  Rose,  16  Conn,  in  the  opinion  of  the  supreme  oonit  <tf 

71,  81;  Powell  v.  Bradley,  9  Gill  &  J.  Pennsylvania,  there  must  be  "  artifice  in- 

220,    248,    278 ;    Bidault    o,    Wales,   19  tended  and  fitted  to  deceive,  practised  by 

Missou.  36 ;  S.  C.  20  Missou.  546 ;  Red-  the  buyer  upon  the  seller,"   in  order  to 

ington  V,  Roberts,  25  Vt.  694,  695 ;  Kline  constitute  such  a  firand  as  will  make  the 

V.  Baker,  99  Mass.  253,  255  ;  Nichols  v.  sale  void ;  and  that  the  buyer's  iatentiae 

Michael,  23    N.  T.   264 ;   Hennequin  v.  not  to  pay  for  the  goods,  and  ooocealneBl 

Taylor,  24  N.  Y.  139  ;  Ash  v.  Putnam,  of  his  own  insolvency,  are  not  soch  a 

1  Hill  (N.  Y.),  302  ;  Cary  v.  Hotailing,  1  fraad.    See  the  remarks  of  Doe  J.  npon 

Hill  (N.  Y.),  311  ;  Bigelow  v.  Heaton,  6  the  decision  in  Smith  v.  Smith,  sapre,  i> 

Hill  (N.  Y.),  44;  Stewart  v,  Emerson,  52  the  case  of  Stewart  v.  Emerson,  52  N.  E. 

N.  H.  301 ;  Rowley  r.  Bigelow,  12  Pick.  317  et  seq.    But  to  avoid  a  sale  npoo  the 

307,  311,  312  ;  Nichols  v.  Pinner,  18  N.  Y.  ground  that  the  vendee  did  not  intend  to 

295 ;  Hall  v.  Naylor,  18  N.  Y.  588,  589 ;  pay  for  the  goods,  it  is  not  enongh  to 

Mitchell  V.  Worden,  20  Barb.  253 ;  Buck-  show  that  he  knew  himself  to  be  a 

ley  V.  Artcher,  21  Barb.  585;  Parker  t7.  vent,  and  had  no  reasonable 

(/)  6  T.  R.  175. 
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where  goods  had  been  obtained  on  false  pretences,  and  the  guilty 
party  had  been  convicted^  the  title  of  the  original  owner  could  not 
prevail  against  the  rights  of  a  pawnbroker,  who  had  made  bond 
fide  advances  on  them  to  the  fraudulent  possessor.  This  Remarks 
case  has  been  much  questioned,  but  the  only  difficulty  ^^  ^^ 
in  it  may  be  overcome  by  adopting  the  suggestion  made  by  Parke 
B.  in  Load  v.  Green,  namely,  that  the  false  pretences  were  suc- 
cessful in  causing  the  owner  to  make  a  mle  of  the  goods,  in  which 
event  an  innocent  third  person  would  be  entitled  to  hold  them 
against  him.  Several  of  the  judges  made  remarks  on  the  case,  in 
White  V.  Garden,  (^)  and  it  was  cited  by  the  court  as  one  of  the 
acknowledged  authorities  on  this  subject  in  Stevenson  v.  Newn- 
ham.  (A) 

§  441.  In  Powell  v.  Hoyland,  (i)  decided  in  1851,  Parke  B. 
expressed  a  strong  impression  that  trespass  would  not   poweii  v. 
lie  for  goods  obtained  by  fraud,   "  because  fraud   does   ^°y^*°^' 
transfer  the  property,  though  liable  to  be  divested  by  the  person 
deceived,  if  he  chooses  to  consider  the  property  as  not  white  v. 
having  vested."  (i)'    In  White  v.  Garden  (V)  the  inno-  ^'^®''* 
cent  purchaser  from  a  fraudulent  vendee  was  protected  against 
the  vendor,  and  all  the  judges  expressed  approval  of  the  opinion 
given  by  Parke  B.  in  Load  v.  Green.     In  Stevenson  v.  Stevensoa 
Newnham,  (m)  in  1858,  Parke  B.  again  gave  the  unan-  haSf"^' 

of  being  able  to  pay  for  them  when  pnr^  to  take  the  wool  without  pajing  for  it,  as 

chased.    Biggs  v.  Barry,  2  Cnrtis,  269;  the  seller  supposed  S.  to  be  solvent.  Decern- 

Bowley  v.  Bigelow,  12  Pick.  307 ;  Hodge-  ber  14th  S.  was  adjudicated  a  bankrupt ; 

don  V.  Hubbard,  18  Yt.  504;  Lloyd  v.  and,  on  December  21st  the  seller,  who  had 

Brewster,  4  Paige,  537 ;  Andrew  v.  Die-  first  heard  of  the  bankruptcy  prooeedmgs 

terich,  14  Wend.  31 ;  Cross  v.  Peters,  1  on  December  19th,  gave  notice  that  he 

GreenL  378 ;  Powell  t7.  Bradlee,  9  Gill  &  rescinded  the  contract  on  the  ground  of 

J.  220;  Bedington  v,  Roberts,  25  Vt.  694,  fraud,  and  demanded  to  have  the  wool 

695;  Garbntt  v.  Bank  of  Prairie  &c.  22  returned;  but  it  was  held  that,  as  it  did 

Wis.  384;   Hennequin  v,  Taylor,  24  N.  not  appear  that  S.  purchased  the  wool 

T.  139;  Conyers  r.  Ennis,  2  Mason,  236;  without  any  intention  of  paying  for  it, 

Johnson  v.  Monell,  2  Abb.  (N.  Y.)  App.  the  trustee  in  bankruptcy  was  entitled  to 

Dec.  470;    Rodman    v.  Thalheimer,  75  the  wool.] 

Penn.  St  232,  and  cases  cited;  Fish  r.  (g)  20  L.  J.  C.  P.  167,  and  10  C.B.  919. 

Payne,  14  N.  Y.  586.    In  Ex  parte  Whit-  (A)  13  C.  B.  285,  and  22  L.  J.  C.  P. 

taker,  In  re  Shackleton,  L.  R.   10  Ch.  llO. 

Ap.  446,  it  appeared  that  on  December  1st  (t)  6  Ex.  67-72. 

S.  committed  an  act  of  bankruptcy  ;  and,  (k)  [AnU^  §  433,  note  (t).] 

on  December  3d,  a  petition  for  adjudication  (/)  20  L.  J.  C.  P.  167,  and  10  C.  B. 

was  filed  and  served.  On  December  5th  S.  919. 

purchased  wool  at  auction,  and  was  allowed  (m)  [AnU,  §  433,  note  (t).] 
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imous  opinion  of  the  exchequer  chamber,  that  the  effect  of  fraud 
'^  is  not  absolutely  to  avoid  the  contract  or  transaction  which  has 
been  caused  by  that  fraud,  but  to  render  it  voidable  at  the  option 
of  the  party  defrauded.  The  fraud  only  gives  a  right  to  retcind. 
In  the  first  instance,  the  property  passes  in  the  subject-matter. 
An  innocent  purchaser  from  the  fraudulent  possessor  may  acquire 
an  indisputable  title  to  it  though  it  is  voidable  between  the  origmal 
parties,  (n)  This  decision  was  not  impugned,  when  the  excheq- 
EUngsford  ^cr  chamber,  in  Kingsford  v.  Merry,  (o)  in  1856,  held 
r.^Merry.  ^^^  ^^  defendant,  an  innocent  third  person,  who  had 
made  advances  on  goods,  could  not  maintain  a  defence  agiunst  the 
plaintiffs,  the  true  owners.  In  that  case,  the  party  obtaining  the 
advances  had  procured  the  delivery  of  the  goods  to  himself  by 
falsely  representing  that  a  sale  had  been  made  to  him  by  the  own* 
er's  agents,  the  court  saying  on  these  facts  that  the  parties  ^^  never 
did  stand  in  the  relation  of  vendor  and  vendee  of  the  goods,  and 
there  was  no  contract  between  them  which  the  plaintiffs  might 
either  affirm  or  disaffirm."  (p)  This  decision  reversed  the  judg- 
ment of  the  exchequer  of  pleas,  (9)  but  it  was  explained  by  Bram- 
well  B.  in  Higgins  v.  Burton,  infra^  and  by  Lord  Chelmsford,  in 
Pease  v.  Gloahec,  infra^  that  this  was  only  by  reason  of  a  changed 
state  of  facts,  and  that  the  principles  on  which  both  courts  pro- 
ceeded were  really  the  same. 

§  442.  In  Clough  v.  The  London  &  North  Western  Railway 
aouah  ».  Company  (r)  the  exchequer  chamber  gave  an  impor- 
&  N.  w.^*  ^'^^  decision  upon  several  questions  involved  in  the  sub- 
Ry.  Co.  je(j^  uQ^  under  examination.  The  decision  was  prepared 
by  Blackburn  J.  though  delivered  by  Mellor  J.  («)  The  facts 
were  that  the  London  Pianoforte  Company  sold  certain  goods  to 
one  Adams,  on  the  18th  May,  1866,  for  which  he  paid  68i.  in 
cash,  and  gave  his  acceptance  at  four  months  for  \ZbL  8«.,  the 
whole  residue  of  the  price.  He  directed  the  vendors  to  forward 
the  goods  by  the  defendants'  railway  to  the  address  of  the  plaintiff 
at  Liverpool,  whom  he  represented  to  be  his  shipping  s^nt.  On 
the  arrival  of  the  goods  in  Liverpool  the  defendants  could  not 

(n)  18  C.  B.  285,  and  22  L.  J.  C.  P.  (r)  L.  R.  7  Ex.  26. 

110.  (s)  So  stated  to  the  author  recendr  br 

(o)  1  H.  &  K.  593 ;  26  L.  J.  Ex.  83.  Mellor  J.  in  the  presence  of  Blackborn  J. 

(p)  [Barkers.  Dinsmore,  72  Penn.  St.  on  the  argument  of  a  cause  in  tbeeacche^ 

427.]  ner  chamber. 

(<q)  11  Ex.5774  25  L.  J.  Ex.  166. 
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find  Clough  at  the  address  given  by  Adams,  and  in  a  letter  to  the 
vendors,  the  Pianoforte  Company,  the  defendants  stated  this  fact, 
and  asked  for  instructions.  Almost  at  the  same  time  the  vendors 
learned  that  Adams  was  a  bankrupt,  and  at  9.30  A.  M.  on  the 
22d  May  they  sent  notice  to  the  defendants,  in  London^  to  stop 
the  goods  in  transitu ;  but  before  this  notice  reached  Liverpool^ 
the  plaintiff  had  there  demanded  the  goods,  and  the  defendants 
had  agreed  to  hold  them  as  warehousemen  for  him,  thus  putting 
an  end  to  the  transitus.  The  vendors  nevertheless  gave  an  in- 
demnity to  the  defendants,  and  obtained  delivery  of  the  goods  to 
themselves,  so  that  they  were  the  real  defendants  in  the  case. 
The  plaintiff  demanded  the  goods  of  the  defendants,  and  on  hear- 
ing that  they  had  been  returned  to  the  vendors,  brought  his  action 
on  the  2d  June,  in  three  counts :  1.  trover ;  2.  against  them  as 
ivarehousemen ;  3.  as  carriers.  Up  to  the  date  of  the  trial,  the 
vendors  were  treating  the  contract  as  subsisting^  and  relying  on  the 
right  to  stop  in  transitu;  but  on  the  cross-examination  of  the 
plaintiff  and  Adams  at  the  trial,  the  defendants  elicited  sufficient 
facts  to  show  a  strong  case  of  concerted  fraud  between  the  two 
to  get  possession  of  the  goods,  in  order  to  sell  them  at  auction, 
and  retain  the  proceeds  without  paying  for  them.  They  were 
allowed  to  file  a  plea  to  that  effect,  and  the  jury  found  that  the 
fraud  was  proved.  The  exchequer  of  pleas  decided  in  favor 
of  the  plaintiff,  on  the  ground  that  the  vendors  had  not  elected 
to  set  aside  the  contract,  nor  offered  to  return  the  cash  and  ac- 
ceptance, before  delivering  the  plea  of  fraud  at  the  trial  after  the 
cross-examination,  and  had  up  to  that  time  treated  the  contract 
as  subsisting  ;  and  further,  on  the  ground  that  the  recission  came 
too  late  after  the  plaintiff  had  acquired  a  vested  cause  of  action 
against  the  defendants.  On  these  facts  it  was  held :  1st.  That 
the  property  in  the  goods  passed  by  the  contract  of  sale ;  that 
the  contract  was  not  void,  but  only  voidable,  at  the  election  of 
the  defrauded  vendor.  2d.  That  the  defrauded  vendor  has  the 
right  to  this  election  at  any  time  after  knowledge  of  the  fraud, 
until  he  has  affirmed  the  sale  by  express  words  or  unequivocal  acts. 
3d.  That  the  vendor  may  keep  the  question  open  as  long  as  he 
does  nothing  to  affirm  the  contract ;  and  that  so  long  as  he  has 
made  no  election  he  retains  the  right  to  avoid  it,  subject  to  this, 
that  if  while  he  is  deliberating  an  innocent  third  party  has  ac- 
quired an  interest  in  the  property,  or  if,  in  consequence  of  his  de- 
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lay,  the  position  even  of  the  wrong-doer  is  affected,  he  will  loae  his 
right  to  rescind.  4th.  That  the  vendor's  election  was  properly 
made  by  a  plea  claiming  the  goods  on  the  ground  that  he  bad 
been  induced  to  part  with  them  by  fraud,  and  there  was  no  ne- 
cessity for  any  antecedent  declaration  or  act  in  pain.  5th.  That 
the  vendor  was  not  bound  in  his  plea  to  tender  the  return  of  the 
money  and  acceptance,  because  they  had  been  received,  not  from 
the  plaintiff,  but  from  Adams,  who  was  no  party  to  the  action. 
And,  finally,  that  on  the  whole  case  the  defendants  were  entitled 
to  the  verdict,  (i) 

§  443.  It  is  not  necessary  that  there  should  be  a  judgment  of 
No  jud^-  court  in  order  to  effect  the  avoidance  of  a  contract,  when 
ment  nee-  |.|,g  deceived  party  repudiates  it.  The  rescission  is  the 
effect  a  re-  legal  consequence  of  his  election  to  reject  it,  and  takes 
date  from  the  time  at  which  he  announces  this  elec- 
tion to  the  opposite  party.  Thus,  in  Reese  Silver  Mining  Co. 
Reese  v.  Smith,  (u)  the  House  of  Lords  held  the  defendant 
Silver  Mm-  entitled   to  have  his   name  removed  from  the  list  of 

log  Co.  V, 

Smith.  contributory  shareholders  in  the  plaintiff's  company, 
although  his  name  was  on  the  register  when  the  company  was  or- 
dered to  be  wound  up  ;  on  the  ground  that  he  had,  prior  to  the 
winding-up  order  notified  his  rejection  of  the  shares,  and  com- 
menced proceedings  to  have  his  name  removed.  On  this  ground 
Higgons  V.  the  case  was  distinguished  from  Oakes  v.  Turqnand.  (x) 
Burton.  j^  Higgons  V.  Burton,  (y)  a  discharged  clerk  of  one  of 
plaintiffs'  customers,  fraudulently  obtained  from  plaintifb  goods 
in  the  name  and  as  being  for  the  account  of  the  customer,  and 
sent  them  at  once  to  defendant,  an  auctioneer,  for  sale.  Held 
that  there  had  been  no  sale,  but  a  mere  obtaining  of  goods  from 
plaintiff  on  false  pretences,  that  no  property  passed,  and  that  de- 
fendant was  liable  in  trover.  Plainly  in  this  case  the  plaintifbi 
although  delivering  the  possession,  had  no .  intention  of  trans- 
ferring the  property  to  the  clerk,  and  the  latter,  therefore, 
Hardmaa  could  transfer  none  to  the  auctioneer.  In  Hardman  v. 
r.  Booth.      Booth  (z)  the  plaintiff  went  to  the  premises  of  Gandell 

(0  These    principles   have  jast    (lOth  (u)  L.  R.  4  Eng.  Ap.  64;  3  Ch.  Ap. 

May,  1873)  been  reaffirmed  bytheezcheq-  604. 

uer  chamber,  in  Morrison  v.  The  Univer-  (x)  L.  R.  2  Eng.  Ap.  325. 

sal  Marine  Ins.  Co.  reversing  the  jndg-  {y)  26  L.  J.  Ex.  342. 

ment  reported  in  L.  R.  8  Ex.  40.     [See  {z)  1  H.  &  C.  803  ;  32  L.  J.  Ex.  105. 
Webb  V.  OdeU,  49  N.  T.  583.] 
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&  C0.9  a  firm  not  previously  known  to  him,  but  of  high  credit, 
to  make  a  sale  of  goods,  and  was  there  received  by  Edward  6an- 
dell,  a  clerk,  who  passed  himself  off  as  a  member  of  the  firm, 
and  ordered  goods,  which  were  supplied,  but  which  Edward  Gan- 
dell  sent  to  the  premises  of  Gandell  &  Todd,  in  which  he  was  a 
partner.  The  plaintiff  knew  nothing  of  this  last  named  firm,  and 
thought  he  was  selling  to  "  Gandell  &  Co."  The  goods  were 
pledged  by  Grandell  &  Todd  with  the  defendant,  an .  auctioneer, 
who  made  band  fide  advances  on  them.  The  plaintiff's  action 
was  trover,  and  was  maintained,  all  the  judges  holding  that  there 
had  been  no  contract,  that  the  property  had  not  passed  out  of  the 
plaintiff,  and  that  the  defendant  was  therefore  liable  for  the  con- 
version. (2^)  In  1866,  Pease  v.  Gloahec,  (a)  on  appeal  pease  v. 
from  the  admiralty  court,  was  twice  argued  by  very  able  ^^®*^®^* 
counsel.  After  advisement,  the  privy  council,  composed  of  Lord 
Chelmsford,  Knight  Bruce,  and  Turner,  Lords  J  J.,  Sir  J.  T.  Cole- 
ridge, and  Sir  E.  V.  Williams,  delivered  a  unanimous  decision. 
The  principle  laid  down  in   Kingsford  v.  Merry,  as  stated  by  the 

(z^)  [The  case  of  Hardman  r.  Booth  was  The  fraud  was  afterwards  discovered,  and 
followed  in  Lindsaj  v.  Cundy,  2  Q.  B.  Blenkam  was  indicted  and  convicted  of 
IHt.  96,  in  which  it  appeared  that  one  Al-  obtaining  the  goods  by  false  pretence  of 
fred  Blenkam,  in  1 873,  hired  a  third  floor  being  Blenkiron  &  Sons.  In  the  mean 
at  No.  37  Wood  Street  and  5  Little  Love  time  the  defendants  had  bought  of  Blen- 
Lane,  Cbeapside.  There  was  a  well  known  kam  250  dozen  cambric  handkerchiefs, 
firm  of  William  Blenkiron  &  Sons,  which  and  had  resold  them  all  to  different  per- 
had  for  many  years  carried  on  bnainess  at  sons  before  the  fraud  of  Blenkam  was  dis- 
No.  123  Wood  Street.  Blenkam  wrote  covered.  The  jury  found  that  the  defend- 
letters  at  the  end  of  1873  to  the  plaintiff),  ants  were  bond  fide  purchasers  of  the  hand- 
by  the  first  proposing  to  order,  and  by  the  kerchiefii,  and  that  they  were  part  of  the 
others  ordering,  a  large  quantity  of  hand-  handkerchiefs  sold  by  the  plaintiffs  to 
kerchiefs  from  the  plaintifls.  Those  letters  Blenkam.  The  plaintiffs  having  brought 
had  a  printed  heading,  «  37  Wood  Street,  an  action  for  the  conversion  of  the  goods, 
Cbeapside,  London,  entrance,  second  door  it  was  held  in  the  court  of  appeals,  revers- 
in  Little  Love  Lane,"  and  were  signed  ing  the  decision  of  the  queen's  bench  di- 
*' A.  Blenkam  &  Co./'  written  in  such  a  vision,  that  the  plaintiffs  intended  to  deal 
way  that  it  was  evidently  intended  to  be  with  Blenkiron  &  Sons,  and  therefore 
read,  "  A.  Blenkiran  &  Co."  One  of  the  there  was  no  contract  with  Blenkarn  ; 
plaintiffs  had  known  the  firm  of  Blenki-  that  the  property  of  the  goods  never 
ton  &  Sons  several  years  before,  and  knew  passed  from  the  plaintifls ;  and  that  they 
they  were  respectable.  The  plaintiffs  wrote  were  accordingly  entitled  to  recover  in  the 
several  letters  addressed  to  **  Messrs.  Blen-  action.] 

kiron  &  Co.,  37  Wood  Street,"  and  they        (a)  L.  H  1  Priv.  C.  220 ;  3  Moore  P. 

forwarded  several  lots  of  handkerchiefs  to  C.  N.  S.  566.    And  see  Oakes  v.  Turw 

the  same  address,  heading  the  invoices,  quand,  L.  B.  2  H.  L.  Eng.  App.  325. 
"Messrs.    Blenkiron    &   Co.,    London." 
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court  of  exchequer  (and  not  affected  by  the  reversal  of  their  judg- 
ment in  the  exchequer  chamber),  was  affirmed  to  be  the  true  rale 
of  law,  viz :  ^'  Where  a  vendee  obtains  possession  of  a  chattel 
with  the  intention  by  the  vendor  to  transfer  both  the  property 
and  possession,  although  the  vendee  has  committed  a  false  and 
fraudulent  misrepresentation  in  order  to  effect  the  contract  or  ob- 
tain the  possession,  the  property  vests  in  the  vendee  until  the 
vendor  has  done  some  act  to  disaffirm  the  transaction ;  and  the 
legal  consequence  is,  that  if  before  the  disaffirmance  the  fraudulent 
vendee  has  transferred  either  the  whole  or  a  partial  interest  in 
the  chattel  to  an  innocent  transferee,  the  title  of  such  transferee 
is  good  against  the  vendor."  (6) 

§  444.  It  is  a  fraud  on  the  vendor  to  prevent  other  persons 
from  bidding  at  an  auction  of  the  goods  sold,  and  where 
OB  Yendor  the  buyer  had,  by  an  address  to  the  company  assembled 
others  from  at  the  auction,  persuaded  them  that  he  had  been  wronged 
auction  *'  by  the  vendor,  and  that  they  ought  not  to  bid  against 
^^®*  the  buyer,  the  purchase  by  him  was  held  to  be  fraudu- 

lent and  void,  (c) 

(6)  [Ante,  §  433,  note  (i) ;  Shaw  C.  J,  192 ;   Phippen    v.  SHcknej,  3  Met.  387, 

in    Rowlej   v.    Bigelow,  12    Pick.   307,  388 ;  Jones  i;.  Caswell,  3  John.  Cas.  29 ; 

312;  Titcomb  v.  Wood,  38  Maine,  561-  Doolin  ».  Waid,  6  John.  194;  Wilbor  9. 

563.]  How,  8  John.  444 ;  Thompson  v.  Davies, 

(c)  Fnller  r.  Abrahams,  3  B.  &  B.  116.  13   John.   112;   Gardiner   v.  Morse»  25 

[As,  on  the  one  hand,  a  seller  cannot  ap-  Maine,   140;   Pike  v.  Balch,  3S  Maine, 

point  pufiers  to  delude  the  purchaser,  so,  302 ;  Haynes  t?.  Cratchfield,  7  AJa.  189 

on  the  other,  if  a  purchaser,  by  his  con-  Slipgluff  v.  Eckel,    24    Penn.  St.  472 

duct,  deter  other  persons  from  bidding,  Newman    i;.  Meek,  1    Freem.  Ch.  441 

the  sale  will  not  be  binding.     But  one  Johnston  v.  La  Motte,  6  Rich.  £q.  347 

person  may  legally  bind  himself  not  to  Hook  v.  Turner,  22  Miss.  (1  Jones)  S3S 

bid  against  another.    Galton  v.  Emnos,  1  Wooton  v.  Hinkle,  20  Missou.  290 ;  Lord 

Coll.  243.    And  such  an  agreement  has  i^.  Malone,  23  HI.  43 ;  Trust  v.  Ddaplaioe, 

been  held  valid  where  the  sale  was  made  2  £.  D.  Smith,  219 ;  Dudley  v.  little,  3 

by  order  of  the  court    Re  Carew's  Estate,  Ham.  (Ohio)  505  ;  Piatt  t*.  Oliver,  1  Mc- 

4  Jur.  N.  S.  1290;  26  Beav.  197.    The  Lean,  295;  Gulick  v.  Ward,  5  Halst.87; 

law,  however,  generally  discountenances  Dick  v.  Lindsay,  2  Grant,  431 ;  Fenner 

combinations  or  agreements  on  the  part  of  v.  Tucker,  6  R.  L  551 ;  Martin  v.  Ranlett, 

purchasers,  the  object  and  effect  of  which  5  Rich.  541 ;  Cocks  v.  Izard,  7  Wallace, 

are  to  chill  a  sale  at  auction,  and  stifle  559.     The  court  of  North  Carolina,  in 

competition,  by  denying  to  any  party  to  Smith  v.  Greenlee,  2  Dev.  116,  while  sns- 

such  agreement  or  combination  any  bene-  taining  the  general  doctrine  that  a  sale 

fit  from  the  sale.    Hamilton  v.  Hamilton,  may  be  avoided  when  made  to  one  in  be- 

2  Rich.  Eq.  255 ;  Woods  v.  Hudson,  5  half  of  an  association  of  bidders  designed 

Munf.  423 ;  Troup  r.  Wood,  4  John.  Ch.  to  stifle  competition,  at  the  same  time 

228,  254 ;  Meech  v.  Bennett,  Hill  &  Denio,  concede  that  this  rule  would  not  aj^j 
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§  445.  Where  the  fraud  on  the  vendor  consists  in  the  defend- 
ant's inducing  him  by  false  representations  to  sell  goods   where 
to  an  iDBolvent  third  person,  and  then  obtaining  the  T^'at^V 
eoods  from  that  third  person,  the  price  may  be  recovered  fra^idtoseli 

^  XT  •>  r  J  to  an  insol- 

from  the  defendant  as  though  he  had  bought  directly  in   vent  third 
his  own  name,  for  his  possession  of  the  vendor's  goods  ^^y^^ 
unaccounted  for  implies  a  contract  to  pay  for  them,  and   Perrott. 
he  cannot  account  for  his  possession,  save  through  his  own  fraud, 
which  he  is  not  permitted  to  set  up  in  defence.  ((2)     In  Biddle  v. 
Levy  («)  the  defendant  told  plaintiff  that  he  was  about  Birdie  v, 
to  retire  from  business  in  favor  of  his  son,  who  was  a   ^^• 
youth  of  seventeen  years  of  age,  but  would  watch  over  him.     He 
then  introduced  his  son  to  the  plaintiffs,  who  sold  to  the  son  goods 
to  the  value  of  800Z.     The  representations  were  false  and  fraudu- 
lent, and  Gibbs  C.  J.  held  an  action  for  goods  sold  and  delivered 
to  be  maintainable  against  the  father.     These  two  cases  probably 
rest  on  the  principle  that  the  nominal  purchasers  were  secret  agents 
buying  for  the  parties  committing  the  fraud,  who  were  really  the 
undisclosed   principals.     (Thomson  v,  Davenport,  2  Smith's  L. 
C.  347.) 

§  446.  Where,  however,  the  fraud  on  the  vendor  is  effected  by 
means  of  assurances  given  by  a  third  person  of  the  buy-   pratid  by 
er's  solvency  and  ability,  the  proof  that  such  assurances  Siw^repre- 
were  made  must  be  in  writing,  as  required  by  the  6th  'f°jj^^°°fa 
section  of  Lord  Tepterden's  act  (9  Geo.  4,  c.  14),  which  solvency 

to  an  association  shown  to  be  formed  for  enable  each  of  the  parties  to  become  a 

honest  and  jnst  purposes,  as  in  the  case  of  purchaser,  when  he  desires  a  part  of  the 

a  union  of  several  persons,  formed  on  ac-  property  offered  for  sale,  and  not  the  whole 

count  of  the  magnitude  of  the  sale,  or  lot,  or  if  the  agreement  be  for  any  other 

where  the  quantity  offered  to  a  single  bid-  honest  and  reasonable  purpose.  See  SmaU 

der  exceeded  the  amount  which  anyone  v.  Jones,   1  Watts  &   S.  128;   Wolfe  v. 

individual  might  wish  to  purchase  on  his  Luyster,  I  Hall,  146 ;  Jenkins  v.  Hogg, 

own  account.    In  Phippen  v.  Stickney,  3  20  Const.  Ct.  (S.  Car.)  821  ;  Qardiner  v. 

Met.  387,  388,  which  was  decided  on  sim-  Morse,  25  Maine,  140 ;  Switzer  v.  Skiles, 

ilar  principles,  it  was  held  that  an  agree-  S  Gilman,  529 ;    McMinn   v*  Phipps,  3 

ment  by  two  or  more  persons  that  one  of  Sneed  (Tenn.),   196  ;  Jenkins  v,  Frink, 

them  only  will  bid  at  an  auction  of  prop-  .30    Cal.    586  ;    Allen    v,    Stephanes,    18 

erty,  and  will  become  the  purchaser  for  Texas,  568;  Dick    v.  Cooper,  24  Penn. 

the  benefit  of  them  all,  is  illegal,  if  it  be  St.  217;  Kearney  v.  Taylor,  15  How.  (U.'^ 

made  for  the  purpose  of  preventing  com-  S.)  519-521 ;  Slater  v.  Maxwell,  6  Wal- 

petition  at  the  biddings,  and   depressing  lace,  268.] 

the  price  of  the  property  below  the  fair        (c^)  Hill  v.  Perrott,  3  Taunt.  274.    [See 

market  value ;  but  that  such  an  agreement  Phelan  v,  Crosby,  2  Gill,  462.] 
18  not  illegal,  if  the  purpose  of  it  be  to        (e)  1  Stark.  20. 
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by  third      provides  '*  that  no  action  shall  be  brouerht  whereby  to 

person  ^  o  j 

must  be       charge  any  person  upon  or  by  reason  of  any  representar 

proyen  by      . .  ,  ,  .  ,  ^ 

written  ev-  tion  or  assurance  made  or  given  concerning  or  relating 
1  ence.  ^  ^^  character,  conduct,  credit,  ability,  trade,  or  deal- 
ings of  any  other  person,  to  the  intent  or  purpose  that  such  other 
person  may  obtain  credit^  money,  or  goods  upon  (/)  unless  such 
representation  or  assurance  be  made  in  writing,  signed  by  the 
Lydet».  party  to  be  charged  therewith."  (^)  The  construction 
Barnard,  of  this  section  was  much  debated  in  the  case  of  Lyde  r. 
Barnard,  (/)  in  which  the  judges  of  the  exchequer  were  equally 
Hasiock  V.  divided,  but  the  case  had  no  reference  to  a  sale  of  goods. 
Ferguson.  Jn  Haslock  V.  Ferguson  (A)  the  action  was  against  the 
defendant  for  an  alleged  fraudulent  declaration  to  the  plaintiff  that 
one  Barnes  was  of  fair  character,  by  which  representation  the  plain- 
tiff was  induced  to  sell  goods  to  Barnes,  the  proceeds  of  which 
were  partly  applied  to  the  benefit  of  the  defendant.  The  court 
held  that  parol  evidence  of  the  alleged  representation  was  inad- 
missible, overruling  a  distinction  which  Sir  John  Campbell,  for  the 
plaintiff,  attempted  to  support,  ^'  that  the  gist  of  the  action  was 
not  the  misrepresentation  of  character,  but  the  wrongful  acquis!- 
Devaaz  v.  tion  of  property  by  the  defendant."  In  Devaux  v.  Stein- 
keUer.  keller  (i)  it  was  held  that  a  representation  made  by  a 
Bepresen-  partner  of  the  credit  of  his  firm  was  a  representation  of 
^J^l,  the  credit  of  "  another  person  "  written  the  meaning  of 
hS  flm'  *^®  Statute  ;  and  in  Wade  v.  Tatton,  (i)  in  the  excheq- 
Wade  9.  ^^  chamber,  that  where  there  were  both  verbal  and  writ- 
Tatton.  ^u  representations,  an  action  will  lie  if  the  written  repre- 
sentations were  a  material  part  of  the  inducement  to  give  credit 
§  447.  The  effect  of  concealment  or  false  representations  made 
False  rep-     by  the  buyer  with  a  view  to  induce  the  owner  to  take 

resenta— 

tions  by  less  for  his  goods  than  he  would  otherwise  have  done, 
orierio  d^>^  i^ot  appear  to  have  been  often  considered  by  the 
fheap€]^*     courts.   Chancellor  Kent  carries  the  doctrine  on  the  sub- 

(/)  This  word   **upon"  is,   perhiips,  and  note  (6);  Browne  St.  of  Frauds,  J 

a  mistake  for  ''  thereupon ;  "  perhaps  the  181  et  m?.  ;  S  Kent,  488  et  teq.] 

words  onght  to    be    "  money    or   goods  (h)  7  Ad.  &  E.  86. 

upon  credit."    See  remarks  of  the  judges  (i)  6  Bing.  N.  C.  84. 

in  Lyde  v.  Barnard,  I  M.  &  W.  lOI.  (k)  26  L.  J.  C.  P.  240.  See,  also.  Swan 

Ig)  [Statutes  similar  to  this  have  been  v.  Phillips,  8  Ad.  &  E.  745;  Tumler  r. 

enacted  in  several  of  the  American  states.  McGregor,  6  M.  &  S.  46 ;  Pasley  v.  Fre^ 

See  1  Chitty  Contr.  (11th  Am.  ed.)  681,  man,  3  T.  B.  61. 
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ject  of  fraad  much  farther  than  could  be  shown  to  be  maintain- 
able by  decided  cases,  and  states  it  in  broader  terms  than  are 
deemed  tenable  by  the  later  editors  of  his  Commentaries.  (Z) 
Under  the  head  of  "  Mutual  Disclosures,",  he  lays  down,  in  re- 
lation to  sales,  the  proposition  that,  ^^  as  a  general  rule,  each  party 
is  bound  to  communicate  to  the  other  his  knowledge  of  the  mate- 
rial facts,  provided  he  knows  the  other  to  be  ignorant  of  them, 
and  they  be  not  open  and  naked,  or  equally  within  the  reach  of 
his  observation."  (m) 

§  448.  The  courts  of  equity  even  fall  far  short  of  this  principle, 
and  both  Lord  Thnrlow  and  Lord  Eldon  held  that  a  i„  ^^ 
purchaser  was  not  bound  to  acquaint  the  vendor  with   pufchaaer 

-*  ^  not  bound 

any  latent  advantage  in  the  estate.     In  Fox  v.  Mack-  to  acquaint 
reth,  (n)   Lord  Thurlow  was  of   opinion  that  the  pur-  with  latent 
chaser  was  not  bound  to  disclose  to  the  seller  the  exist-  of  tihSig^^ 
ence  of  a  mine  on  the  land,  of  which  he  knew  the  seU  ^^^' 
ler  was  ignorant^  and  that  a  court  of  equity  could  not  Mackreth. 
set  aside  the  sale,  though  the  estate  was  purchased  for  a  price 
of  which  the  mine  formed  no  ingredient,  (o)     Lord  Eldon  ap- 
proved this  ruling  in  Turner  v.  Harvey.  (^)    But  in  the  xumer©. 
latter  case  Lord  Eldon  also  held,  that  if  the  least  word  Harvey, 
be  dropped  by  the  purchaser  to  mislead  the  vendor  in  chlwer"' 
snch  a  case,  the  latter  will  be  relieved  ;  and  his  lordship  "^'^^ 
accordingly  decided  that  the  a£:reement  for  the  sale  in  vendor  in 

^  •'  ,  ^  such  a  case* 

that  case  shonld  be  given  up  to  be  cancelled.     The  facts 
were  that  the  purchaser  of  a  reversionary  interest  had  concealed 
*rom  the  seller  that  a  death  had  occurred  by  which  the  value  of 
the  reversionary  interest  was  materially  increased. 

§  449.  At  common  law,  the  only  case  decided  in  banco,  that  has 
been  found  on  this  point,  is  Vernon  v.  Keys,  (g)  in  At  common 
which  the  declaration  was  in  case,  and  a  verdict  was  non  o. 

(/)  2  Kent,  482.  S90 ;  Smith  v.  Beatty,  2  Ired.  £q.  456. 

(m)  [See  Brown  v,  Mont^merj,  20  N.  See  Laidlaw  v.  Organ,  2  Wheat.   17S ; 

Y.  287 ;  Fisher  v.  Badlong,  10  R.  I.  527,  Stevens  v.  Fuller,  8  N.  H.  463 ;  Howard 

528.]  V,  Gould,  28  Vt.  423 ;  Paddock  v.  Stio- 

(n)  2  Bro.  C.  C.  420.  bridge,  29  Yt  470;  Fisher  v.  Budlong,  10 

(o)  [The  same  was  held  in   Harris  v.  R.  L  525,  527.] 
Tyson,  24  Penn.  St.  347;  2  Kent,  484,        {p)  Jacob,  178. 

490;  Kintzing  v,  McElrath,  5  Penn.  St.        (q)  12  East,  632,  and  in  Cam.  Scaoc.  4 

467 ;  Butler's  Appeal,  26  Penn.  St.  63 ;  Tannt.  488. 
Livingston  v.  Pern    Iron  Co.  2   Paige, 
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Keys  the  given  for  the  plaintiff  on  the  third  count,  which  alleged 
in  banc.  that  the  plsdntiff,  being  desirous  of  selling  his  inter- 
est in  the  business,  stock-in-trade,  &c.  in  which  he  was  engaged 
with  defendant,  was  deceived  by  the  fraudulent  representation 
of  the  defendant,  pending  the  treaty  for  the  sale ;  that  the  de- 
fendant was  about  to  enter  into  partnership  to  carry  on  the  busi- 
ness with  other  persons  whoBC  names  defendant  refused  to  disdou^ 
and  that  these  persons  would  not  consent  to  give  plaintiff  a  larger 
price  than  4,500Z.  for  his  share,  while  the  truth  was  that  these 
persons  were  willing  that  the  defendant  should  give  as  much  as 
6,291?.  8«.  6rf.  The  judgment  in  favor  of  plaintiff  was  arrested, 
Lord  Ellenborough  giving  the  opinion  of  the  court  after  advise- 
ment. His  lordship  said  that  the  cause  of  action  as  alleged 
amounted  to  nothing  more  than  a  false  reason  given  by  tiie  de- 
fendant for  his  limited  offer,  and  that  this  could  not  maintain  the 
verdict,  unless  it  was  shown  ^^  that  in  respect  of  some  consideration 
or  other,  existing  between  the  parties  to  the  treaty,  or  upon  some 
general  rule  or  principle  of  law,  the  party  treating  for  a  parchase 
is  bound  to  allege  truly,  if  he  state  at  all,  the  motives  which  oper- 
ate with  him  for  treating,  or  formaking  the  offer  he  in  fact  makes. 
A  seller  is  unquestionably  liable  to  an  action  of  deceit  if  he 
fraudulently  misrepresent  the  quality  of  the  thing  sold  to  be  other 
than  it  is,  in  some  particulars  which  the  buyer  has  not  equal  means 
with  himself  ofknomng^  or  if  he  do  so  in  such  manner  as  to  induce 
the  buyer  to  forbear  making  the  inquiries  which,  for  his  own  secu- 
rity and  advantage,  he  would  otherwise  have  made.  But  is  a  buyer 
liable  to  an  action  of  deceit  for  misrepresenting  the  seller's  chance 
of  sale,  or  the  probability  of  his  getting  a  better  price  for  his  com- 
modity than  the  price  which  such  proposed  buyer  offers  ?  I  am 
not  aware  of  any  case  or  recognized  principle  of  law  upon  whidi 
such  a  duty  can  be  considered  as  incumbent  upon  a  party  bar- 
gaining for  a  purchase.  It  appears  to  be  a  false  representation 
in  a  matter  merely  gratis  dictum^  by  the  bidder,  in  respect  to 
which  the  bidder  was  under  no  legal  pledge  or  obligation  to  the 
seller  for  the  precise  accuracy  and  correctness  of  his  statement, 
and  upon  which,  therefore,  it  was  the  seller's  own  indiscretion  to 
rely,  and  for  the  consequences  of  which  reliance,  therefore,  he  can 
maintain  no  action."  (r)  When  the  case  came  before  the  ex- 
chequer chamber,  («)  Puller,  in  argument,  insisted  that  the  false 

(r)  [See  Frescott ».  Wright,  4  Gray,  461.]  (»)  4  Taunt  4S8. 
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representation  made  by  defendant  was  on  a  matter  of  fact^  not  of 
opinion^  and  that  there  was  no  case  in  which  it  had  been  held  that 
an  action  would  not  lie  under  such  circumstances ;  but  the  court 
would  hear  no  reply,  and  at  once  confirmed  the  judgment,  Sir 
James  Mansfield  C.  J.  simply  saying :  "  The  question  is,  whether 
the  defendant  is  bound  to  disclose  the  highest  price  he  chooses  to 
give,  or  whether  he  be  not  at  liberty  to  do  that  as  a  purchaser 
which  every  seller  in  this  town  does  every  day,  who  tells  every 
falsehood  he  can  to  induce  a  buyer  to  purchase." 

§  450.  In  Jones  v.  Franklin  (t)  coram  Rolfe  B.  at  nisi  prius, 
the  action  was  trover^  and  the  circumstances  were  that  jones  v. 
the  plaintiffs,  assignees  of  a  bankrupt,  were  owners  of  a  ^'™^''^"*- 
policy  for  999Z.,  on  the  life  of  one  George  Laing,  and  early  in 
1840  had  endeavored,  through  their  attorney,  to  sell  it  for  40?., 
but  could  find  no  purchaser.     Defendant  knew  this  fact.     On  the 
loth  August,  Laing  became  suddenly  very  ill,  and  he  died  on  the 
20th.     On  the  18th  defendant  employed  one  Cook  to  buy  the 
policy  for  the  defendant,  and  to  give  as  much  as  sixty  guineas  for 
it.     The  vendor  asked  Cook  when  he  applied  to  buy  it  what  he 
thought  it  would  be  worth,  and  Cook  said  about  sixty  guineas. 
Cook  and  the  defendant  both  knew  that  Laing  was  in  imminent 
danger,  but  did  not  inform  the  vendor,  who  was  ignorant  of  it,  and 
sold  the  policy  at  that  price,  supposing  Laing  to  be  in  good  health. 
Rolfe  B.  said  "  there  could  be  no  doubt  such  conduct  was  grossly 
dishonorable.  But  he  had  no  difficulty  in  going  farther  than  this, 
and  telling  the  jury  that  if  they  believed  the  facts  as  stated  on  the 
part  of  the  plaintiffs,  the  defendant's  conduct  amounted  to  legal 
fraud,  and  he  could  not  set  up  any  title  to  the  policy  so  acquired." 
It  does  not  seem  possible  to  reconcile  this  case  with  Ver-   ^^^^  ^^^ 
non  V.  K'ej's.     In  both  cases  the  purchasers  made  a  false  reconciiar 
representation.     But  in  Vernon  v.  Keys  the  falsehood   Vernon  r. 
was  volunteered^  and  misrepresented  21,  fact ;  whereas  in      *^*' 
Jones  t^.  Franklin  the  buyer's  statement,  through  his  agent,  that 
the  policy  was  worth  about  sixty  guineas,  was  only  made  in  answer 
to  a  question  of  the  vendor  as  to  his  opinion^  and,  according  to 
Lord  Ellenborough,  the  buyer  was  "  under  no  legal  duty  or  obli- 
gation to  the  seller  for  the  precise  accuracy  of  his  statement,"  and 
the  seller  could  maintain  no  action  for  "  the  consequences  of  his 
own  indiscretion  in  relying  on  it."     There  was,  perhaps,  enough 

(0  S  Mood.  &  R.  348. 
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in  the  case  to  bring  it  within  the  equity  principle  laid  down  bj 
Lord  Eldon  in  Turner  v.  Harvey ;  (u)  but  dishonorable  and  unfair 
as  was  the  conduct  of  the  buyer,  it  would  be  difficult  to  show,  <a 
authority,  that  it  was  in  law  such  a  fraud  as  vitiated  the  sale. 
Decisions  §  ^^^*  ^^  America  it  has  been  held,  that  if  a  pur- 
Mar  ^^^^^  "^^'^^  *^«^  "^^  fraudulent  representations  as  to  bis 
neither  own  solvency,  and  means  of  payment,  and  thereby  in- 
nor  posses-  duces  the  vendor  to  sell  to  him  on  credit,  no  right  either 
buyer'niio  of  property  or  possession  is  acquired  by  the  purchase:, 
foraded  ^^^  ^^^  vendor  would  be  justifiable  in  retaking  the  prop- 
vendor,       erty,  provided  he  could  do  so  without  violence.  (2?) 

SECTION  m. — FRAUD  ON  THE  BUYER. 

§  452.  In  every  case  where  a  buyer  has  been  imposed  on  by  the 
fraud  of  the  vendor,  he  has  a  right  to  repudiate  the  oon- 

Buyer  de-  ,  •  • 

fraaded  by  tract,  a  right  correlative  with  that  of  the  vendor  to  dis- 
may avoid  affirm  the  sale  when  he  has  been  defrauded.  (^2}  Hie 
thesae.  buyer  under  such  circumstances  may  refuse  to  accept 
the  goods,  if  he  discover  the  fraud  before  delivery,  or  return  them, 
Before  or  if  the  discovery  be  not  made  till  after  delivery ;  and  if 
lively.  he  has  paid  the  price,  he  may  recover  it  back  on  offer- 
ing to  return  the  goods  in  the  same  state  in  which  he  received 
them,  (a)     And  this  ability  to  restore  the  thing  purchased  un- 

(u)  Jac.  169.  34  Ala.  143 ;  Buchanan  v^  Homey,  12  III. 

(x)  Hodgedon  v.  Hubbard,  18  Vt  504;  336;    Shaw  v.  Barnhart,    17   Ind.  183; 

Johnson  v.   Peck,   1    Wood.  &  M.  334;  Blen  v.  Bear  River  &c.  Co.  20  CaL  602; 

Mason  v.  Crosby,   1  Wood.    &  M.  342.  Gctcheli  v.  Chase,  37  N.  H.  110;  Gates  r. 

[See    ante,   §    444,  note  (e),  and  cases  Bliss,  43  Vt.  299 ;  Wheaton  v.  Bal»r,  14 

cited.]  Barb.  594 ;  Gatling  v.  NeweU,  9  Ind.  572, 

(2)  ["There  iti  no  doubt  that  a  pur-  577  eC  se^.  per  Perkins  J. ;  Hoopes  v.  Stras- 

chaser  may  rescind  a  contract  for  fraud."  burger,  37  Md.  390,  391 ;  Farris  r.  Waie, 

Redfield  J.  in  Matteson  tr.  Holt,  45  Vt.  60  Maine,  482 ;  Butler  v.  Northnmberiand, 

336,  342.]  50  N.  H.  39,  40 ;  Perkins  v.  BaUey,  99 

(a)  Clarke  v,  Dickson,  £.,  B.  &  £.  148,  Mass.  61,  62;  King  v.  Eagle  Mills,  10 
and  27  L.  J.  Q.  B.  223;  Murray  v.  Mann.  Alien,  551.  A  party  having  an  elecdoii  to 
2  Ex.  538 ;  Street  v.  Blay,  2  B.  &  Ad.  456 ;  rescind  an  entire  contract  most  resdnd  it 
{ante,  §  415,  and  note  (c) ;  Kerr  F.  &  M.  wholly  or  in  no  part.  Miner  r.  Bradley, 
(1st  Am.  ed.)  328,  329 ;  Queen  v,  Sad^  22  Pick.  457  ;  Yoorhees  v.  Earl,  2  Hill  (N. 
dlers'  Co.  10  H  L.  Cas,  420,  421,  per  Y.),  292,  293.  He  cannot  avoid  it  to  retain 
Blackburn  J.;  Downer  v.  Smith,  32  Vt.  his  property,  and  at  the  same  time  enfurce 
I ;  Poor  V.  Wood  burn,  25  Vt.  234  ;  Mana-  it  to  recover  damages.  Junkius  r.  Simp> 
ban  V,  Noyes,  52  N.  H.  232 ;  Kinney  v.  son,  14  Maine,  364 ;  Weeks  v,  Rotue,  43 
Kieman,  2  Landing,  492 ;  Pierce  v.  Wil-  N.  H.  316.  The  contract  cannot  be  re- 
son,  34  Ala.  596 ;  Jemison  i;.  Woodruff,  scinded  as  to  one  party,  and  be  kept  m 
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changed  in  condition  is  indispensable  to  the  exercise  of  the  right 
to  rescind,  so  that  if  the  purchaser  has  innocently  changed  that 
condition  while  ignorant  of  the  fraud  he  cannot  rescind.  (6)  But 
the  contract  is  <mly  voidable^  not  void^  and  if  after  dis-  Election  by 
covery  of  the  fraud  he  acquiesces  in  the  sale  by  express  ^^7^^- 
words  or  by  any  enequivocal  act,  such  as  treating  the  property  as 
his  own,  his  election  will  be  determined,  and  he  cannot  afterwards 
reject  the  property,  (c)  Mere  delay  also  may  have  the  same  ef- 
fect, if,  while  deliberating,  the  position  of  the  vendor  has  been 
altered ;  (d)  and  the  result  will  not  be  affected  by  the  buyer's 

force  as  to  the  other.  Coolidge  v.  Brig-  for  the  fraud,  or  he  may  recoup  in  dam. 
ham,  1  Met.  550.  A  party  cannot  rescind  ages,  if  sued  by  the  vendor  for  the  price, 
a  contract  and  at  the  same  time  retain  the  The  affirmance  of  a  contract  by  the  Ten- 
consideration,  in  whole  or  in  part,  which  dee  after  discoveiy  of  the  fraud,  merely 
he  has  received  under  it.  Jennings  v,  extinguishes  his  right  to  rescind.  His 
Gage,  13  III.  610 ;  Coolidge  v,  Brigham,  other  remedies  remain  unimpaired.  Whit- 
1  Met.  550 ;  Miner  v,  Bradley,  22  Pick,  ney  v.  Allaire,  4  Denio,  554 ;  Rice  J.  in 
457  ;  Perley  v.  Balch,  23  Pick.  286  ;  Nor-  Herrin  v.  Libbey,  36  Maine,  357  ;  Peck  v. 
ton  V,  Young,  3  Greenl.  SO ;  Cushman  Brewer,  48  111.  55 ;  Weimer  v,  Clement, 
V.  Marshall,  21  Maine,  122 ;  Sumner  o.  37  Penn.  St.  147  ;  Van  Epps  v.  Harrison, 
Parker,  36  N.  H.  449 ;  Weeks  v,  Robie,  5  Hill,  68;  FouHlv.  Eckart,  61  111.  318.] 
42  N.  H.  316;  Willoughby  v,  Moulton,  (6)  West  Bank  of  Scotland  v.  Addle, 
47  N.  H.  205.  Where  the  vendor  would  L.  R.  1  Sc.  App.  145 ;  cases  ante,  at  § 
rescind  a  contract  of  sale  on  account  of  415.  [See  cases  in  next  preceding  note ; 
the  fraud  of  the  purchaser,  it  is  his  duty  Mixer's  case,  4  De  G.  &  J.  (Am.  ed.)  586, 
to  restore  what  he  has  received  in  pay-  and  note  (1) ;  Rawlins  v.  Wickham,  3  De 
ment,  before  he  can  sustain  an  action  to  G.  &  J.  322;  2  Chitty  Contr.  (11th  Am. 
recover  the  goods  sold.  Norton  v.  Young,  ed.)  1092,  and  cases  in  note  (a) ;  Mana- 
3  Greenl.  30 ;  Gushing  v,  Wyman,  38  han  v,  Noyes,  52  N.  H.  232 ;  Sanborn  i;. 
Maine,  589 ;  Cook  v,  Gilman,  34  N.  H.  Batchelder,  51  N.  H.  426 ;  Butler  v.  North- 
556;  Evans  v.  Gale,  21  N.  H.  240;  2  nmberland,  50  N.  H.  39,  40;  Weeks  v. 
Chitty  Contr.  (11th  Am.  ed.)  1092,  note  Robie,  42  N.  H.  316.] 
(a).  But  although  it  may  be  no  longer  (c)  [2  Chitty  Contr.  (Uth  Am.  ed.) 
open  to  the  party  defrauded,  from  the  1037 ;  Ormes  v.  Beadel,  2  De  G.,  F.  &  J, 
change  of  circumstances  which  have  taken  836.] 

place  in  the  mean  time,  to  avoid  the  con-        (c^j  Clough  v.  The  London  &  N.  W. 

tract  upon  the  discovery  of  the  fraud,  he  Ry.  Co.  ante,  §  442.     [A  right  to  rescind 

has  a  remedy  by  action  of  deceit  for  the  must  be  exercised  at  the  earliest  practi- 

damages  against  the  party  by  whose  mis-  cable  moment  after  the  discovery  of  the 

representations  he   has  been  misled,   to  ground  therefor.     Matteson  v.  Holt,  45 

his  injury.    Clarke  v.  Dickson,  E.,  B.  &  Vt.  336 ;  Perkins  J.  in  Gatling  v.  New- 

£.  148;  The  Queen  v.  Saddlers' Co.  10  eli,  9  Ind.  572,  578  eteeq;  Central  Rail- 

H.  L.  Cas.  421,per  Blackburn  J.;  West-  way  Co.   v,  Kisch,  L.  R.  2  H.  L.  99; 

em  Bank  of  Scotland  v.  Addie,  L.  R.  1  Smith's  case,  L.  R.  2  Ch.  Ap.  604 ;  Hey- . 

Sc  Ap.  Cas.  167.   So  the  party  defrauded  ma  mi  v.  European  Central  Railway  Co. 

may,  instead  of  rescinding  the  contract,  L.  R.  7  Eq.  154;  Willoughby  v.  Moulton, 

stand  to  the  bargain,  even  after  he  has  47  N.  H.  205 ;  Weeks  v,  Robie,  42  N.  H^ 

discovered  the  fraud,  and  recover  damages  816.] 
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subsequent  discovery  of  a  new  incident  in  the  fraud,  for  this  would 
not  confer  a  new  right  to  rescind,  but  would  merely  confirm  the 
previous  knowledge  of  the  fraud,  (e) 

§  453.  These  principles  are  well  illustrated  in  the  case  of  Camp- 
Campbell  ^^^^  ^'  Fleming.  (/)  The  plaintiff,  deceived  by  false 
«.  Fleming,  representations  of  the  defendant,  purchased  shares  in  a 
mining  company.  After  the  purchase  he  discovered  the  fraud, 
and  that  the  whole  scheme  of  the  company  was  a  deception.  The 
action  was  brought  to  recover  the  purchase-money  that  he  had 
paid.  But  it  appeared  that  subsequently  to  the  discovery  of  the 
fraud,  the  plaintiff  had  treated  the  shares  as  his  own,  by  oonaoli- 

(e)  [In  Matteson  v.  Holt,  45  Vt  336,    age    of  the   oxen.     The    ooort   haTiBg 
the  action  was  for  the  price  of  a  yoke  of   stated  that  the  representation  of  the  plain- 
oxen.    In  negotiating  for  the  purchase,    tiff,  relied  upon  by  the  purchaser,  as  to 
it  appeared  that  the  defendant  told  the    the  condition    and  quality  of  the  oxeB, 
plaintiff  that  he  wanted  "  to  purchase  a    was  doubtless  a  warranty,  but  that  by  the 
yoke  of  oxen  not  under  five  nor  over    law  of  Vermont,  the  breach  of  an  CAp«a> 
seven  years  of  age ;  what  work  he  wished    warranty  does  not  entitle  the  purchaser  to 
them  to  perform ;   where  they  were    to    rescind  the  contract  of  sale,  added :  "  If 
work,  and  that  they  must  have  good  feet    this  were  not  so,  there  is  good  ground  fiv 
to  hold  shoes/'    The  plaintiff  replied  that    holding  that  the  defendant  kept  and  used 
**  his  oxen  were  only  seven  that  spring ;    the  oxen  an  unreasonable  time  after  ten- 
that  they  could  do  as  much  work  as  any    ing  their  quality  and  learning  that  they 
other  yoke  of  oxen,  and  that  the  foot  with    were  not  what  they  were  represented  to 
the  broken  claw  was  all  right,  and  only    be."    But,  for  the  fraudulent  representa- 
required  a    peculiar  shaped  shoe.'*     On    tion  respecting  the  age  of  the  oxen,  the 
these  representations    the  defendant  pur-    court  held,  that  the  defendant  had  a  right 
chased  and  took  the  oxen.    It  was  proved    to  rescind  the  contract  of  sale,  "  if  that 
that  the  broken  daw  was  spongy,  and    right  was  timely  exercised."    As  to  which 
would  not  hold  a  shoe ;  that  the  oxen    the  court  say :  "  We  do  not  think  that 
were  incapable  of  performing  the  work    the  length  of  time  the  defendant  kept  the 
for  which  they  were  purchased  ;  that  they    oxen  after  the  suggestion  of  EllU  (the 
were  over  seven  years  old  —  at  least  eight    blacksmith),  under  the  circumstances,  sn- 
—  and  that  known  to  the  plaintiff  at  the    reasonable,  or  that  it  should  operate  to 
time  of  the  sale.      On  the  seventh  day    bar  the  defendant's  right  of  rescisnon ; " 
after  the  sale,  they  were  returned  to  the    and  judgment  was  rendered  for  the  de- 
plaintiff,  with  notice  that  they  were  not    fendant.     See  Gatling  v.  Newell,  9  lad. 
as  represented.    On  the  second  day  after    .572,  578 ;  Central  Railway  Co.  v.  fijsch, 
the  purchase,  the  defendant  became  aware    L.  R.  2  H.  L.  Cas.  99 ;  Smith's  caae,  L.  B. 
of  the  fact  that  the  feet  of  the  oxen  would    2  Ch.  Ap.  604 ;  Heymann  v,  Enropeaa 
not  hold  shoes,  and  at  the  same  time  the    Central  Railway  Co.  L.  R.  7  Eq.  154 ; 
defendant  was  informed  by  his  blacksmith    Boughton  v.  Standish,  48  Vt.  594 ;  Hill 
that,  in  his  (the  blacksmith's)  judgment,    v.  Fullerton,  69  111.  448.    The  same  lep- 
the  oxen  were  nine  years  old.    The  de-    resentation  cannot  be  both  a  warxaoty 
fendant  continued  to  use  the  oxen  for  five    and  a  fraud.    Rose  v.  Hurley,  39  lad. 
.days  after  that.    It  was  found  that  the    77.] 
plaintiff  knowingly    misrepresented    the        (/)  I  Ad.  &  E.  40. 
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dating  them  with  other  property  in  the  formation  of  a  new  com- 
pany, in  which  he  sold  shares,  and  realized  a  considerable  sum. 
The  plaintiff  then  endeavored  to  get  rid  of  the  effect  of  the  con- 
firmation of  the  contract,  resulting  from  his  dealing  with  the 
shares  as  his  own,  by  showing  that  at  a  still  later  period  he  had 
discovered  another  fact,  namely,  that  only  6,000Z.  had  been  paid 
for  the  purchase  of  property  by  the  mining  company,  although  it 
Tvas  falsely  represented  to  the  plaintiff  when  he  took  the  shares 
that  the  outlay  had  been  B5,000Z.  The  plaintiff  was  nonsuited  by 
Lord  Denman,  and  on  the  motion  for  new  trial  all  the  judges  held 
the  nonsuit  right.  Littledale  J.  said :  ^'  After  the  plaintiff  learned 
that  an  imposition  had  been  practised  on  him,  he  ought  to  have 
made  his  stand.  Instead  of  doing  so,  he  goes  on  dealing  with  the 
shares,  and  in  fact  disposes  of  some  of  them.  Supposing  him  not 
to  have  had  at  that  time  so  full  a  knowledge  of  the  fraud  as  he 
afterwards  obtained,  he  had  given  up  his  right  of  objection  hy 
dealing  with  the  property  after  he  had  once  discovered  that  he  had 
been  imposed  upon.^^  Park  J.  said :  "  After  the  plaintiff,  know- 
ing of  the  fraud,  had  elected  to  treat  the  transaction  as  a  contract, 
he  had  lost  his  right  of  rescinding  it ;  and  the  fraud  could  do  no  ' 
more  than  entitle  him  to  rescind.^^  Patteson  J.  concurred,  and 
said :  '^  Long  afterwards  he  discovers  a  new  incident  in  the  fraud. 
This  can  only  be  considered  as  strengthening  the  evidence  of  the 
original  fraud ;  and  it  cannot  revive  the  right  of  repudiation  which 
has  been  once  waived,^'  Lord  Denman  C.  J.  said:  "  There  is  no 
authority  for  saying  that  a  party  must  know  all  the  incidents  of  a 
fraud  before  he  deprives  himself  of  the  right  of  rescinding^  (^) 

§  454.  The  rules  of  law  defining  the  elements  which  are  essen- 
tial to  constitute  such  fraud  as  will  enable  a  purchaser  Whateie- 

*^  ments  are 

to  avoid  a  sale  were  long  in  doubt,  and  there  was  spe-  necessary 

cially  a  marked  conflict  of  opinion  between  the  court  of  buyer  to 

queen  *s  bench  and  the  exchequer,  until  the  decisions  of  S^^CTound^ 

the  exchequer  chamber,  in  Evans  v.  Collins,  (A)  in  1844,  ^     '*^* 

and  Ormrod  v.  Huth,  (i)  in  1845,  established  the  true  resentation 

principle  to  be  that  a  representation^  false  in  fact^  gives  cientif  in- 

no  right  of  action  if  innocently  made  by  a  party  who  be-  m^de.'^^ 

ig)  Sec  ante,  §  442,  as  to  election,  and  son  v.  Holt,  45  Vt.  336,  cited  and  stated 

the  case    of  Clough  v.  The  London    &  <xnU,  §  452,  note  (e).] 
North  Western  Railway  Company  (L.  R.        (A)  5  Q.  B.  820. 
7  Ex    26),  there  cited.     [And  see  Matte-        (t)  14  M.  &  W.  650. 
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lieves  the  truth  of  what  he  asserts ;  and  that,  in    ord^  is  c 
stitute  fraad,   there   must  be  a  false  representation   km^ 
made^  t.  e.  a  o<mcurrence  of  fraudulent  intent  and  J^al^  r^'Jt- 
tation.  (K)     And  a  false  representation  is  knowingly  made,  ^*sl 
a  party  for  a  fraudulent  purpose  states  what  he  does  not  idytf- 
be  true,  even  though  he  may  have  no  knowledge  on   the  sQb>£^ 
These  decisions  bring  back  the  law  almost  exactly  to  the  pGszri 
which  it  was  left  by  the  king's  bench  in  the  great   leading  a»^ 
of  Pasley  v.  Freeman  (I)  and  Haycraf t  v.  Creasy,  (rn)  deddd  z 
1789  and  1801.     The  effect  of  innocent  misrepresent&tion  as  c^ 
ing  mistake  or  failure  of  consideration  has  been  treated,  st- 

Pasley  r.  §  ^^^  ^*  *^?*  ^^  ^®  former  of  these  cases  it  was  ^ 
Freeman,  that  a  false  affirmation  made  by  the  defendant,  with  ^ 
tent  to  defraud  the  plaintiff,  whereby  the  plaintiff  reoeiTes  dx^- 
age,  is  the  ground  of  an  action  upon  the  case  in  the  nature  d  isr 
ceit ;  and  that  such  action  will  lie,  though  the  defendant  mar  b.^ 
benefit  by  the  deceit,  nor  collude  with  the  person  who  is  to  bctt- 
fit  by  it.  Pasley  v.  Freeman  was  an  action  brought  agaii^  * 
party  for  damages,  for  falsely  representing  a  third  person  to  be 
one  whom  the  plaintiff  could  safely  trust,  the  defendant  well  hf^ 

Haycraft  ^^^  *^**  *'^^^  ^^  °^^  tme.  In  the  latter  case,  Haycmr 
r.  Creasy,  -y.  Creasy,  it  was  held  that  an  action  of  deceit  wonU  *< 
lie  upon  similar  falsis  representations,  though  the  party  aflSnn^ 
that  he  spoke  of  his  own  knowledge,  if  the  representations  if^ 
made  bond  fide  with  a  belief  in  their  truth.  After  a  series  of  i»- 
Foster «.  tervening  cases,  that  of  Foster  v.  Charles  (n)  came  twx^ 
Poihuu  ^®*^^®  ^^®  common  pleas  in  1830  and  1881,  and  was  de 
Walter.  liberately  approved  and  followed  by  the  queen's  heti 
in  Polhill  V.  Walter,  ((?)  in  1832.  It  was  held  in  these  cases  ue- 
necessary  to  prove  "  a  corrupt  motive  of  gain  to  the  defendantr  (x 
a  wicked  motive  of  injury  to  the  plaintiff,  (jt?)     It  is  enough  if* 

{k)  [See  Weimer  v.  Clement,  37  Penn.  price  of  goods  on  this  grtmnd,  thetf*' 

St.  147 ;  M'Farland  v,  Newman,  9  Watts,  facts  must  be  proved  which  woiil<i  b^^ 

55  ;  Da  Lee  v.  Blackbam,  11  Kansas,  190.  essary  to  mainuin  an  action  todiB>S'' 

In  King   v.  Eagle  Mills,  10  Allen,  551,  for  deceit  in  the  sale  of  goods."] 

Bigelow  C.  J.  said :  "  There  can  be  no  (/)  3  T.  R.  51 ;  2  Sm.  L.  C  73,  <* 

doabt  that  a  vendee  may  rescind  a  con-  ed. 

tract  for  the  sale  of  chattels,  and  refuse  to  (m)  2  £as»t,  92. 

receive  or  accept  them,  if  the  vendor  has  (n)  6  Bing.  396,  and  7  Bing.  105. 

been  guilty  of  deceit  in  inducing  the  for-  (o)  3  B.  &  Ad.  122. 

mer  to  enter  into  the  bargain.    But  to  (p)  [AnU,  §  429,  note  (7),  sod  ^'^ 

maintain  a  defence  to  an  action  for  the  cited.] 
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representation  is  made  which  the  party  making  it  knowB  to  he  un-- 
true^  and  which  is  intended  by  him,  or  which,  from  the  mode  in 
which  it  is  made,  is  calculated  to  induce  another  to  act  on  the  faith 
of  it  in  such  a  way  as  that  he  may  incur  damage,  and  that  damage 
is  actually  incurred,  (q)  A  wilful  falsehood  of  such  a  nature  is, 
in  the  legal  sense  of  the  word,  ?k  frauds 

§  455.  While  the  authorities  stood  in  this  condition,  the  cases 
of  Comfoot  V,  Fowke  (r)  and  FuUer  v.  Wilson  (*)  were  decided, 
the  former  in  the  exchequer,  in  1840,  and  the  latter  in  the  queen's 
bench,  in  1842,  the  judges  in  the  latter  case  expressly  declining 
to  follow  the  ruling  in  the  former,  and  adopting  in  preference 
the  dissenting  opinion  of  Lord  Abinger.  Comfoot  v.  comfootv. 
Fowke  (r)  was  a  case  in  which  the  defendant  refused  to  Fowke. 
Qomply  with  an  agreement  to  take  a  furnished  house,  on  the  ground 
that  he  had  been  defrauded  by  the  plaintiff  and  others  in  collusion 
with  him.  The  house  had  been  represented  to  the  defendant  by 
plaintiff's  agent  as  being  entirely  unobjectionable,  whereas  the  ad- 
joining house  was  a  brothel  and  a  nuisance,  which  was  compelling 
people  in  the  neighborhood  to  leave  their  houses.  This  fact  was 
hnoxvn  to  the  plaintiffs  but  was  n^t  known  to  his  agents  who  made 
the  representation,  and  the  plaintiff  did  not  know  that  the  repre- 
sentation had  been  made.  All  the  cases,  from  the  leading  one  of 
Pasley  v.  Freeman,  (f)  were  cited  in  argument,  and  the  majority 
of  the  court,  Rolfe,  Anderson,  and  Parke  BB.,  held  the  defence 
unavailing,  while  Lord  Abinger  C.  B,  said  that  the  opposite  con- 
clusion was  130  plain  as  not  to  admit  a  doubt  in  his  mind,  but  for 
the  dissent  of  his  brethren.  Rolfe  B.  held  the  question  to  be  one 
as  to  the  power  of  an  agent  "  to  affect  his  principal  by  a  represen- 
tation collateral  to  the  contract.  To  do  this,  it  is  essential  .... 
to  bring  home  fraud  to  the  prindpal^t  9Xid  •  •  •  •  all  the  facts  are 
consistent  with  the  hypothesis  that  the  plaintiff  innocently  gave 
no  directions  whatever  on  the  subject,  supposing  that  the  intended 

(q)  [Statements,  known  by  the  vendor  Maine,    308;    Doggett  v,   Emerson,   3 

to  be  false,  which  induce  the  vendee  to  Story,  700;  Lewis  u,  M'Lemore,  10  Yer- 

make  a  purchase  to  his  injnry,  may  fairly  ger,  206.] 

be  presumed  to  have  been  made  to  induce  (r)  6  M.  &  W.  358.     [See  Fitzsimmons 

the  purchase.     Collins  v,  Dennison,   12  v.  Joelin,  21  Vt.  129-141  ;  Story  Agency, 

Met   594;    ante,  §  429,  note  (h).     See  §  139,  note  (2);  Coddington  v.  Goddard, 

Boyd  D.  Browne,  6  Barr,  310;  Taylor  v,  16  Gray,  431,  432,  436.] 

Fleet,  1  Barb.  471;   Hunt   v,  Moore,  2  (s)  3  Q.  B.  58. 

Barr,    105 ;   Hammatt   v.   Emerson,   27  (0  3  T.  B.  51. 
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tenant  would  make  the  necessary  inquiries  for  himself."  Alder- 
son  B.  said:  ^^Here  the  representation,  though  false,  was  believed 
by  the  agent  to  be  true.     He  therefore,  if  the  case  stopped  here, 

has  been  guilty  of  no  fraud It  is  said  that  the  knowledge 

on  the  part  of  the  principal  is  sufiEicient  to  establish  the  fraud.  If, 
indeed,  the  principal  had  instructed  his  agent  to  make  the  &lse 
statement,  this  would  be  so,  although  the  agent  would  be  innocent 

of  any  deceit ;  but  this  fact  also  fails I  think  it  impossible 

to  sustain  a  charge  of  fraud  when  neither  principal  nor  agent  has 
committed  any,  —  the  principal,  because,  though  he  knew  the  bet, 
he  was  not  cognizant  of  the  misrepresentation  being  made,  nor 
even  directed  the  agent  to  make  it ;  and  the  agent,  because  though 
he  made  a  misrepresentation,  yet  he  did  not  know  it  to  be  one 
at  the  time  he  made  it,  but  gave  his  answer  bond  fide.^^  Paike 
B.  pointed  out  that  the  representation  was  no  part  of  the  contract, 
which  was  in  writing,  and  therefore  it  could  not  affect  the  rights 
of  the  parties,  except  on  the  ground  that  it  was  fraudulent.  On 
the  simple  facts,  each  person  was  innocent,  because  the  plaintiff 
made  no  false  representation  himself,  and  although  his  agent  did, 
the  agent  did  it  innocently,  not  knowing  it  to  be  false ;  and  the 
proposition  seemed  untenable  that  if  each  was  innocent,  the  act  of 
either  or  both  could  be  a  fraud.  It  was  conceded  that  an  inno- 
cent principal  would  be  bound  if  his  agent  committed  a  fraud,  bat 
in  the  case  presented,  the  agent  acted  without  fraudulent  intent 
It  was  also  conceded  that,  ^^  If  the  plaintiff  not  merely  knew  of  the 
nuisance,  but  purposely  employed  an  ignorant  agent^  suspecting 
that  a  question  would  be  asked  of  him,  and  at  the  same  time  sus- 
pecting or  believing  that  it  would,  by  reason  of  such  ignorance,  be 
answered  in  the  negative,  the  plaintiff  would  unquestionably  be 
guilty  of  a  fraud."  His  lordship  deemed  it  immaterial  whether 
the  making  of  such  representations  as  were  made  by  the  agent  was 
within  the  scope  of  his  authority  or  not,  as  they  could  not  affect 
the  contract  xjjAqbia  fraudulent.  Lord  Abinger  C.  B.  gave  an  elab- 
orate dissenting  opinion,  in  which  he  held  ^^  that  it  is  not  correct 
to  suppose  that  the  legal  definition  of  fraud  and  covin  necessarily 
includes  any  degree  of  moral  turpitude  ;  .  •  .  •  the  warranty  of 
a  fact  which  does  not  exist,  or  the  representation  of  a  material  fact 
contrary  to  the  truth,  are  both  said,  in  the  language  of  the  law,  to 
be  fraudulent,  although  the  party  making  them  suppose  them  to 
be  correct ; "  that  there  was  not  a  total  absence  of  moral  turpitu  e 
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in  the  agent,  even  apon  the  presumption  that  he  was  wholly  igno- 
rant of  the  matter :  that  ^^  nothing  can  be  more  plain  than  that 
the  principal,  though  not  bound  by  the  representation  of  his  agent, 
cannot  take  advantage  of  a  contract  made  under  the  false  repre- 
sentation of  an  agent,  whether  that  agent  was  authorized  by  him 
or  not  to  make  such  representation ;  "  that  it  did  not  follow  be- 
cause the  plaintiff  was  not  bound  by  the  representation  of  the 
agent,  even  if  made  without  authority,  that  ^'  he  is  therefore  en- 
titled to  bind  another  man  to  a  contract  obtained  by  the  false  rep- 
resentation of  that  agent.  It  is  one  thing  to  say  that  he  may 
avoid  a  contract  if  his  agent,  without  his  authority,  has  inserted  a 
warranty  in  the  contract,  and  another  to  say  that  he  may  enforce 
a  contract  obtained  by  means  of  a  false  representation  made  by  his 
affentj  because  the  agent  had  no  authority."  (u)  See  observations 
on  this  case,  posty  §  462. 

§  466.  In  Fuller  v.  Wilson,  (a:)  which  was  an  action  on  the  case 

(u)  [See  2   Kent,  621,  note  (c) ;  Fitz-  Lawrence  v.  Hand,  23  Miss.  103 ;  Craig  v. 

Simmons  u.  Joslin,  21    Vt    129 ;    Story  Ward,  3  Keyes,  393 ;  Griswold  v.  Haven, 

Agency,  §  139;  1   Sugden  V.  &  P.  (8th  25  N.  Y.  595;  Sharp  v.  New  York,  40 

Am.  ed.)  250;  Bartlett  v.  Salmon,  6  De  Barb.  257;  Graves  v.  Spier,  58  Barb.  349; 

G.^  M.  &  G.  33,  39,  40,  and  note  (a) ;  2  Fitzsimmons  v.  Joslin,  21  Vt.  129;  Mun- 

Chitty  Contr.  (11th  Am.  ed.)  1036;  Att-  dorf  v,  Wickersham,   63   Penn.   St.  87; 

wood  V.  Small,  6  01.  &  Fin.  414,  note  (1).  Bennett  v.  Jadson,  21  N.  Y.  238 ;  Abell 

Where  an  agent  makes  a  false  representa-  v.  Howe,  Sap.  Ct.  Vt.  11  Am.  Law  Reg. 

tion,  or  in  any  other  manner  commits  a  N.  S.  144,  149,   150;   Concord  Bank  v. 

fraud  in  a  purchase  or  sale,  with  or  with-  Gregg,  14   N.  H.  331 ;  Farmers'  &  Me- 

out  the  privity,  or  knowledge,  or  assent,  of  chanics'    Bank  v.   Butchers'  &  Drovers' 

his  principal,  and  the  principal  adopts  the  Bank,  14  N.  Y.  623,  631 ;  16  N.  Y.  125, 

baigain  and  attempts  to  reap  an  advan-  143 ;    North  Kiver  Bank  v.  Aymar,    3 

tage  fi-om  it,  he  win  be  held  bound  by  the  Hill  (N.    Y.),  262;    Westfield  Bank   v. 

fraud  of  the  agent,  and  relief  will  be  given  Cornen,  37  N.  Y.  320,  322  ;  Madison  & 

to  the  other  party  to  the  transaction.  The  Ind.  R.  R.  v.  Norwich  Saving   So.  24 

principle  is,  that  fraud  by  an  agent  is  Ind.  457 ;  De  Yoss  v.  Richmond,  18  Grat- 

fraud  by  the  principal ;  that  the  principal  tan,  338 ;  Eibbe  v.  Hamilton  Ins  Co.  1 1 

should  be  bound  by  the  fraud  or  miscon-  Gray,    163;  Veazie  v,  Williams,  8  How. 

duct  of  his  own  agent,  rather  than  that  (U.  S.)  134;  Elwell  v,  Chamberlin,  31  N. 

another  should  suffer;  that  the  principal  Y.  611;  Allerton  v.  Allerton,  50  N.  Y. 

cannot  take  the  benefits  of  a  trade  by  his  670 ;  Chester  v.  Dickerson,  62  Barb.  349 . 

agent  without  taking  its  burdens;  and.  When  the  principal  ratifies  a  sale  made 

finally,  that  the  principal  cannot  adopt  by  an  agent,  he  is  bound  by  the  repre- 

part  and   repudiate   the  rest,  where  the  sentations  made  by  the  agent  at  the  time 

transaction  is  a  unit,  and  he  claims  the  of  the  sale.  Doggett  v,  Emerson,  3  Story, 

benefit  of  the  whole.     Woodbury  J.  in  700;  Eibbe  v,  Hamilton  Ins.  Co.  11  Gray, 

Ferson  v.  Sanger,  1  Wood.  &  M.  147  ;  163.] 

Warner  v,  Daniels,  1  Wood.  &  M.  90 ;  (z)  3  Q.  B.  58.  ' 
Bowers  v.  Johnson,    10  Sm.  &  M.  169 ; 
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for  a  false  representation,  the  queen's  bench,  through  Lord  Den- 
Fuller  9.  ™^^  ^*  ^'^  declined  to  take  any  gi^onnd  other  than  the 
Wilson.  broad  proposition  of  Lord  Abinger,  which  they  adopted, 
^^  that  whether  there  was  a  moral  fraud  or  not,  if  the  purchager 
was  actually  deceived  in  his  bargain^  the  law  will  relieve  him  from 
it  We  think  the  principal  and  his  agent  are  for  this  purpose 
completely  identified,  and  that  the  question  is  not  what  was  pass- 
ing in  the  mind  of  either,  but  whether  the  purchaser  was  in  fact 
Conflict  of  deceived  hy  them  or  either  of  them.**  (jf)  The  conflict  of 
t^een  A^'  opi^^ion  Cannot  be  more  plainly  stated.  The  queen's 
S'***?*'  d  ^^'^^^  thought  the  sole  test  was  whether  the  purchaser 
exchequer,  was  deceived  hy  an  untrue  statement  into  making  the  bar- 
gain. The  court  of  exchequer  thought  it  further  necessary  tiiat 
the  party  making  the  untrue  statement  should  know  it  to  be  uii- 
trv£.  Fuller  v.  Wilson  was  reversed  in  error,  (z)  solely  on  the 
ground  that  the  facts  of  the  case  did  not  show  any  misrepresenta- 
tion on  the  part  of  the  vendor,  but  only  the  purchaser's  own  mis- 
apprehension;  and  Tindal  C.  J.,  in  delivering  the  opinion,  stated 
that  the  court  did  '^  not  enter  into  the  question  discussed  in  Corn- 
foot  V.  Fowke." 

§  457.  In  Moens  v.  Heyworth,  (a)  in  1842,  the  question  again 
Moens  r.  Came  before  the  exchequer  of  pleas  (the  case  of  Fuller  i?. 
Heyworth.  Wilsou  not  being  yet  reported),  and  Lord  Abinger  re- 
newed the  expression  of  his  dissent  from  Parke  B.  and  Alderson 
B.,  repeating  that  ^^the  fraud  which  vitiates  a  contract  .... 
does  not  in  all  cases  necessarily  imply  moral  turpitude."  His  lord- 
ship instanced  the  sale  of  a  public  house,  and  an  untrue  statement 
by  the  seller  that  the  receipts  of  the  house  were  larger  than  was 
the  fact,  but  the  untrue  statement  might  be  made  without  dis- 
honest intent,  as  if  proper  books  had  not  been  kept.  In  such  case 
his  lordship  insisted  that  the  purchaser  might  maintain  an  action 
on  the  false  representation,  even  though  the  vendor  did  not  know 
that  it  was  false  when  made.  The  other  judges  held  the  contrary, 
Parke  B.  saying  distinctly  that,  in  such  cases,  ^'  it  is  essential  that 
there  should  be  moral  fraud." 

Taylor  V.         §  ^^^*  ^^  *^®  ^^^^  7®*^'  1843,  Taylor  V.  Ashton(i) 
Ashton.       came  before  the  same  court,  and  the  judgment  of  Ae 

iy)  [See  White  v.   Sawyer,   16  Gray,        (a)  10  M.  &  W.  147. 
586.]  (6)  11  M.  &  W.  401. 

(z)  Wilson  V.  Fuller,  3  Q.  B.  1009. 


BOOK  IIT.]  FRAUD.  428 

qaeen's  bench  in  Fuller  v.  Wilson  was  relied  on  by  the  plaintiff, 
bat  Parke  B.  said,  when  it  was  cited,  *'  I  adhere  to  the  doctrine 
that  an  action  for  deceit  will  not  lie  without  proof  of  moral  fraud, 
and  Lord  Denman  seems  to  admit  that  to  be  so.  If  the  party 
bimd  fide  believes  the  representation  he  made  to  be  true,  though  he 
does  not  know  it,  it  is  not  actionable."  The  learned  baron  after- 
wards delivered  the  judgment  of  the  court,  holding  that  ^^  it  was 
not  necessary,  in  order  to  constitute  fraud,  to  show  that  the  de- 
fendants knew  the  fact  to  be  untrue :  it  was  enough  that  the  fact 
was  untrue,  if  they  communicated  that  fact  for  a  deceitful  pur- 
pose  /  ....  if  they  stated  a  fact  which  was  untrue  for  a  fraud- 
ulent purpose,  they  at  the  same  time  not  believing  that  fact  to  be 
true,  in  that  case  it  would  be  both  a  legal  and  moral  fraud."  ((?) 

§  459.  In  1843  the  queen's  bench  had  before  them  the  case  of 
Evans  v.  Collins,  (d)  which  was  an  action  by  a  sheriff  to  recover 
damages  against  an  attorney  for  falsely  representxing  a  ^^^^^g  ^^ 
certain  person  to  be  the  person  against  whom  a  ca.  sa.  Collins. 
had  been  sued  out  by  the  attorney,  so  that  the  sheriff  had  been 
induced  to  take  the  wrong  person  into  custody,  and  had  thereby 
incurred  damage.  The  jury  found  that  the  defendant  had  prob- 
able reason  for  believing  that  the  person  pointed  out  to  the  sheriff 
was  really  the  person  against  whom  the  ca,  sa.  was  issued,  so  that 
there  was  clearly  a  total  absence  of  moral  turpitude.  It  had,  how- 
ever, been  previously  held,  in  Humphrey  v.  Pratt,  (e)  in  the 
House  of  Lords,  that  an  execution  creditor  was  bound  to  indem- 
nify a  sheriff  who  had  seized  goods  pointed  out  by  the  creditor, 
and  upon  his  requisition  and  false  representation  that  they  be- 
longed to  his  debtor,  although  the  counts  in  the  declaration  did 
not  aver  any  knowledge  or  belief  on  the  part  of  the  execution 
creditor  that  his  representation  was  false.  On  the  authority  chiefly 
of  this  decision  in  the  House  of  Lords,  Lord  Denman  C.  J.  held 
the  action  in  Evans  v.  Collins  maintainable,  but  he  added :  ^^  One 
of  two  persons  has  suffered  by  the  conduct  of  the  other.  The 
sufferer  is  wholly  free  from  blame :  but  the  party  who  caused  his 

(c)  [See  2  Chittj  Contr.  (11th  Am.  ed.)  cnse  to  the  party  making  it,  if  made  with 

1044;  Maule  J.  in  Evans  v.  Edmonds,  13  the  intention  to  deceive  another,  and  he 

C.  B.  777,  786 ;  Lord  Cairns  in   Reese  is  thereby  deceived  to  his  injury.    Denny 

Biver  Silver  Mining  Co.  v.  Smith,  L.  B.  v,  Gilman,  26  Maine,  149.] 

4  H.  L.  Cas.  64,  79;  Howard  v.  Gould,  28  (d)  5  Q.  B.  804. 

Yt.  523,  526.    The  mere  fact  that  a  rep-  (e)  5  Bligh  N.  S.  154. 
resentation  is  literally  true,  affords  no  ex- 
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loss,  though  charged  neither  with  fraud  nor  with  negligence,  most 
have  been  guilty  of  some  fault  when  he  made  a  false  representa- 
tion. He  was  not  bound  to  make  any  statement,  nor  justified  in 
making  any  which  he  did  not  know  to  be  true ;  and  it  is  just  that 
he,  not  the  party  whom  he  has  misled,  should  abide  the  conse- 
quence of  his  misconduct.  The  allegation  that  the  defendant  kne^ 
his  representation  to  he  false  is  therefore  immaterial :  without  it, 
the  declaration  discloses  enough  to  maintain  the  action."  This  case 
Reversed  WM  reversed  in  the  exchequer  chamber,  (/)  after  time 
chequer  taken  for  consideration,  by  the  unanimous  judgment  <rf 
chamber.  Tindal  C.  J.,  Coltman,  Erskine,  and  Maule  JJ.,  and 
Parke,  Alderson,  Gurney,  and  Rolfe  BB.  The  court  stated  &e 
question  to  be  distinctly  *'*'  whether  a  statement  or  representation 
which  \^  false  infact^  hit  not  known  to  he  so  hy  the  party  making 
ity  but,  on  the  contrary,  made  honestly  and  in  the  full  belief  that 
it  is  true,  affords  a  ground  of  action."  The  court  held  that,  on 
the  whole  current  of  authority,  ^^ fraud  must  concur  tvith  thefaUt 
statement  in  order  to  give  a  ground  of  action."  The  court  ex- 
plained the  decision  in  Humphrys  v.  Pratt,  (jg)  in  which  no  rea- 
sons were  assigned  for  the  judgment,  as  having  proceeded  on  the 
ground  that  the  execution  creditor  in  that  case  had  made  the 
sheriff  his  agent,  and  was  bound  to  indemnify  him  for  the  conse- 
quences of  acts  done  under  the  principal's  instructions. 

§  460.  The  next  case  was  Ormrod  v.  Huth,  (A)  in  the  exchequer 
Ormrod  v.  chamber,  in  1845,  on  error  from  the  exchequer  of  pleas, 
^"^'  so  that  the  judges  of  the  queen's  bench  must  have  taken 

part  in  the  judgment.  Tindal  C.  J.  laid  down  the  rule,  which  he 
said  was  supported  both  by  the  early  and  later  cases,  so  clearly 
as  to  render  it  unnecessary  to  review  them,  in  the  following 
words :  ^^  Where  upon  the  sale  of  goods  the  purchaser  is  satisfied 
without  requiring  a  warranty  (which  is  a  matter  for  his  own  odd- 
sideration),  he  cannot  recover  upon  a  mere  representation  of  the 
quality  by  the  seller,  unless  he  can  show  that  the  representation 
was  bottomed  in  fraud.  If,  indeed,  the  representation  was  fabe 
to  the  knowledge  of  the  party  making  it^  this  would  in  general  be 
conclusive  evidence  of  fraud ;  but  if  the  representation  was  hon- 
estly made  and  believed  at  the  time  to  be  true  by  the  party  mak- 
ing it,  though  not  true  in  point  of  fact,  we  think  this  does  not 

if)  5  Q.  B.  820.  (A)  14  M.  &  W.  650. 

ig)  5  Bligh  N.  S.  154. 
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amount  to  fraud  in  law.^*  (i)  Finally  the  queen's  bench  aban- 
doned their  former  doctrine  in  express  terms  in  1846,  Lord 
Denman  C.  J.  delivering  the  opinion  in  Bailey  v.  Wal-  Biuley  r. 
ford  (A)  in  these  words :  "  The  judgment  which  was  w*^^"^- 
given  in  this  court  in  Evans  v.  Collins  (6  Q.  B.  804)  affirming 
the  proposition  that  every  false  statement  made  by  one  person 
and  believed  by  another,  and  so  acted  upon  as  to  bring  loss  upon 
him,  constituted  a  grievance  for  which  the  law  gives  a  remedy  by 
action,  has  been  overruled  by  the  court  of  exchequer  chamber  (6 
Q.  B.  829},  ....  and  we  must  admit  the  reasonableness  of  the 
doctrine  there  at  length  laid  down." 

§  461.  The  law  thus  settled  has  since  remained  unshaken,  and 
in  1860  the  queen's  bench  held  that  it  was  established  by  Collins 
V.  Evans,  and  numerous  other  authorities,  that  ^\  to  support  an 
action  for  false  representation,  the  representation  must  not  only 
have  been  false  in  fact^  but  must  also  have  been  made  fraudu- 
lefntlyy  (J)  In  Western  Bank  of  Scotland  v.  Addie,  (m)  westem 
the  charge  to  the  jury  was,  that  "if  the  directors  took  ^ttodr. 
upon  themselves  to  put  forth  in  their  report  statements  Addie. 
of  importance  in  regard  to  the  affairs  of  the  bank,  false  in 
themselves,  and  which  they  did  not  believe^  or  had  no  reasonable 
ground  to  believe  to  be  true,  that  would  be  a  misrepresentation 
and  deceit."  In  the  House  of  Lords,  the  lord  chancellor  approved 
this  direction,  saying :  "  Suppose  a  person  makes  an  untrue  state- 
ment which  he  asserts  to  be  the  result  of  a  bond  fide  belief  of 
its  truth,  how  can  the  bond  fide  be  tested,  except  by  considering 
the  grounds  of  such  belief?  And  if  an  untrue  statement  is 
made,  founded  upon  a  belief  which  is  destitute  of  all  reasonable 
grounds,  or  which  the  least  inquiry  would  immediately  correct,  I 
do  not  see  that  it  is  not  fairly  and  correctly  characterized  as  mis- 
representation and  deceit."  But  Lord  Cranworth  thought  this 
was  going  rather  too  far,  and  said :  "  I  confess  that  my  opinion 
was  that  in  what  his  lordship  thus  stated  he  went  beyond  what 
principle  warrants.  If  persons  in  the  situation  of  directors  of  a 
bank  make  statements  as  to  the  condition  of  its  affairs,  which  they 

(i)  [Howell    V,    Biddlecom,    69    Barb,  and  29  L.  J.  Q.  B.  129.    See,  algo,  judg- 

131 ;  Cooper  v.  LoveriDg,  106  Mass.  77,  ment  of  Lord  Campbell,  in  Wilde  v.  Gib- 

79 ;  Pike  v.  Fay,  101  Mass.  134,  137.]  son,  1  H.  L.  Cas.  633. 

(k)  9  Q.  B.  197.  (m)  L.  B.  1  Sc.  App.  145. 

(/)  Childers  v.  Wooler,  2  E.  &  E.  287, 
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bond  fide  believe  to  be  true,  I  cannot  think  they  can  be  guilty  of 
fraud,  because  other  persons  think,  or  the  court  thinks,  or  your 
lordships  think,  that  there  was  no  sufficient  ground  to  warrant  the 
opinion  which  they  had  formed.  If  a  little  more  care  or  cautioo 
must  have  led  the  directors  to  a  conclusion  different  from  that 
which  they  put  forth,  this  may  afford  strong  evidence  to  show 
that  they  did  not  really  believe  in  the  truth  of  what  they  stated, 
and  so  that  they  were  guilty  of  fraud.  But  this  would  be  the 
consequence,  not  of  their  having  stated  as  true  what  they  had  not 
reasonable  ground  to  believe  to  be  true,  but  of  their  having  stated 
Reese  SH-  as  true  what  they  did  not  believe  to  be  true."  In  Reeae 
y«:  Mining  gjj^^^.  Mining  Co.  V.  Smith  (L.  R.  4  Eng.  App.  64),  it 
Smith.  ^3^  gaj^j  ]yy  Lord  Cairns,  that  the  settled  rule  of  law 
was,  ^'  that  if  persons  take  upon  themselves  to  make  assertionfl 
as  to  which  they  are  ignorant  whether  they  are  true  or  not^  they 
must  in  a  civil  point  of  view  be  held  as  responsible  as  if  they  had 
asserted  that  which  they  knew  to  be  untrue."  (n)  In  this  Lords 
Hatherley  and  Colonsay  concurred. 

§  462.  It  is  necessary  to  guard  the  reader  against  ooncluding 
SetUed  that  the  case  of  Cornfoot  v.  Fowke  (o)  has  remained 
Gomfootv.  unquestioned  upon  the  point  that  the  principal  will 
beenqaes?  ^ot  be  liable  for  the  consequences  of  false  representa- 
uTuabiiUy  ^ons  made  by  his  agent,  with  full  belief  in  their  troth, 
of  princi-  when  the  principal  himself  has  a  knowledge  of  the  real 
hOse  repre-  facts.  In  the  National  Exchange  Company  of  Glasgow 
S^^r  V.  Drew  dp-)  it  was  commented  on  by  Lords  Cranwoitfa 
and  St.  Leonards,  the  latter  learned  lord  saying  distinctly  :  ^  I 
should  feel  no  hesitation,  if  I  had  myself  to  decide  that  case,  in 
saying,  that  although  the  representation  was  not  fraudulent, — 
the  agent  not  knowing  that  it  was  false,  —  yet  that  as  it  in  fiiet 
was  false,  and  false  to  the  knowledge  of  the  principal,  it  ought  to 
vitiate  the  contract,'^'*  Lord  Campbell,  also,  in  Wheelton  v.  Har- 
disty,  (y)  said :  **  As  to  Cornfoot  v.  Fowke,  which  was  brought 
before  us  to  illustrate  the  liability  of  a  principal  for  his  agent,  I 
am  not  called  upon  to  say  whether  that  case  was  well  decided  by 
the  majority  of  the  judges  in  the  exchequer,  although  the  voice  of 

(n)  [But  see  King  v.  Eagle  Mills,  10  (o)  6  M.  &  W.  358. 

Allen,  548 ;  Binnard  v.  Spring,  42  Barb.  (p)  2  BfacQaeen  H.  L.  Cas.  103. 

470 ;  Bondurant  v.  Crawford,  22  Iowa,  (q)  8  £.  &  B.  270;  26  L.  J.  Q.  B.  S65> 

40.]  275.          , 
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Westminster  Hall  was,  I  believe,  rather  in  favor  of  the  dissen- 
tient chief  baron."  And  in  Barwick  v.  The  English  Joint  Stock 
Bank  (r)  Willes  J.  said  :  "  I  should  be  sorry  to  have  it  supposed 
that  Cornfoot  v.  Fowke^  turned  upon  anything  but  a  point  of 
pleading." 

§  468.  The  subject  was  much  discussed  in  Udell  v,  Atherton,  («) 
which,  it  is  submitted,  has  been  misunderstood  to  some   udeii «. 
extent.  (0      The  fact«  were   these:   The  defendant's   ^**>«'^°- 
traveller  sold  a  log  of  mahogany  to  the  plaintiff,  and  warranted  it 
sound  without  authority,  and  knowing  that  it  was  defective.     The 
buyer  gave  two  bills  of  exchange  for  the  price,  at  four  and  six 
months.      The  first  bill  was  paid ;  before  the  maturity  of  the 
second  bill,  the  plaintiff,  who  had  been  in  possession  of  the  log 
from  the  time  of  the  sale,  ordered  it  to  be  cut  up,  and  then  dis- 
covered that  there  was  a  defect,  which  reduced  its  value  one  half. 
This  defect  was  patent  on  inspection,  for  it  had  been  pointed  out 
to  the  traveller  on  a  previous  occasion,  when  he  attempted  to  sell 
the  log  to  another  person.    The  defendant  was  wholly  innocent, 
knowing  nothing,  either  of  the  defect  or  of  the  fraudulent  repre. 
sentation  of  the  traveller.     The  purchaser,  on  the  defendant's  re- 
fusal to  make  an  allowance,  brought  an  action  for  deceit.     The 
court  was  equally  divided.  Pollock,  C.  B.  and  Wilde  B.  holding 
the  action  to  be  maintainable,  and  Bramwell  and  Martin  BB. 
holding  the  contrary.     But  the  two  last  named  judges  dissented 
solely  on  the  ground  that  the  defendant  was  not  liable  in  that 
farm  of  action  ;  and  Martin  B.  very  distinctly  admitted  that  the 
buyer  would  have  had  the  right  to  rescind  the  contract^  on  the 
ground  of  fraud  committed  by  the  agent,  (u)  if  the  plaintiff  had 
not  deprived  himself  of  this  remedy  by  cutting  up  and  using  the 
log  so  that  he  could  not  restore  it.     All  the  judges  were  of  opin- 
ion that  the  fraud  of  the  agent  would  affect  the  validity  of  the 
contract,  but  Martin  B.  pointed  out,  as  the  true  distinction,  that 
^^  in  an  action  upon  the  contract^  tjie  representation  of  the  agent 
is  the  representation  of  the  principal,  but  in  an  action  on  the  case 
for  deceit  the  .misrepresentation  or  ^concealment  must  be  proved 
against  the  principal." 

§  464.  In  the  year  1867,  two  decisions,  apparently  not  recon- 

(r)  L.  R.  3  Ex.  259  ;  36  L.  J.  Ex.  S47.    Max.  4th  ed.  and  2  Smith's  L.  C.  96,  6th 

(«)  7  H.  &  N.  172 ;  80  L.  J.  Ex.  837.        ed. 

(t)  See  note  at  p.  761  of  Broom's  Leg.       (u)  [See  anU,  §  445,  note  (u).] 
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cilable,  were  rendered  at  about  the  same  time  by  appellate 
courts,  each  being  ignorant  of  the  case  pending  in  the  other. 
In  Barwick  v.  The  English  Joint  Stock  Bank,  (2;)  the  case  was 
argued  in  the  exchequer  chamber  on  the  8th  February,  and  the 
judgment  rendered  on  the  18th  May  by  Willes  J,  in  behalf  of 
himself  and  Blackburn,  Keating,  Mellor,  Montague  Smith,  and 
Lush  JJ.  In  the  Western  Bank  of  Scotland  v.  Addie  (y)  the 
case  was  argued  in  the  House  of  Lords  in  the  beginning  of  March, 
and  judgment  was  rendered  on  the  20th  May,  just  two  days  after 
the  decision  in  the  exchequer  chamber. 

§  465.  In  Barwick  v.  The  English  Joint  Stock  Bank,  the  fraud 
Barwick  v  ^^  committed  by  the  manager  of  the  defendant's  bank 
The  Eng.  acting  in  the  course  of  his  business,  and  the  third  count 
Stock  .  in  the  declaration  was  for  fraud  and  deceit  by  the  de- 
fendants,  to  which  they  pleaded  not  guilty.  Held,  that 
the  fraud  committed  by  the  manager  was  properly  charged  in  the 
declaratioii  as  the  fraud  of  the  defendants,  and  that  the  defend- 
ants were  liable  for  the  fraud  of  their  agents.  The  fraud  com- 
mitted was  the  giving  of  a  guaranty  by  the  manager,  in  behalf  of 
the  bank,  Jie  knowing  and  intending  that  the  guaranty  should  be 
unavailing,  and  fraudulently  concealing  from  the  plaintiff  the  &ct8 
which  would  make  it  so.  Willes  J.,  in  delivering  the  judgment, 
declared  that,  in  so  deciding,  "  we  conceive  that  we  are  in  no  re- 
spect overruling  the  opinions  of  my  brothers  Martin  and  Bram- 
well  in  Udell  v.  Atherton,  (z^  the  case  most  relied  on  for  the  pur- 
pose of  establishing  the  proposition  that  the  principal  is  not  an- 
swerable for  the  fraud  of  his  agent.  Upon  looking  at  that  case,  it 
seems  pretty  clear  that  the  division  of  opinion  which  took  place 
in  the  court  of  exchequer  arose,  not  so  much  upon  the  question 
whether  the  principal  is  answerable  for  the  act  of  an  agent  in  the 
course  of  his  business,  a  question  which  was  settled  as  eariy  as 
Lord  Holt's  time  (Hem  v,  Nichols,  1  Salk.  289),  (a)  but  in  ap- 
plying that  principle  to  the  peculiar  facts  of  the  case ;  the  act 
which  was  relied  upon  there  as  constituting  a  liability  in  the  sell- 
ers, having  been  an  act  adopted  by  them  under  peculiar  circum- 
stances, and  the  author  of  that  act  not  being  their  general  agent 

(x)  L.  R.  2  Ex.  259 ;  86  L.  J.  Ex.  147.  518 ;  Locke  v.  Stearns.  1  Met.  560 ;  WUte 

[y)  L.  B.  1  Sc.  App.  146.  V.  Sawyer,  16  Gray,  586  ;  Bennett  r.  Jsd- 

(z)  7  H.  &  N.  172 ;  30  L.  J.  Ex.  337.  son,  21  N.  T.  288.] 
(a)  [See  Jeffrey  v.  Bigelow,  13  Wend. 
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in  business  as  the  manager  of  a  bank  is.'*  As  to  the  distinction 
here  pointed  out  between  the  responsibility  of  the  principal  for 
the  fraud  of  an  agent  employed  to  effect  one  sale,  and  that  of  an 
agent  to  do  business  generally^  it  is  not  easy  to  appreciate  how 
the  principal  can  differ  in  the  two  cases,  if  in  each  the  agent  is  act- 
ing in  the  business  for  which  he  was  employed  by  the  principal : 
but  the  observation  of  the  learned  judge  on  this  point  is  of  course 
no  part  of  the  decision  in  the  cause. 

§  466.  On  the  other  hand,  in  The  Western  Bank  of  Scotland  v. 
Addie,  (6)  at  the  close  of  the  argutnent  on  the  12th  The  West- 
March,  the  lords  intimated  that,  "  as  the  decisions  con-  orscoUand 
flicted,  they  would  take  time  to  consider  the  case,  mih  a  ^-  -^^^die. 
view  to  the  laying  down  of  some  general  ruleSy^  and  it  was  not  till 
the  20th  May  that  the  decision  was  given.  The  plaintiff's  action 
was  based  on  the  allegation  that  he  had  been  induced  to  buy /row 
the  company  a  number  of  its  shares,  by  the  fraudulent  representa- 
tions of  it«  agents^  the  directors.  The  demand,  according  to  the 
forms  of  the  Scotch  law,  was  in  the  alternative  for  a  restitutio  in 
integrum^  or  for  damages.  The  principals  governing  the  case 
were  laid  down  by  the  lord  chancellor  (Lord  Chelmsford),  and  by 
Lord  Cranworth,  in  entire  conformity  with  the  opinion  of  Martin 
B.  in  Udell  v.  Atherton.  Lord  Chelmsford  said:  "The  distinc- 
tion to  be  drawn  from  the  authorities,  and  which  is  sanctioned  by 
sound  principle,  appears  to  be  this :  where  a  person  has  been  drawn 
into  a  contract  to  purchase  shares  belonging  to  a  company  by 
fraudulent  misrepresentations  of  the  directors,  and  the  directors 
in  the  name  of  the  company  seek  to  enforce  that  contract^  or  the 
person  who  has  been  deceived  institutes  a  suit  against  the  com- 
pany to  rescind  the  contract  on  the  ground  of  fraud,  the  misrepre- 
sentations are  imputable  to  the  company ^  and  the  purchaser  cannot 
be  held  to  his  contract,  because  a  company  cannot  retain  any  ben- 
efit which  they  have  obtained  through  the  fraud  of  their  agent. 
But  if  the  person  who  has  been  induced  to  purchase  shares  by  the 
fraud  of  the  directors,  instead  of  seeking  to  set  aside  the  contract, 
prefers  to  bring  an  action  for  damages  for  the  deceit^  such  an  ac- 
tion cannot  be  maintained  against  the  company^  but  only  against  the 
directors  personally. ^^  .  ..."  It  may  seem  a  hardship  on  the 
pursuer  that  he  should  be  compelled  to  keep  the  shares,  because, 
in  ignorance  of  the  fraud  practised  on  him,  he  retained  them  until 

(6)  L.  B.  1  Sc.  App.  146. 
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an  event  occurred  which  changed  their  nature,  and  prevented  his 
returning  the  very  thing  which  he  received.  But  he  is  not  with- 
out remedy.  If  he  is  fixed  with  the  shares,  he  may  still  have  his 
action  for  damages  against  the  directors,  supposing  he  is  able  to 
establish  that  he  was  induced  to  enter  into  the  contract  by  mis- 
representations for  which  they  were  responsible."  Lord  Cran- 
worth  first  concurred  in  deciding  that  the  plaintiff  had  lost  his 
right  to  rescind  the  contract,  because  he  was  unable  to  pnt  the 
adverse  parties  in  the  same  situation  in  which  they  stood  when 
the  contract  was  entered  into.  On  the  other  point,  his  lordship 
said :  ^'  The  appellants  are  not  the  persons  who  were  guilty  of  the 

fraud An  incorporated  company  cannot  in  its  corporate 

character  be  called  on  to  answer  in  an  action  for  deceit.  Bat  if 
by  the  fraud  of  its  agents,  third  persons  have  been  defrauded,  the 
corporation  may  be  made  responsible  to  the  extent  to  whidi  its 
funds  have  profited  by  those  frauds.  If  it  is  supposed  from  what 
I  said  when  the  case  of  Ranger  v.  Great  Western  Railroad  Comr 
pany  ((?)  was  decided  in  this  house,  I  meant  to  give  as  my  opinion 
that  the  company  could  in  that  case  have  been  made  to  antwer 
as  for  a  tort  in  an  action  for  deceit^  I  can  only  say  I  had  no  sach 

meaning In  what  I  said,  I  merely  wished  to  guard  against 

its  being  supposed  that  I  assented  to  the  argument,  that  there 
would  be  no  means  of  reaching  the  company^  if  the  fact  of  the 
fraud  had  been  established.  By  what  particular  proceeding  relief 
could  have  been  obtained  is  a  matter  on  which  I  did  not  intend  to 
express,  and  indeed  had  not  formed  any  opinion.  An  attentive 
consideration  of  the  cases  has  convinced  me  that  the  true  principle 
is  that  these  corporate  bodies,  through  whose  agents  so  large  a  por- 
tion of  the  business  of  the  country  is  now  carried  on,  may  be  made 
responsible  for  the  frauds  of  those  agents  to  the  extent  to  which 
the  companies  have  profited  from  these  frauds  ;  but  that  they  cannot 
be  used  as  wrong- doer s^  by  imputing  to  them  the  misconduct  of 
those  whom  they  have  employed,  (d)    A  person  defrauded  by  di- 

(c)  5  H.  L.  Cas.  72.  Spier,  58  Barb.  387  ;  Sandibrd  v.  Haadj, 

(d)  [See  Craig  t^.  Ward,  3  Keyes,  393;  23  Wend.  260;  Durst  v,  BnrtOD,  2  Lan- 
Elwell  r.  Chamberlin,  31  N.  Y.  619;  sing,  137;  S.  C.  47  N.  Y.  167;  Swift  c. 
Allerton  v.  AUerton,  50  M.  Y.  670 ;  Davis  Winterbotham,  L.  R.  8  Q.  B.  244  ;  30 
V,  Bemid,  40  N.  Y.  453,  note;  Hanter  v.  L.  T.  N.  S.  31,  nom.  Swift  v,  Jewesbarr; 
Hudson  River  Iron  Co.  20  Barb.  493  ;  Mackaj  v.  Commercial  Bank,  30  L.  T.  K. 
Sharp  V.  New  York,  40  Barb.  257  ;  Chei-  S.  180.] 

ter  V.  Dickerson,  52  Barb.  349 ;  Graves  v. 
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rectors^  if  the  subsequent  acts  and  dealings  of  the  parties  have 
been  such  as  to  leave  him  no  remedy  but  an  action  for  the 
fraud,  mu%t  seek  hU  remedy  against  the  directors  personallyJ*^ 
The  plaintiff  was  therefore  held  not  entitled  to  recover  on  either 
ground. 

§  467.  It  is  submitted  that  this  being  the  tribunal  of  the  last  re- 
sort, this  case  must  be  considered  as  settling  conclusively,  Prmciuies 
that  where  a  purchaser  has  been  induced  to  buy  through    established 

"^      ,        ,         in  cases 

the  fraud  of  an  agent  of  the  vendor,  the  latter  being  in-    where  a 
nocent,  the  purchaser  may,  1st,  rescind  the  contract,  if   be!^de^ 
he  can  return  the  thing  bought  in  the  condition  in    J^n^^of^^ 
which  he   received  it,  but  not  otherwise ;   or  he  may,    ^"hto\>f 
2dly,  maintain  an  action  for  deceit  against  the  agent    ^^7^^- 
personally ;  but  8dly,  cannot  maintain  that,  or  any  action  in  tort^ 
against  the  innocent  principal.     Further,  that  though  he 
would  have  a  claim  against  the  principal  for  a  return  of  remedy  in 
the  price  to  the  extent  to  which  the  latter  has  profited  ®^'"^' 
by  the  fraud  of  his  agent,  his  remedy  would  be  in  equity  ;  for  it 
was  admitted  on  all  sides,  in  Udell  v.  Atherton,  that  if  the  action 
for  deceit  would  not  lie,  the  purchaser  was  remediless  at  law, 
when^not  in  a  condition  to  sue  for  a  rescission,  there  being  no  form 
of  action  at  law  applicable  to  the  case,  (e)     It  must  not  a  buyer 
be  concluded  from  this  review  of  the  authorities  that  the  J^Smedy 
purchaser,  who  has  been  induced  by  false  representa-  representa- 
tions to  make  the  contract,  is  always  without  remedy  be-   t»on  by  in- 

'  ^  •'  nocent 

cause  the  vendor  believed  the  statements  to  be  true,  and   vendor 
was  innocent  of  any  fraudulent  intent.     These  cases   resenta- ' 
only  establish  that  the  vendor  has  committed  no  wrong^   amounts  to 
and  is  therefore  not  liable  in  an  action  of  deceit^  or  any  w*"*°ty- 
other  action  founded  on  tort.     But,  in  very  many  instances  a  rep- 
resentation made  by  the  vendor  amounts  in  law  to  a  warranty^ 
and  when  this  is  the  case,  the  purchaser  has  remedies  on  the  con- 
tract  for  breach  of  the  warranty.     The  rules  of  law  by  which  to 
determine  when  a  representation  is  a  warranty,  and  what  are  the 
rights  of  a  buyer  for  a  breach  of  this  warranty,  when  the  rep- 

(«)  In  a  case  just  decided  in  the  queen's  by  the  manager  as  to  the  credit  and  sol-  I 

bench  (by  Cockbum  C.  J.  and  Qaain  J.),  yency  of  a  customer  of  the  bank.    Swift 

the  court   followed  Barwick  v,   English  v.  Winterbotham,  P.  0.  28  L.  T.  K.  S. 

Joint  Stock  Bank,  and  held  a  banking  339 ;  21  W.  B.  562. 
company  liable  for  a  false  representation 
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resention  is  false,  are  treated  post^  book  IV.  part  II.  ch.  i.  on 
Warranty.  The  law  as  to  the  e£Eect  of  innocent  misrepresenta- 
tion of  law  or  of  fact,  has  been  discussed,  ante^  §  420. 

§  468.  The  case  of  Feret  v.  Hill  (/)  has  been  omitted  in  the 
Feret  v,  foregoing  review,  in  order  not  to  interrupt  the  exposition 
^^^'  of  the  point  directly  under  discussion,  but  the  case  well 

Corafootv.  deserves  consideration.  It  was  in  its  facts  the  converse 
Fowke.  ^jf  Comfoot  V.  Fowke.  The  defendant  Hill  was  the 
owner  of  a  tenement,  and  the  plaintiff  sent  an  agent  to  him  to 
give  assurances  of  the  plaintiff's  good  character  and  reputation,  in 
order  to  induce  the  defendant  to  let  the  premises  to  the  plaintiff. 
The  agent  was  innocent,  and  was  honest  in  his  assurances  of 
the  plaintiff's  good  character,  but  in  point  of  fact  the  plain- 
tiff, who  pretended  that  he  wanted  the  premises  for  carrying 
on  business  as  a  perfumer,  intended  to  convert  them  into  a 
brothel.  The  plaintiff  was  let  into  possession,  and  used  the 
premises  as  a  brothel,  and  the  defendant  discovered  the  fraud 
practised  on  him,  ejected  the  plaintiff  forcibly  from  the  apartments, 
after  having  given  him  a  notice  to  quit,  which  he  disregarded. 
The  plaintiff  then  brought  ejectment  to  recover  possession  of  the 
apartments,  and  the  jury  found,  first,  that  the  plaintiff,  at  the 
time  he  entered  into  the  agreement,  intended  to  use  the  premises 
for  a  brothel ;  and  secondly,  that  he  had  induced  the  defendant  to 
enter  into  the  agreement  by  frauduleivt  misrepresentation  as  to  his 
character^  and  as  to  the  purpose  for  which  he  wanted  the  premises. 
The  verdict  was  for  the  defendant,  and  Crowder  J.  reserved  leave 
to  the  plaintiff  to  move  to  enter  the  verdict  in  his  favor,  if  the 
court  should  be  of  opinion  that  the  agreement,  notwithstanding 
this  finding,  was  valid.  The  motion  prevailed,  and  the  plaintiff 
was  held  entitled  to  enforce  the  agreement,  on  the  ground  that  the 
misrepresentation  was  of  a  fact  collateral  to  the  agreement^  Jervis 
C.  J.  saying  that  there  was  no  misrepresentation  '^  as  to  the  legal 
effect  of  the  instrument  which  he  (the  defendant)  executed,  nor 
as  to  what  he  was  doing,  or  that  he  was  doing  one  thing  when 
in  fact  he  was  doing  another."  The  other  judges  also  put  the 
case  upon  the  ground  that  the  court  was  not  called  on  to  enforce 
any  agreement  at  all,  but  to  replace  premises  in  the  possession 
of  a  man  who  had  an  executed  legal  title  to  the  possession  :  that 
it  was  impossible  to  say  that  nothing  passed  under  the  demise, 

(/)  15  C.  B.  207  ;  23  L.  J.  C.  P.  188. 
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simply  because  it  was  obtained  by  fraudulent  misrepresentation. 
The  effect  of  this  decision  seems  to  be,  that  a  defrauded  Defraaded 
lessor  who  has  actually  executed  a  demise,  cannot  treat  ^®'^^' 
it  as  a  nullity,  but  must  proceed  to  have  it  rescinded  on  the  ground 
of  the  fraud  by  an  appropriate  tribunal,  before  treating  it  as  non- 
existent :  such  appropriate  tribunal  not  being  a  court  of  law,  but 
one  of  equity. 

§  469.  In  further  illustration  of  the  effect  of  fraudulent  repre- 
sentations to  the  prejudice  of  the  purchaser,  the  reader  sharehold- 
is  referred  to  the  series  of  decisions  rendered  in  cases  f^J^^  by 
where  shareholders  in  companies  have  attempted  to  re-  prospectus. 
lieve  themselves  from  responsibility  by  showing  that  they  had 
been  induced  to  take  the  shares  through  fraudulent  representa- 
tions of  the  directors.  These  cases  are  all  reviewed  in  Oakes  v. 
Turquand,  (^)  decided  in  the  House  of  Lords  in  August,  1867, 
in  which  it  was  settled  that  such  contracts  are  voidable  only,  not 
void,  and  that  the  defrauded  shareholders  cannot  relieve  them- 
selves from  responsibility  to  creditors,  by  disaffirming  the  contract 
after  the  company  has  failed,  and  has  been  ordered  to  be  liquidated 
in  chancery. 

§  470.  It  would  be  an  onerpus  and  scarcely  a  useful  task  to 
enumerate  the  various  devices  which,   in  adjudicated  Devices 
cases,  have  been  held  by  the  courts  to  be  frauds  on  pur-   been  heid^ 
chasers.     The  principles  stated  in  this  chapter  have  been  ^iSnst^*^' 
illustrated  in  numerous  decisions.  (A)     Some  of   those  ^^y^^- 
which  have  most  frequently  occurred  in  practice  will  be  presented 
as  examples.     In  Bexwell  v.  Christie  (%)  it  was  held  to  Puffers  at 
be  fraudulent  in  the  vendor  to  bid  by  himself  or  agents   ^^^  ^  ^ 
at  an  auction  sale  of  his  own  goods,  where  the  published  Christie. 
conditions  were  *^  that  the  highest  bidder  shall  be  the  purchaser, 
and  if  a  dispute  arise,  to  be  decided  by  a  majority  of  the  persons 
present.'*     Lord  Mansfield  also  in  that  case  held  it  to  be  a  fraud 
on  the  public,  and  therefore  on  the  buyer,  for  the  vendor  falsely 
to  describe  his  goods  offered  at  auction  as  ^^  the  goods  of  a  gentle- 
man deceased,  and  sold  by  order  of  his  executor."     The  foregoing 

ig)  L.  L.  2  Eng.  &  It.  App.  325.  Mood.  &  R.  62  j  Tapp  v.  Lee,  3.  B.  &  P. 

(A)  Early  v.  Garret,  9   B.  &   C.  928 ;  367 ;  Corbett  v.  Brown,  8  Bing.  33 ;  Hill 

Dnke  of  Norfolk  v.  Worthy,  1  Camp.  340 ;  v,  Perrott,  3  Taunt.  274 ;  AbbotU  r.  Barry, 

Hill  V.  Gray,  1  Stark.  434 ;  Jones  v.  Bow-  2  B.  &  B^  369. 

den,  4   Taont.  847  ;  Barber  v.  Morris,  1  (i)  1  Cowp.  395. 
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case  was  highly  eulogized,  and  followed  by  Lord  Kenyon  and  the 
Howtfd  9.  king's  bench  in  Howard  v.  Castle ;  (A)  and  the  employ- 
^^^^  ment  of  "  puffers,"  as  they  are  termed,  that  is,  persons 
engaged  to  bid,  in  behalf  of  the  vendor  in  order  to  force  up  the 
price  against  the  public,  has  ever  since  been  held  fraudulent.  (Ic) 
§  471.  In  the  case  of  Warlow  v.  Harrison,  decided  in  queen's 
Wariowr.  bench,  (T)  and  afterwards  in  the  exchequer  chamber,  (m) 
.    ,.  the  law  on  the  subject  of  the  auctioneer's  responsibility 

Auctioneer     ^  •'  ^  n       •  ^ 

responsible  in  such  cases  was  examined  on  the  following  state  of 
on  buyer,  f acts :  The  defendant  was  an  auctioneer,  having  a  horse 
repository,  and  they  advertised  for  sale  a  mare,  "  the  property  of 

{k)  6  T.  R.  642.  See,  also,  Wheeler  2  Ch.  Ap..2I,  29;  and  to  sheriffii'  sales; 
V.  Collier,  1  M.  &  W.  123 ;  Crowder  v.  Donaldson  v.  McRoy,  1  Browne,  346 ; 
Austin,  3  Bing.  368;  Rex  v.  Marsh,  3  Y.  Lee  v,  Lee,  19  Missou.  240.  The  vendor 
&  J.  331  ;  Thomett  v.  Haines,  15  M.  &  should  be  cautions  not  to  make  any  secret 
W.  367  ;  Green  v.  Barerstock,  14  C.  B.  arrangement  by  which  any  one  wishing  to 
N.  S.  204,  and  32  L.  J.  C.  P.  180;  purchase  shall  lliave  an  advantage  over 
[Towie  V.  Leavitt,  23  N.  H.  360;  2  Kent,  another,  such  as  concerting  with  a  pur- 
537-539  ;  1  Story  Eq.  Jur.  §  293  ;  Veazie  chaser  to  make  his  bid  by  a  private  sig- 
V.Williams,  3  Story,  611;  8.  C.  8  How.  nal,  not  understood  by  other  purchasers. 
(U.  S.)  134;  Moncrieff  v.  Goldsborough,  Conover  ».  Walling,  2  McCarter  (N.  J.), 
4  Har.  &  M'H.  282 ;  Donaldson  i;.  Me-  173.  Where  a  sale  is  vitiated  by  the  em- 
Roy»  1  Browne,  346 ;  Baham  v.  Bache,  ployment  of  a  puffer,  it  is  said  to  be  the 
13  La.  287 ;  Latham  v.  Morrow,  6  B.  duty  of  the  purchaser  wishing  to  avoid 
Mon.  630 ;  National  Fire  Ins.  Co.  v.  the  sale  to  restore  the  property  purchased 
Loomis,  11  Paige,  431  ;  Staines  v.  Shore,  as  soon  as  the  fraud  is  discovered ;  Staines 
16  Penn.  St.  200;  Pennock's  Appeal,  14  t;.  Shore,  16  Penn.  St  200;  McDowell  v. 
Penn.  St.  446 ;  Trust  v,  Delaplaine,  3  E.  Simms,  6  Ired.  Eq.  278 ;  Tomlinson  v. 
D.  Smith,  219;  McDowell  v.  Simms,  6  Savage,  6  Ircd.  Eq.  430;  otherwise  he 
Lred.  Eq.  278 ;  Gilliat  v.  Gilliat,  L.  R.  confirms  the  sale.  Backcntoss  v.  Stabler, 
9  Eq.  60;  Woods  v.  Hall,  1  Dev.  411;  33  Penn.  St.  251;  Yeazie  v.  Williams,  3 
Wolfe  V.  Luysier,  1  Hall,  146.  Excep-  Story,  611,  631.  It  has  been  made  a  ques- 
tions have  been  made  in  cases  where  it  did  tion,  whether,  if  a  private  warranty,  with 
not  appear  that  the  purchaser  was  induced  a  view  to  a  sale  by  auction,  be  given  to  an 
by  the  puffing  to  bid  more  than  the  value  individual  by  the  owner  of  goods,  which 
of  the  property,  or  more  than  he  had  pre-  are  afterward  put  up  at  auction  without 
Tiously  determined  to  bid ;  Tomlinson  v,  a  warranty,  and  the  person  to  whom  the 
Savage,  6  Ired.  Eq.  430  ;  and  so,  where  warranty  is  given  buys  them,  such  a  war- 
it  appeared  that  there  were  real  as  well  as  ranty  could  be  enforced ;  or  if  he  should 
sham  bidders,  and  the  last  bid  before  the  bid  for  them,  and  a  third  person  buy,  the 
purchaser's  was  a  real  one,  and  the  judg-  third  person  would  be  bound.  Maule  J. 
ment  of  the  real  bidders  and  the  pur-  in  Hopkins  v.  Tanqueray,  15  C.  B.  130, 
chaser  had  not  been  misled  by  the  sham  136.] 
bidders.  Veazie  v.  Williams,  3  Story,  (/)  28  L.  J.  Q.  B.  18. 
611.  The  rules  against  puffing  apply  as  {m)  1  £.  &  E.  295;  29  L.  J.  Q.  B. 
well  to  sales  under  an  order  of  court  as  to  14;  [1  Sugden  V.  &  P.  (8th  Am.  ed.) 
ordinal/  sales ;  Dimmock  v,  Hallett,  L.  R.  1 1, 12.] 
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a  gentleman,  without  renerve.'*^     The  plaintiff  attended  the  sale, 
and  bid  sixty  guineas,  and  another  person  bid  sixty-one  guineas. 
The  plaintiff,  being  informed  that  this  last  person  was  the  owner, 
declined  to  bid  further,  and  the  horae  was  knocked  down  to  the 
owner  as  purchaser  at  sixty-one  guineas.     The  plaintiff  at  once  in- 
formed the  defendant  and  the  owner  that  he  claimed  the  mare  as 
the  highest  bond  fide  bidder,  the  sale  having  been  advertised  *'  with- 
out reserve."    The  owner  refused  to  let  him  have  the  mare,  and  he 
thereupon  tendered  to  the  defendant,  the  auctioneer,  sixty  guineas 
in  gold,  and  demanded  the  mare.     The  plaintiff  had  notice  of  the 
conditions  of  the  sale,  among  which  were  the  following  :  "  First. 
The  highest  bidder  to  be  the  buyer,  and  if  any  dispute  arise  be- 
tween two  or  more  bidders  before  the  lot  is  returned   into  the 
stables,  the  lot  so  disputed  shall  be  put  up  again,  or  the  auctioneer 
may  declare   the   purchaser.     Third.   The  purchaser  being   de- 
clared, must  immediately  give  in  his  name  and  address,  with,  if 
required,  a  deposit  of  5«.  in  the  pound  on  account  of  his  purchase, 
and  pay  the  remainder  before  such   lot  is  delivered.      Eighth. 
Any  lot  ordered  for  this  sale  and  sold  by  private  contract  by  the 
owner,  or  advertised  *  without  reserve,'  and  bought  by  the  owner, 
to  be  liable  to  the  usual  commission  of  21.  percent."    As  the  judg- 
ment of  the  exchequer  chamber  turned  much  upon  the  pleadings, 
it  is  necessary  to  state  that  the  plaintiff's  declaration,  after  alleg- 
ing the  advertisement  for  sale  without  reserve,  went  on  to  aver 
that  he  attended  the  sale  and  became  the  highest  bidder^  ^'  and 
thereupon  and  thereby  the  defendant  became  and  was  the  agent 
of  the  plaintiff  to  complete  the  contract  ;^^  and  then  charged  a 
breach  of  the  defendant's  duty  to  the  plaintiff  as  the  plaintiff^ s 
agent  in  failing  to  complete  the  contract  in  behalf  of  the  plain- 
tiff.    The  defendant  pleaded :  First,  not  guilty.     Secondly,  that 
the  plaintiff  was  not  the  highest  bidder.     Thirdly,  that  the  de- 
fendant did  not  become  the  plaintiff's  agent  as  alleged.     In  the 
plaintiff's  argument  the  following  civil  law  authorities  were  cited : 
Cicero  de  Officiis,  lib.  3,  s.  15,  "  Tollendum  est  igitur  &  rebus 
contrahendis  omne  mendacium,  non  licitatorem  venditor,  nee  qui 
contra  se  liceatur,  emptor  apponet :  "  and  Huberus,  lib.  18,  tit.  2, 
8.  7,  PraBlectiones :  "  Sed  hoc  facile  constabit,  si  venditor  falsum 
emptorem  inde  ab  initio  subornet,  qui  plus  aliis  offerat,  ut  veris 
emptoribus  prsemium  maximae  licitationis,  vulgo,  stryckgelt,  quo 
nihil  usitatius,  intercipiat,  dolo  detecto,  venditorem  teneri  ad  prse- 
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mium  vero  licitatori  maximo  prsestandam,  quia  hoc  est  contra 
fidem  conyentionis  perfects  quft  statutum  est  ut  maximo  licitatori 
prsemium  daretur."  Lord  Campbell  C.  J.  delivered  the  unani- 
mous judgment  of  the  queen's  bench,  holding :  First,  that  it  was 
not  true  in  point  of  law  that  the  auctioneer  is  the  agent  of  the 
purchaser  until  the  acceptance  of  his  bid  as  being  the  highest, 
which  acceptance  is  shown  by  knocking  down  the  hammer ;  and 
that  till  then  the  auctioneer  is  exclusively  the  agent  of  the  ven- 
dor, (n)  Secondly,  that  both  parties  may  retract  till  the  ham- 
mer is  knocked  down;  that  no  contract  takes  place  between 
them  till  that  is  done ;  (o)  and  that  the  auctioneer  cannot  be 
bound  when  both  the  vendor  and  bidder  remain  free.  The  learned 
chief  justice  then  said,  in  the  name  of  the  court :  Thirdly,  <^  We 
are  clear  that  the  bidder  has  no  remedy  against  the  auctioneer, 
whose  authority  to  accept  the  offer  of  the  bidder  has  been  deter- 
mined by  the  vendor  before  the  hammer  has  been  knocked  down/' 
§  472.  Although  this  judgment  of  the  queen's  bench  was  not 
reversed  in  the  exchequer  chamber,  because  approved  on  the 
pleadings  as  they  stood,  the  third  proposition  above  quoted  was 
not  affirmed,  and  the  court  of  error  gave  leave  to  the  plaintiff  to 
amend,  so  as  to  enforce  a  liability  against  the  auctioneer.  The 
exchequer  chamber,  composed  of  Martin,  Bramwell,  and  Watson 
BB.,  and  Willes  and  Byles  JJ.,  were  unanimous  in  holding  the 
auctioneer  liable,  and  in  giving  leave  to  amend ;  but  Willes  J. 
and  Bramwell  B.,  without  dissenting  from  the  opinion  of  the  ma- 
jority, as  delivered  by  Martin  B.,  preferred  putting  their  judgment 
on  a  different  ground,  on  which  they  felt  themselves  more  clearly 
justified  in  their  conclusions.  Martin  B.  first  declared  that  the 
judgment  of  the  queen's  bench  was  right  upon  the  pleadings,  but 
that  the  court  of  appeal  being  now  vested  with  power  to  amend, 
and  the  object  of  the  law  being  to  determine  the  real  question  in 
controversy,  the  power  ought  to  be  *'  largely  exercised  "  for  that 
purpose ;  and  that  upon  the  facts  the  plaintiff  was  entitled  to  re- 
cover. fThe  learned  baron  then  proceeded  as  follows  :  '^  In  a  sale 
by  auction  there  are  three  parties,  namely,  the  owner  of  the  prop- 
erty to  be  sold,  the  auctioneer,  and  the  portion  of  the  public  who 
attend  to  bid,  which  of  course  includes  the  highest  bidder.  In  this, 
as  in  most  cases  of  sales  by  auction,  the  owner's  name  was  not 
disclosed  ;  he  was  a  concealed  principal.     The  names  of  the  auc- 

(n)  [See  ante,  §§  268-270]  (o)  [Ante,  §  270.] 
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tioneers,  of  whom  the  defendant  was  one,  alone  were  pablished, 
and  the  sale  was  announced  by  them  to  be  ^  withoiU  reserve.^ 
This,  according  to  all  the  cases,  both  at  law  and  in  equity,  means 
that  neither  the  vendor  nor  any  person  on  his  behalf  may  bid  at 
the  auction,  and  that  the  property  shall  be  sold  to  the  highest 
bidder,  whether  the  sum  bid  be  equivalent  to  the  real  value  or 
not-  (p)  For  this  position  see  the  case  of  Thomett  v.  Haines,  16 
M.  &  W.  367.  We  cannot  distinguish  the  case  of  an  auctioneer 
putting  up  property  for  sale  upon  such  a  condition  from  the  case 
of  the  loser  of  property  offering  a  reward ;  or  that  of  a  railway 
company  publishing  a  time-table,  stating  the  times  when  and  the 
places  at  which  the  trains  run.  It  has  been  decided  that  the  per- 
son giving  the  information  advertised  for,  or  a  passenger  taking  a 
ticket,  may  sue  as  upon  a  contract  with  him.  Denton  v.  The  Great 
Northern  Railway  Company,  5  E.  &  B.  860,  25  L.  J.  Q.  B.  129. 
Upon  the  same  principle,  it  seems  to  us  that  the  highest  bond  fide 
bidder  at  an  auction  may  sue  the  auctioneer  as  upon  a  contract  that 
the  sale  shall  be  without  reserve.  We  think  that  the  auctioneer 
who  puts  property  up  for  sale  upon  such  a  condition,  pledges  him- 
self that  the  sale  shall  be  without  reserve  ;  or,  in  other  words,  con- 
tracts that  it  shall  be  so,  and  that  this  contract  is  made  with  Auctioneer 
the  highest  bond  fide  bidder^  and  in  case  of  a  breach  of  it  i?^thout 

he  has  a  right  of  action  against  the  auctioneer "nVracta 

We  entertain  no  doubt  that  the  owner  may,  at  any  time  with  the 
before  the  contract  is  legally  complete,  interfere  and  re-   bondjide 
voke  the  auctioneer's  authority,  but  he  does  so  at  his  that  he 
peril ;  and  if  the  auctioneer  has  contracted  any  liability  in  come  pur- 
consequence  of  his  employment  and  the  subsequent  rev-  chaser, 
ocation  or  conduct  of  the  owner,  he  is  entitled  to  be  indemnified." 
§  473.  In  reference  to  the  conditions  of  the  sale,  the  learned 
baron  further  said,  as  to  the  first  condition,  that  the  owner  could 
not  be  the  buyer,  and  the  auctioneer  ought  to  have  refused  his  bid, 
giving  for  a  reason,  that  the  sale  was  without  reserve  ;  and  that 
the  court  were  inclined  to  differ  with  the  queen's  bench,  and  to 
consider  that  the  owner's  bid  was  not  a  revocation  of  the  auc- 
tioneer's authority.     The  eighth  condition  was  construed  as  pro- 
viding simply  that  if  the  owner  acted  contrary  to  the  conditions 

(p)  [See  Towle  v.  Leayitt,  23  N.  H.  360,    at  an  aaction  Bale  is  entitled  to  the  prop- 
an  important  and  well-considered  caae,  in    erty.] 
which  it  waa  held  that  the  highest  bidder 
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of  the  sale,  he  must  pay  the  usual  commissions.  The  court  was 
therefore  ready  to  give  judgment  for  the  plainti£E  if  he  chose  to 
amend  his  declaration.  Willes  J.  and  Bramwell  B.  preferred 
putting  their  assent  to  the  judgment  on  the  ground  that  the  facts 
furnished  strong  evidence  to  show  that  the  auctioneer  had  re- 
ceived no  authority  from  the  owner  to  advertise  a  sale  "  without 
reserve ; "  and  that  the  plaintiflE  ought  to  be  allowed  to  amend  by 
adding  a  count,  alleging  an  undertaking  by  the  auctioneer  that  he 
had  such  authority,  and  a  breach  of  that  undertaking. 

§  474.  It  was  said  at  one  time  that  the  rule  in  equity  differs 
Distinction  from  that  at  common  law  on  the  subject  of  puffers  to 
?awand  ^^^^  extent :  that  in  equity  it  is  allowable  to  employ  one 
^^j^^  puffer,  but  no  more,  for  the  purpose  only  of  preventing 
auction.  the  property  from  being  sold  below  a  limit  fixed  by  the 
vendor.  Willes  J.  in  Green  v,  Baverstock,  (y)  however,  ex- 
pressed the  opinion  that  the  rule  in  equity  was  confined  to  sales 
under  the  order  of  the  court,  in  conformity  with  "  an  inveterate 
practice."  But  the  existence  of  any  such  rule  in  equity  appears 
to  have  been  still  a  moot  point,  even  in  1865,  as  is  shown  in  the 
opinion  of  Lord  Cranworth  in  Mortimer  v.  Bell,  (r)    By  the  new 

{q)  14  C.  B.  N.  S.  204 ;  32  L.  J.  C.  P.  bond  fide  to  prevent  a  sacrifice  of  the 

180.  property  under  a  giyen  price,  it  would  be 

(r)  L.  R.  1  Ch.  Ap.  10.  [It  seems  to  a  lawful  transaction,  and  would  not  vitiate 
be  settled  by  many  cases  in  the  American  the  sale.  Bnt  if  a  number  of  bidders 
states,  that  the  owner  may  employ  a  bid-  were  employed  by  the  owner  to  enhance 
der,  if  he  does  it  bona  fide^  to  prevent  a  the  price  by  a  pretended  competition,  and 
sacrifice  of  the  property  under  a  given  the  bidding  by  them  was  not  real  and  sin- 
price.  See  Morehead  v.  Hunt,  1  Dev.  cere,  but  a  mere  artifice  in  combination 
35 ;  Woods  v.  Hall,  1  Dev.  41 1 ;  Wolfe  r.  with  the  owner  to  mislead  the  judgment 
Luyster,  1  Hall,  146 ;  Steele  v.  Ellmaker,  and  inflame  the  zeal  of  others,  it  would 
1 1  Serg.  &  R.  86 ;  Phippen  t*.  Stickney,  3  be  a  fraudulent  and  void  sale."  2  Kent, 
Met.  387  ;  Veazie  v.  Williams,  3  Story,  538,  539.  And  Mr.  Justice  Story,  in 
622,  623  ;  Moncrieff  v,  Goldsborough,  4  Yeazie  v.  Williams,  3  Story,  623,  approves 
H.  &  M'Hen.  282 ;  Latham  v.  Morrow,  6  of  the  above  remarks,  and  suggests  that 
B.  Mon.  630;  Reynolds  v,  De  Chaums,  24  they  furnish  "  the  true  and  just  and  satis- 
Texas,  174;  Lee  v.  Lee,  19  Misson.  420;  factory  result"  This  case  furnishes  many 
Pennock's  Appeal,  14  Penn.  St.  446 ;  valuable  suggestions,  both  as  reported  3 
Walsh  V,  Barton,  24  Ohio  St.  28.  On  Story,  611,  and  in  8  How.  (U.  S.)  134. 
this  point,  Chancellor  Kent  says :  "  It  See,  also,  National  Fire  Ins.  Co.  v.  Loomis, 
would  seem  to  be  the  conclusion,  from  11  Paige,  431 ;  Baham  v.  Bach,  13  La. 
the  later  cases,  that  the  employment  of  a  287 ;  Troughton  v.  Johnson,  2  Hayw.  28 ; 
bidder  by  the  owner  would  or  would  not  Jenkins  v.  Hogg,  2  Const.  Rep.  821  ; 
be  a  fraud,  according  to  the  circumstances  Tomlinson  v.  Savage,  6  Ired.  £q.  430. 
tending  to  show  innocence  of  intention  or  Chancellor  Kent  (2  Kent,  539),  notwith- 
a  fraudulent  design.    If  he  was  employed  standing  the  conclnsion  above  stated  by 
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act,  however,  30  &  31  Vict.  c.  48,  passed  at  the  instance  of 
Lord  St.  Leonards  (but  applicable  only  to  sale  of  land).  Act.  30  &  81 
it  is  provided  in  the  fourth  section,  that  "  whereas  there  ^^^^'  ^'  ^' 
is  at  present  a  conflict  between  her  majesty's  courts  of  law  and 
equity  in  respect  of  the  validity  of  sales  by  auction  of  land  where 
a  puffer  has  bid,  although  no  right  of  bidding  on  behalf  of  the 
owner  was  reserved,  the  courts  of  law  holding  that  all  such  sales 
are  absolutely  illegal,  and  the  courts  of  equity  under  some  circum- 
stances giving  effect  to  them,  but  even  in  courts  of  equity  the  rule 
is  unsettled ;  and  whereas  it  is  expedient  that  an  end  should  be 
put  to  such  conflicting  and  imsettled  opinions :  Be  it  therefore  en- 
acted, that  from  and  after  the  passing  of  this  act,  whenever  a  sale 
by  auction  of  land  would  be  invalid  at  law  by  reason  of  the  em- 
ployment of  a  puffer,  the  same  shall  be  deemed  invalid  in  equity, 
as  well  as  at  law." 

§  475.  The  statute  further  directs  that  where  land  is  stated  to 
be  sold  without  reserve,  it  shall  not  be  lawful  for  the  seller  to  bid, 
or  the  auctioneer  to  accept  a  bid  from  him  or  any  one  employed 
by  him ;  and  where  the  sale  is  subject  to  the  right  of  a  seller  to 
bid,  it  shall  be  lawful  for  the  seller  or  any  one  person  in  his  behalf 

him  08  the  result  of  the  cases,  declares  had  no  authority  to  make  them  from  the 
that  "  the  original  doctrine  of  the  king's  seller.  Upon  this  Mr.  Justice  Story  said : 
bench  is  the  most  just  and  salutary  doc-  *'  Be  the  general  doctrine  upon  this  sub- 
trine.  In  sound  policy,  no  person  ought,  ject  as  it  may,  no  case  has  fallen  under 
in  any  case,  to  be  employed  secretly  to  bid  my  notice  in  which  it  has  been  held  that 
ibr  the  owner,  against  a  bond  fide  bidder,  the  act  of  the  actioneer  in  receiving  or 
at  a  public  auction.  It  is  a  fraud  in  law,  making  false  bids,  unknown  and  unau- 
on  the  yery  face  of  the  transaction,  and  thorized  by  the  seller,  would  avoid  the 
the  owner's  interference  and  right  to  bid,  sale.  And,  upon  principle,  it  is  very  diffi- 
in  order  to  be  admissible,  ought  to  be  in-  cult  to  see  why  it  should  avoid  the  sale, 
timated  in  the  conditions  of  sale,  and  such  since  there  is  no  fraud,  connivance,  or  aid 
a  doctrine  has  been  recently  declared  at  given  by  the  seller  to  the  false  bids.  If 
Westminster  Hall.  Crowder  v.  Austin,  the  purchaser  is  misled  by  the  false  bids  of 
S  Bing.  368.  The  language  of  the  su-  the  auctioneer  to  suppose  them  to  be  real, 
preme  court  of  Louisiana  is  strongly  in  he  may  have  an  action  against  the  auc- 
favor  of  the  doctrine  of  Lord  Mansfield,  tioneer  for  the  injury  sustained  thereby." 
Baham  v.  Bach,  13  La.  267.  Mr.  Jus-  The  decision  of  Judge  Story  in  this  case 
tice  Ware,  in  his  dissenting  and  very  was,  however,  reversed  in  the  supreme 
learned  opinion  in  the  above  case  of  court  of  the  United  States,  8  How.  134. 
Yeazie  v.  Williams,  3  Story,  632,  637,  The  seller,  having  adopted  the  transac- 
638,  approves  of  the  original  doctrine  of  tion,  and  taken  the  benefit  gained  by  the 
the  king's  bench."  In  this  case  of  Yeazie  false  bids,  was  held  chargeable  with  the 
V.  Williams,  it  appeared  that  false  bids  fraudulent  acts  of  the  auctioneer.  Taney 
had  been  made,  but  by  the  auctioneer  who  C.  J.,  McLean  and  Grier  JJ.  dissented.] 
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to  bid.  («)  The  act  also  forbids  the  courts  of  equity  from  contin- 
uing the  practice  of  opening  biddings  in  sales  made  under  their 
orders  ;  so  that  in  future  the  highest  bond  fide  bidder  at  such  sales 
shall  be  the  purchaser,  in  the  absence  of  fraud  or  improper  conduct 
Dimmock  ^^  *^®  management  of  the  sale.  In  a  case  (t')  just  be- 
V.  HailetL  fore  the  passing  of  this  act,  it  was  announced  that  the 
sale  was  "  without  reserve,"  and  that  the  parties  interested  had 
liberty  to  bid.  It  was  held  by  Lords  Justices  Turner  and  Cairns 
that  on  these  terms  a  purchaser  was  bound  by  his  bid  for  19,000Z., 
the  only  bids  higher  than  14,000Z.  having  been  made  by  the  pur- 
chaser and  a  mortgagee  in  possession  of  the  estate. 

§  476.  In  The  Queen  v,  Kenrick  (u)  the  fraud  on  the  pur- 
Telling  chaser,  for  which  the  defendant  was  convicted  as  being 
faiwhoods  guilty  of  false  pretences,  was  telling  the  buyer  that  the 
about  own-  horses  offered  for  sale  had  been  the  property  of  a  lady 

ership  of-  ,  ,,  1.1.  -i 

horses  and  deceased,  were  then  the  property  of  her  sister,  and  never 
itica^  and  bad  been  the  property  of  a  horse-dealer,  and  that  they 
for  sSung*  were  quiet  and  tractable ;  all  these  statements  being  false, 
them.  and  the  vendor  knowing  that  nothing  but  a  belief  in 
«.  Kenrick!  their  truth  would  induce  the  buyer  to  make  the  pur- 
False  state-  chase.     In  Dobell  v.  Stevens  Cx)  the  fraud  consisted  in 

ment.  ex- 

aggerating  falsely  telling  the  buyer  that  the  receipts  of  a  public 
"puSic'^  house  were  160Z.  per  month,  and  the  quantity  of  porter 
house.         ^^Yi  seven  buts  per  month,  and  that  the  tap  was  let  for 

Dobell ».        ^^_  '^         -  I.        o«. 

Stevens.       oZL  per  annum,  and  two  rooms  for  211.  per  annum, 
whereby  the  plaintiff  was  induced  to  buy ;  and  similar 
deceits  were  employed  in  Lysney  v.  Selby  (y)  and  Fuller  v.  Wil- 
son. (2) 

§  477.  In  Schneider  v.  Heath  (a)  a  vessel  was  sold,  "  hull. 
Vessel  sold  masts,  yards,  standing  and  running  rigging,  with  all 
faults"—  faults^  as  they  now  lie."  There  was,  however,  a  false 
to^onceaJ^  statement,  that  "  the  hull  was  nearly  as  good  as  when 
defects.  launched,"  ajid  means  were  taken  to  conceal  the  defects 
V,  Heath.'     that  the  vendor  knew  to  exist.     This  was  held  by  Sir 

(s)  See  Gilliat  v.  Gilliat,  L.  R  9  £q.  Hazleboom,    14    Allen,   107 ;    Newell  v. 

60,  as  to  the  construction  of  this  clanse.  Horn,  45  N.  H.  421.] 

(t)  Dimmock  v.  Hallett,  L.  R.  2  Gh.        (y)  2  Lord  Raymond,  1118. 
Ap.  21.  (z)  3  Q.  B.  58. 

(u)  5  Q.  B.  49.  (a)  3   Gamp.   506.      [See  Whitney  v. 

(x)  3  B.  &  G.  623.      [See  Brown  v.  Boardman,  118  Mass.  247,  248.] 
Gastlea,  11  Gnsh.  348,  350;  Boynton  v. 
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James  Mansfield  to  be  a  fraud  on  the  purchaser ;  but  in  Bagle-^ 
hole  V.  Walters  (J)  Lord  Ellenborough  was  decided  in  Ba^lehoie 
his  rejection  of  the  purchaser's  attempt  to  repudiate  the  ^'  ^*^'®"- 
sale  of  a  vessel  under  exactly  the  same  description,  ''  with  all 
faults,"  where  the  seller,  although  knowing  the  latent  defects, 
used  no  means  for  concealing  them  from  the  purchaser.  In  this 
decision,  Lord  Ellenborough  expressly  overruled  Mellish  Pickering 
V.  Motteux;((?)  and  in  Pickering  v.  Dow8on(i)  the  ^-^^o^son. 
common  pleas  followed  Lord  Ellenborough's  decision,  as  one 
"  never  questioned  at  the  bar ;  "  and  concun*ed  in  overruling  Mel- 
lish V.  Motteux.  Baglehole  v.  Walters  was  also  followed  by  the 
king's  bench  in  deciding  By  water  v.  Richardson,  («)  in  1834.  (/) 
§  478.  In  Horsfall  v,  Thomas  (^)  the  defence  to  an  action  on  a 
bill  of  exchange  was  that  the  buyer  had  been  defrauded  conceaiinir 
in  the  purchase  of  a  steel  gun,  for  which  the  bill  was  defect, 

*  "  where  buy- 

given.     The  gun  was  made  by  defendant's  order,  and  he  er  neg- 

,    m  ji'»j.  TiAi  •  lected  to 

was  mformed  when  it  was  ready,  but  made  no  examma-  inspect. 
tion  of  it,  and  sent  the  bill  of  exchange  in  part  pay-  ^^'*^' 
ment.  There  was  a  defect  in  the  gun,  and  a  metal  plug 
was  inserted,  which  would  have  concealed  the  defect  from  any  per- 
son inspecting  the  gun.  It  was  received  by  the  defendant,  fired 
several  times,  answered  the  purpose  as  long  as  it  was  entire,  but 
afterwards  burst  in  consequence  of  the  defect.  Held  that  the  de- 
fendant had  not  been  influenced  in  his  acceptance  of  the  gun  by 
the  artifice  used,  for  he  had  never  examined  it;  that  the  mere 
statement  by  the  plaintiffs  to  the  defendant  that  the  gun  was  ready 
for  him,  even  if  they  knew  the  existence  of  a  defect  which  would 
make  the  gun  worthless,  and  failed  to  inform  him  of  it,  was  not  a 
fraud.  The  learned  judge,  Bramwell  B.,  who  delivered  the  judg- 
ment of  the  court,  said  that  ^^  fraud  must  be  committed  by  the 
affirmance  of  something  not  true  within  the  knowledge  of  the  af- 
firmant, or  by  the  suppression  of  something  which  is  true  and 
which  it  is  the  duty  of  the  party  to  make  known."  In  the  case 
before  the  court  there  was  no  affirmance ;  and  there  was  no  duty 
on  the  part  of  the  maker  to  point  out  a  defect  where  the  buyer  has 

3     Camp.  154.  49  ;  Hanson  v.  Edgerly,  29  K.  H.  843  ;  1 

(c)  Peake,  115.  Sagden  V.  &  P.  (8th  Am.  ed.)  ^33  etseq.; 

(d)  4  Taunt.  779.  Taylor  t;.  Fleet,  4  *Barb.  102 ;  1  Chitty 

(e)  1  Ad.  &  £.  508.  See,  also,  Free-    Gontr.  (Uth  Am.  ed.)  645,  646.] 

man  v.  Baker,  5  B.  &  Ad.  797.  {g)  1  H.  &  C.  90,  and  31  L.  J.  Ex.  322. 

(/)  [See  Pearce  v.  Blackwell,  12  Ired.    [See  Howell  v,  Biddlecom,  62  Barb.  131.] 
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an  opportunity  for  inspection  and  does  not  choose  to  avail  himself 
of  it.  (A)  This  decision  is  questioned  and  disapproved  by  Cock- 
burn  C.  J.  in  Smith  v.  Hughes  (L.  R.  6  Q.  B.  597),  and  it  cer- 
tainly seems  that  the  artifice  used  to  conceal  the  defect  comes 
within  the  definition  usually  given  of  fraud. 

§  479.  The  case  of  Hill  v.  Gray,  (i)  decided  by  Lord  Ellen- 
Hiii  9.  borough  at  nisi  prius  in  1816,  would  seem  to  conflict 
Sale  of  a  with  the  general  rule  in  relation  to  concealment.  The 
picture.  facts  were  that  the  agent  employed  by  plaintiff  to  sell  a 
picture  was  pressed  by  the  defendant  to  tell  him  whose  property 
it  was ;  the  agent  refused.  The  same  agent  was  at  the  time  sell- 
ing also  pictures  for  Sir  Felix  Agar,  and  the  defendant,  '^  misled 
by  circumstances,  erroneously  supposed  "  that  the  picture  in  ques- 
tion also  belonged  to  Sir  Felix  Agar,  and  under  this  misappre- 
hension bought  it.  The  agent  ^^  knew  that  the  defendant  labored 
under  this  delusion,  but  did  not  remove  it."  The  price  was 
1,000/.,  the  picture  being  said  to  be  a  Claude,  and  proof  was 
offered  that  it  was  genuine,  and  that  after  the  defendant  knew 
that  it  was  not  one  of  Sir  Felix  Agar's  pictures  he  had  objected 
to  paying  on  the  ground  that  it  was  not  genuine,  but  not  on  the 
ground  of  any  deception.  Lord  Ellenborough  said :  "  Although 
it  was  the  finest  picture  that  Claude  ever  painted,  it  must  not  be 
sold  under  a  deception.  The  agent  ought  to  have  cautiously  ad- 
hered to  his  original  stipulation,  that  he  should  not  communicate 
the  name  of  the  proprietor,  and  not  to  have  let  in  a  sv^picion  on 
the  part  of  the  purchaser  which  he  knew  enhanced  the  price.  He 
saw  that  the  defendant  had  fallen  into  a  delusion  in  suposing  the 
picture  to  be  Sir  Felix  Agar's,  and  yet  he  did  not  remove  it. 
....  This  case  has  arrived  at  its  termination,  since  it  appears 
that  the  purchaser  labored  under  a  deception,  in  which  the  agent 
permitted  him  to  remain,  on  a  point  which  he  thought  material  to 
influence  his  judgment.*^  This  judgment,  on  a  first  perusal,  seems 
certainly  not  reconcilable  with  the  received  principles  on  the  sub- 
ject, but  in  Eeates  v.  Earl  Cadogan  (A;)  the  case  was  explained 
by  the  common  pleas  by  construing  the  language  of  Lord  Ellen- 
borough  in  the  italicized  passages  as  intimating  that  there  ^^  had 

(A)  See  Keates  v  Earl  Cadogan,  10  C.        (i)  1  Stark.  434. 
B.  591,  and  20  L.  J.  C.  P.  76 ;  al»o,  HiU        {k)  10  C.  B.  591 ;  20  L.  J.  C.  P.  76. 
V.  Gray,  1  Stark.  434 ;  [Howell  v,  Biddle- 
com,  62  Barb.  131.] 
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been  a  positive  aggressive  deceit."  It  is,  indeed,  qaite  possible 
tbat  it  was  the  act  of  the  agent  in  putting  the  picture  with  those 
of  Sir  Felix  Agar  that  created  the  belief,  which  the  agent  per- 
ceived, and  did  not  remove. 

§  480.  In  the  earlier  case  of   Jones  v.  Bowden  (T)  an  action 
apon  the  case  for  deceit  in  a  sale  was  maintained  under  Jones  v, 
the  following  circumstances :  The  defendant  bought  pi-   ^^^^' 
mento  at  an  auction  sale,  as  sea  damasced.     It  is  usiial  usage  re- 

.  ,  Qiured 

in  such  sales  of  this  article  to  declare  it  to  be  sea  dam-  damage  to 
aged,  and  when  nothing  is  said,  it  is  supposed  to  be  dared. 
sound.  Defendant  then  repacked  it,  and  it  was  included  in  a  cat- 
alogue of  the  auction  sale,  as  ^^  187  bags  pimento,  bonded,"  and  at 
the  foot  was  stated,  *<  the  goods  to  be  seen  as  specified  in  the  cata- 
logue, and  remainder  at  No.  36  Camomile  Street."  Defendant 
drew  fair  samples,  which  were  exhibited  to  the  bidders,  by  which 
the  article  appeared  to  be  dusty,  and  of  inferior  quality ;  but  no 
one  could  tell  from  the  samples  that  the  goods  had  been  sea  dam- 
aged or  repacked,  either  of  which  facts  depreciates  the  value  in  the 
market.  The  catalogues  were  not  distributed  till  the  day  before 
the  sale,  and  no  one  had  inspected  the  goods.  The  auctioneer 
made  no  addition  nor  comment  on  what  was  stated  in  the  cat- 
al(^ue,  and  the  plaintiff  became  the  purchaser  at  thirteen  pence 
per  pound,  which  was  not  more  than  a  reasonable  price,  after  tak- 
ing into  consideration  the  fact  that  it  had  been  sea  damaged  and 
repacked.  The  jury  said  "that  the  state  of  the  goods  ought  to 
have  been  communicated  by  the  defendant  to  the  plaintiff,"  and 
found  a  verdict  for  him,  subject  to  the  point  whether  the  action  was 
maintainable.  A  rule  to  set  aside  the  verdict  was  discharged.  The 
grounds  are  not  very  intelligibly  given,  but  it  may  be  fairly  inferred 
from  the  language  of  Mansfield  C.  J.  that  he  considered  the  verdict 
of  the  jury  as  establishing  a  usage  which  imposed  on  the  vendor 
the  duty  of  disclosing  the  defect,  thus  bringing  the  case  within  the 
general  principle  stated  by  Bramwell  J.  in  Horsfall  v.  Thomas,  (m) 
§  481.  In  Smith  v.  Hughes  (w)  the  action  was  by  the  plain- 
tiff, a  farmer,  to  recover  the  price  of  certain  oats  sold  to  smith  v, 
the  defendant,  an  owner  and  trainer  of  race-horses.  The  "*  ®'' 
plaintiff's  account  of  the  transaction  was  that  he  took  a  sample  of 

(/)  1  Taunt.  847.  (n)  L.  R.  6  Q.  B.  597. 

(m)  1  H.  &  C.  90;  31   L.  J.  Ex.  822. 
8€e,  also,  Parkinson  v,  Lee,  2  East,  314. 
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tibe  oats  to  the  defendant  and  asked  if  he  wished  to  buy  oats,  to 
which  the  latter  answered,  "  I  am  always  a  buyer  of  good  oats." 
The  plaintiff  asked  thirty-five  shillings  a  quarter,  and  left  the 
sample  with  the  defendant,  who  was  to  give  an  answer  next  day. 
The  defendant  wrote  to  say  he  would  take  the  oats  at  thirty-four 
shillings  a  quarter,  and  they  were  sent  to  him  by  the  plaintiff. 
But  the  defendant's  account  was  that,  to  the  plaintiff's  question 
he  answered,  ''  I  am  always  a  buyer  of  good  old  oats  ; "  and  that 
the  plaintiff  then  said,  ^^I  have  some  good  old  oats  for  sale." 
There  was  no  difference  of  testimony  as  to  the  other  facts  ;  and  it 
was  further  sworn  by  the  defendant  that  as  soon  as  he  discovered 
that  the  oats  were  new,  he  sent  them  back ;  that  trainers  use  old 
oats  for  their  horses,  and  never  buy  new  when  they  can  get  old. 
There  was  also  evidence  to  the  effect  that  thirty-four  shillings  a 
quarter  was  ^  very  high  price  for  new  oats,  more  than  a  prudent 
business  man  would  have  given,  and  that  old  oats  were  then  very 
scarce.  The  judge  told  the  jury  that  the  question  was  whether  the 
word  "  old  "  had  been  used  in  the  bargain  as  stated  by  the  defend- 
ant, and  if  so  the  verdict  must  be  for  him ;  but  if  they  thought 
the  '^  old  "  had  not  been  used,  then  the  second  question  would  be 
^'  whether  the  plaintiff  believed  the  defendant  to  believe,  or  to  be 
under  the  impression,  that  he  was  contracting  for  the  purchase  of 
old  oats."  If  so,  the  verdict  would  also  be  for  the  defendant.  The 
jury  found  for  the  defendant.  The  question  for  the  queen's  bench 
was,  whether  the  second  direction  to  the  jury  was  right,  for  they 
had  not  answered  the  questions  separately,  and  it  was  not  possible 
to  say  on  which  of  the  two  grounds  they  had  based  their  verdict. 
In  testing  the  second  question,  it  was  plainly  necessary  to  assume 
that  the  word  ^^  old  "  had  not  been  used,  and  on  that  assumption 
the  court  ordered  a  new  trial.  Cockburn  C.  J.  said,  that  assuming 
the  vendor  to  know  that  the  buyer  believed  the  oats  to  be  old  oats, 
but  that  he  had  done  nothing  directly  or  indirectly  to  bring  about 
that  belief,  but  simply  offered  his  oats  and  exhibited  his  sample, 
the  passive  acquiescence  of  the  vendor  in  the  self-deception  of  the 
buyer  did  not  entitle  the  latter  to  rescind  the  sale.  Blackburn  J. 
concurred,  saying  that  ^^  whatever  ma}*^  be  the  case  in  a  court  of 
morals,  there  is  no  legal  obligation  on  the  vendor  to  inform  the 
purchaser  that  he  is  under  a  mistake,  not  induced  by  the  act  of 
the  vendor."  The  learned  judge  further  doubted  whether  the 
jury  had  been  made  to  understand  the  difference  between  agree- 
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ing  to  take  the  oats  under  the  belief  that  they  were  old  (for  in 
that  case  there  would  be  no  defence),  and  agreeing  to  take  the 
oats  under  the  belief  that  the  plaintiff  contracted  that  they  were 
old,  for  in  this  case  the  parties  would  not  be  ad  idem  as  to  their 
bargain,  and  there  would  therefore  be  no  contract.     Hannen  J. 
also  thought  that  the  second  question  was  probably  misunderstood 
by  the  jury,  and  concurred  with  Blackburn  J.  in  the  dis-   Ym  Ah 
tinction  above  pointed  out.     He  said  that  to  justify  a   collusion 
yerdict  for  the  defendant  it  was  not  enough  for  the  jury    yendor 
to  find  that  "  the  plaintiff  believed  the  defendant  to  be-   SainiT^ 
lieve  that  he  was  buying  old  oats,"  but  that  what  was   !^  5®*^ 

•/      o  »  son ;  ven- 

necessary  was,  to  find  that  "  the  plaintiff  believed  that  ^^^  P^ 
the  defendant  believed  that  the  plaintiff  was  contracting   from  re- 
to  sell  old  oats."  In  the  following  very  exceptional  case,   ^Ls?^ 
where  the  fraud  of  the  vendor  was  committed,  not  on  ^"^^' 
the  buyer,  but  by  collusion  with  the  buyer  against  another  per- 
son, the  vendor  was  not  permitted  to  recover  against  the  buyer. 

§  482.  In  Jackson  v.  Duchaise  (o)  the  facts  were  that  the  plain- 
tiff sold  the  goods  in  a  house  to  the  defendant  for  lOOZ.,  jackson  v. 
but  she  could  not  raise  the  money  ;  she  applied  to  one  ^"^^^i^^is®* 
Walsh  to  aid  her  in  the  purchase,  and  he  at  her  request  agreed 
to  buy  them  from  the  plaintiff  for  70Z.,  which  he  did,  taking  a 
bill  of  sale  to  himself.     By  agreement  between  the  plaintiff  and 
the  defendant  she  was  to  pay  the  deficiency  of  SOL  to  him,  in 
two  notes  of  1 5L  each,  and  this  was  concealed  from  Walsh.     On 
action  brought  by  plaintiff  on  one  of  the  two  notes.  Lord  Ken- 
yon  at  nisi  prius,  and  the  court  in  banc  afterwards,  held  the 
transaction  to  be  fraud  on  Walsh,  and  that  plaintiff  could  not 
recover.     The  principle  was  the  same  as  that  on  which  secret 
agreements  to  give  one  creditor  an  advantage  over  others  as  an  in- 
ducement to  sign  a  composition  in  insolvency  are  held  fraudulent 
and  void,  (p)    In  the  supreme  court  of  the  state  of  Ver-  Cue  d^ 
mont  it  was  held  to  be  fraudulent  in  a  vendor  to  sell  a  ^e^saiM- 
horse  having  an  internal  malady  of  a  secret  and  fatal  "f^Vei^'^ 
character,  not  apparent  by  any  external  indications,  but   ™°°J»  ^^ 
known  to  the  seller,  and  known  by  him  to  be  unknown  buyer. 
to  the  buyer,  if  the  malady  was  such  as  to  render  the  horse  of  no 
value,  (g) 

(o)  3  T.  R.  551.  iq)  Paddock  v.  Strobridge,  29  Vt.  470. 

{p)  Dalgleish  v.  Tennent,  L.  B.  2  Q.  B.    [A    mere  unintentional   concealment  or 

49.  omission,  on  the  part  of  the  vendor,  to 
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SECTION  IV.  —  FBAUD  ON  CREDITORS;   BILLS  OF  SAIiB. 

§  483.  Sales  made  by  debtors  in  fraud  of  creditors  are  usually 
Statute  of  considered  as  being  governed  by  the  statute  13  Eliz.  c. 
Elizabeth.  5^  ^jjj  ^\^q  decisions  made  under  it ;  but  other  statutes 
had  been  previously  passed  on  the  same  subject,  and  in  Cadogan 
V.  Kennett  (r)  Lord  Mansfield  said  that  ^'  the  principles  and  rules 
of  the  common  law,  as  now  universally  known  and  understood, 
are  so  strong  against  fraud  in  every  shape,  that  the  common  law 
would  have  attained  every  end  proposed  by  the  statutes  13  Eliz. 
c.  5  and  27  Eliz.  c.  4.  The  former  of  these  statutes  relates  to 
creditors  only ;  the  latter  to  purchasers.  These  statutes  cannot 
receive  too  liberal  a  construction,  or  be  too  much  extended  in  sup- 
pression of  fraud."  The  13  Eliz.  c.  5  was  intended  "for  the 
avoiding  and  abolishing  of  feigned,  covinous,  and  fraudulent  feoff- 
ments, gifts,  grants,  alienations^  &c.  &c.  as  well  of  lauds  and  tene- 
ments as  of  goods  and  chattels  ....  devised  and  contrived  of 
malice,  fraud,  covin,  collusion,  or  guile,  to  the  end,  purpose,  and  in- 
tent to  ci^Zay,  Am<ier,c>r  rfe/rawd  (?reditor«  ....  to  the  overthrow 
of  all  true  and  plain  dealing,  bargaining,  and  chevisance  between 
man  and  man,  without  the  which  no  commonwealth  or  civil  society 
can  be  maintained  or  continued."  The  statute,  therefore,  pro- 
vides that  all  alienations,  bargains,  and  conveyances  of  lands  and 
tenements,  or  goods  and  chattels,  made  for  any  such  intent  and 
purpose  as  is  above  expressed,  shall  be  "  deemed  and  taken  (only 
against  that  person  or  persons,  his  or  their  heirs,  successors  ex- 
ecutors, administrators,  and  assigns,  and  every  of  them  whose  ac- 
tions, suits,  debts,  accounts,  damages,  penalties,  forfeitures,  heriots, 
mortuaries,  and  reliefs,  by  such  guileful,  covinous,  or  fraudulent 
devices  and  practices  as  is  aforesaid,  are,  shall,  or  might  be  in  any 
wise  disturbed,  hindered,  delayed,  or  defrauded),  to  be  clearly 
and  utterly  void,  frustrate,  and  of  none  effect."    This  statute  was 

disclose  material  facts  which  are  known  to  for  deceit.     Hanson  v.  Edgerlj,  29  N.  H. 

himself  bat  not  to  the  purchaser,  and  to  343 ;    Stevens  v.  Fuller,  8  N.    H.  463 ; 

the  knowledge  of  which  he  has  not  equal  Howard  v.  Gould,  28  Vt.  423  ;  Harris  v, 

means  of  access,  is  not  sufficient  to  sus-  Tyson,  24  Penn.   St.  347 ;   Kintzing  v. 

tain  an  action  for  deceit  against  the  vendor  McElratb,  5  Penn.  St.  467  ;  Laidlaw  v. 

for  the  damage  suffered  bj  the  purchaser.  Organ,  2  Wheat.  178 ;  2  Kent,  484,  490. 

Such  concealment  must  be  accompanied  See  the  remarks  of  Potter  J.  in  Fisher  0. 

with  an  intention  to  deceive,  in  order  to  Budlong,  10  R.  I.  527,  528.] 
be  the  proper  foundation  for  an  action        (r)  Cowp.  432. 
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confirmed  by  14  Eliz.  c.  11,  s.  1,  and  made  perpetual  by  29  Eliz. 
c.  5,  s.  2.    And-  it  seems  that  it  protects,  against  f raudu-   sembk, 
lent  sales,  subsequent  creditors,  ad  well  as  those  having   f^^^ 
claims  at  the  date  of  the  fraudulent  conveyance.  («)  credito™. 

§  484.  In  Twyne's  case,  (f)  the  celebrated  leading  case  on  this 
subject,  the  debtor  had  made  a  secret  conveyance  to  Twyne's 
Twyne  by  general  deed  of  all  his  goods  and  chattels,  ***** 
worth  800Z.,  in  satisfaction  of  a  debt  of  4002.,  pending  an  action 
brought  by  another  creditor  for  a  debt  of  200Z.  The  debtor  con- 
tinued in  possession  of  the  goods,  and  sold  some  of  them ;  and 
sheared  the  sheep  and  marked  them  with  his  own  mark.  The 
second  creditor  took  the  goods  in  execution,  but  Twyne  resisted 
the  sheriff,  and  Coke,  the  queen's  attorney  general,  thereupon 
filed  an  information  against  him  in  the  star  chamber.  The  learned 
author  says  in  his  report  that  '^  In  this  case  divers  points  were  re- 
solved: 1.  That  this  gift  had  the  signs  and  marks  of  fraud,  be- 
cause the  gift  is  general  without  exception  of  his  apparel,  or  of 
anything  of  necessity,  for  it  is  commonly  said  quod  dolosus  versa- 
tur  in  ffeneralibus,  2.  The  donor  continued  in  possession,  and 
used  them  as  his  own ;  and  by  reason  thereof  he  traded  and 
trafficked  with  others,  and  defrauded  and  deceived  them.  3.  It 
was  made  in  secret,  et  dona  clandestina  sunt  semper  suspiciosa. 
4.  It  was  made  pending  the  writ.  6.  Here  was  a  trust  between 
the  parties,  for  the  donor  possessed  all,  and  used  them  as  his 
proper  goods,  and  fraud  is  always  apparelled  and  clad  with  a  trust, 
and  trust  is  the  cover  of  fraud.  6.  The  deed  contains  that  the 
gift  was  made  honestly,  truly,  and  bond  fide  ;  et  clausulce  incon- 
sttetce  semper  inducunt  suspicionem.  Secondly,  it  was  resolved 
that  notwithstanding  here  was  a  true  debt  due  to  Twyne,  and  a 
good  consideration  of  the  gift,  ....  yet  it  is  not  bond  fide^  for 
no  gift  shall  be  deemed  to  be  bond  fide  ....  which  is  accom- 
panied with  any  trust."     Lord  Coke  therefore  advises  :  "  Reader, 

(s)  Graham  v,  Forber,  14  G.  B.  410,  The  subject  will  be  found  treated  at  coo- 
and  23  L.  J.  G.  B.  51 ;  [McLane  v,  John-  siderable  length  in  2  Sugden  V.  &  P. 
son,  43  Vt.  48 ;  Garter  v.  Grimshaw,  49  (8th  Am.  ed.)  714,  note  (0-] 
K.  H.  100.  The  English  doctrine  upon  (0  3  Goke,  80 ;  1  Smith's  L.  G.  I. 
this  subject  will  be  found  clearly  stated  bj  [The  doctrine  of  Twyne's  case  is  quite  rig- 
Lord  Westbnry,  in  Spirett  v.  Willows,  3  idly  maintained  in  New  Hampshire.  Go- 
De  G.,  J.  &  S.  293.  The  notes  to  this  case  burn  v.  Pickering,  3  N.  H.  424 ;  Goolidge 
of  Spirett  v.  Willows,  in  the  American  v.  Melvin,  42  N.  H.  522 ;  Lane  v.  Stock- 
edition,  contain  a  full  citation  of  the  most  well,  55  N.  H.  561,  563. 
important   recent  American    antborities. 
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when  any  gift  shall  be  made  to  you  in  satisfaction  of  debt,  by  one 
who  is  indebted  to  others  also;  1.  Let  it  be  made  in  a  public 
manner,  and  before  the  neighbors,  and  not  in  private,  for  secrecy 
is  a  mark  of  fraud.  2.  Let  the  goods  and  chattels  be  appraised 
by  good  people  to  the  very  value,  and  take  a  gift  in  particular  in 
satisfaction  of  your  debt.  3.  Immediately  after  the  gifts,  take 
the  possession  of  them,  for  continuance  of  possession  in  the  donor 

is  the  sign  of  trust And  because  fraud  and  deceit  abound 

in  these  daj^s  more  than  in  former  times,  it  was  resolved  in  this 
case  by  the  whole  court,  that  all  statutes  made  against  fraud 
should  be  liberally  and  beneficially  expounded  to  suppress  the 
fraud  : 

'  Qottritur,  ut  creBcant  tot  magna  volaroina  legis 
In  promptu  causa  est,  crescit  in  orbe  dolns.' " 

§  485.  In  the  application  of  the  statute,  a  question  of  fact  for 
Convey-  the  jury  is  constantly  presented  ;  namely,  whether  the 
Sent^or"^"  transfer  of  the  goods  was  bond  fide^  or  fraudulent,  that 
Son  of^fact  ^^»  "  ^^^^  *^®  ®^^»  purpose,  and  intent  to  delay,  hinder, 
for  jury.  or  defraud  creditors,"  as  the  act  expresses  it.  (u)  It 
was,  indeed,  held  in  some  early  cases,  of  which  the  leading  one  is 
Edwards  v,  Edwards  V.  Harben  (a;)  that  under  certain  circumstances 
Harben.  this  was  a  question  of  law  for  the  court.  The  decision 
was  given  in  that  case  by  Buller  J.,  who  said  :  "  This  has  been  ar- 
gued by  the  defendant's  counsel  as  being  a  case  in  which  the  want 
of  possession  is  only  evidence  of  fraud,  and  that  it  was  not  such  a 
circumstance  per  se  as  makes  the  transaction  fraudulent  in  point 
of  law ;  that  is  the  point  which  we  have  considered^  and  we  are  all 
of  opinion  that  if  there  be  nothing  but  the  absolute  conveyance 
without  the  possession^  that^  in  point  of  law^  is  fraudulentJ*^  (y) 
As  this  case  does  not  appear  ever  to  have  been  overruled,  (z) 
though  frequently  mentioned  unfavorably,  it  may  be  assumed  that 
the  law  would  be  held  to  be  the  same  at  the  present  time  ;  but  it 
is  to  be  observed  that,  in  the  guarded  form  in  which  the  principle 

(u)  [The  bnrden  of  proving  the  fraud  510 ;  Ingalls  v.  Herrick,  108  Mass.  351, 

in  such  case  is  upon  the  party  alleging  it.  354 ;    Rothchild  v.  Rowc,  44   Vt.   389  ; 

Elliott  V,  Stoddard,  98  Mass.  145.]  Garman    w.  Cooper,  72    Penn.    St.  32 ; 

(x)  2  T.  R.  .587.  Young  u.  McClure,  2  Watts  &  S.  147.] 

(y)  See,  also,  Paget  v.  Perchard,  1  Esp.  (z)  It  was    said   to  be    good    law  by 

205 ;  Martin  v.  Perchard,  2  W.  Bl.  702 ;  Lawrence  J.  in  Steel  ».  Brown,  1  Taunt. 

[Bellows  C.  J.  in  Putnam  v.  Osgood,  52  382. 

N.  II.  154;  Coolidge  v.  Melvin,  42  N.  H. 
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• 

is  announced,  a  case  could  scarcely  arise  in  which  it  would  be  ap- 
plicable, for  it  is  difficult  to  suppose  that  an  action  would  be  tried 
where  nothing  would  be  shown  beyond  a  bare  conveyance  without 
possession ;  where  something  of  the  relations  of  the  parties,  and 
the  circumstances  of  their  dealings,  would  not  appear.  Apart  from 
this  very  exceptional  case,  the  authorities  are  all  in  accordance  in 
treating  the  question  of  fratts  vel  non^  as  one  of  fact  for  the  jury, 
even  where  the  vendor  remains  in  possession. 

§  486.  In  Latimer  v.  Batson  (a)  an  execution  had  been  levied 
on  the  household  furniture,  wine,  &c.  of  the  Duke  of  Latimer  v. 
Marlborough,  at  Blenheim,  and  an  officer  remained  in  Bataon. 
possession  some  time,  and  then  executed  a  bill  of  sale  to  the  exe- 
cution creditor,  but  the  duke  prevailed  on  the  latter  to  leave  him 
in  possession.  The  execution  creditor  afterwards  sold  the  goods  to 
the  plaintiff  Latimer  for  700Z.,  and  the  plaintiff  put  a  man-servant 
into  the  house.  The  duke  also  remained  there,  and  used  the  goods, 
as  if  no  execution  had  been  put  in ;  but  the  execution  was  known 
in  the  neighborhood.  The  goods  were  then  seized  by  a  second 
creditor,  and  carried  away.  On  these  facts,  Jervis  contended  that 
the  judge  ought  to  have  directed  the  jury  that  if  they  thought  the 
duke  remained  in  possession,  the  sale  was  void,  citing  Wardall  v. 
Smith,  (5)  where  Lord  Ellenborough  said  that  ^*  to  defeat  an  exe- 
cution by  a  bill  of  sale  there  must  appear  to  have  been  a  hondfide^ 
substantial  change  of  possession.  It  is  a  mere  mockery  to  put  in 
another  person  to  take  possession  jointly  with  the  former  owner  of 
the  goods.  A  concurrent  possession  with  the  assignor  is  colorable. 
There  must  be  an  exclusive  possession  under  the  assignment,  or  it 
is  fraudulent  and  void  as  against  creditors."  But  the  court  re- 
fused a  new  trial,  affirming  the  propriety  of  the  judge's  charge,  he 
having  told  the  jury  that  if  they  thought  the  sale  to  the  plaintiff 
was  bondfide^  and  the  purchase-money  really  paid  by  him,  he  was 
entitled  to  a  verdict ;  but  if  the  purchase-money  was  really  paid 
by  the  duke,  and  the  sale  to  the  plaintiff  colorable,  they  should 
find  for  defendant.  Bayley  J.  also  held,  in  conformity  with  Le(Mi- 
ard  V.  Baker,  (c)  Watkins  v.  Birch,  (^d  )  and  Jezeph  v.  Ingram,  (e) 
that  ^'  if  goods  seized  under  an  execution  are  bond  fide  sold^  and 
the  buyer  suffers  the  debtor  to  continue  in  possession  of  the  goods ^ 

(o)  4  B.  &  C.  652.  (d)  4  Taunt.  823. 

(6)  1  Camp.  332.  (e)  8  Taant.  838. 

(e)  1  M.  &  S.  251. 
29 
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itill  they  are  protected  against  stibsequent  executions^  if  the  cir- 
cumstances under  which  he  has  the  possession  are  knoum  in  the 
neighborhood,^^  In  Martindale  v.  Booth  (/)  all  the  judges  were 
iiartindaie  ^^  Opinion  that  the  continuance  of  posession  in  the 
t>.  Booth,  vendor  is  not  of  itself  sufficient  to  render  void  a  sale  of 
goods  as  fraudulent,  especially  where  the  possession  is  consistent 
with  the  deed  which  provides  only  for  the  future  entry  into  posses- 
sion by  the  purchaser,  conditioned  on  the  vendor's  default ;  and  in 
addition  to  the  numerous  cases  there  cited,  those  in  the  note  (^) 
sufficiently  establish  the  proposition  that  the  continued  possession 
ly  the  vendor  of  goods  sold^  is  a  fact  to  he  considered  by  the  jury 
as  evidence  of  frauds  and  is  not  in  law  a  fraud  per  se.  (A) 

§  487.  That  the  notoriety  of  the  sale  is  a  strong  circumstance  to 
Notoriety  rebut  the  presumption  of  fraud  even  where  the  vendor 
rebuto^re-  ^^tains  possession,  is  shown  by  the  cases  quoted  in  the 
of  Traud^  above  opinion,  delivered  by  Bayley  J.  in  Latimer  v.  Bat- 
No  general   son,  to  which  may  be  added  Kidd  v.  Rawlinson  (i)  and 


™^®'  Cole  V.  Davies.  (A)     In  Hale  v.  Metropolitan  Omnibus 

on 
ittf  own 


Eve 


Jiverv  cft5e 

decided  on  Company,  (Z)  Vice  Chancellor  Kindersley  expressed  the 
ciroini-  modern  doctrine  in  these  terms  :  "  It  was  at  one  time  at- 
stancea.  tempted  to  lay  down  rules  that  particular  things  were 
indelible  badges  of  fraud,  but  in  truth  every  case  must  stand  upon 
its  own  footing,  and^the  court  or  the  jury  must  consider  whether, 
having  regard  to  all  the  circumstances,  the  transaction  was  a  fair 
one,  and  intended  to  pass  the  property  for  a  valuable  considera- 
tion." (^1) 

(/)  3  B.  &  Ad.  498  ger,  56  N.  Y.  273,  it  was  held  that  al- 

(g)  Lady  Arundel  ».  Phippg,  10  Ves.  jr.  though   a  sale  of  personal  property  is 

145 ;  per  BuUer  J.  in  Hazelington  v.  Gill,  accompanied  by  immedinte  delivery  and 

3  T.  R.  620,  note  (a) ;  Linden  v.  Sharp,  followed  by  actual  change  of  possession, 

6  M.  &  G.  695-898 ;  Fennell  v.  Dawson,  yet,  if  thereafter,  at  however  long  an  in- 

16  C.  B.  355.  terval,  it  comes  again  into  the  possession 

(A)  [Such  is  the  law  generally  in  the  of  the  vendor   by  the  act,  or  with  the 

American  states.      See  1  Chitty  Contr.  knowledge  and  assent  of  the  yendee,  with 

(ILth  Am.  ed.)  571,  and  note  (y^),  where  no  intermediate  change  of  title,  the  pre- 

many  of  the  cases  are  cited ;  2  Kent,  515  sumption  of  fraud  arises,  and  it  devolves 

et  aeq. ;  Ingalls  v,  Herrick,  108  Mass.  351 ;  upon  the  vendee  to  show  that  the  trans- 

post,  §  502,  and  cases  cited  in  notes ;  Put-  action  was  in  good  faith  and  without  in- 

nam    v.  Osgood,  52    N.  H.    146,    1.54;  tent  to  defraud.    Pose,  §  502,  note  (m).] 

Coburn  v,  Pickering,  |3  N.  H.  415-425  ;  (i)  2  Bos.  &  P  59. 

Coolidge  V,  Melvin,  42  N.  H.  510 ;  Page  \k)  1  Ld.  Rayro.  724. 

V.   Carpenter,   10  N.  H.    77;    Shaw    ».  (/)  30  L.  J.  Ch.  777. 

Thompson,  43  N.  H.  130;  Morse  v,  Pow-  (l^)  [It  was  decided  in  Gutting  v.  Jack- 

ers,  17  N.  H.  296.    In  Tilson  v.  Terwilli-  son,  56  N.  H.  253,  that  where  the  posses- 
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§  488.  It  is  well  settled  that  the  mere  intention  to  defeat  the 
execution  of  a  creditor  will  not  avoid  a  sale  as  fraudu-  Mere  intent 
lent,  if  it  be  made  bond  fide  for  a  valuable  consid-  execuUon. 
eration.  (m)  Nor  is  it  a  fraud  to  mortgage  personal  prop- 
erty for  money  actually  lent  to  the  mortgagor,  even  though  the 
mortgagor's  intention  may  be  thus  to  defeat  the  expected  execu- 
tion of  a  judgment  creditor;  (?i)  nor  to  confess  a  judg-  Confession 
ment  in  favor  of  one  creditor  for  the  purpose  of  giving  men^^with 
him  a  preference  over  another  who  is  on  the  eve  of  issu-  ^o^®**^  ^% 
ing  execution  on  a  judgment  previously  obtained.  ((?}         erence. 

§  489.  The  statute  of  17  &  18  Vict.  c.  36,  called  the  «  BiUs  of 
Sale  Act,  1854  '*  (as  amended  by  29  4  80  Vict.  c.  96),  3.,,^^^^,^ 
has  rendered  obsolete  a  part  of  the  law  under  the  statute  «ct!  17  & 

'18  Vict.  c. 

of  13  Eliz.  c  5,  so  far  as  relates  to  the  transfer  of  chat-  86 ;  29  &  so 
tels.  The  first  of  these  acts  is  entitled,  "  An  act  for  ^''''^' ""'  ^' 
preventing  frauds  upon  creditors,  by  secret  bills  of  sale  of  personal 
chattels ; "  and  it  provides  that,  ^'  every  bill  of  sale  of  personal 
chattels  made  after  the  passing  of  this  act,  either  absolutely  or 
conditionally,  or  subject  or  not  subject  to  any  trusts,  and  whereby 
the  grantee  or  holder  shall  have  power,  either  with  or  without  no- 
tice, and  either  immediately  after  the  making  of  such  a  bill  of  sale, 
or  at  any  future  time,  to  seize  and  take  possession  of  any  property 
and  effects  comprised  in  or  made  subject  to  such  bill  of  sale,  and 
every  schedule  or  inventory  which  shall  be  therein  annexed  or 
therein  referred  to,  or  a  true  copy  thereof,  and  of  every  attestation 
of  the  due  execution  thereof,  shall,  together  with  an  affidavit  ol 
the  time  of  such  bill  of  sale  being  made  or  given,  and  a  description 
of  the  residence  and  occupation  of  the  person  making  or  giving 

non  of  chattels  is  retained  by  the  seller  his  bnsiness;  and  it  was  held  that  snch 
after  an  absolate  sale,  it  is  not  a  sufficient  reservation,  being  inconsistent  with  an 
explanation  to  show  that  the  sale  was  absolute  sale»  constitated  a  secret  tmst, 
made  in  the  presence  of  a  witness,  where  from  which  fraud  as  to  the  creditors  of 
it  was  not  attended  with  snch  publicity  as  the  seller  was  an  inference  of  law ;  and 
would  naturally  gtye  notoriety  to  the  that  the  actual  intention  of  the  parties 
transaction,  and  when  there  was  no  change  would  not  be  inquired  into.] 
in  the  possession  or  use  of  the  chattels  to  (m)  Wood  v.  Dixie,  7  Q.  B.  892 ;  Riches 
indicate  that  any  change  in  the  ownership  v.  Evans,  9  G.  &  P.  640 ;  Hale  v,  Metro- 
had  taken  place.  In  Lang  v,  Stockwell,  politan  Omnibus  Company,  30  L.  J.  Ch. 
55  N.  H.  561,  it  appeared  that  upon  the  777. 

sale  of  a  chattel  it  was  agreed  as  part  of  (n)  Darvill  v.  Terry,  6  H.  &  N.  807, 

the  bargain  that  the  seller  should  still  have  and  30  L.  J.  Ex.  855. 

he  right  to  use  the  thing  sold  in  and  about  (0)  Holbird  t;.  Anderson,  5  T.  B.  3d5, 
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the  same,  or  in  case  the  same  shall  be  made  or  given  by  any  per- 
son under  or  in  execution  of  any  process,  then  a  description  of  the 
residence  and  occupation  of  the  person  against  whom  such  process 
shall  have  issued,  and  of  every  attesting  witness  to  such  bill  of 
sale,  be  filed  with  the  officer  acting  as  clerk  of  the  dockets  and 
judgments  in  the  court  of  queen's  bench  within  twenty-one  days 
after  the  making  or  giving  such  bill  of  sale  (in  like  manner  as  a 
warrant  of  attorney  in  any  personal  action  given  by  the  trader  is 
now  by  law  required  to  be  filed),'*  The  section  then  goes  on  to 
declare  that  in  default  of  such  registry  the  bill  of  sale  shall  be  null 
and  void  to  all  intents  and  purposes  whatsoever,  so  far  as  regards 
the  property  in  or  right  of  possession  of  the  goods  sold  which  re- 
mained in  the  apparent  possession  ( j?)  of  the  vendor,  against :  1st, 
his  assignees  in  bankruptcy  or  insolvency ;  (y)  2d,  his  assignees 
in  any  assignment  for  the  benefit  of  creditors ;  3d,  sheriff's  officers 
and  others  seizing  under  execution  ;  and  4th,  all  persons  in  whose 
behalf  process  of  execution  has  issued.  The  act  makes  further 
provisions  for  the  registry  of  such  bills  of  sale,  and  for  the  delivery 
of  copies  and  extracts.  The  bills  of  sale  act,  1866  (29  &  30  Vict, 
c.  96),  requires  a  renewal  of  the  registration  every  five  years,  in 
default  of  which  the  r^stration  ceases  to  be  of  any  effect. 

§  490.  Neither  the  statute  of  Elizabeth  nor  the  bills  of  sale  act 
Contnwt  renders  the  contract  void  between  the  parties^  (r)  and 
not  void-  the  latter  act  carefully  enumerates  those  third  persons 
tween  the  who  shall  remain  unaffected  by  the  contract,  where  the 
^^*^^'        forms  and  requisites  rendered  necessary  by  the  act  have 

(p)  As  to  apparent  possession,  see  Rob-  lespie  v.  Gillespie,  2  Bibb,  89, 91 ;  Sherk 

inson  v.  Briggs,  L.  B.  6  Ex.  1 ;  Ex  parte  v.  Endress,  3  Watts  &  S.  255 ;  Worth  v. 

Lewis,  re  Henderson,  L.  R.  6  Ch.  626.  Northam,  4  Ired.  (Law)  102 ;  Hanrej  v. 

{q)  The  liquidator  of  a  company  is  not  Vamey,  98  Mass.  118 ;  Byrd  v,  Cnrlin,  1 

comprehended  in  these  prorisions  as  being  Humph.  466 ;  Lassiter  v.  Cole,  8  Humph, 

an  assignee  in  bankruptcy  or  insolvency.  621 ;  Ghapin  v.  Pease,  10  Gonn.  69 ;  Nedy 

Be  Marie  Mansions  Go.  L.  B.  4  Eq.  601.  v.  Wood,  10  Yerger,  486  ;  Dunlap  v.  Dun- 

(r)  [A  conreyance  to  defeat  creditors  is  jap,  10  Ohio,  162 ;  Homer  v,  Zimmennan, 
good  as  between  the  parties  and  their  45  111.  14 ;  Stevens  v.  Harrow,  26  Iowa, 
representatives.  2  Sugden  Y.  &  F.  (8th  458 ;  Hill  v.  Pine  Biver  Bank,  45  N.  H. 
Am.  ed.)  718,  and  note  (Z^)  and  cases  cited ;  300 ;  Jones  v.  Bryant,  13  N.  H.  57 ;  Stan- 
Beichart  v.  Oastator,  5  Binney,  109 ;  Dyer  ton  v.  Green,  34  Miss.  676 ;  Lockerson  v. 
V.  Homer,  22  Pick.  253 ;  Nichols  v.  Patten,  Stillwell,  2  Beasley  (N.  J.),  347  ;  Moore 
18  Maine,  231 ;  Thompson  v.  Moore,  36  v.  Meek,  20  Ind.  484 ;  Bobinson  v.  Stew- 
Maine,  47 ;  Randall  v.  Phillips,  3  Mason,  art,  10  N.  Y.  189 ;  1  Gbitty  Gontr.  (11th 
378,  388 ;  Dearman  v.  Badclifie,  5  Ala.  Am.  ed.)  575 ;  Hall  v.  Gaylor,  37  Gonn. 
192;  Den  v,  Monjoy,  2  Halst.  173;  GU-  550,554.] 


BOOK  ni.]  FRAUD.  458 

not  been  complied  with.     Without  these  provisions,  however,  it 
would  not  be  competent  to  either  party  to  impeach  the  provisions 
of  such  a  contract  on  the  ground  that  it  was  intended  as  a  fraud 
on  creditors,  («)  for  the  general  principle  of  law,  that  no  man  shall 
set  up  his  own  fraud  as  the  basis  of  a  right  or  claim  for  his  own 
benefit,  would  clearly  apply,  (f)     But  even  as  to  creditors  such 
conveyances  are  not  void^  but  voidable^  and  the  credit-   Voidable, 
ors  must,  as  in  all  analc^ous  cases,  elect  whether  they  ^  to  cred- 
will  treat  their  debtor's  conveyance  as  valid  or  defeasi-   *^**"' 
ble.   If  the  transferee  makes  a  conveyance  to  a  bond  fide  bond  fide 
third  person  for  a  valuable  consideration,  before  the  bill  ^^  J^' 
of  sale  18  impeached  by  creditors  as  being  in  fraud  of  ^^m  trana- 
their  rights,  the  title  of  such  h(md  fide  third  person  will  fe«e  good 
not  be  disturbed,  (u)     Under  the  statute  of  Elizabeth  it  creditors. 
was  held  in  various  cases  that  as  the  transfer  was  good,   ,?*V?i"^ 

®        '    liable  as 

not  only  between  the  parties,  but  as  against  strangers  trespasser 
not  creditors,  the  sheriff  would  be  held  liable  as  a  tres-   show  both 
passer  if  he  seized  the  goods  on  execution  against  the  i^d^t 
vendor,  unless  he  put  in  evidence  the  writ  to  show  that  White  «. 
he  was  acting  for  a  creditor ;  (a:)  and  in  White  v.  Mor-  ^^ 
ris  (y)  it  was  held,  overruling  Bessey  v.  Windham,  (x)   Windiiam. 
that  it  was  necessary  for  the  sheriff  to  produce,  in  evidence,  the 
judgment  as  well  as  the  writ,  in  order  to  defend  himself  in  such 
cases,  (z) 

§  491.  The  second  section  of  the  bills  of  sale  act  pro-   Second 

,  •^  ,  ,  ,  -^  section,  as 

vides  that  every  defeasance,  or  condition,  or  declaration  of  to  deciara- 
trust,  when  not  contained  in  the  body  of  the  bill  of  sale,    trust,  ap- 
must  be  written  on  the  same  paper,  in  default  whereof   vendor 

(«)  Bessej  v,  Windham,  6  Q.  B.  166;  low,  12  Pick.  S12,  313;  Grout  v.  Hill,  4 

Doe  dem.  Roberts  v,  Roberts,  2  B.  &  A.  Gray,  371,  368,  369 ;    Trull  v.  Bigelow, 

367.  16  Maas.  406.] 

(0  lb. ;  Philpotts  r.  Philpotts,  10  C.  B.  (x)  Doe  dem.  Roberts  v,  Roberts,  2  B. 

85;  20  L.  J.  C.  P.  11 ;  [White  v.  Hunter,  &  A.  367 ;  Bessey  v.  Windham,  6  Q.  B. 

23  N.  H.  128;  Ayers  v,  Hewett,  19  Maine,  166;  Glare  v,  Wentworth,  6   Q.  B.  173, 

281 ;  Taylor  v.  Weld,  5  Mass.  116.    See  note. 

Woods  9.  Kirk,  28  N.  H.  324.]  (y)  H  C.  B.  1015,  and  21  L.  J.  C.  P. 

(u)  Moorewood  v.  South  Yorkshire  Rail-  185. 

way  Company,  3  H.  &  N.  799 ;  28  L.  J.  (z)  [In  Massacbnsetts,  the  writ,  in  snch 

Ex.  114 ;  [Neal  v,  Williams,  18  Maine,  a   case,  ronst  have    been    returned   and 

391 ;  Hoffman  v.  Noble,  6  Met.  68;  Brad-  entered  in  court  to  justify  an  attachment 

ley  V,  Obear,  ION.  H.  477 ;  Ash  v,  Pn^  by  the   sheriff.     Russ  v.    Bntterfield,  6 

nam,  1   Hill,  302,  306,  307 ;   George  v.  Gush.  242.] 
Kimball,  24  Pick.  241 ;  Rowley  v.  Bige- 
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and  yen-  the  bill  of  sale  wiU  be  void,  as  provided  in  the  first  sec- 
dee,  not  to        ^  ^  r>t     ' 

vendee  and  tioD.     In  Robinson  I?.  Colingwood  (a)  it  was  held  that 

Robinson  *^^^  section  applied  only  to  declarations  of  trust  between 

V.  coiing-  the  vendor  and  the  vendee,  not  to  one  between  the  ven- 

Discharge  ^^^  ^^^  *  stranger  to  the  vendor.     A  bill  of  sale,  being 

in  bank-  ^  security  for  a  debt,  becomes  void  when  the  debtor  has 

avoidfs  bill  been  released  by  a  discharge  in  bankruptcy.  (6) 

Obect  of  §  ^^^'  '^^®  decisions  upon  this  statute  have  estab- 
the  statute,  lished  that  the  object  of  the  forms  and  requisites  pre- 
scribed in  it  was  to  afford  to  creditors  and  parties  interested  a 
true  idea  of  the  position  in  life  of  the  vendor,  and  to  give  such 
a  description  of  the  residence  and  occupation  of  the  vendor  and 
witnesses  as  would  enable  persons  interested  in  the  matter  to 
trace  out  who  is  the  person  giving  the  bill  of  sale,  and  who  the 
DeflcripUon  witnesses  are,  so  as  to  ascertain  the  bona  fides  of  the 
and  wft^*^  transaction.  (<?)  Any  misdescription  or  non-description 
nesses.  in  these  particulars  will,  therefore,  vitiate  the  bill  of  sale. 
Among  the  very  numerous  cases  which  have  been  decided  on  this 
Description  point,  the  following  are  selected  as  fair  examples:  It 
tion.  has  been  held  insufficient  to  describe  as  ^^  gentleman  " 

only,  a  clerk  in  the  audit  office,  (rf)  or  an  attorney's  clerk,  (e)  or 
silk-buyer,  (/)  but  such  a  description  was  held  sufficient  where 
Must  be  re-  the  party  had  no  occupation.  (^)  And  it  will  not  be 
affidavit.  Sufficient  for  the  affidavit  to  refer  to  the  bill  of  sale  for 
the  necessary  description  of  the  vendor's  residence  and  occupa- 
tion, but  they  must  be  repeated  in  the  affidavit,  (A)  so  that 
where  the  affidavit  described  the  deponent  as  ^^  the  said  J.  B.  of 
No.  9  Geoi*ge  Street,  in  the  said  bill  of  sale  mentioned,"  it  was 
held  insufficient,  because  not  stating  his  occupation  of  hotel- 
keeper,  (z) 

(a)  34  L.  J.  C.  P.  18.  Ex.  114 ;  Bath  v.  Sntton,  3  H.  &  N.  382  ; 

(b)  Thompson  v.  Cohen,  L.  R.  7  Q.  B.  27  L.  J.  Ex.  388  ;  Nicholson  v.  Cooper,  3 
527  ;  Cole  v.  Kernott,  L.  R.  7  Q.  B.  534.  H.  &  N.  384 ;  London  Loan  Company  v. 

(c)  Per  Blackburn  J.  in  Briggs  v.  Boss,  Chace,  12  C.  B.  N.  S.  730;  31  L.  J.  C. 
L.  R.  3  Q.  B.  268-270.  P.  314;  Grant  v.  Shaw,  L.  R.  7  Q.  B. 

(d)  Allen  u.  Thompson,  1  H.  &  N.  15  ;  700 ;  Broderick  v.  Scald,  L.  R.  6  C.  P.  98. 
25  L.  J.  Ex.  249.  {h)  Hatton  t7.  English,  7  E.  &  B.  94; 

(e)  Tuton  v,  Sanoner,  3  H.  &  N.  280 ;  26  L.  J.  Q.  B.  161. 

27  L.  J.  Ex.  293  ;  Beales  v.  Tennent,  29  (t)  Pickard  v.  Bretts,  5  H.  &  N.  9  ;  29 

L.  J.  Q.  B.  188.  L.  J.  Ex.  18.    See,  also,  Foulger  r.  Tay- 

(/)  Adamsv.  6raham,33L.J.Q.B.7l.  lor,  5  H.  &  N.  202;   29  L.  J.  Ex.  154. 

(g)  Morewood  v.  South  Yorkshire  Rail-  But  see  Jones  v.  Harris,  L.  R.  7  Q.  B. 

way  Company,  3  H.  &  K.  798;  28  L.  J.  157. 
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§  498.  The  residence  of  the  witness  has  been  held  sufficiently 
indicated  by  giving  his  place  of  business,  without  de-  . 

scribing  the  place  where  he  sleeps.  (A)     A  residence  de-   of  resi- 
Bcribed  as  "  New  Street,  Blackfriars,  in  the  County  of 
Middlesex,"  without  adding  the  "  City  of  London,"  was  held  suffi- 
cient :  (l)  and  in  Briggs  v.  Boss  (m)  the  attesting  wit-  Briggs ». 
ness  stated :  "  I  reside  at  Hanley,  in  the  County  of  Staf-   ^^^ 
ford,  and  am  an  accountant,"  and  this  was  held  sufficient  both  as 
to  residence  and  occupation,  although  it  was  proven  that  Hanley 
was  a  borough  containing  40,000  inhabitants,  and  although  the 
deponent  was  a  clerk  of  an  accountant  residing  in  Manchester, 
whose  name  was  over  the  door  of  the  place  of  business  in  Hanley  ; 
these  facts  being  overcome  by  proof,  first,  that  hundreds  of  letters 
reached  the  deponent  addressed  Hanley  only  ;  and,  secondly,  that 
although  he  was  only  a  clerk  at  Hanley  for  the  Manchester  ac- 
countant, he  was  allowed  by  his  employer  to  do  business  occasion- 
ally on   his  own  account.     An  affidavit  describing  the   Affidavit 
vendor's  residence  and  occupation  to  the  "  best  of  the  belief.^ 
belief "  of  the  witness,  was  held  sufficient   by  the  ex-   Trading 
chequer  of  pleas,  in  Roe  v.  Bradshaw.  (n)     In  Shears  v.   maygT^ 
Jacobs  (o)  it  was  held  that  a  trading  company  is  com-   *>»"  o' "*^«- 
petent  to  give  a  bill  of  sale,  and  that  an  affidavit  describing  the 
company  as  "  The  Glucose  Sugar  and  Coloring  Com-  Directors 
pany,"  and  giving  the  address  of  its  principal  office,  was   feaif  nof 
a  sufficient  compliance  with  the  act.    It  was  further  held   ^nde?Ae 
in   this   case,  and  in  Deffell  v.  White  (L.  R.  2  C.  P.   ^^ 
144),  that  directors  attesting  the  seal  of  the  company  were  not 
witnesses  within  the  meaning  of  the  act,  whose  residences  it  is  nec- 
essary to  state. 

§  494.  In  Marples  v,  JIartley  (jp)  the  facts  were  that  a  bill  of 
sale  was  given  on  the  27th  June,  and  a  creditor's  execu-  Registry 
tion  levied  on  the  5th  July,  within  the  twenty-one  days  ^^^^^ 
allowed  for  registration.     The  purchaser  did  not  register  ^^*  ^^* 

Ik)  AttenboTOogh  v.  Thompson,  2  H.  &  541  ;  27  L.  J.  Q.  B.  124 ;  Re  Hams,  10 

N.  559 ;  27  L.  J.  Ex.  23;  Blackwell  v.  Ir.  Ch.  Rep.  100 ;  1  L.  T.  N.  S.  467. 
England,  8  E.  &  B.  56 :  27  L.  J.  Q.  B.        (n)  L.  R.  1  Ex.  106 ;  35  L.  J.  Ex.  71. 
124.  (o)  L.  R.  1  C.  P.  513 ;  85  L.  J.  C.  P. 

(/)  Hewer  v.  Cox,  3  E.  &  £.  428 ;  SO  L.  241. 
J.  Q.  B.  78.  (;>)  1  B.  &  S.  1  ;  30  L.  J.  Q.  B.  92. 

(to)  L.  R.  3  Q.  B.  268 ;  37  L.  J.  Q.  B.  See,  also,  Banbury  v.  White,  2  H.  &  C. 

See,  alM>,  Blackwell  v.  England,  8  £.  &  B.  300 ;  31  L.  J.  Ex.  258. 
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been  taken   at  all.     Held  that  his  title  under  the  bill  of  sale  waa 

bv  cred~ 

itor  in  exe-  good ;  the  court  declaring  that  "  two  things  are  required 
within  before  the  requirements  of  the  statute  need  be  complied 
twrenty-one  ^^j^.  ^jj^  apparent- possession  of  the  goods,  and  the 
liarpiesv.  lapse  of  the  twenty-one  days.  The  assignee  has  the 
Hartley.  period  of  twenty-one  days  within  which  he  may  com- 
plete his  title  by  registering  the  bill  of  sale ;  but  if  he  takes  pos- 
session under  it  in  the  mean  time,  he  need  not  register  at  all. 
Here  it  was  not  invalidated  at  the  time  the  goods  were  received 
by  the  sheriff.  It  therefore  gave  the  claimant  a  good  title  to  the 
goods  till  he  had  so  seized  them,  or  had  registered  it  within  the 
twenty-one  days." 

§  495.  In  Richards  v.  James  (9)  the  vendor  had  executed,  at 
Richards  v.  different  dates,  two  bills  of  sale,  each  for  150Z.,  to  two 
James.  different  vendees,  for  the  same  goods.  The  first  pur- 
chaser had  failed  to  register  in  time,  but  the  second  had  made 
Effect  of      proper  registry  and  was  ignorant  of  the  prior  bill  of  sale. 

registry  of    Xhe  sheriff  then  levied  on  the  eoods  (which  had  re- 
second  bill  ,         ,  ,  .1 
of  sale         mained  in  possession  of  the  vendor),  in  behalf  of  execu- 

when  flrat 

is  unreg-  tion  creditors.  On  this  state  of  facts  it  was  held  that, 
istore  .  although  in  the  absence  of  an  execution  the  first  vendee 
would  have  been  preferred,  because  there  is  nothing  in  the  act 
which  makes  it  necessary  to  register  a  bill  of  sale  as  against  the 
holders  of  a  second  hill  of  sale^  whether  the  latter  be  registered  or 
not,  yet  the  execution  in  this  case  had  defeated  the  first  bill  of  sale, 
.which,  being  unregistered,  was  declared  by  the  law  to  be  "  null 
and  void  to  all  intents  and  purposes  whatsoever,"  when  opposed 
to  the  execution  creditors ;  that  it  was  the  second  registered  bill 
of  sale  which  had  prevailed  against  the  execution  creditors,  and 
that  the  second  vendee  was  therefore  entitled  to  priority  over  the 
first,  the  creditors  having  waived  their  claim  to  any  surplus  that 
might  exist  after  satisfying  the  second  vendee.  In  Ex  parte  Allen 
Ex  parte  (^'  ^'  ^^  ^^*  ^09)  will  be  found  a  decision  as  to  the 
Allen.  relative  rights  of  two  holders  of  a  bill  of  sale  after  the 
bankruptcy  of  the  debtor,  where  the  second  purchaser  took  pos- 
session in  ignorance  that  the  first  purchaser  had  registered  his  bill 
of  sale. 

§  496.  The  bills  of  sale  act  does  not  include  transfers  of  ships 
or  parts  thereof,  transfers  in  the  ordinary  course  of  trade  or  caU- 

(q)  L.  B.  2  Q.  B.  285. 
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inff^  %€de9  of  ffoods  at  sea  or  in  foreign  ports,  bills  of  lading,  India 
warrants,  warehousemen's  certificates,  warrants  for  de-  Act  not 
livery  of  goods,  or  any  document  used  in  the  ordinary  S* gh,^^  * 
course  of  business  as  proof  of  the  possession  or  control  J^Jj^^^*"*" 
of  goods,  or  authorizing*  the  holder  to  transfer  or  receive  course  of 
the  goods  thereby  represented,  or  shares  in  public  stocks,  nor  goodn 
or  in  joint  stock  or  incorporated  companies,  or  choses  ofkding/ 
in  action,  (r)     The  decisions  on  the  validity  of  trans-   ^' 
fers  of  future  property  under  bills  of  sale  have  already  been 
considered,  book  I.  part  I.  ch.  iv.  Of  the  Thing  Sold.     Where 
machinery  on  land  is  mortgaged  t(^ether  with  the  land, 
this  does  not  constitute  a  bill  of  sale  of  the  machinery ; 
but  where  machinery  is  only  -trade  fixtures,  and  is  conveyed  by  bill 
of  sale  distinct  from  the  land  mortgaged,  the  bills  of  sale  Receipt  by 
act  applies.  («)     A  receipt  for  money  by  a  husband  to  for  money 
the  trustees  of  his  wife's  settlement,  **  for  the  purchase  ^p  p„^  * 
of  my  household  goods  contained  in  the  inclosed  inven-  Joluehoid 
tory,"  was  held  not  to  be  a  bill  of  sale  in  the  case  of  All-  goods. 
sop  V.  Day.  (t^ 

§  497.  Contracts  of   sale  will  also  be  avoided   as  fraudulent 
against  creditors  when  made  in  furtherance  of  an  at-   Sale  for 
tempt  to  disturb  the  principles  on  which  the  bankrupt  STs^^ing 
and  insolvent  laws  of  the  country  are  based,  the  object  2^0*08^ 
of  these  laws  being  to  secure  an  equal  ratable  distribu-  creditors, 
tion  of  the  debtor's  property  among  his  creditors.     All  contracts, 
including  that  of  sale,  are  voidable  as  fraudulent  when  made  for 
this  purpose.     In  all  contracts  between  an  insolvent  and  his  cred- 
itors, the  law  imports  a  tacit  stipulation  that  all  shall  share  alike, 
pari  passu  ;  and  that  it  shall  not  be  competent  for  any  one  of 
them,  without  the  knowledge  of  the  rest,  to  secure  any  benefit  or 
advantage  in  which  they  have  no  share,  (u) 

(r)  17  &  18  Vict.  c.  36,  s.  7.  v.  Hodgson,  16  Q.  B.  689 ;  20  L.  J.  Q.  B. 

(s)  Mather  v.  Fra8er,25  L.  J.  Ch.36l;  839;  Britten  v.   Hughes,   5   Bing.  460; 

Waterfiill  v.  Penistone,  6  £.  &  B.  876 ;  and  Coleman  v.  Waller,  3  T.  &  J.  212 ;  Wells 

26  L.  J.  Q.  B.  100.  V.    Girling,    1    B.   &  B.  447  ;  Elliott  v. 

(0  7  H.  &  N.  457 ;  and  31  L.  J.  Ex.  Bichardaon,   L.  R.   5  C.  P.  744.    See, 

105.    See,  also,  Byerley  v.  Prevost,  L.  R.  also,  Jackson  v,  Dachaise,  3  T.  R.  551 ; 

6  C.  P.  144.  and  Nanes  v.  Carter,  L.  R.  1  P.  C.  342, 

(u)  Dalgleish  v.  Tennent,  L.  R.  S  Q.  for  an  instmctive  opinion  of  Lord  West- 

B.  49;  36  L.  J.  .Q.  B.  10;  Howden   v.  bary,  on  the  constmction  of  statutes  set- 

Haigh,  11  A.  &  E.  1033 ;  Higgins  v.  Pitts,  ting  aside  sales  made  in  contemplation  of 

4  Ex.  312 ;  Wilson  9.  Ray,  10  A.  &  E.  82 ;  bankrnptcy.] 
Leicester  v.  Rose,  4  East,  371 ;  Mallaliea 
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§  498.  In  this  connection  it  may  be  useful  to  refer  to  a  class 
Retain  of  of  cases  which  will  again  come  under  consideration  in 
S^id^  the  chapter  treating  of  "  Stoppage  in  Transitu."  The 
an^fnMi-''^  equity  in  favor  of  returning  goods  to  an  unpaid  vendor 
vent.  by  a  buyer  who  finds  that  he  is  insolvent,  and  will  be 

unable  to  pay  for  them,  is  so  strong  in  its  appeal  to  the  conscience 
of  honest  men,  that  cases  have  frequently  arisen  where  the  buyer, 
on  becoming  insolvent,  has  attempted  to  prevent  the  goods  from 
being  fused  into  the  common  mass  of  assets  by  rejecting  them,  or 
rescinding  the  sale,  and  returning  the  goods. 

§  499.  In  some  early  cases,  before  the  principles  were  well 
Eari^r cases  settled,  countenance  was  given  to  the  idea  that  a  buyer 
rescission  might  rescind  2L  sale  after  its  performance  by  the  actual 
after^deiiv-  delivery  of  the  goods  into  his  possession,  if  the  rescission 
^r^if  b Vre  ^^  accomplished,  and  the  goods  returned  to  the  vendor, 
an  act  of  before  the  buyer  committed  an  act  of  bankruptcy.  The 
niptcy.  earliest  case  on  the  subject  was  Atkin  v.  Barwick,  (a?) 
variously  reported,  and  of  which  a  full  account  was  given  by  Lord 
Abinger  in  his  dissenting  opinion  in  James  v.  Griffin,  (y)  But 
although  this  case  subsequently  received  countenance  in  Alderson 
V.  Temple,  (2;)  in  Harman  v.  Fisher,  (a)  and  various  other  cases, 
Overruled     and  was   made   the  basis  of   the  decision   in    Salte  v. 

in  later 

cases.  Field,  (6)  yet  the  ratio  decidendi  was  constantly  ques- 

tioned, and  it  is  now  perfectly  well  settled  that  if  the  insolvent 
vendee  has  come  into  actual  possession  of  the  goods,  he  cannot 
rescind  the  contract  and  return  the  goods  to  the  vendor,  for  that 
would  be  a  clearly  fraudulent  preference  in  favor  of  the  vendor. 
This  was  first  distinctly  held  by  Lord  Kenyon  and  the  king's 
bench,  in  Barnes  v.  Freeland,  (c)  almost  immediately  after  the  de- 
cision given  by  them  in  Salte  v.  Field,  (6)  and  the  question  now 
Now  only  always  turns  upon  the  point  whether,  first,  the  buyer 
Jj^5J*the  ^^  ^^^*  anything  undone  for  the  perfect  transfer  of  the 
property  property  to  himself,  in  which  case  the  sale  being  incom- 
compietely  plete,  he  may  honestly  decline  to  complete  it  to  the  prej- 
Sdiy,  pos-  *    udice  of  his  vendor ;  or,  secondly,  whether,  although  the 

(x)  1  Stra.  165;  10  Mod.  432;  Fortes.        (c)  6   T.   R.   80.    See,   also,  Neate  v, 

353.  Ball,  2  East,  123;  Richardson  v.  Goss,  3 

{y)  2  M.  &  W.  623-639.  B.  &  P.  119 ;  Heinecke  v.  Erie,  in  Cam. 

(«)  4  Burr.  2235.  Scacc.  8  E.  &    B.  410 ;   28  L.  J.  Q.  B. 

(a)  Cowp.  117.  79. 
(6)  5  T.  R.  211. 
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transfer  of  the  property  be  complete,  the  transit  into  J^^ion  has 
his  possession  remains  incomplete,  in  which  event  he  ^y  buyer. 
may  honestly  refuse  the  possession,  so  as  to  leave  fco  his  vendor 
the  right  of  stoppage  in  transitu^  which  will  be  equally  available 
to  the  latter  if  he  can  accomplish  it  before  the  assignees  get  pos- 
session of  the  goods. 

§  500.  An  instance  of  the  first  kind  is  given  in  Nicholson  v. 
Bower,  (rf)  where  wheat  was  purchased  by  sample,  and  Nicholson 
forwarded  to  the  purchaser  by  railway,  and  on  arrival  •'  i^o^e^. 
at  the  railway  warehouse,  a  bulk  sample  was  taken  to  the  pur- 
chaser by  his  orders,  and  found  to  correspond,  but  the  purchaser, 
knowing  himself  to  be  insolvent,  told  his  carman,  "  Don't  cart  it 
home  at  present."  The  sale  was  by  parol,  and  the  impression  of 
the  judges  evidently  was,  that  the  transit  was  at  an  end,  so  that 
the  vendor's  right  of  stoppage  was  gone;  but  the  value  being 
over  lOZ.,  the  sale  was  incomplete  under  the  statute  of  frauds, 
unless  the  vendor  had  accepted  as  well  as  received  the  goods,  and 
although  it  might  be  his  duty  to  accept  when  he  found  that  the 
bulk  accorded  with  the  sample  according  to  his  verbal  agreement, 
yet  if  he  chose  not  to  accept,  the  sale  was  incomplete,  and  his 
object  of  returning  the  goods  to  his  vendor  would  thus  be  accom- 
plished. In  the  language  of  Erie  J.  in  commenting  on  the  buy- 
er's action,  '^  The  meaning  of  all  this  seems  to  be  this :  ^  I  will 
hold  my  hand  :  in  honesty  the  wheat  ought  to  go  back  as  I  cannot 
pay  for  it ; '  and  he  sends  the  next  day  a  notice  to  the  vendor, 
and  is  willing  that  it  should  get  back  to  him,  if  by  law  it  might. 
The  bankrupt  broke  his  contract,  mayhap,  by  not  accepting,  but 
that  does  not  show  that  there  was  an  acceptance."  But  even  if 
the  property  had  passed,  it  may  be  that  the  possession  is  not  yet 
obtained,  and  the  buyer  may  then  honestly  reject  it  without  ex- 
posing himself  to  the  charge  of  giving  an  undue  preference  to  one 
creditor  over  the  others.  The  different  cases  in  which  buyers 
have  adopted  this  course  and  thus  kept  unimpaired  the  vendor's 
right  of  stoppage  in  transitu^  are  referred  to  in  the  note,  (c) 

id)  E.  &  E.  172 ;  28  L.  J.  Q.  B.  97  ;  James  v.  Griffin,  2  M.  &.  W.  623;  Siffken 

and   see  Richardson  v,  Gobb,  S  B.  &  P.  v.  Wn,y,  6  East,  371 ;   Hcincke  v.  Erie, 

119.  28  L.  J.  Q.  B.  79;  and  8  E.  &  B.  410; 

(e)  Atkins  v.  Barwick,  1  Str.  165;  10  Bolton  v,   Lancashire  &   York  Railway 

liod.  432 ;  Fortes.  353 ;  Salte  v.  Field,  5  Company,  L.  R.   I  C.  P.  431 ;  35  L.  J. 

T.  R.  211;   Bartram   v.  Farebrother,  4  C.  P.  137;  Whitehead  v.  Anderson,  9 

Bing.  579 ;  Smith  v.  Field,  5  T.  R.  402 ;  M.  &  W.  529.    See  remarks  of  Parke  B. 


460  AVOIDANCE  OP  THE  CONTRACT.  [BOOK  HI. 

§  601.  The  reader  is  also'referred  to  a  very  singular  case,  that 
Dixon  V.  of  Dixon  V.  Baldwin,  (/)  where  the  king's  bench  de- 
Baidwin..  ^ided  that,  although  the  transit  was  at  an  end,  and 
although  both  the  property  and  possession  were  confessedly  in  the 
vendee,  yet  under  the  special  circumstances  of  the  case  the  buyer 
had  not  laid  himself  open  to  a  charge  of  fraudulent  preference  by 
rescinding  the  contract,  because  it  was  done  by  advice  of  counsel, 
after  a  statement  of  his  intention  to  do  so,  made  to  his  creditors 
at  a  meeting  called  by  him,  and  not  done  with  the  voluntary  in- 
tention of  giving  an  undue  advantage.  The  judges  were  not 
unanimous,  and  the  question  was  considered  by  the  majority 
rather  as  one  of  fact  than  of  law. 

§  502.  In  America,  it  is  somewhat  remarkable  that  the  ruling 
Decisions  of  the  king's  bench,  in  Edwards  v.  Harben,  (^)  has  not 
in  America.  ^^^^  y^^^  followed  to  its  full  extent,  but  the  doctrine 
Hai^n  *  has  been  pushed  even  beyond  the  principle  there  estab- 
foUowed.  lished.  Chancellor  Kent  erroneously  supposes  the  Eng- 
lish law  to  be  unsettled  on  the  question,  (A)  but  he  states  it  to  be 
the  established  law  in  the  federal  courts  of  the  United  States, 
that  an  absolute  bill  of  sale  is  itself  a  fraud  in  law  unless  pos- 
session accompanies  and  follows  the  deed  ;  and  in  a  recent  case  (i) 
it  was  even  decided  that  the  bona  fides  of  the  transaction  between 
the  parties,  and  the  fact  that  possession  remained  with  the  ven- 
dor for  justifiable  purposes,  would  not  suffice  to  render  the  sale 
valid.  This  seems  also  to  be  the  doctrine  of  the  state  courts  in 
Virginia,  (A)  South  Carolina,  (l)  Pennsylvania,  (m)  Illinois,  (n) 

in  Van  Casteel  v,  Booker,  at  p.  14 ;  18  287,  324,  325 ;   Curd  v.  Miller,  7  Grat- 

L.  J.  £z.9;  [Grout  v.  Hill,  4  Graj,  361,  tan,  185.] 

367.]  (/)  [See  Terry  v.  Belcher,  1  Bailey,  568 ; 

(/)  5  East,  175.  Smith  v,  Henry,  2  Bailey,  118.] 

(g)  2  T.  B.  587.  (m)  [See  Born  v.  Shaw,  29  Penn.  St 

(A)  2  Kent,  521.  288  ;  Dawes  v.  Cope,  4  Binn.  258  ;  Babb 

(t)  The  Romp,  Olcott's  Adm.  196,  dted  v.  Clemson,  10  Serg.  &  B.  419  ;  Shaw  v. 

in  note  at  p.  697,  2  Kent,  11th  ed.  Levy,  17  Serg.  &  R.  99;  Davis  v.  Bigler, 

{k)  [The  doctrine  and  cases  were  thor-  62  Penn.  St.  242.    It  is  held  in  Pennsyl- 

onghly  reviewed  in   Davis  v.  Turner,  4  vania,  that,  as  against  creditors,  if  the 

Grattan,  422,  and  substantially  the  £ug^  possession  does  not  follow  as  well  as  ac- 

Iish  doctrine  was   established,  and  now  compnny  a  sale,  it  is  a  fraud  in  law,  with- 

prevails   in   Virginia.     See   Forkner   v,  out  regard  to  the  intent  of  the  parties,  and 

Stewart,  6  Grattan,  198,  204  ;  Baltimore  becomes  a  question  for  the  court  and  not 

&  Ohio  B.  B.    Co.  V,    Glenn,  28  Md.  for  the  jury.    Toung  t7.  McClure,  2  Watts 

(n)  [See  Thornton  v.  Davenport,  1  Scam.  296.] 
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New  Jersey,  (<?)  Vermont,  (p)  and  Connecticut,  (j)  while  the  Eng- 
lish role  pervades  the  other  states,  (r) 

&  S.  147,  and  cases  cited.  In  Garman  i;.  is  left  to  the  jnrj,  in  Vermont  Roth- 
Cooper,  72  Penn.  St  37,  Thompson  C.  J.  child  v.  Bowe,  44  Yt  389.  Taking  pos- 
said :  "  On  a  sale  of  goods  and  chattels  session  of  land  nnder  a  lease  is  good  pos- 
they  most  either  pass  out  of  the  seller  to  session  of  the  personal  property  upon  it 
the  bnyer,  or  the  seller  must  pass  away  and  sold  with  it  Bothchild  v.  Bowe, 
from  them,  leaving  them  in  the  exdnsive  supra,] 

possession  of  the  buyer.     The   transfer  (q)  [See  Norton  v,  Doolittle,  32  Conn, 

must  be  actual,  continuing,  and  exclusive  405;   Wells   v.    Camp,  14    Conn.  219; 

in  him.    In  all  cases  where  the  delivery  of  Crouch  v.  Currier,  16  Conn.  505 ;  Carter 

possession  has  been  but  temporary,  and  v,  Watkins,  14  Conn.  240 ;  Hall  o.  Qay- 

followed  by  a  return  to  the  seller,  the  law  lor,  37  Conn.  550,  554 ;  Webster  v.  Feck, 

regards  it  as  colorable  and  fraudulent  in  81  Conn.  496,  500 ;  Hatstat  v.  Blakeslee, 

law."    See  Tilson  v.  Terwilliger,  56  N.  41  Conn.  301.] 

T.  273 ;  Worman  v.  Kramer,  73  Penn.  (r)  [Moog  v.  Benedicks,  49  Ala.  512 ; 

St  378  ;  Gray  v.  Sullivan,  10  Nev.  416.]  Phillips  v,  Beitz,  16  Kansas,  396.    But 

(o)  [See  Sterling  17.  Van  Cleve,  7  Halst  see,  as  to  California,  Chevey  v.  Palmer, 

285  ;  Mount  v.  Hendricks,  2  South,  738;  G  Cal.  119 ;  as  to  Florida,  Gribson  v.  Love, 

Cumberland  Bank  v,  Hann,  4  Harr.  (N.  4  Florida,  217 ;   as  to  Iowa,  Prather  v. 

J.)  166.]  Parker,  24   Iowa,    26 ;   as  to  Missouri, 

(p)  [Houston  V.  Howard,  39  Vt  54.  King  v.  Bailey,  6  Missou.  575 ;  Foster  v. 

In  cases  where  the  evidence  is  doubtful  Wallace,  2  Misson.  281.] 
or  conflicting,  the  question  of  possession 
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SECTION  I.  —  AT  COMMON  LAW. 

§  503.  The  contract  of  sale,  like  all  other  contracts,  is  void 

Sale  void  ^^^^^  entered  into  for  an  illegal  consideration  or  for 

when  en-  purposes  violative  of  good  morals  or  prohibited  by  the 

for  illegal  law-giver.     The  thing  sold  may  be  such  as  in  its  nature 

purpose.  ^jji^Q^  lorm  the  subject  of  a  valid  contract  of  sale,  as 
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an  obscene  book  or  an  indecent  picture,  which  are  deemed  by  the 
common  law  to  be  evil  and  noxious  things.  The  article  sold  may 
be  in  its  nature  an  innocent  and  proper  subject  of  commercial  deal- 
ings, as  a  drug,  but  may  be  knowingly  sold  for  the  purpose,  pro- 
hibited by  law,  of  adulterating  food  or  drink.  Or  the  sale  may  be 
prohibited  by  statute  for  revenue  purposes,  or  other  motive  of 
public  policy.  In  all  these  cases  the  law  permits  neither  party  to 
maintain  an  action  on  such  a  sale. 

§  504.  The  subject  will  be  considered  in  two  parts :  1st,  with 
reference  to  the  common  law  ;  2d,  the  acts  of  parliament.   At  com- 
mon law  the  rule  is  invariable :  Ex  turpi  cauBd  non  ori-  niegai  act 
tur  actio.     And  this  rule  is  as  applicable  to  a  plea  as  to  gSiVSr 
a  declaration ;   for,  as  was  said   by  Lord  Mansfield   in   ^gu°®*£" 
Montefiori  v.  Montefiori,  (a)  ^*  no  man  shall  set  up  his  action, 
own  iniquity  as  a  defence  any  more  than  as  a  cause  of  action."  (6) 
Sales  are  therefore  void  and  neither  party  can  maintain  an  action 
on  them,  if  the  thing  sold  be  contrary  to  good  morals  or  public 
decency.  ((?)      Sales  of  an   obscene   book,  Qd)   and   of   indecent 

(a)  W.    Bl.  363 ;   and  see,   also.  Doe  This  disability  on  the  part  of  the  seller  to 

dein.  Roberts  v.  Roberts,  2  B.  &  A.  367.  reclaim  the  goods  will  arail  the  purchaser 

(6)  See  the  authorities  collected  in  the  holdinfi^  them  as  a  sufficient  title.    Ames 

notes  to  the  leading  case  of  Collins  v,  J.  in  Horton  v.  Buffi ngton,  supra ;  Myers 

Blantem,  in  1  Sm.  L.  C.  325.  v.  Meinrath,  101     Mass.    366  ;    King    v. 

(c)  [In  such  cases,  the  law  leaves  the  Green,  6  Allen,  139.  In  Forster  v.  Thurs- 
parties  where  it  finds  them.  See  Roll  v,  ton,  11  Cush.  323,  Bigelow  J.  said :  "  The 
Raguet,  4  Ohio,  400;  S.  C.  7  Ohio,  76;  well  settled  principle  of  law  is,  that  no 
Moore  v.  Adams,  8  Ohio,  372  ;  Rowan  v.  one,  knowingly  participating  in  a  trans- 
Adams,  1  Sm.  &  M.  45 ;  Dixon  v.  01m-  action  intended  to  accomplish  a  purpose 
stead,  9  Yt.  310 ;  Foote  v.  Emerson,  10  forbidden  by  law,  can  bring  an  action  for 
yt.3d8;  Back  t7.  Albee,  26yt.l84;  Ochse  any  cause  directly  connected  wiih  that 
V.Wood,  5  Centr.  Law  Joum.  217,  218.  illegality.  The  unconscientious  nature  of 
"  The  defence  of  illegality  prevails,  not  as  the  defence  is  not  a  valid  answer  to  it.  It 
a  protection  to  the  defendant,  but  as  a  is  allowed,  not  out  of  consideration  or 
disability  in  the  plaintifil"  Wells  J.  in  favor  gto  a  guilty  participator,  but  from 
Myers  p.  Meinrath,  101  Mass.  367.  "  The  motives  of  public  policy."  Lord  Mans- 
policy  of  the  law  is  to  leave  the  parties  field  in  Holman  v.  Johnson,  Cowp.  341, 
in  ail  snch  cases  withont  remedy  against  343 ;  Parsons  C.  J.  in  Greenwood  t;. 
each  other."  Ames  J.  in  Horton  r.  Buf-  Curtis,  6  Mass.  380;  Hoover  v.  Pierce,  26 
fington,  106  Mass.  400.  See  Sampson  i;.  Miss.  627 ;  Ochse  v.  Wood,  5  Centr.  Law 
Shaw,  101  Mass.  149.  When  a  party  has  Joum.  217,  218.  Although  usually  in 
sold  and  delivered  goods  under  a  contract  practice  the  application  of  the  maxim,  m 
of  sale  void  for  illegality,  he  can  neither  pcari  delicto  melior  est  conditio  possidentis,  is 
recover  the  price  agreed  to  be  paid,  nor  insisted  upon  by  the  defendant  In  answer 
reclaim  the   goods  from  the  purchaser,  to  a  prima  facie  case,  it  does  not  depend 

(d)  Foplett  t;.  Stockdale,  By.  &  Moo.  837. 
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prints  or  pictures,  (e)  have  been  held  illegal  and  void  at  common 
law. 

§  505.  Even  where  part  only  of  the  consideration  of  a  contract 
Considora-  is  illegal,  the  whole  contract  is  void  and  cannot  be  en- 
in  port.  forced.  This  was  treated  as  established  law  by  Tindal 
C.  J.  in  Waite  v.  Jones,  (/)  on  the  authority  of  Feather- 
ston  V.  Hutchison ;  (^)  and  was  affirmed  by  all  the  judges  who 
Jones  9.       delivered  opinions  in  the  exchequer  chamber  in  Jones 

Scottv  ^'  ^*^*®'  (^)     So,  in  Scott  v.  Gillmore,  (i)  a  bill  of  ex- 

GUimore.  change  was  held  void  where  part  of  the  consideration 

2J2JJ["^  was  for  spirits  sold  in  violation  of  the  tippling  acts. 

Rom.  But,  in  Crookshank  v.  Rose,  (Je)  where  the  action  was 

npon  any  technical  rale  as  to  which  party  that  the  purchaser  of  spirituoas  liqaors 
is  the  first  to  urge  it  npon  the  court  in  sold  without  a  license,  in  riolation  of  a 
the  pleadings.  Ames  J.  in  Shaw  v.  statute  inflicting  a  penalty  on  the  seller, 
Sampson,  101  Mass.  145, 152.  Caset  of  may  recoyer  for  a  deceit  and  false  war- 
iUegality  where  parttet  are  not  in  pari  de-  ranty  in  the  sale,  if,  at  the  time  when  he 
licto.  In  Lowell  v.  Boston  &  Lowell  R.  R.  bought,  he  had  no  notice  that  the  sale  was 
Co.  23  Pick.  32,  Wilde  J.  said :  *'  In  re-  made  without  a  license.  See  and  oon- 
spect  to  offences,  in  which  is  inyolved  any  sider  the  opinion  of  Perley  C.  J.  in  this 
moral  delinquency  or  turpitude,  all  parties  case.  See  Watrous  v.  Blair,  32  Iowa,  58.] 
are  deemed  equally  guilty,  and  courts  will  (e)  Fores  v.  Johns,  4  Esp.  97. 
not  inquire  into  their  relatiye  guilt.  But  (/)  l  Bing.  N.  C.  656. 
where  the  offence  is  merely  malum  prohibit  (g)  Cro.  Eliz.  199. 
turn,  and  is  in  no  respect  immoral,  it  is  (A)  5  Bing.  N.  C.  341.  See,  also, 
not  against  the  policy  of  the  law  to  in-  Shackell  v.  Rozier,  2  Bing.  N.  C.  634 ; 
quire  into  the  relatiye  delinquency  of  the  and  Hopkins  v.  Prescott,  4  C.  B.  578 ; 
parties,  and  to  administer  justice  between  [Ladd  v.  DilUngham,  34  Maine,  316 ; 
them,  although  both  parties  are  wrong  Deering  v.  Chapman,  22  Maine,  488; 
doers."  See  Sampson  v,  Shaw,  101  Mass.  Clark  v,  Ricker,  14  N.  H.  44 ;  Prescott  v, 
150 ;  Butler  v.  Northumberland,  50  N.  H.  Norris,  82  N.  H.  101,  104 ;  Cobnm  v. 
33,  39  ;  White  v.  Franklin  Bank,  22  Pick.  Odell,  30  N.  H.  540 ;  Carleton  v.  Woods, 
181;  Concord  v.  Delaney,  58  Maine,  309  ;  28  N.  H.  290;  Rose  i;.  Truax,  21  Barb. 
Cameron  v.  Peck,  37  Conn.  555.  So  361;  Woodraff  v.  Heniman,  11  Vt  592; 
in  Tracy  V.  Talmage,  4  Kernan,  162,  and  Hinde  v.  Chamberlain,  6  N.  H.  225; 
in  Curtis  v.  Leavitt,  1  Smith  (N.  Y.),  9,  it  Hinesbury  t;.  Sumner,  9  Vt  23 ;  Arm- 
was  held,  that  where  a  contract,  otherwise  strong  v.  Toler,  11  Wheat.  258 ;  S.  C.  4 
unobjectionable,  is  prohibited  by  a  statute.  Wash.  C.  C.  297 ;  Carlton  v.  Whitcher, 
which  imposes  a  penalty  npon  one  of  the  5  N.  H.  196 ;  Donallen  v.  Lenox,  6  Dana, 
parties  only,  the  other  party  is  not  in  pari  91 ;  Raguet  v.  Roll,  7  Ohio,  76 ;  Thayer 
ddicto,  and,  upon  disalBrming  the  con-  v.  Rock,  13  Wend.  53 ;  Roby  v.  West,  4 
tract,  may  recover,  as  upon  an  implied  N.  H.  285 ;  Janris  v.  Peck,  1  Hoff.  479 ; 
assumpsit,  against  the  party  upon  whom  Dixie  p.  Abbott,  7  Cnsh.  610;  Filson  v. 
the  penalty  i^  imposed,  for  any  money  or  Himes;  5  Penn.  St.  425;  Chandler  v. 
property  which  has  been  adyanced  upon  Johnson,  39  Geo.  85 ;  Kottwitz  v.  Alex- 
such  contract.  See  Schermerhorn  t7.  Tol-  ander,  34  Texas,  689.] 
man,  4  Kernan,  93,  124  ;  Walan  t*.  Kerby,  (t)  3  Taunt  226« 
99  Mass.  1.  In  the  case  of  Prescott  v.  (k)  5  C.  &  P.  19. 
Korris,  32  N.  H.  101 ,  it  was  maintained 
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brought  on  a  promissory  note  and  a  bill  of  exchange  given  at  the 
same  time  in  payment  of  a  sailor's  bill  to  his  landlord,  in  which 
were  items  for  spirits  sold  illegally,  it  appeared  that  the  whole 
amount  of  the  charge  for  spirits  was  les8  than  either  of  the  tufo 
securities  ;  and  Lord  Tenterden  held  that  one  security  might  be 
recovered  because  the  plaintiff  had  the  right  to  appropriate  the 
other  to  all  the  illegal  charges,  which  it  was  more  than  suffi- 
cien  to  cover.  (T)  And  the  principle  does  not  apply  to  cases 
in  which  the  court  determines  covenants  in  restraint  of  trade  to 
be  illegal  because  unreasonable ;  for  in  such  cases  the  courts  will 
enforce  the  covenant  so  far  as  reasonable,  and  reject  only  the  ex- 
cess, (m) 
§  506.  The  sale  of  a  thing  in  itself  an  innocent  and  proper  ar- 

(/)  [Where  the  consideration  if  tainted  stands  differently.    The  varioas  articles 

bj  no  illegality,  and  some  of  the  promises  sold  may  weU  be  regarded  as  sold  sepa- 

only  are  illegal,  the  illegality  of  these  does  rately,  each  article  constituting  theconsid- 

not  commanicate  itself  to  or  taint  the  oth-  eration  for  the  promise  to  pay  the  price 

ers,  except  when,  owing  to  some  pecnli-  agreed  for  it    By  the  contract,  each  arti- 

arity  in  the  contract,  its  parts  are  in-  cle  was  to  be  separately  valued.    Its  value 

separable.    Tindal   C.  J.  in  Shackell  v,  was  to  be  determined  by  its  original  cost 

Rosier,  3  Scott,  59 ;  M' Allen  v.  Churchill,  and  freight,  and  that  price  was  to  be  paid 

1 1  Moore,  483 ;  Hook  v.  Gray,  6  Barb,  for  it.    The  bargain  was,  in  effect,  a  con- 

398 ;  Leavitt  v.  Blatchford,  5  Barb.   9 ;  tract  to  pay  for  each  article  a  price  to  be 

Learitt  v.  Palmer,  3  Comst.  19 ;  Curtis  v.  determined  in  manner  before  stated."  See 

Leavitt,  1   Smith   (N.   Y.),  9 ;  Tracy  v.  Walker  v.  Lovell,  28  N.  H.  138 ;  Robin- 

Talmage,  4    Eeman   (N.   T.),  162.    In  son  v.  Qreen,  3  Met  159  ;  Fackler  v.  Ford, 

Carlton  v.  Woods,  28  N.  H.  290,  it  ap-  McCahon  (Kans.),  21 ;  Hanauer  v.  Gray 

peared  that  A.  agreed  to  sell  B.  his  stock  25  Ark.  350.    Bat  in  a  case  where  there 

of  goods  and  groceries.    The  price  to  be  was  a  written  contract  for  the  sale  of  all 

paid  was  the  cost  and  freight  of  the  arti-  the  stock  of   goods  in  an  apothecary's 

cles.    In  order  to  ascertain  the  cost,  a  store,  which  contained  spirituous  liquors 

schedule  of  the  articles  was  made,  and  the  belonging  to  the  vendor,  but  which  he 

cost  of  each  article  was  separately  carried  had  no  license  to  sell,  it  was  held  that  the 

ont     For  the  sum   total  of  the  prices,  contract  could  not  be  enforced  by  the 

which  was  divided  into  several  parts,  B.  vendor  against  the  purchaser ;  although, 

gave  i>everal  promissory  notes.     Among  upon    invoicing    the    goods,  a    separate 

the  articles  was  a  quantity  of  spirituous  schedule  of  the  liquors  was  made  by  direc- 

liqnors,  sold  contrary  to  law,  the  price  of  tion  of  both  parties,  if  such  separate  sched- 

which  formed  a  part  of  the  consideration  ule  was  designed  as  an  eyasion  of  the  stat- 

of  the  notes.    The  declaration  contained  ute,  "  restricting  the  sale  of  intoxicating 

a  connt  on  each  of  the  promissory  notes,  liquors.*'    The  contract  could  not  thus  be 

and  also  a  count  for  goods  sold  and  de-  made  effcctnal  as    to    the    other   goods. 

ilvere<).     Woods  .J.  said:    "The  counts  Ladd  Z7.  Dillingham,  34  Maine, 316  ] 

upon  the  notes  are  not  sustained.     The  .   (m)  See  the  cases  of  Mallan  v.  May, 

consideration  of  the  notes  was,  in  part,  Green  v.  Price,  and  others  cited  posf^'^Re- 

illegal."    "  But  the  c:ise  in  relation    to  straint  of  Trade,"  §  527. 
the  count  for  goods  sold  and  delivered 

30 
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tide  of  commerce  is  void  when  the  yendor  sells  it,  knowing  that 
Sale  of  it  is  intended  to  be  used  for  an  immoral  or  illegal  pur- 
^tfin°u^  pose.  In  several  of  the  earlier  cases  something  more 
"^^d^****^  than  this  mere  knowledge  was  held  necessary,  and  evi- 
knows  it  18  dence  was  required  of  an  intention  on  the  vendor's  part 
for  iUegal  to  aid  in  the  illegal  purpose,  or  profit  by  the  immoral  act. 
purpose.  rjij^^  later  decisions  overrule  this  doctrine,  as  will  appear 
by  the  authorities  now  to  be  reviewed,  (n)  In  Faikney  v,  Rey- 
Faikney  9.  i^ous,  (c>)  which  came  before  the  king's  bench  in  1767,  a 
Reynoua.  party  had  paid,  at  the  request  of  another,  money  on  a  con- 
tract which  was  illegal,  and  sued  for  its  recovery.  Judgment  was 
given  for  the  plaintiff.  Lord  Mansfield  saying :  ^'  One  of  these  two 
persons  has  paid  money  for  the  other,  and  on  his  account,  and  he 
gives  him  his  bond  to  secure  the  repayment  of  it.  Thu  is  not  pro- 
hibited. He  is  not  concerned  in  the  use  which  the  other  makes  of 
the  money y  (^p)  This  case  was  followed,  in  1789,  by  the  judges 
Petrie  V.  ^^  Petrie  v.  Hannay,  (jq)  but  with  evident  reluctance,  and 
Hannay.  many  expressions  of  hesitation,  especially  by  Lord  Ken- 
yon.  Much  stress  was  laid  in  both  decisions  upon  a  supposed  dis- 
tinction between  the  law  applicable  to  the  case  of  a  contract  which 
was  malum  in  «g,  and  one  which  was  malum  prohibitum.  These 
two  cases  were  repeatedly  questioned  and  disapproved,  as  will  be 
seen  by  reference  to  Booth  v.  Hodgson,  (r)  Aubert  v.  Maze,  («) 
Mitchell  V.  Cockburne,  (f)  Webb  v.  Brooke,  (u)  and  Langton  v. 
Maiumin  Hughes ;  (a;)  and  in  these,  as  well  as  in  many  subse- 
Malum  ^l^cnt  cases,  the  distinction  drawn  between  a  thing  ma- 
prolubUum.  lum  in  se  and  malum  prohibitum  was  overruled,  (y) 

§  507.  In  1803  the  case  of  Bowry  v.  Bennet  (z)  was  tried  be- 
Bowry  9,  ^^^^  Lord  EUenborough.  A  prostitute  was  sued  for  the 
Bennet       value  of  clothes  furnished,  and  pleaded  that  the  plaintiff 

(n)  [See  post  §  51 1,  note  (m).]  (u)  3  Taunt.  6. 

(o)  4  Burr.  2070.  (x)  1  M.  &  S.  594. 

(p)  [See  Planters*  Bankr.  Union  Bank,  (y)  [Porf,  §  508,  note  (A).] 

16  Wallace,  488, 500;  Armstrong  o.Toler,  (x)  1  Camp.  348.    See,  also,  Lloyd  v. 

11   Wheat.  258;  McBlair  v.  Gibbes,  17  Johnson,  1  B.  &  P.  340;  and  Crisp  v. 

How.  (U.  S.)  236 ;  Lestapies  ».  Ingraham,  Churchill,  there  dtcd  in  ailment ;  Qir- 

5  Barr,  71 ;  Brooks  ».  Martin,  2  Wallace,  ardey  v,  Richardson,  1  Esp.  13 ;  Jennings 

70.]  V.  Throgmorton,  Ry.  &  Moo.  251 ;  Ap- 

(9)  3  T.  R  418.  pleton  v.  Campbell,  2  C.  &  P.  347;  and 

(r)  6  T.  R.  405.  Smith  v.  White,  L.  R.  1  Eq.  626 ;  35  L.  J. 

(s)  2B.&P.371.  Ch.454. 

(0  2  H.  Bl.  379. 
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well  knew  her  to  be  a  woman  of  the  town,  and  that  the  clothes  in 
question  were  for  the  purpose  of  enabling  her  to  pursue  her  call- 
ing.    His  lordship  said  :  ^^  It  must  not  only  be  shown  that  he  had 
notice  of  this,  but  that  he  expected  to  be  paid  from  the  profits  of  the 
defendants  prostitution^  and  that  he  sold  the  clothes  to  enable  her 
to  carry  it  on,  so  that  he  might  appear  to  have  done  something  in 
furtherance  of  it^  (a)   In  1813,  Hodgson  v.  Temple,  (6)    Ho^p„>„ 
was  decided.     There  the  action  was  for  the  price  of   *•  Temple, 
spirits,  sold  with  the  knowledge  that  defendant  intended  to  use 
them  illegally.     There  was  a  verdict  for  plaintiff,  and  a  motion 
for  new  trial  was  refused  by  the  court,  Sir  James  Mansfield  say- 
ing :  ^*  This  would  be  carrying  the  law  much  farther  than  it  has 
ever  yet  been  carried.     The  merely  selling  goods^  knowing  that  the 
buyer  will  make  an  illegal  use  of  them^  is  not  sufficient  to  deprive 
the  vendor  of  his  just  right  of  payment^  but  to  effect  that,  it  is  nec^ 
essary  that  the  vendor  should  be  a  sharer  in  the  illegal  transact 
tion^  (jd)     This  decision  was  given  in  November,  1813,  and  is 
the  more  remarkable  because   the  case  of   Langton  v.    Laneton  v. 
Hughes  (rf)  had  been  decided  exactly  to  the  contrary,  in  ^"«"®*- 
the  king's  bench,  in  the  month  of  June  in  the  same  year,  and  was 
not  noticed  by  the  counsel  or  the  court  in  Hodgson  v.  Temple. 
Langton  v.  Hughes  was  first  tried  before  Lord  Elienborough  at  nisi 
prius.     It  was  an  action  for  the  price  of  drugs  sold  to  the  defend- 
ants, who  were  brewers,  the  plaintiffs  knowing  that  defendants  in- 
tended to  use  the  drugs  for  mixing  with  beer,  a  use  prohibited  by 
statute.    His  lordship  charged  the  jury  that  the  plaintiffs,  in  selling 
drugs  to  the  defendants^  knowing  that  they  were  to  be  used  contrary 
to  the  statute^  were  aiding  them  in  the  breach  of  that  acty  and 
therefore  not  entitled  to  recover.     He,  however,   reserved   the 
point.     The  ruling  was  maintained  by  all  the  judges,  and  it  was 
distinctly  asserted  as  the  true  principle,  that  ^^  parties  who  seek  to 
enforce  a  contract  for  the  sale  of  articles,  which  in  themselves  are 
perfectly  innocent,  but  which  were  sold  with  a  knowledge  that 
they  were  to  be  used  for  a  purpose  which  is  prohibited  by  law^  are 
not  entitled  to  recover."  («) 

[a)  [Foster  J.  in  Hill  v.  Spear,  50  N.        («)  Per  Le  Blanc  J.,  and  see  the  strong 

H.  253,  273.]  obsenrations  of  Eyre  C.  J.  in  Lightfoot  v. 

(6)  5  Taunt  181.  Tennant,  1  B.  &  P.  651 ;  [Milner  v.  Pat- 

(c)  [Seeposf,  §  511,  note  (u) ;  Curtis  J.  ton,  49  Ala.  423;  Shepherd  v.  Reese,  42 
in  Sortwell  p.  Hoghes,  1  Curtis,  245.]  Ala.  548 ;  Hanauer  v.  Doane,  12  Wallace, 

[d)  1  M.  &  S.  593.  342.] 
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§  508.  The  leading  case  of  Cannan  v.  Bryce  (/)  was  decided 
in  the  king's  bench  in  1819.  The  question  was,  whether  money 
Cannan  V.  l^^t  for  the  purpose  of  enabling  a  party  to  pay  for  losses 
^ryce.  ^^^  compounding  differences  on  illegal  stock  transactions 
could  be  recovered.  All  the  previous  cases  were  reviewed,  and 
the  court  took  time  to  consider.  The  opinion  was  delivered  by 
Abbott  C.  J.,  and  the  principle  was  stated  as  follows :  ^^The  stat- 
ute in  question  has  absolutely  prohibited  the  payment  of  money 
for  compounding  differences  (i.  e.  in  stock-bargains)  ;  it  is  impos- 
sible to  say  that  making  such  payment  is  not  an  unlawful  act ; 
and  if  it  be  unlawful  in  one  man  to  pay,  how  can  it  be  lawful  for 
another  to  furnish  him  with  the  means  of  payment  ?  It  will  be 
recollected  that  I  am  speaking  of  a  case  wherein  the  means  were 
furnished  with  9,  full  knowledge  of  the  object  to  which  they  were  to 
be  applied^  and  for  the  express  purpose  of  accomplishing  that  ob- 
ject.\^  (^)  The  money  lent  was,  therefore,  held  not  recoverable. 
The  case  of  Langton  v.  Hughes  was  approved  and  followed,  while 
Faikney  v.  Reynous  and  Petrie  v.  Hannay  were  practically  over- 
ruled, and  the  distinction  between  malum  prohibitum  and  maltim 

ill  se  pointedly  repudiated.  (A)  In  McKinnell  v.  Robin- 
V.  Robin-     SOU,  (%)  in   the   exchequer,  in   1838,  it  was  held   that 

money  knowingly  lent  for  gambling  at  a  game  prohibited 
by  law  could  not  be  recovered,  the  case  of  Cannan  v,  Bryce  be- 

(/)  3  B.  &  A.  179.  upon  a  matter  prohibited  under  a  penalty, 

{g)  [See  McGavock  v.  Puryear,  6  Coldw.  there  Is  no  distinction  between  wala  pro- 

(Tenu.)  34;   Tatum  v.  Kelley,  25  Ark.  At frtto  and  maZa  tn  «e.    Lewis  v.  Welch,  14 

209.]  N.  H.  294.    "  Every  statute  imposing  a 

{h)  [In  Hill  V.   Spear,  50  N.  H.  253,  penalty  imports  a  prohibition  and  makes 

277,  Foster  J.   said :  "  We  wish  it  dis-  the  prohibited  act  illegal."    Story  J.  in 

tincily    understood    that    although   '  the  Clark  v.  Protective  Ins.  Co.  I  Story,  122.] 
moral  fei>ling  and  common  sense  of  every        (i)  3  M.  &  W.  435 ;  [White  v.  Bass»  3 

roan  do  discriminate,'  yet  we  do  under-  Cush.  448,  450 ;  Cutler  v.  Welsh,  43  N. 

stand  that  there  is  no  valid  distinction  in  H.  497,  498,  and  cases  ;  Peck  v.  Briggs,  3 

the  application  of  the  law  upon  this  Hub-  Denio,  107 ;  Buckman  v,  Bryan,  3  Denio, 

ject  between  ma/a  proAtfri to  and  mcUa  in  m,  340.    But  it  has  been  held  that  the  mere 

and  that,  if  it  were  ever  regarded,  it  hus  knowledge  on  the  part  of  a  person  lend- 

bcen  wholly  laid  aside  in  the  decision  of  ing  money  that  the  borrower  intends  to 

the  later  English  cases."    White  v.  Bush,  make  an  illegal  use  of  it  is  not  snflScient 

3  Cush.  448,  450,  per  Shaw  C.  J. ;  Bnnk  to  render  the  transaction  illegal.    McGav- 

of  United  States  v.  Owens,  2  Peters,  527,  ock  v.  Puryear,  6  Coldw.  (Tenn.)  34.  But 

539  ;  Grecnough  v.  Balch,  7  Greenl.  462 ;  a  recovery  cannot  be  had  if  anything  is 

Utica  Ins.   Co.  v.   Kipp,  8   Cowcn,  20 ;  done  in  aid  of  the  illegal  purpose.    Kott- 

Cliirk  V.  Protection  Ins.  Co.  1  Story.  109.  witz  v.  Alexander,  34  Texas,  689.] 
So  Ciir  x\i  rcgtirdi  the  effect  of  a  statute 
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ing  referred  to  by  the  court  as  the  decisive  authority  on  this  sub- 
ject. 

§  509.  The  latest  case,  that  of  Pearce  v.  Brooks,  (le)  was  de- 
cided in  the  same  court  in  1866.  The  plaintiff  had  pearce  r. 
supplied  a  brougham  to  a  prostitute.  The  evidence  ®^^^* 
showed  that  the  plaintiif  knew  the  defendant  to  be  a  prostitute, 
but  there  was  no  direct  evidence  that  plaintiff  knew  that  the 
brougham  was  intended  to  be  used  for  the  purpose  of  enabling 
the  defendant  to  follow  her  vocation  ;  and  there  was  no  evidence 
that  plaintiff  expected  to  be  paid  out  of  the  wages  of  prostitution. 
The  jury  found  that  the  defendant  did  hire  the  brougham  for  the 
purpose  of  her  prostitution,  and  that  the  plaintiff  knew  it  was  sup- 
plied for  that  purpose.  It  was  held,  first,  not  necessary  to  show 
that  plaintiff  expected  to  be  paid  from  the  proceeds  of  the  im- 
moral act ;  secondly,  that  the  knowledge  hy  the  plaintiff  that  the 
woman  was  a  prostitute  being  proven^  the  jury  were  authorized  in 
inferriny  that  the  plaintiff  also  knew  the  purpose  for  which  she 
wanted  an  ornamental  brougham  ;  and  thirdly,  that  this  knowledge 
was  sufficient  to  render  the  contract  void^  on  the  authority  of  Can- 
nan  V.  Bryce,  which  was  recognized  as.  the  leading  case  on  the 
subject.  (I) 

§  510.  By  the  common  law,  a  sale  to  an  alien  enemy  is  void,  all 
commercial  intercourse  being  strictly  prohibited  with  an    Sale  to  an 
alien  enemy,  save  only  when  specially  licensed  by  the   enemy. 
sovereign,  (w)    Smuggling  contracts  are  also  illegal,  and   Smuggling 
where  a  party  in  England  sent  an  order  to  Guernsey  for   g.      ^ 
goods,  which  were  to  be  smuggled  into  this  country,  the   Lawrence, 
court  held  that  the  plaintiffs,  wlio  were  Englishmen,  residing  here, 
and  partners  of  the  vendor  in  Guernsey,  were  not  entitled  to  re- 
cover, (n)     This  case  was  followed  in  Clugas  v.  Pena-  saie  com- 
luna.  (o)    But  where  the  plaintiff,  a  foreigner,  sold  goods   f^^^ 
abroad  to  the  defendant,  knowing  his  intention  to  smug-    noiman  v. 
gle  them,  but  having  no  concern  in  the  smuggling  scheme  Jo*»°»o°- 
itself,  the  court  of  king's  bench  held  that  the  sale  was  complete 
abroad,  was  governed  by  foreign  law,  ( p)  was  not  immoral  nor 

(k)  L.  B.  I  Ex.  212.    See,  also,  Taylor  (n)  Biggs  v.  Lawrence,  3  T.  R.  454. 

V.  Chester,  L.  R.  4  Q.  B.  309.  (o)  4  T.  R.  466. 

(/)  [See  McGavock  v.  Paryear,  6  Coldw.  (/))  [As  to  the  influence  of  comity  in 

(Tenn.)  34.]  sach  cases,  see  Foster  J.  in  Hill  v.  Spear, 

(m)  Brandon  v.  Nesbttt,  6  T.  R.  23.  50  N.  H.  273,  274.] 
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illegal  there^  because  no  country  takes  notice  of  the  revenue  laws 
of  another  ;  that  the  goods  were  not  sold  to  be  delivered  in  Eng- 
land, but  were  actually  delivered  in  the  foreign  country,  and  that 
the  plaintiff  was  .therefore  entitled  to  recover.  ( j) 

§  511.  In  Waymell  v.  Reed  (r)  the  goods  were  sold  abroad, 
Waymeii «.  ^^^  plaintiff  invoked  the  decision  in  Holman  v.  John- 
Reed,  son,  but  was  not  permitted  to  recover,  because  he  had 
abroad  aided  the  purchaser  in  his  smuggling  purposes,  by  pack- 
doVaListo"  ^"^  ^^^  goods  in  a  particular  manner,  so  as  to  evade  the 
the  smug-  revenue.  («)  In  Pellecat  v.  Angell  (f)  the  subject  again 
Peiiecat  r.  c*™®  before  the  exchequer  court,  and  the  previous  de 
Angell.  cisions  were  followed,  the  court  pointing  out  that  the 
S*  mJ«8*^°  true  distinction  was  this :  Where  the  foreigner  takes  an 
made  in  actual  part  in  the  illegal  adventure,  as  in  packing  the 
countries,  goods  in  prohibited  parcels,  or  otherwise,  the  contract 
dor  does  will  not  be  enforced  ;  but  the  mere  sale  of  goods  by  a 
aid  thi°  foreigner  in  a  foreign  country,  made  with  the  knowl- 
smuggier.  q^^  that  the  buyer  intends  to  smuggle  them  into  this 
country,  is  not  illegal  and  may  be  enforced,  (u) 

(q)  Holman  v.  Johnson,  1  Cowp.  341 ;  of  sale  was  made    and   completed,  and 

[Hill  V.  Spear,  50  N.  H.  253,  273,  274.]  the  goods  were  delivered  in  New  York. 

(r)  T.  R.  599.  Stewart  had  no  interest  nor  concern  in 

(«)  [See  Gaylord  v.   Soragen,  32  Vt.  the  disposition  of  the  liquors  by  Emerson, 

110;    Aiken  v.  Blaisdell,  41    Vt.    656;  and  did  no  act  beyond  the  sale  to  Emer- 

Sortwell  V.  Hughes,  1  Curtis,  245.]  son  in  furtherance  of  Emerson's  purpose 

(0  2  C, M.  &  R.  311.  to  sell  the  liquors  in  New  Hampshire; 

(u)  [Tuttle  V,  Holland,  43  Vt.  542.   Hill  but  there  was  evidence  tending  to  show 

v.  Spear,  50  N.  H.  253,  is  a  sety  impor-  that  Stewart,  when  he  solicited    orders 

tant  case,  in  which  this  subject  is  fully  and  from  Emerson,  and  sold  him  the  liquore, 

learnedly  discussed  by  Foster  J.  for  the  had  reasonable  cause  to  believe,  and  did 

majority  of  the  court,  and  by  Bellows  C.  believe,  that  Emerson  intended  to  resell 

J.  dissenting.    It  appeared  in  this  case  those  liquors  at  his  saloon,  in  New  Hamp- 

that  Emerson,  the  purchaser  in  a  con-  shire.    It  was  held  by  a  majority  of  the 

tract  for  the  sale  of  spirituous  liquors,  court,  Foster,  Sargent,  Doe,  and  Ladd,  JJ., 

kept  a  saloon  in  Manchester,  New  Hamp-  against  the  dissent  of  Bellows  C.  J.  and 

shire,  where  he  was  accustomed  to  retail  Smith  J.,  that  the  contract  of  sale,  being 

spirituous  liquors  contrary  to  law.    Stew-  valid  by  the  laws  of  New  York,  should  be 

art,  the  vendor,  was  a  dealer  in  spirituons  enforced  by  the  court  in  Now  Hampshire, 

liquors  in  the  state  of  New  York,  where  The  propositions  on  which  the  majority 

such  traffic  was  not  prohibited.    Stewart  of  the  court  relied  in  support  of  their 

had  visited  Emerson's  saloon    in    Man-  decision  in  the  above  case  were:  1.  That 

Chester,  and,  on  one  occasion,  had  solicited  the  validity  of  a  vendor's  claim  to.  recover 

orders  for  liquors  from  Emerson.    Subse-  the  price  of  goods  sold  with  knowledge 

quently,  Stewart  sold  to  Emerson  a  quan-  that  the  purchaser  intends  to  make  an 

tity  of  spirituous  liquors.    The  contract  unlawful  use  of  them,  depends  npon  the 
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§  512.  At  common  law,  also,  certain  contracts  are  prohibited  as 

being  against  public  policy,  (x)  Most  of  these  are  not  contracte 
properly  within  the  scope  of  this  treatise,  such  as  con-   ^^^l^ 
tracts  in  restraint  of  marriage ;  marriage  brokerage  con-   P^^icy. 

qnesdon  whether  or  not  the  ori^^nal  32  Vt  110,  the  plaintiff,  residing  in  New 
Tendor  participated  actively,  to  a  greater  York,  and  being  authorized  to  sell  spirita- 
or  less  extent,  in  the  subsequent  unlawful  oua  liquors  there,  sold  some  there  to  the 
disposition  of  the  goods ;  or  whether  the  defendant,  who  resided  in  Vermont,  where 
expectation  of  advantage  and  pro6t  to  the  sale  of  such  liquors  was  unlawful,  the 
him,  growing  out  of  the  unlawful  dispo-  plaintiff,  at  the  time  of  sale,  knowing  that 
sition  of  the  goods  hy  the  purchaser,  the  defendant  intended  to  sell  them  in 
entered  into  and  constituted  a  part  of  Vermont,  contrary  to  law.  The  liquors 
the  inducement  and  consideration  of  the  were  delivered  in  New  York  to  a  carrier 
original  sale.  2.  If  snch  expectation  of  designated  by  the  defendant,  to  be  trans- 
advantage  to  the  vendor  was  an  ingredi-  ported  to  Vermont  at  the  defendant's  risk, 
ent  in  the  consideration  for  the  original  But,  at  the  defendant's  request,  and  to 
sale,  or  if  the  original  vendor  participated  prevent  the  seizure  of  the  liquors  in  Ver- 
in  the  subsequent  unlawful  disposition  of  mont,  the  plaintiff  marked  the  casks  in  a 
the  goods,  he  could  not  recover  the  price  peculiar  way,  omitting  the  defendant's 
of  them  in  New  Hampshire.  3.  Mere  name.  Aldis  J.  said:  "Although  mere 
belief,  on  the  part  of  the  seller  of  the  knowledge  of  the  unlawful  intent  of  the 
goods,  that  the  purchaser  buys  for  the  vendee  by  the  vendor  will  not  bar  him 
purpose  of  carrying  them  into  another  from  enforcing  his  contract  to  recover  for 
state,  to  be  there  resold,  in  violation  of  the  goods  in  our  courts,  yet  it  is  well  set- 
law,  does  not  invalidate  the  sale.  4.  The  tied  that  if  he  in  any  way  aid  the  vendee 
mere  solicitation,  by  a  dealer  in  liquors,  in  his  unlawful  design  to  violate  our  lawsi 
of  orders  in  the  future  for  such  goods,  such  participation  in  the  illegal  enterprise 
even  though  the  person  soliciting  such  will  disqualify  him  from  maintaining  an 
orders  may  have  had  reason  to  believe,  action  on  his  contract  in  this  state.  The 
and  did  believe,  that  if  such  liquors  participation  by  the  vendor  must  be  act- 
should  be  ordered  and  purchased,  they  ive,  to  some  extent;  he  must  do  some- 
wonld  be  resold  by  the  purchaser  in  viola-  thing,  though  indirectly,  in  furtherance, 
tion  of  law,  is  not  snch  a  circumstance  as  of  the  vendee's  design  to  violate  our  laws ; 
will  affect  the  validity  of  a  subsequent  mere  omission  to  act  is  not  enough ;  but 
sale  of  such  goods  in  a  state  where  snch  positive  acts  in  aid  of  the  unlawful  pur- 
sale  is  not  prohibited  by  law.  It  was  also  pose,  however  slight,  are  su£3cient."  *'  As 
ruled  in  this  case,  that  every  man  is  pre-  the  evidence  tended  to  prove  that  the 
tamed  to  know  the  laws  of  the  country  in  plaintiff,  by  his  acts  done  in  connection 
which  he  dwells,  or  in  which  he  tran-  with  the  sale  and  delivery  of  the  liquors 
sacts  business.  See  Hoar  J.  in  Finch  v.  aided  the  defendant  to  escape  the  vigilance 
Mansfield,  97  Mass.  89,  92 ;  Coming  v.  of  the  officers,  and  so  to  have  and  sell  the 
Abbott,  54  N.  H.  469 ;  Webber  v.  Don-  liquors  in  violation  of  law,  it  should  have 
nelly,  33  Mich.  469.  The  law  in  Vermont  been  admitted."  A  like  decision  was 
is  very  similar.    In  Gaylord  v,  Soragen,  made  in  Aiken  v.  Blaisdell,  41  Vt  656, 

(x)  [See  Fuller  v.  Dame,  18  Pick.  472;  Ward,  5  Halst  87  ;  Foote  v.  Emerson,  10 

Frostv.  Belmont,  6  Allen,  152;  Sedgwick  Vt.  344;  Union  Bridge  Co.  t;.  Troy  & 

0.  Stanton,  4  Reman,  289 ;  Clippenger  v.  Lansingburgh  R.  B.  Co.  7  Lansing,  240.] 
Hepbaugh,  5  Watts  &  S.  315 ;  Gnlick  v. 
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tracts ;  contracts   compounding  felonies,  &c.  (j/)     Confining  our 
attention  to  sales  illegal  at  common  law,  because  contravening  or 

affirming  the  doctrine  of  Gaylord  v.  Sor-  jurisdiction,  provided  it  is  not  a  part  of 
agen.  See,  also,  Territt  v.  Bartlett,  21  the  contract  that  thej  should  be  used  for 
Vt.  184;  Howe  v,  Stewart,  40  Vt  145  ;  that  purpose,  and  provided,  also,  that  the 
McConihe  v.  McMann,  27  Vt.  95  ;  Tattle  vendor  neither  did,  nor  agreed  to  do,  any- 
V.  Holland,  43  V t.  542.  The  subject  un-  thing  in  aid  or  furtherance  of  the  unlaw- 
der  consideration  was  very  recently  dis-  ful  design,  beyond  the  mere  sale,  with 
caused  by  Clifford  J.  in  the  case  of  Green  knowledge  of  the  intent  of  the  pnrchaser." 
V,  Collins,  decided  in  the  circuit  court  of  This  subject  has,  on  rarious  occasions, 
the  United  States  for  the  district  of  Mas-  occupied  the  attention  of  the  supreme 
sachusetts,  October  1870,  and  the  doctrines  court  of  Massachtisetts.  In  the  very  re> 
there  maintained  fully  accord  with  those  cent  case  of  Adams  v.  Conlliard,  102  Mass. 
above  stated  in  Now  Hampshire  and  Ver-  167,  it  was  found  that  the  liquors,  the 
mont.  The  learned  judge  said :  "  The  price  of  which  the  plaintiflp  sought  to  re- 
better  opinion  appears  to  be,  that  the  cover,  were  sold  to  the  defendant  in  New 
mere  knowledge  by  the  vendor  that  the  York ;  and  that  the  plaintiff  had  reason- 
vendee,  at  the  time  of  the  purchase  of  able  cause  to  believe,  but  had  no  knowl- 
property,  intends  to  use  it  for  an  illegal  edge,  that  they  were  to  be  brought  to 
purpose,  will  not,  as  a  general  rule,  pre-  Massachnsetts  for  the  purpose  of  being 
vent  the  vendor  from  recovering  from  the  there  sold  in  violation  of  law.  Colt  J. 
vendee  the  value  of  the  property.  Excep-  said :  "  It  is  claimed,  on  the  part  of  the 
tional  cases  may  arise  in  which  a  different  defendant,  that  the  contract  originated  in 
rule  must  be  applied,  as  where  the  prop-  the  purpose  to  violate  a  known  law  of  this 
erty  purchased  is  intended  for  treasonable  state;  and  that  our  courts  will  not  lend 
purposes,  &c.  Many  cases  may  doubtless  their  aid  and  afford  a  remedy  thereon, 
be  cited  where  it  is  held  that  a  contnict  To  do  this,  it  is  said,  would  violate  an 
cannot  be  enforced  which  contemplates  elementary  principle  of  the  common  law. 
what  the  law  forbids,  whether  the  act  for-  In  order  to  make  the  plaintiff,  under  any 
bidden  be  malum  in  se,  or  only  malum  pro-  circumstances,  a  participant  in  such  un- 
hibitum ;  but  these  cases  do  not  apply  to  a  lawful  sale,  at  common  law,  it  is  necessary 
contract  of  sale  which  is  valid  by  the  law  that  he  should,  at  least,  have  knowledge 
of  the  place  where  it  is  made,  and  where  of  the  unlawful  purpose.  In  some  early 
the  only  circumstance  imputed  as  affect-  cases,  it  was  held  that  mere  knowledge  of 
ing  its  validity  is  the  mere  fact  that  the  the  unlawful  purpose  of  the  buyer,  on  the 
seller  knows,  or  had  reason  to  believe,  that  part  of  the  seller,  without  further  act, 
the  purchaser  intended  to  remove  the  where  the  illegal  use  to  be  made  of  the 
property  purchased  into  another  jurisdic-  goods  was  no  inducement  in  the  mind 
tion,  and  to  sell  it  there,  in  violation  of  of  the  seller,  would  not  vitiate  the  sale, 
the  law  of  that  jurisdiction.  Such  ex-  so  as  to  deprive  the  seller  of  his  remedy, 
ceptional  cases  may  doubtless  arise,  but  Clearly,  it  is  not  enough,  if  he  has  only 
the  general  rule,  and  the  one  by  which  reasonable  cause  to  believe  that  a  viola- 
this  case  must  be  governed,  is,  that  in  an  tion  of  law  is  intended.  It  was  held  in 
action  to  recover  the  price  of  goods  sold,  Mclntyre  v.  Parks,  3  Met.  207,  that  a  sale 
it  is  no  defence  that  the  vendor  knew  that  of  lottery  tickets,  made  in  another  state, 
they  were  purchased  to  be  sold  in  another  where  such  sale  is  lawful,  to  a  citizen  in 
jurisdiction,  in  violation  of  the  law  of  that  this  state,  is  a  lawful  transaction,  although 

(.y)  [0"  ^c  general  subject,  see  3  Chitty  Contr.  (Uth  Am.  ed.)  982  et  teq,  and 
notes.] 
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sapposed  to  contravene  considerations  of  public  policy,  it  is  im- 
possible not  to  be  impressed  with  the  force  of  the  observations 

the  seller  knows  that  the  purchaser  hnja  guished  are,  with  few  exceptions,  plain  to 
for  the  purpose  of  illegal  sale  here.    In  .he  seen."    And  he  points  out,  by  way  of 
Webeter   v.  Munger,   8  Gray,  587,  the  illustration,  certain  expressions  in  Web- 
plain  dfT  sued  to  recover  the  price  of  in-  ster  v.  Munger,  supra,  indicating  that  the 
toxicating  liquors.      Both  plaintiff  and  yery  able  judge  who  spoke  for  the  court 
defendant  were  dtizens  of  this  common-  on  that  occasion  was  of  the  opinion  that 
wealth;  but  the  sale  was  made  in  another  a  sale  made  with  knowledge  of  the  seller 
state,  and  the  defence  was,  that  they  were  that  the  purchaser  intended  to  use   the 
sold  in  Tiolation  of  a  statute  of  Massa-  thing  sold  in  violation  of  law,  was  illegal 
chusetts.    The  validity  of  the  sale  was  and    void,  irrespective   of   the    question 
determined  at  common  law ;  and  the  jury  whether  it  was  an  ingredient  of  the  con- 
were  instructed,  in  substance,  that  if  the  tract  that  the  goods  should  be  so  i>old,  or 
sale  was  made  on  the  part  of  the  plain-  that  the  seller  should  do  any  act  to  assist 
tiff '  with  a  view '  to  a  resale  contrary  to  or  facilitate  the  intended  illegal  use  or 
the  laws  of  this  commonwealth,  the  action  sale ;  but,  he  observes,  "  the  expression  of 
could  not  be  maintained.    This  instrnc-  such  views  was  not  necessary  to  the  ded- 
tion  was  approved,  and  Thomas  J.,  who  sion  of  the  case  ,*  as  the  statement  shows 
delivered  the  opinion,  says  of  the  rule  in  not  merely  that  the  plaintiff  had  knowl- 
Mclntyre  i;.  Parks,  that,  if  rightly  laid  edge  of  the  illegal  purpose  of  the  defend- 
down,  it  is  not  to  he  extended,  hut  that  ant,  but  that  he  sold  with  reference  to  it, 
the  distinction  is  sound  between  a  case  and  for  the  purpose  of  enabling  the  pur- 
where  a  seller  simply  has  knowledge  of  the  chaser  to  effect  it;  and  the  court  here 
illegal  design, — ^^no    more,  —  and  where  agrees  with  that  court  in  the  conclusion 
he  makes  a  sale  with  a  view  to  such  de-  that  the  instructions  given  in  that  case,  if 
sign,  and  for  the  purpose  of  enabling  the  vietoed  in  that  light,  were  thoroughly  sound 
purchaser  to  effect  it.    No  case  can  be  in  principje,  and  that  they  do  not  conflict 
ibund  where    anything   short  of  actaal  with  the  cases  decided.    Unless  viewed  in 
knowledge,  on  the  part  of  the  seller,  of  that  light,  the  decision  is  directly  opposed 
the  illegal  purpose,  has  been  held  to  affbct  to  the  rule  laid  down  in  the  case  of  Sort- 
his  rights  under  a  contract  of  sale."    See  well  v.  Hughes,  1  Curtis,  245,  decided  by 
Finch  V.  Mansfield,  97  Mass.  89,  91,  92;  Judge  Curtis,  and  which  is  an  authority 
Webster  v.  Munger,  8  Gray,  587  ;  Ely  v,  in  this  circuit,  and  in  the  judgment  of  this 
Webster,  102  Mass.  304 ;  Tracy  v.  Web-  court,  expresses  the  true  rule  upon  the 
ster,  102  Mass.  307,  note ;  Abberger  v.  subject."    See,  also,  Curtis  v.  Leavitt,  15 
Marrin,  102  Mass.  70 ;  Foster  v.  Thurs-  N.  Y.  15,  47 ;  Tracy  v.  Talmage,  14  N. 
ton,   11  Cush.  322;  Hotchkiss  v.  Finan,  Y.   173;  White  v.  Buss,   3   Cush.   448; 
105  Mass.  86 ;  Corning  ».  Abbott,  54  N.  Peck  v.  Briggs,  3  Denio,  107 ;  Cheney  v. 
H.  469  ;  Dolan  v.  Green,  110  Mass.  322  ;  Duke,  10  Gill  &  J.  11 ;  Jameson  v.  Greg- 
Webber  V.  Donnelly,  33  Mich.  469.    The  ory,  4  Met.  (Ky.)  363 ;   Harris  v.  Run- 
very  elaborate  and  exhaustive  opinion  of  nels,  12  How.  (U.  S.)  79 ;  Smith  v.  God- 
Mr.  Justice  Clifford,  in  Green  v.  Collins,  frey,  28  N.  H.  379  ;   Bligh  v.  James,  6 
above  cited,  contains  a  sumroaiy  and  re-  Allen,  570 ;  Kreiss  v..  Seligman,  8  Barh. 
view  of  the  authorities  here  referred  to.  439  ;  Dater  v.  Earl,  3  Gray,  482 ;  Case  v. 
And  the  learned  judge  remarks  concerning  Riker,  10  Vt.  482;  Bishop  v.  Honey,  34 
them  :  *'  Cases  very  nearly  allied,  it  must  Texas,  245.    In  Wilson  v.  Stratton,  47 
be  admitted,  have  been  differently  decided ;  Maine,  120,  it  was  held,  in  the  state  of 
but  if  they  are  carefully  examined  and  Maine,  that  a  sale  of  intoxicating  liquors 
compared,  one  with  another,  the  particu-  in  that  state,  by  a  Massachusetts  dealer, 
lar  features  by  which  they  were  distin-  who  knows  that  they  are  intended  by  the 
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made  by  the  judges  in  Richardson  v.  Mellish,  (z)  and  by  Lord 
Campbell  in  Hilton  v.  Eckersley,  (a)  as  well  as  the  striking  illus- 
trations presented  ia  the  reports,  of  the  justice  of  their  strictures. 
Best  C.  J.  said  :  ^^  I  am  not  much  disposed  to  yield  to  arguments 
of  public  policy  ;  I  think  the  courts  of  Westminster  Hall  (speak- 
ing with  deference,  as  an  humble  individual  like  myself  ought  to 
speak,  of  the  judgments  of  those  who  have  gone  before  me)  have 
gone  much  farther  than  they  were  warranted  in  going,  on  ques- 
tions of  policy.  They  have  taken  on  themselves  sometimes  to  decide 
doubtful  questions  of  policy,  and  they  are  always  in  danger  of  so 
doing,  because  courts  of  law  look  only  at  the  particular  case,  and 
have  not  the  means  of  bringing  before  them  all  those  considerations 
which  enter  into  the  judgment  of  those  who  decide  on  questions 

of  policy I  admit  that  if  it  can  be  clearly  put  upon  the 

contravention  of  public  policy,  the  plaintiff  cannot  succeed :  but 
it  must  be  unquestionable :  there  must  be  no  doubt."  Burroughs 
J.  joined  in  the  protest  of  the  chief  justice  *'  against  arguing  too 
strongly  upon  public  policy  :  it  is  a  very  unruly  horse,  and  when 
once  you  get  astride  it,  you  never  know  where  it  will  carry  you. 
It  may  lead  you  from  the  sound  law.  It  is  never  argued  at  all 
but  when  other  points  fail." 

§  518.  In  Hilton  v.  Eckersley  (a)  the  judges  differed  in  opin- 
ion as  to  what  public  policy  really  was  in  the  case  before  them ; 
and  Lord  Campbell  said :  "  I  enter  upon  such  considerations  with 
much  reluctance,  and  with  great  apprehension,  when  I  think  how 
different  generations  of  judges,  and  different  judges  of  the  same 
generation,  have  differed  in  opinion  upon  questions  of  political 
economy  and  other  topics  connected  with  the  adjudication  of  such 
cases ;  and  I  cannot  help  thinking  that  where  there  is  no  illegality 
in  bonds  and  other  instruments  at  common  law,  it  would  have 
been  better  that  our  courts  of  justice  had  been  required  to  give 
effect  to  them,  unless  where  they  are  avoided  by  act  of  parlia- 
ment." (6) 

purchaser  to  be  sold  in  yiolation  of  the  of  the  laws  of  Maine,  and  cannot  be  np- 

laws  of  Maine,  is  illegal  and  roid.    So,  held  on  any  sound  principle  of  comitj. 

where  the  Massachusetts  dealer,  well  know-  See  Torrej  v.  Corliss,  33  Maine,  333; 

ing  the  law  and  policy  of  the  state  of  Orcutt  v.  Nelson,  1   Gray,  536 ;   Suit  v. 

Maine,  prohibiting  the  indiscriminate  sale  Woodhall,  113  Mass.  391.] 

of  intoxicating  liquors,  sends  his  agent  to  («)  2  Bing.  242. 

solicit  orders  for  liquors  to  be  sold  in  (a)  24  L.  J.  Q.  B.  353 ;  6  £.  &  B.  47. 

Maine,  in  violation  of  law,  even  if  the  sale  (6)  [In  Hill  v.  Spear,  50  N.  H.  274,  Mr. 

is  completed  in  Massachusetts,  is  in  fraud  Justice  Foster  says :  *'  This  court  will  and 


BOOK  III.]  ILLEGALITY.  475 

§  514.  An  illustration  of  the  justice  of  these  remarks  is  to  be 
found  in  the  radical  change  of  public  opinion,  and  of  the  porestail- 
law  upon  the  subjects  of  forestalling,  regrating,  and  en-  Jng,  re- 
grossing,  which  were  reprobated  by  the  common  law  as  and  en- 
against  public  policy,  and  punished  as  crimes.  Forestall-  *^***°*' 
try  was  the  buying  or  contracting  for  any  merchandise  or  victual 
coming  in  the  way  to  market,  or  dissuading  persons  from  bring- 
ing their  goods  or  provisions  there ;  or  persuading  them  to  en- 
hance the  price  there.  Regrating  was  the  buying  of  com  or  any 
other  dead  victual  in  any  market  and  selling  it  again  in  the  same 
market,  or  within  four  miles  of  the  place.  Engrossing  was  the  get- 
ting into  one*s  possession  or  buying  up  large  quantities  of  corn  or 
other  dead  victuals  with  intent  to  sell  them  again,  (c)  In  The  King 
V.  Waddington  ((2)  the  defendant  was  sentenced  to  a  fine  of  500Z., 
and  four  months'  imprisonment  (t.  e.  a  further  term  of  one  month 
in  addition  to  his  previous  confinement  of  three  months),  for  the 
offence  of  trying  to  raise  the  price  of  hops  in  the  market  by  tell- 
ing sellers  that  hops  were  too  cheap,  and  planters  that  they  had 
not  a  fair  price  for  their  hops  ;  and  contracting  for  one  fifth  of 
the  produce  of  two  counties  when  he  had  a  stock  in  hand,  and 
did  not  want  to  buy,  but  merely  to  speculate  how  he  would  en- 
hance the  price.  Lord  Kenyon  made  many  observations  on  the 
subject  of  public  policy,  discussed  the  doctrine  of  free  trade,  re- 

OQght  to  be  reluctant  to  enforce  contracts  98;  Doolittle  v.  Lyman,  44  N.  H.  611. 

manifestly    against    public    policy;     but  But  in  Bliss  v,  Brainard,  supra,  it  was 

when  the  public  policy  of  the  country  is  held  that,  where  the  sale  of  liquors,  except 

not  uniform,  but  different  in  neighboring  by  persons  licensed   and  for   particular 

localities,  and  variable  in  all,  it  would  uses,  is  prohibited,  it  is  incumbent  upon 

seem  to  be  assuming  rather  too  much  to  the  plaintiff,  in  an  action  to  recover  the 

hold  and  insist  that  our  own  notions  of  price  of  liquors  sold,  or  the  amount  of  a 

public  policy  are  and  must  be  infallible,  to  note  given  for  such  price,  to  show  affirm- 

the  exdnsion  of  the  opinions  and  views  of  atively  that  he  was  duly  licensed  to  sell 

other  enlightened   communities  and  the  them,  and  that  they  were  sold  for  a  lawful 

subversion  of  commercial  comity.*'    And  use  ;  although  the  illegal  sale  was  made 

so,  although,  under   the   laws   of  New  in  another  state,  where  it  was  held  incum- 

Hampshire,  a  sale  of  intoxicating  liquor,  bent  on  the  defendant  in  such  an  action 

if  made  in  that  state,  will  be  presumed  to  to  show  that  the  plaintiff  had  no  license, 

be  illegal  and  void  until  the  seller's  author-  See  Wilaon  v,  Melvin,  13  Gray,  73 ;  Trott 

ity  to  sell  is  shown,  yet,  if  such  sale  is  v.  Irish,  1  Allen,  481  ;  Pratt  v.  Langdon, 

made  in  another  state,  the  presumption  97  Mass.  97.] 

will  be  that  the  sale  is  legal  until  it  is        (c)  4  Black.  Com.  158 ;  and  Mr.  Chit- 
shown  to  be  otherwise.    Coming  v.  Ab-  ty's  note,  ed.  1844. 
bott,  54  N.  H.  469 ;  Bliss  v,  Brainard,  41        (d)  I  East,  143. 
N.  H.  256  ;  Feiguson  v.  Clifford,  37  N.  H. 
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ferred  to  his  study  of  Smith's  Wealth  of  Nations  and  other  writ- 
ings on  political  economy,  and  declared  that  the  defendant's  was 
"  an  offence  of  the  greatest  magnitude  ;  "  that  *'  no  defence  could 
be  made  for  such  conduct ; "  that  the  policy  of  the  common  law, 
which  he  declared  to  be  still  in  force  on  this  subject,  was  "  to 
provide  for  the  wants  of  the  poor  laboring  classes  of  the  country  : 
and  if  humanity  alone  cannot  operate  to  this  end,  interest  and 
policy  must  compel  our  attention  to  it."  The  passing  of  sen- 
tence was  postponed  to  the  next  term,  and  Grose  J.,  in  delivering 
the  opinion  of  the  court,  said :  "  It  would  be  a  precedent  of  most 
awful  moment  for  this  court  to  declare  that  hops,  which  are  an 
article  of  merchandise,  and  which  we  are  compelled  to  use  for  the 
preservation  of  the  common  beverage  of  the  people  of  this  coun- 
try, are  not  an  article,  the  price  of  which  it  is  a  crime,  by  undue 
means,  to  enhance." 

§  515.  The  common  law  rules  on  the  subject  of  those  offences 
Common      were  abolished  by  the  statute  7  &  8  Vict.  c.  24,  and 

1    I 

a^iished  although  no  legislation  on  the  subject  has  taken  place  in 
\%t  ^^^^'  -A^^rica,  Mr.  Story  says  :  (e)  ''  These  three  prohibited 
Law  in  ^^  *^^  ^^^  ^°^y  Practised  every  day,  but  they  are  the 
America,  ygry  life  of  trade,  and  without  them  all  wholesale  trade 
and  jobbing  would  be  at  an  end.  It  is  quite  safe,  therefore,  to 
consider  that  they  would  not  now  be  held  to  be  against  public 
policy."  Notwithstanding  these  observations,  it  is  quite  beyond 
doubt  that  there  are  various  well-defined  cases  where  contracts  of 
sale  are  still  held  illegal  at  common  law  as  being  violative  of  pub- 
lic policy  and  the  interests  of  the  state.  These  are  chiefly  :  1st. 
Contracts  for  the  sale  of  offices,  or  the  fees  or  emoluments  of 
office ;  2d.  Contracts  of  sale  in  restraint  of  trade ;  and  3d.  Con- 
tracts for  the  sale  of  lawsuits,  or  interests  in  litigation. 

§  516.  Contracts  for  the  sale  or  transfer  of  public  offices  or  ap- 
Contract  pointments,  or  the  salary,  fees,  or  emoluments  of  office, 
offices.  have  in  many  cases  been  prohibited  by  statute,  as  will 
presently  be  shown ;  but  by  common  law  antecedent  to  these  en- 
actments such  sales  were  held  to  be  subversive  of  public  policy, 
as  opposed  to  the  interests  of  the  people*  and  to  the  proper  admin- 
istration of  government.  (/)     **  Nulla  alia  re  magis  Romana  res- 

(e)  Stoiy  on  Sales,  p.  647,  §  490.  Bodes,  2  Marsh.  433 ;  Lewis  v.  Knox,  2 

(/)  [See  Dake  v.  Asbee,  11  Ired.  112;    Bibb,  4.% ;   Grant  v.    McLester,  8  Geo. 

Gray  v.  Hook,  4  Comst.  449;  Oaton  i;.    553;  Carlton  v,  Whitcher,  5  N.  H.  196; 
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publica  interiit,  quam  quod  magistrates  officia  venalia  erant.''  Co. 
Litt.  234  a.  The  courts  have  reprobated  every  species  of  trafl5c  in 
public  office,  and  of  bargains  in  relation  to  the  profits  derived 
from  them.  Thus,  in  Grarforth  v,  Fearon,  (^f)  the  com-  Oarforth  v. 
mon  pleas  held,  in  1787,  that  an  agreement,  whereby  ^«*~°- 
the  defendant  promised  to  hold  a  public  office  in  the  customs  in 
trust  for  the  plaintiff,  and  to  permit*  the  plaintiff  to  appoint  the 
deputies  and  receive  all  the  emoluments  of  the  place,  was  illegal 
and  void,  Lord  Loughborough  observing  that  the  effect  was  to 
make  the  plaintiff  '^  the  real  officer,  but  not  accountable  for  the 
due  execution  of  it ;  he  may  enjoy  it  without  being  subject  to  the 
restraints  imposed  by  law  on  such  officers,  for  he  does  not  appear 
as  such  officer ;  he  may  vote  at  elections,  may  exercise  inconsist-* 
ent  trades,  may  act  as  a  magistrate  in  affairs  concerning  the  reve- 
nue, may  sit  in  parliament,  and  he  will  be  safe  if  he  remains  undis- 
covered. If  extortion  be  committed  in  the  office  by  those  appointed, 
the  profits  of  that  extortion  redound  to  him,  but  he  escapes  a  prose- 
cution ;  for,  not  being  the  acting  officer,  he  does  not  appear  upon  the 
records  of  the  exchequer,  and  is  not  liable  to  the  disabilities  im- 
posed by  the  statute  on  officers  guilty  of  extortion,  who  are  inca- 
pacitated to  hold  any  office  relating  to  revenue.  Whether  a  trust 
can  be  created  in  such  an  office  is  for  the  consideration  of  the 
court  in  which  the  suit  was  originally  brought.  The  only  ques- 
tion in  this  court  is,  whether  the  agreement  springing  out  of  such 
a  transaction  can  support  an  action  ?  "  In  Parsons  v,  Parsons  v. 
Thompson,  (A)  in  1790,  the  same  court  held  illegal  a  Thompson. 
bargain  by  which  the  plaintiff,  a  master  joiner  in  his  majesty's 
dockyard  at  Chatham,  agreed  to  apply  for  superannuation  on  con- 
dition that  the  defendant,  if  successful  in  obtaining  his  place, 
would  share  the  profits  with  the  plaintiff.  In  this  case  stress  was 
laid  on  the  fact  that  the  bargain  was  unknown  to  the  person  hav- 
ing the  power  to  appoint. 

§  517.  In  equity  a  perpetual  injunction  was  granted  against  en- 
forcing a  bond  for  the  purchase  of  an  office,  as  opposed  to  public 
policy,  although  the  sale  was  not  within  the  prohibitions  uw  v. 
of   the  statutes,  (t)     And  in  Law  v.  Law  (A)  a  bond  ^^* 

Cardigan  v.  Page,  6  N.  H.  183;  Meredith  relative  to  an  appointment  in  the  Petty 

V.  Ladd,  2  N.  H.  517;  Swayze  v,  Hull,  3  Ba;;  Office. 

Halst.  54.]  (i)  Harrington  v.  Du  Chabtel,  1  Bro.  C 

(g)  1  H.  Bl.  237.  C.   124;   Meihwold  v.  Walbank,  2  Ves. 

(A)  1  H.  Bl.  322.    See,  also,  Waldo  v.  sen.  238. 
Martin,  4  B.  &  C.  318,  case  of  a  contract        (k)  3  P.  Wnis.  391. 
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was  held  illegal  by  which  a  party  covenanted  to  pay  lOZ.  per  an- 
num, as  long  as  he  enjoyed  an  office  in  the  excise,  to  a  person  who 
by  his  interest  with  the  commiasioners  had  obtained  the  office  for 
him. 

§  518.  In  Blackford  v,  Preston  (Z)  the  sale  by  the  owner  of  a 
3iackford  ship  in  the  East  India  Company's  service,  of  the  plaoe 
r.  Preaton.  q£  ^lasi^er  of  the  vessel,  was  held  illegal,  as  being  in  vio- 
lation of  the  laws  and  regulations  of  the  company,  and  of  public 
policy,  and  Lord  Kenyon  said :  "  There  is  no  rule  better  estab- 
lished respecting  the  disposition  of  every  office  in  which  the  public 
ai*e  concerned  than  this,  detur  digniori  ;  on  principles  of  public 
policy,  no  money  consideration  ought  to  influence  the  appointment 
Card  r.  to  such  offices."  In  Card  v.  Hope  (m)  the  court  went 
^op®-  farther,  and  not  only  affirmed  the  doctrine  of  Black- 
ford V,  Preston,  but  expressed  a  strong  opinion  that  the  majority 
of  the  owners  of  any  ship,  whether  in  public  or  private  service, 
who  had  the  right  to  appoint  the  officers,  could  not  make  sale  of 
an  appointment,  because  public  policy  gives  every  encouragement 
to  shipping  in  this  country,  and  the  power  of  appointing  the 
officer  without  the  consent  of  the  minority,  carries  with  it  the 
duty  of  exercising  impartial  judgment  in  regard  to  the  office,  vJb 
Harring-  detur  digniovL  In  Harrington  v.  Du  Chastel  (n)  Lord 
Chastei.**  Thurlow  held  illegal  a  bargain  by  which  an  officer  in 
Corpora-  ^^  king's  household  recommended  a  person  to  another 
?J?™f  -*^"   office  in  the  household  in  consideration  of  an  annuitv  to 

erpool  9.  J 

Wright.  be  paid  to  a  third  person.  In  Corporation  of  Liverpool 
V.  Wright  (p)  the  defendant  was  appointed  clerk  of  the  peace  by 
the  plaintiffs,  under  the  municipal  corporations  act,  which  made 
the  tenure  of  the  office  dependent  only  on  good  behavior,  and 
fixed  the  fees  attached  to  the  office.  The  municipal  council  agreed 
to  appoint,  and  the  defendant  to  accept,  under  an  arrangement 
which  in  substance  bound  the  defendant  to  pay  over  to  the  bor- 
ough fund  all  his  fees  in  excess  of  a  certain  annual  amount.  On 
demurrer  to  a  bill,  filed  to  enforce  this  agreement,  Vice  Chan- 
cellor Wood  held  it  void,  as  against  public  policy,  on  two  grounds : 
First,  because  a  person  accepting  an  office  of  trust  can  make  no 
bargain  in  respect  of  such  office.  Secondly,  because  where  the 
law  assigns  fees  to  an  office,  it  is  for  the  purpose  of  upholding  the 

(I)  8  T.  R.  89.  (n)  1  Bro.  C.  C.  124. 

(m)  2  B.  &  C.  661.  (o)  28  L.  J.  Ch.  868. 
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dignity  and  performing  properly  the  daties  of  that  office;  and 
the  policy  of  the  law  will  not  permit  the  officer  to  bargain  away 
a  portion  of  those  fees  to  the  appointor  or  to  anybody  paimer  r. 
eke.  In  Palmer  v.  Bate  (jp)  the  court  of  common  pleas  ^^* 
certified  to  the  vice  chancellor  that  an  assignment  of  the  income, 
emolument,  produce,  and  profits  of  the  office  of  the  clerk  of  the 
peace  for  Westminster  (after  deducting  the  salary  of  the  deputy 
for  the  time  being),  is  not  a  good  or  effectual  assignment,  nor 
valid  in  the  law. 

§  519.  The  pay  or  half-pay  of  a  military  officer  is  not  a  legal 
subject  of  sale.  (9)     Nor  a  pension  or  annuity  to  a  civil    saie  of 
officer,  unless  exclusively  for  past  services,  as  was  held   {HegiTun- 
in  Wells  v.  Foster  (r)  where  Parke  B.  explained  the   Jess  exciu- 

^  -^  *  sively  for 

principle  of  the  cases  as  follows :  **  The  correct  distinc-   Pfwt  ser- 
tion  made  in  the  cases  is,  that  a  man  may  always  assign   ^^^^^  ^ 
a  pension  given  to  him  entirely  as  a  compensation  for   i^'oster. 
past  services,  whether  granted  to  him  for  life  or  merely  during 
the  pleasure  of  others.     In  such  a  case  the  assignee  acquires  a 
title  to  it,  both  in  equity  and  at  law,  and  may  recover  back  any 
sums  received  in  respect  of  it  by  the  assignor  after  the  date  of 
the  assignment.    But  where  the  pension  is  granted  not  exclusively 
for  past  services,  but  as  a  consideration  for  some  continuing  duty 
or  service,  although  the  amount  of  it  may  be  influenced  by  the 
length  of  the  service  which  the  party  has  already  performed,  it  is 
against  the  policy  of  the  law  that  it  should  be  assignable." 

§  620.  A  contract  of  sale,  by  the  terms  of  which  the  vendor  is 
restrained  generally  in  the  carrying  on  of  his  trade,  is   Restraint 
against  public  policy,  and  is  void.  («)     These  cases  arise  **'  ^~^®' 
usually  where  tradesmen   or  mechanics  sell   out  their  dor  is  re- ' 
business,  including  the  good-will,  and  where  the  buyer  J^ra%, 
desires   to   guard  himself   against   the   competition  in  sale  is  void. 
trade  of  the  person  whose  business  is  purchasing.     The  leading 

(p)  2  Br.  &  B.  670.  the  doctrine  stated  in  the  text    See,  also^ 

(q)  Flartj  v.  Odium,  3  T.  R.  681  ;  Lid-  Whitney  v.  Slay  ton,  49  Maine,  224 ;  Lange 

derdale  v.  Montrose,  4  T.  R.  248 ;  Bar-  v.  Werk,  2  Ohio  (N.  S.),  519 ;  Davis  v. 

wick  V.  Reade,  1  H.  Bl.  627.  Barney,  2  Gill  &  J.  382  ;  Dakin  v.  Wil- 

(r)  8  M.  &  W.  149.  liams,  11  Wend.  67  ;  Jenkins  v.  Temples, 

(s)  [In  Alger  t>.  Thatcher,  19  Pick.  51,  39  Geo.  655  ;  More  t;.  Bonnet,  40  Cal.  251 ; 

Morton  J.  goes  extensively  into  a  consld-  Gale  v.  Kalamazoo,  23  Mich.  344 ;  Per- 

eration  of  the  foundation  and  reasons  of  kins  v.  Clay,  54  N.  H.  518,  519.] 
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case  on  this  subject  is  Mitchel  v.  Reynolds,  (0  in  the  qneen's 
Mitcheiv.  bench,  in  1711,  and  republished  in  Smith's  Leading 
Reynolds.  CsLsea.  (u)  The  action  was  debt  on  a  bond.  The  con- 
dition recited  that  defendant  had  assigned  to  the  plaintiff  the 
lease  of  a  messuage  and  bakehouse  in  Liquorpond  Street,  parish 
of  St.  Andrew's  for  five  years,  and  the  defendant  covenanted 
that  he  would  not  exercise  the  trade  of  a  baker  within  that  par- 
ish during  the  said  term  under  penalty  of  502.  The  defendant 
pleaded  that  he  was  a  baker  by  trade,  that  he  had  served  an  ap- 
prenticeship to  it,  ratione  cujusj  the  said  bond  was  void  in  law, 
per  quod  he  did  trade,  jE?ro«^  ei  bene  licuiL  Demurrer  in  law. 
Held  a  valid  bond.  In  a  very  ellaborate  judgment,  Parker  C. 
J.  laid  down,  as  settled  rules,  that  voluntary  restraints  of  trade 
by  agreement  of  parties  were  either,  first,  general,  and  in  such 
cases,  void,  whether  by  bond,  covenant,  or  promise ;  whether 
with  or  without  consideration,  and  whether  of  the  party's  own 
trade  or  not ;  or,  second,  particular,  and  these  latter  were  either 
without  consideration,  in  which  case  they  are  void,  by  what  sort 
soever  of  contract  created  ;  or  with  consideration.  In  this  latter 
class  they  are  valid,  when  made  upon  a  good  and  adequate  (ar) 
consideration,  so  as  to  make  them  proper  and  useful  contracts. 
This  doctrine,  with  some  modification,  has  been  maintained  in 
many  subsequent  cases  as  the  settled  rule  of  law.  (y). 

§  521.  In  Homer  v.  Ashford  («)  Best  C.  J.  said  :  "  The  law 
Homer  ».  wiH  not  permit  any  one  to  restrain  a  person  from  doing 
Restraint  ^^^^.t  his  own  interest  and  the  public  welfare  require 
as  to  par-  that  he  should  do.  Any  deed,  therefore,  by  which  a  per- 
place.  son  binds  himself  not  to  employ  his  talents,  his  industry, 

or  his  capital  in  any  useful  undertaking  in  the  kingdom^  would  be 
void.  But  it  may  often  happen  that  individual  interest  and  gen- 
eral convenience  render  engagements  not  to  carry  on  trade  or  to 
act  in  a  profession  in  a  particular  place^  proper,  (a)     In  accord- 

{t)  1  p.  Wms.  181.  V.  Reynolds,  cited  in  the  text,  is  fully  es- 

(u)  6th  ed.  p.  356  of  Vol.  2.  lablished  in  Massachusetts.    Mor.-e  Twist 

(x)  Overruled  as  to  adequacy  of  consid-  Drill  &  Machine  Co.  v.  Morse,  103  Mass. 

eration,  post,  §  526.  74 ;  Taylor  ir.  BUinchard,  13  Allen,  370, 

(y)  Master  &c.  of  Gunmakers  r.  Fell,  373.) 

Willes,  388  ;  Cheesman  v.  Nainhy,  2  Str.  (2)  3  Bing.  328. 

739,  and  1  Bro.  V.  C.  234  ;  Gale  v,  Keed,  (a)  [Guerand  c.  Dendclet,  32  Md.  561  ; 

8  East,  83;  Stuart  v.  Nicholson,  3  Binp.  Jenkins  v.  Temple,  39  Geo.  655 ;  Treat  v. 

N.  C.  11;  Young  v.  Tiinmins,  I   C.  &  J.  Shonin^er  Melodeon  Co.  35  Conn.  543 ; 

331.    [The  doctiine  nnaintuined in  Mitchel  Pierce  v.  Woodward,  6  Pick.  206;  Steam* 


BOOK  HI.]                                        ILLEGALITY.  481 

ance  with  these  principles,  covenants  have  been  held  legal  . 
not  to  carry  on  business  as  a  surgeon  for  fourteen  years 

p.  Barrett,  1  Pick.  443;  Palmer  v.  Steb-    to  the  policj  of  the  law This  court 

bins,  3  Pick.  188;  Mott  v.  Mott,  11  Barb,  has  adopted  the  English  doctrines  so  far 
127  ;  Bowser  v.  Bliss,  7'  Blackf.  344 ;  Mc-  as  it  has  had  occasion  to  consider  them. 
Martcr  v.  Baboock,  23  Barb.  633;  Hci-  In  Alger  r.  Thatcher,  19  Pick.  51,  it  was 
chew  p  Hamilton,  3  Iowa,  396 ;  Jenkins  held  that  a  bond  conditioned  that  the 
r.  Temple,  39  Gea  655 ;  Perkins  v.  Ly-  obligor  shall  never  carry  on  or  be  engaged 
man,  9  Mass.  532 ;  Thompson  v.  Means,  in  the  business  of  founding  iron  is  void. 
11  Sm.  &  M.  604;  Perkins  v.  Clay,  54  But  the  restriction  in  that  case  was  not 
N.  H.  518,  519  ;  Dwight  v.  Hamilton,  113  limited  to  the  commonwealth.  In  that  re- 
Mass.  175.  Where  it  appeared  that  the  spect  it  differs  from  the  present  case.  On 
defendant  sold  to  the  plaintiff  an  iron  the  other  hand,  it  has  .been  held  that  an 
foundry,  in  Calais,  in  the  state  of  Maine,  agreement  not  to  carry  on  a  trade  within 
and  agreed  not  to  engage  in  the  business  a  particular  town  or  city  is  valid,  and  that 
of  iron  casting  within  sixty  miles  of  that  such  a  restriction  may  extend  to  the  whole 
place  for  ten  years,  and  that  the  territory  of  a  particular  stage  route  extending  from 
within  that  sixty  miles  was  not  densely  Boston  to  Providence,  or  the  navigation 
inhabited,  and  contained  but  few  places  of  of  the  whole  length  of  Connecticut  River, 
business,  it  was  held  that  the  agreement  Pierce  v.  Fuller,  8  Mass.  223 ;  Palmer  t;. 
was  valid.  Whitney  v.  Slay  ton,  40  Maine,  Stebbins,  3  Pick.  188 ;  Pierce  v.  Wood- 
224.  The  defendant  sold  to  the  plaintiff  ward,  6  Pick.  206 ;  Oilman  v,  Dwight,  13 
all  his  "  apparatus  for  making  soap  —  all  Oray,  356.  It  is  also  held  that  one  may 
ashes  and  soap  on  hand,"  &c.  "  also  ail  lawfully  sell  the  right  to  carry  on  a  secret 
his  trade  and  cwUomers."  The  legal  in-  trade,  and  bind  himself  not  to  carry  it  on 
terpretation  of  this  was  held  to  be,  that  nor  to  divulge  the  secret.  Vickcry  v. 
the  defendant  would  not  interfere  with  the  Welch,  19  Pick.  523  ;  [Brydon  v.  White- 
plaintiff  within  the  circuit  of  his  usual  head,  1  Sim.  &  Stu.  74;  Peabody  t;.  Nor- 
custom.  Such  a  contract  was  pronounced  folk,  98  Mass.  452 ;  Morse  Twist  Drill  & 
not  to  be  against  the  policy  of  the  law.  At  Machine  Co.  v.  Morse,  103  Muss.  73,  75.] 
all  events,  the  defendant  was  not  entitled  So  of  the  use  of  a  machine  protected  by  a 
to  the  defence  while  he  retained  the  con-  patent.  Stearns  v,  Barrett,  1  Pick.  443 ; 
sideration  paid.  Warren  v.  Jones,  51  [Morse  Twist  Drill  &  Machine  Co.  v. 
Maine,  146.  An  agreement  not  to  use  Morse,  103  Mass.  73,  74.]  So  of  a  busi- 
certain  machines  in  any  of  the  United  ncss  which  is  carried  on  out  of  the  country. 
States  except  two  was  held  good  in  Perkins  v.  Lyman,  9  Mass.  522.  In  sev- 
S teams  v.  Barrett,  1  Pick.  443.  An  eral  of  the  states,  contracts  for  the  partial 
agreement  not  to  manufacture  a  particu-  and  limited  restraint  of  trade  have  been 
lar  article  is  not  "in  restraint  of  trade."  upheld.  In  New  York,  it  is  held  by  the 
Gillis  V,  Hall,  2  Brewst.  (Penn.)  342.  In  court  of  appeals  that  a  restraint  extend- 
Taylor  v.  Blanchard,  13  Allen,  370,  372,  ing  throughout  the  stale  is  void.  Dun- 
Chapman  J.  said:  "The  question  pre-  lap  v.  Oregory,  6  Selden,  241.  And  the 
sen  ted  in  this  case  is,  whether  a  contract  supreme  court  has  held  that  a  restraint 
made  between  citizens  of  thb  state,  upon  extending  through  all  the  territory  west 
good  consideration,  by  which  one  of  them  of  Albany  is  void.  Lawrence  v.  Kidder, 
agrees  •  not  to  set  up,  exercise,  or  carry  on  10  Barb,  641.  The  plaintiff  contends  that 
the  trade  or  business  of  manufacturing  in  this  country  a  restraint  ought  not  to 
shoe  cutlers  within  the  commonwealth  of  be  held  void  unless  it  extends  throughout 
Mar.sachusett8,' is  valid,  or  is  to  be  regarded  the  United  States,  because  they  are  one 
as  void  on  the  ground  that  it  is  contrary  country  in  respect  to  trade  and  business, 

31 
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within  ten  miles  of  a  particular  place  ;  (i)  not  to  practice  as  an 
attorney  witliin  London  and  150  miles  from  thence ;  (c)  not  to 
practice  as  attorneys  or  solicitors  in  Great  Britain  for  twenty 
years,  without  the  consent  of  the  vendee  to  whom  the  business 
was  sold  ;  (d)  not  to  carry  on  trade  as  a  horsehair  manufacturer 
within  200  miles  of  BirSngham  ;  (.)  not  to  carry  on  trade  as  a 
milkman  for  twenty-four  months  within  five  miles  f rom  Northamp- 
ton  Square  ;  (/)  not  to  supply  bread  to  the  customers  of  a  baker's 
shop,  of  which  the  lease  and  good-will  were  sold ;  (^)  not  to  travel 
for  any  other  commercial  firm  than  that  of  the  employers,  within 
the  district  for  which  the  traveller  was  employed ;  (A)  not  to  run 
a  coach  within  certain  specified  hours  upon  a  particular  road.  («) 
§  522.  Where  there  is  a  partial  restraint  as  to  apace^  the  dis- 
Mode  of  tance  is  to  be  measured  from  the  place  designated  in  a 
the  space.  Straight  line  on  the  map  (A;)  in  the  absence  of  any  ex- 
pressions indicating  the  intention  of  the  parties  to  adopt  a  differ- 
ent mode  of  measurement.  (Z) 

and  the  power  to  grant  patents  and  copj-  With  regard  to  the  present  contract,  the 

rights  and  to  regulate  trade  is  rested  in  coart  are  of  opinion  that  it  ia  contrary 

the  United  States  gOTcmment.    But  we  to  the  well  established  policy  of  the  law 

cannot  regard  this  view  as  just  A  monop-  and  void."    See  More  o.  Bonnet,  40Cal. 

oly  extending  throughout  the  state  may  251. 

be  as  really  injurious  to  the  people  of  the  (6)  Davis  v.  Mason,  5  T.  R.  118. 

state  as  if  it  extended  throngh  the  whole  (c)  Bunn  v.  Guy,  4  East,  190. 

country The  plaintiff  also  contends  (d)  Whittaker  v.  Howe,  3  Beav.  383  ; 

that  the  restriction  in  this  case  is  reasona-  this  was  on  the  ground  of  limitation  of 

ble,  because  the  territory  of  Massachusetts  time  {sed  quaere  ?),  pott,  §  525. 

is  comparatively  smal],  and  the  business  (e)  Harms  v.   Parsons,   32  L.   J.  Ch. 

is  the  manufacture  of  an  article  which  is  247. 

used  only  by  manufacturers  of  shoes.    BtU  (f)  Procter  v,  Sargent,  2  M.  &  G.  20. 

toe  do  not  think  the  extent  of  territory  em-  [g)  Rannie  t^.  Irvine,  7  M.  &  G.  969. 

braced  in  a  state  affects  the  principle.  What-  (h)  Mumfonl  v.  Gething,  7  C.  B.  N.  S. 

ever  may  be  the  extent  of  the  state,  the  305,  and  29  L.  J.  C.  P.  105. 

monopoly  restricts  the  citizen  from  pur-  (i)  Leighton  v.  Wales,  3  M.  &  W.  545. 

suing  his  business  nnless  he  transfers  his  [But  a  contract  between  the  lessor  and  the 

residence  and  his  allegiance  to  some  state  lessee  of  a  coal  mine  that  the  lessee  should 

or  country.    Its  tendency  is  to  drive  busi-  not  give  or  accept  any  order  for  goods  and 

ness  and  citizens  who  are  skilled  in  busi-  merchandise  on  any  other  store  than  the 

ness  from  this  to  other  states.    The  dis-  lessor's  was  held  an  unlawful  restraint  of 

position  to  obtain  monopolies  which  for-  trade.    Crawford    v.  Wick,  18  Ohio  St. 

merly  prevailed  is  by   no  means  extinct  190.] 

at  the  present  day,  nor  is  it  confined  to  {k)  Monflet  v.  Cole,  L.  R.  7  Ex.  70 ;  8 

corporations.      Combinations  of  men  in  Ex.  32,  in  exchequer  chamber. 

business   sometimes  accomplish  such  an  (/)  Atkyns  t\  Kinnier,  4  Ex.  776 ;  Leigh 

object,  nnd  they  often  succeed  in  obtain-  v.  Hind,  9  B.  &  C.  774 ;  [Hoyt  v.  Holly, 

ing    exorbitant   profits  from  the  public  39  Conn.  326.] 
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523.  On  the  other  hand,  where  the  restraint  was  general,  as  to 
plaee^  the  agreements  have  been  held  void  ;  as  in  a  cove-  y^^^  j^. 
nant  not  to  be  employed  in  the  business  of  a  coal  mer-  stmint 

r     J  ^  general  as 

chant  for  nine  months,  (m)     In  this  case  Parke  B.  said  to  pUtcB. 
that  he  could  not  express  the  tule  more  clearly  than  was  Ej^^mpj^g 
done  by  Tindal  C.  J.  in  Hitchcock  v.  Coker  (6  Ad.  A  E.   Hitchcock 
456),  when  he  said  :  "  We  agree  in  the  general  principle   ^'  Co*^or- 
adopted  by  the  court  of  king's  bench,  that  where  the  restraint  of 
a  party  from  carrying  on  a  trade  is  larger  and  wider  than  the 
protection  of  the  party  with  whom  the  contract  is  made  can  pos- 
sibly require,  such  restraint  must  be  considered  unreasonable  in 
law,  and  the  contract  which  would  enforce  it  must  be  therefore 
void."  (n)     In  Hinde  v.  Gray  (o)  a  covenant  in  a  de-  Hinde  v, 
mise   by   a   brewer,   of   his  premises  and  business   in   ^^^' 
Sheffield  for  ten  years,  that  he  would  not  during  the  trade  in  S. 
continuance  of  the  demise  carry  on  the   business  of  a  ^^crTfor 
brewer,  or  merchant,  or  agent,  for  the.  sale  of  ale,  beer,   ^^y®*"- 
or  porter,  in  Sheffield,  or  elsewhere^  was  held  void.     But  in  the 
later  cases,  as  will  presently  appear,  such  stipulations  have  been 
held  divuible  ;  and  valid,  so  far  as  the  particular  place  was  con- 
cerned, although  illegal  as  to  the  general  restraint. 

§  524.  The  restraint  may  be  general  or  limited  as  to  time^  as 
well  as  %pace.     In  Ward  v,  Byrne  (^)  the   covenant  Restraint 
was  that  "  the  said  Thomas  Byrne  shall  not  follow  or  be  ^^    , 

•^  Ward  V, 

employed  in  the  said  business  of  a  coal  merchant,  Byrne, 
either  directly  or  indirectly,  for  the  space  of  nine  months  after 
he  shall  have  left  the  employment  of  the  said  W.  Ward."  There 
was  a  verdict  for  plaintiff,  and  motion  in  arrest  of  judgment, 
on  the  ground  that  the  agreement  was  void  in  law  as  against  pub- 
lic policy.  Parke  B.,  commenting  on  the  limitation  of  time,  said  : 
"  When  a  general  restriction,  limited  only  as  to  time^  is  imposed, 
the  public  are  altogether  losers,  for  that  time,  of  the  services  of 
the  individual,  and  do  not  derive  any  benefit  whatever  in  return  ; 
and  looking  at  the  authorities  cited  upon  this  subject,  it  does  not 
appear  that  there  is  one  clear  authority  in  favor  of  a  total  re- 
striction in  trade,  limited  only  as  to  timeJ*^  All  the  judges  con- 
Cm)  Ward  0.  Byrne,  5  M.  &  W.  548.  Barb.  641 ;  Hnbbard  r.  Miller,  27  Mich, 
(n)  [See  Chappel  v.  Brockway,  21  15.] 
Wend.    158;    Lawrence   v.    Kidder,    10        (o)  I  M.  &  G.  195. 

ip)  5  M.  &  W.  548. 
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curred  in  this  view  of  the  subject.  In  Hitchcock  v.  Coker  (5) 
Hitchcock  the  exchequer  chamber  held  that  the  restraint  might  be 
r.  Coker.  indefinite  as  to  time,  might  extend  to  the  whole  life- 
time of  the  party,  when  the  restriction  was  otherwise  reasonable  ; 
Mamfordv.  ^^d  the  judges  considered' this  point  as  settled  law,  in 
Gething.  Mumford  V.  Gething,  (r)  Erie  C.  J.  saying :  "  I  argued 
most  strenuously  in  Hitchcock  v,  Coker,  that  a  restriction  indefi- 
nite in  point  of  times  avoided  the  contract,  but  the  court  of  error 
decided  against  me." 

§  525.  It  would  appear  from  these  cases  that  the  question  of 
Bestraint  time  is  unimportant  in  determining  whether  a  contract 
unimwir-*  ^^  ^^^^  '^  being  in  restraint  of  trade.  If  the  restraint 
**°^  be  general  as  to  space^  a  limitation  as  to  time  will  not 

cure  the  illegality :  if  partial  as  to  space^  the  absence  of  a  limit 
as  to  time  will  not  taint  the  contract  with  illegality.  The  deci- 
sion of  the  master  of  the  rolls,  therefore,  in  Whittaker  v.  Howe  («) 
(^ante^  §  521),  has  been  practically  overruled  in  the  later  cases.  («) 

§  626.  It  has  already  been  seen  that,  in  the  leading  case  of 
Courts  will  Mitchel  v.  Reynolds,  (u)  Parker  C.  J.  laid  down  the 
^^to^a^e-^^  proposition  that  to  render  a  particular  or  partial  re- 
quacyoi       stmint  legal,  it  was  necessary  that  the  contract  should 

considera-  • 

lion.  be  made  ^^  upon  a  good  and  adequate  consideration,  so  as 

Mitchel  r.  to  make  it  a  proper  and  useful  contract."  The  earlier 
overruled  cases  went  upon  this  doctrine,  and  the  courts  took  into 
point  contemplation  the  adequaey  of  the  consideration  for  the 

Young  r.  restraint.  In  Young  r.  Timmins  (ic)  Lord  Lyndhurst 
Timmina.  q  g  ^^^  Bayley  and  Vaughan  BB.  held  the  contract 
void,  on  the  express  ground  that  the  consideration  was  inade- 
quate, though  no  doubt  the  contract  was  also  entirely  unreasonable 
for  want  of  mutuality,  as  pointed  out  by  Bolland  B.,  inasmuch  as 
the  agreement  bound  the  workman  to  work  for  no  one  but  his 
employers,  and  left  them  at  liberty  to  employ  him  or  not  at  their 
Waiiis  V,  discretion.  In  Wallis  v.  Day  (y)  a  contract  was  held 
^^^'  valid  as   being  of   sufficient  consideration,  and  not  in 

general  restraint  of  trade,  where  a  carrier  sold  his  business  under 

(q)  6  Ad.  &  E.    See,  also,  Pemberton        (t)  See  remark  of  Patterson  J.  in  Nich- 

v.  Yangban,  10  Q.  B.  87.  oils  v.  Shelton,  10  Q.  B.  353. 

[r)  29  L.  J.  C.  P.  104,  and  7  C.  B.  N.  (u)  1  P.  Wms.  181. 
S.  305.  See  Jones  v.  Lees,  26  L.  J.  (x)  1  Cr.  &  J.  331. 
Ex.  9-  (y)  2  M.  &  W.  273. 

(s)  3  Bear.  383. 
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an  agreement,  by  which  he  entered  into  the  vendee's  service  for 
life,  at  a  stipulated  weekly  payment.  Here  there  was  mutuality 
and  adequacy  of  consideration.  But  in  Pilkington  v,  piikington 
Scott,  (2)  in  1846,  on  a  contract  of  the  same  nature,  ^'  ^*^**''' 
Alderson  B.  said :  ^^  The  question  in  this  case  simply  is,  whether 
the  rule  ought  to  be  made  absolute,  on  the  ground  that  this  is  a 
contract  in  restraint  of  trade,  and  has  no  adequate  consideration  to 
support  it.  If  it  be  an  unreasonable  restraint  of  trade,  it  is 
void  altogether ;  but  if  not  it  is  lawful,  the  only  question  being 
whether  there  is  a  consideration  to  support  it,  and  the  adequacy 
of  the  corunderation  the  court  will  not  inquire  into^  but  will  leave 
the  parties  to  make  the  bargain  for  themselves.  Before  the  case 
of  Hitchcock  v.  Coker,  (a)  a  notion  prevailed  that  the  considera- 
tion must  be  adequate  to  the  restraint;  that  was  in  truth  the 
law  making  the  bargain,  instead  of  leaving  the  parties  to  make 
it,  and  seeing  only  that  it  is  a  reasonable  and  proper  bargain." 
The  learned  baron  had  himself  been  a  member  of  the  Hitchcock 
court  in  exchequer  chamber,  in  1837,  which  reversed  "*  Co^®'* 
the  judgment  of  the  king's  bench,  in  Hitchcock  v,  Coker,  and  in 
that  case  Tindal  C.  J.  delivered  the  unanimous  opinion  of  the 
court  of  error.  Upon  the  point  ifow  under  consideration,  the  lan- 
guage of  the  opinion  is  as  follows :  '<  Undoubtedly  in  most,  if  not 
all  the  decided  cases,  the  judges  in  delivering  their  opinion  that  the 
agreement  in  the  particular  instance  before  them  was  a  valid 
agreement,  and  the  restriction  reasonable,  have  used  the  expres- 
sion that  such  agreement  appeared  to  have  been  made  on  an 
adequate  consideration,  and  seem  to  have  thought  that  an  ade- 
quacy of  consideration  was  essential  to  support  a  contract  in  re- 
straint of  trade.  If  by  that  expression  it  is  intended  only  that 
there  must  be  a  good  and  valuable  consideration,  such  considera- 
tion as  is  essential  to  support  any  contract  not  under  seal^  we 
concur  in  that  opinion.  If  there  is  no  consideration,  or  a  con- 
sideration of  no  real  value,  the  contract  in  restraint  of  trade, 
which  in  itself  is  never  favored  in  law,  must  either  be  a  fraud 
upon  the  rights  of  the  party  restrained,  or  a  mere  voluntary  con- 
tract, a  nudum  pactum^  and  therefore  void.  But  if  by  adequacy 
of  consideration  more  is  intended,  and  that  the  court  must  weigh 
whether  the  consideration  is  equal  in  value  to  that  which  the 
party  gives  up  or  loses  by  the  restraint  under  which  he  has  placed 

(2)  15  M.  &  W.  657.  (a)  6  Ad.  &  E.  438. 
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himself,  we  feel  ourselves  hound  to  differ  from  that  doctrine,  A 
duty  would  thereby  be  imposed  on  the  court  in  every  particular 
case,  which  it  has  no  means  whatever  to  execute."  This  decision 
^    ^  was   held  in   Archer  v.  Marsh  CJ)  to  have  settled  the 

Archer  v.  ,  .      .  ,  .  ,     . 

Marsh.  law  On  the  principle  that  the  parties  must  act  on  their 
own  views  as  to  the  adequacy  of  the  compensation,  (c) 

§  627.  But  even  though  the  restraint  be  partial,  and  founded 
Even  if  re-  upon  good  consideration,  the  courts  will  refuse  to  enforce 
partial  and  *^®  contract  if  unreasonable,  —  and  this  is  a  question  of 
Siisld^ra-  ^*^  ^^^  ^^^  court,  not  of  fact  for  the  jury,  (d)  The 
tion,  sale  whole  doctrine  on  the  subject,  and  the  authorities,  were 
contract  is  reviewed  in  Mallan  v.  May,  (e)  where  the  promise  was 
able.  '  i^ot  to  carry  on,  as  principal,  assistant,  or  agent,  the  pro- 
Mallan  v.  fcssion  of  surgeon-dentist,  or  any  branch  thereof,  in  Lon- 
^^^'  don,  or  in  any  of  the  tottms  or  places   in  England  or 

(h)  6  Ad.  &  E.  966.    See,  also,  Sainter  year  from  the  time  it  is  made.    If  bj  its 

r.  Fei^uson,  7  C.  B.  716,  and  Hartly  v.  terms,  or  bj  reasonable  construction,  the 

Cummings,  5  C.  B.  247.  contract  can  be  fully  performed  within  a 

(c)  [Guerand  v.  Dandelet,  32  Md.  561.  year,  although  it  can  only  be  done  by  the 
In  Perkins  v.  Clay,  54  N.  H.  518,  it  ap-  occurrence  of  some  contingency  by  no 
peared  that  one  C.  sold  to  H.  his  cart  and  means  likely  to  happen ;  such  as  the  death 
business  as  a  butcher  for  the  sum  of  ninetf  of  some  party  or  person  referred  to  in  the 
dollars,  and  agreed  not  to  carry  on  the  contract,  the  statute  has  no  application, 
same  business  OFer  the  same  route  which  and  no  writing  is  necessary.  Though 
he  had  formerly  traveUed  so  long  as  H.  either  of  the  parties  may  have  it  in  his 
should  want  to  carry  on  the  business,  power  to  put  an  end  to  a  contract  within 
Subsequently  H.  sold  to  P.  the  cart  and  the  year,  yet,  if  independent  of  the  exer- 
business  as  butcher  for  the  sum  of  ninety  cise  of  such  a  power,  the  agreement  can- 
dollars  ;  and  C.  in  consideration  that  H.  not  be  performed  within  a  year,  it  must 
released  him  from  his  former  agreement,  be  in  writing.  If  the  agreement  can  be 
entered  into  a  parol  agreement  with  P.  fully  performed  by  either  of  the  parties 
that  he  would  not  carr}-  on  the  same  busi-  within  the  year,  and  it  is  so  performed, 
ness  over  the  same  route  for  a  period  of  the  agreement  of  the  other  party  is  not 
two  years ;  it  was  held  that  there  was  a  within  the  statute,  though  it  may  be  im* 
sufficient  consideration  for  the  promise  possible  to  perform  it  within  a  year, 
from  C.  to  P.,  and  that  the  agreement  Blanding  i;.  Sargent,  33  N.  H.  239.  In 
was  not  within  the  statute  of  frauds.  As  this  case  Bell  J.,  referring  to  the  decisions 
to  the  statute  of  frauds,  in  this  connec-  maintaining  the  abo?e  doctrines,  said : 
tion,  the  rule  is  well  established  by  the  "  These  decisions  are  almost  equivalent  to 
decisions,  that  the  statute  does  not  apply  a  repeal  of  this  clause  of  the  statute ;  but 
toanycontract,  unless  by  its  express  terms,  as  they  met  the  approval  of  the  courts 
or  by  reasonable  construction,  it  is  not  generally,  and  may  be  regarded  as  the 
to  be  performed,  that  is,  is  incapable  in  settled  construction  of  the  statute,  they 
any  event  of  being  performed  within  one  may  properly  be  considered  as  adopted  by 


[d)  [See  EcUogg  v.  Larkin,  3  Chand.        (e)  13  M.  &  W.  511,  and  11   M.  &  W. 
(Wis.)  133.]  653. 
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Scotland^  where  the  other  parties  may  have  been  practising,  &c. 
&e.  The  principles  of  law  were  declared  by  Pa^rke  B.,  who  gave 
the  opinion  of  the  court,  after  time  for  consideration,  to  be  as 
follows :  "  If  there  be  simply  a  stipulation,  though  in  an  instru- 
ment under  seal,  that  a  trade  or  profession  shall  not  be  carried 
on  in  a  particular  place,  without  any  recital  in  the  deed,  and  with- 
out any  averment  showing  circumstances  which  rendered  such  a 
contract  reasonablcy  the  instrument  is  void.  But  if  there  are  cir- 
cumstances recited  in  the  instrument  (or  probably  if  they  appear 
by  averment),  it  is  for  the  court  to  determine  whether  the  con- 
tract be  a  fair  and  reasonable  one  or  not.  And  the  test  appears 
to  be  whether  it  be  prejudicial  or  not  to  the  public  interest,  for  it 
is  on  grounds  of  public  policy  alone  that  these  contracts  are  sup- 
ported or  avoided.  Contracts  for  the  partial  restraint  of  trade 
are  upheld,  not  because  they  are  advantageous  to  the  individual 
with  whom  the  contract  is  made,  and  a  sacrifice  pro  tanto  of  the 
rights  of  the  community,  but  because  it  is  for  the  benefit  of  the 
public  at  large  that  they  should  be  enforced.  Many  of  these  par- 
tial restraints  on  trade  are  perfectly  consistent  with  public  conven- 
ience and  the  general  interest,  and  have  been  supported.  Such 
is  the  case  of  the  disposing  of  a  shop  in  a  particular  place,  with  a 
contract  on  the  part  of  the  vendor  not  to  carry  on  a  trade  in  the 
same  place.  It  is  in  effect  the  sale  of  a  good-will,  and  offers  an 
encouragement  to  trade,  by  allowing  a  party  to  dispose  of  all  the 
fruits  of  his  industry."  The  learned  baron  discussed  the  question 
whether  the  limits  assigned  by  the  covenant  before  the  court  were 
reasonable,  and  adopted  as  safe  law  the  proposition  of  Tindal  C.  J. 
in  Horner  v.  Graves,  (/)  that  "  whatever  restraint  is  Restraint 
larger  than  the  necessary  protection  of  the  party  with  i«gerthan 
whom  the  contract  is  made  is  unreasonable  and  void"  (^)  fpr  protec- 
Applying  this  rule,  the  court  then  held  that  for  such  a  dee  renders 

our  legislatnre  when  the  statnte  was  re-  Cloth  Co.  v.  Lorsont,  L.  R.  9  Eq.  345, 

enacted.'*    See  Lyon  v.  King,   11   Met.  354;  Lawrence  o.  Kidder,  10  Barb.  641; 

411;    Worthy  v.  Jones.  11    Gray,    168;  Lange  v.   Werk,  2  Ohio   (N.    S.),   519; 

Doyle  V.  Dixon,  97  Mass.  211 ;  1  Chitty  Kellogg  v.  Larkin,  3  Chand.  (Wis.)  133. 

Contr.  (nth  Am.  ed.)  101,  note  (^),  102;  As  to  the  harden  of  proof  in  such  cases, 

Somerby  r.  Ban  tin,  118  Mass.  279,286;  Chappel    v.  Brockway,  21   Went.     158; 

Blake  v.  Cole,  22  Pick.  97  ;  Packet  Co.  v.  Ross  v.  Sadgbeer,  21  Wend.  106 ;  Beard 

Sickles,  5  Wallace,  580.]  v.  Dennis.  6  Ind.  200 ;  Lord  Campbell 

(/)  7  Bing.  743.  C.  J.  in  Talis  v.  Talis,  1    E.  &  B.  404, 

ig)  [See  per  James  Y.  C.  in  Leather  405.] 
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coniract       profesBion  as  that  of  a  dentist,  the  limit  of  London  was 

void  as  to      *^ 

excess.  not  too  large  :  (A)  that  the  further  restraint  was  unrea- 
sonable, and  that  the  contract  was  not  illegal  as  a  whole^  because 
illegal  in  part ;  that  the  stipulation  as  to  not  practising  in  Lon- 
don (z)  was  validj  and  was  not  affected  hy  the  illegality  of  the 
Green  v,  other  part,  (i)  This  decision  was  followed  in  Green  v. 
Price.  Price,  (A?)  where  an  agreement  not  to  carry  on  business 

as  perfumers  within  the  cities  of  London  and  Westminster,  or 
the  distance  of  600  miles  from  the  same  respectively,  was  held 
valid  as  to  London  and  Westminster,  but  void  as  to  the  600  miles ; 
and  this  was  af&rmed  in  Cam.  Scacc.  (2)  It  has  also  been  held 
Contract  that  where  the  contract  is  reasonable  at  the  time  when 
good  when  ^^  ^^  made,  subsequent  change  of  circumstances  will  not 
°^«-         affect  its  validity,  (m) 

§  528.  Contracts  for  the  sale  of  lawsuits  or  interests  in  litiga- 
Sales  of  tion  are,  in  certain  cases,  also  void  at  common  law,  as 
lawsuits.  being  against  public  policy.  Champerty  is  a  contract  for 
and  mwn^  the  purchase  of  another's  suit  or  right  of  action ;  or  a 
tenance.  bargain  by  which  a  person  agrees  to  carry  on  a  suit  at 
his  own  expense  for  the  recovery  of  another's  property  on  con- 
dition of  dividing  the  proceeds.  This,  as  well  as  maintenance^  are 
offences  at  common  law,  and  cannot,  therefore,  form  the  subject 
of  a  valid  contract.  Maintenance,  according  to  Lord  Coke,  (n) 
"  is  derived  of  the  verb  manutenere^  and  signifieth  in  law  a  taking 
in  hand,  bearing  up  or  upholding  of  quarrels  and  sides,  to  the 
disturbance  or  hindrance  of  common  right." 

§  529.  In  Stanley  v,  Jones,  (ci)  an  agreement  by  a  man  who 
Stanley  V.  had  evidence  in  his  possession  respecting  a  matter  in 
Jones.  dispute  between  third  persons,  and  who  professed  to  be 
able  to  procure  more,  to  purchase  from  one  of  the  contending  par- 

(A)  [See  Warfield  v.  Booth,  33    Md.  Union     Locomotive    &   Express   Co.    6 

63.]  Yroom,  240 ;  Dean  r.  Emerson,  102  Mass. 

(0  The   court    held   that    "London"  480.] 

meant  the  city  of  London,  and  did  not  (m)  Elves    v.    Crofts,   10    C.  B.    241 ; 

include  Great  Russell  Street,  Middlesex.  Jones  v.  Lees,  1  H.  &  N.  189. 

13M.  &W.  517.  (n)  Co.    Lit.  368  h ;    4   Black.    Com. 

{k)  13  M.  &  W.  699.  135 ;  Elliott  ».  Richardson,  L.  R.  5  C.  P. 

(/)  16  M.  &W.  346.     See,  also,  Nich-  744. 

oils  V.  Stretton,  10  Q.  B.  346,  and  Tallis  (o)  7    Bing.    369 ;    and   see   Sprye  v. 

V.  Tallis,  1    E.  &  B.  391  ;    22   L   J.  Q.  Porter,  7  E.  &  B.  58;  26  L.  J.  Q.  B.  64. 

B.  185.    But  see  Allsopp  v.  Wheatcroft,  [Bnt  see  Sedgwick  v.  Stanton,  4  Kernan, 

L.  R.  15  Eq.  59;  [Erie  Railway  Co.  v.  289.] 
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ties  at  the  price  of  this  evidence,  a  share  of  the  money  to  be 
recovered  by  it,  was  held  to  be  charapertous  ;  and  champerty  was 
defined  to  be  the  unlawful  maintenance  of  a  suit,  in  consideration 
of  some  bargain  to  have  part  of  the  thing  in  dispute  or  some 
profit  out  of  it.     "  The  object  of  the  law  was  not  so  much  to  pre- 
vent the  purchase  or  assignment  of  a  matter  then  in  litigation 
as  the  purchase  or  assignment  of  a  matter  in  litigation  for  the 
purpose  of  maintaining  the  action."     And   the  court  held  that 
in  this  restricted  sense  the  offence   of   champerty   remains   the 
same  as  formerly.  ( p)     In  Hutley  v,  Hutley  (y)  it  was  Hutiey  v. 
held  that  mere  relationship  between  the  parties,  or  even    ^"'^®y- 
some  collateral  interest,  could    not  render   valid   an   agreement 
otherwise  champertoiis,  for  dividing  the  proceeds  of  an   Taking  an 
action.     Taking  a  transfer  of  an  interest  in  litigation   {"Sn^ 
as  a  security  is  not  champertous,  and  is  a  valid  con-    norcham^ 

tract,  (r)  '     pertous. 

SECTION  11.  —  CONTRACTS   ILLEGAL  BY   STATUTE. 

§  530.  When  contracts  are  prohibited  by  statute,  the  prohibition 
is  sometimes  express,  and  at  others  implied.  Wherever  Prohibition 
the  law  imposes  a  penalty  for  making  a  contract,  it  im-    impUed. 

(p)  See,  farther,  as  to  maintenance  and  titles,   and   conspiracies  falsely  to  move 

champerty,  Re  Masters,  4  Dow.  18;  Fin-  or  maintain  saits/'    And  in  Sedgwick  v, 

don  V.  Parker,  11  M.  &  W.  675;  Simp-  Stanton,  4  Keman,  301,  Selden  J.  said: 

son  V,  Lamb,  7  £.  &  B.  84,  and  26  L.  J.  "  I  still  think,  in   view  of  the  manifest 

Q.  B.  121 ;  Flight  t;.  Leman,  6  Q.  B.  883 ;  tendency  of  modem  judicial  opinions,  as 

Cookr.  Field,  15  Q.B.  460;  Bell  V.  Smith,  well  as  of  the  plain  scope  and  intent  of 

5  B.  &  C.  188  ;  Williamson  v.  Henley,  6  our  legislation  upon  the  subject,  that  not 

Bing.  299  ;  Pechell  v.  Watson,  8  M.  &  W.  a  vestige  of  the  law  of  maintenance,  in- 

691 ;  Shackell  v.  Rosier,  2   Bing.  N.  C.  eluding  that  of  champerty,  now  remains 

634 ;  Williams  v.  Protheroe,  3   Y.  &  J.  in  this  state,  except  what  is  contained  in 

129,  in  Cam.  Scacc ;  S.  C.  5  Bing.  309 ;  the  Revised  Statutes."    See  Whitaker  v, 

Earle  v.  Hopwood,  9  C.  B.  N.  S.  566 ;  Cone,  2  John.  Cas.  58 ;  Belden  v.  Pitkin, 

30  L.  J.  C.  P.  217  ;  Pince  v.  Beattie,  32  L.  2  Caines,  147 ;  Sweet  v.  Poor,  11  Mass. 

J.  Ch.  734;  Prosser  p.  Edmonds,  1  Y.&  C.  549;  Thurston  v.  Percival,  1  Pick.  415  ; 

481 ;  Knight  v.  Bowyer,  27  L.  J.  Ch.  521 ;  Lathrop  v.  Amherst  Bank,  9  Met.  489 ; 

Bainbridge    v.   Moss,  3  Jur.   N.  S.  58 ;  Allen  v.  Hawks,  13  Pick.  79 ;  Smith  v. 

Sandford  Ch.  in  Thallhimer  v.  Brincker-  Thompson,  7  B.  Mon.  305 ;  Caldwell  v, 

hoff,  3  Cowon,  623, 643  et  seq.    In  Peck  v.  Shepherd,  6  Mon.  392  ;  Redman  v.  San- 

Briggs,  3  Denio,  107,  Bronson  C.  J.  said:  ders,  2  Dana,  70;  Key  v.  Vather,  1  Ohio, 

"In   the  latest  revision  of  the  laws  [of  132.] 
Kew  York],  nothing  was  left  of  the  old        (q)  L.  R.  8  Q.  B.  112. 
doctrine  of  maintenance    beyond  a  pro-       (r)  Anderson  v.  Radcliile,  E.,  B.  &  E. 

hibi lion 'against  taking  a  conveyance  of  806-819;  28  L.  J.  Q.  B.  32;  in  error,  29 

lands  in  suit,  baying  or  selling  pretended  L.  J.  Q.  B.  128. 
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pliedly  forbids  parties  from  making  such  a  contract,  and  when  a 

Implied  Contract  is  prohibited,  whether  expressly  or  by  impli- 
penaitj  h  nation,  it  is  illegal,  and  cannot  be  enforced.  Of  this 
imposed.      there  is  no  doubt.  («) 

(«)  Benslej  v,  Bignold,  5  B.  &  Aid.  Bank  v,  Merrick,  14  Mass.  322 ;  Russell 
335 ;  Forater  v.  Taylor,  5  B.  &  Ad.  887  ;  v.  Degrand,  15  Mass.  39  ;  Shaw  C.  J.  in 
Cope  V.  Rowlands,  2  M.  &  W.  149;  White  v.  Buss,  3  Gush.  449, 450 ;  Coombs 
Chambers  v.  Manchester  &  Milford  Kail-  v.  Emery,  14  Maine,  404 ;  Seidenbender  v. 
way  Co.  5  B.  &  S.  588;  32  L.  J.  Q.  B.  Charles^  4  Serg.  &  R.  159;  MitcheU  v. 
268;  In  re  Cork  &  Youghal  Railway  Co.  Smith,  1  Binn.  118;  S.  C.  4  Dall.  269; 
L.  R.  4  Ch.  Ap.  748.  [No  action  lies  in  Sharp  v.  Tees,  4  Halst.  352 ;  Bank  of 
Massachusetts  to  recover  for  the  price  of  Rutland  v.  Parsons,  21  Yt.  199 ;  Terriit 
milk  sold  by  the  can,  at  wholesale,  in  v.  Bartlett,  21  Vt  184;  Bancroft  u.  Da- 
cans  not  sealed  according  to  the  require-  mas,  21'  Yt.  456;  Pray  v.  Burbank,  10 
ments  of  the  statute  of  that  state,  al-  N.  H.  377 ;  White  v.  Franklin,  22  Pick, 
though  the  state  sealer  refused  to  seal  181  ;  Atlas  Bank  v.  Nahant  Bank,  3  Met. 
them  for  the  statute  price.  Miller  v.  Post,  581 ;  Harris  v.  Runnels,  12  How.  (U.  S.) 
1  Allen,  434.  Hoar  J.  in  this  case  said :  80.  The  validity  of  a  contract  is  to  be 
"  The  English  decisions  are  numerous  determined  by  the  law  of  the  place  where 
and  clear,  which  establish  the  doctrine  it  is  made.  Bliss  v.  Brainard,  41  N.  H. 
that  where  a  contract  is  made  in  a  man-  256,  261.  In  this  case  Fowler  J.  said: 
ner  prohibited  by  a  statute  passed  for  the  "  Generally  speaking,  the  validity  or  inva- 
protection  of  a  buyer,  no  action  can  be  lidity  of  a  contract  is  to  be  determined  by 
maintained  upon  it,  and  that,  where  the  the  law  of  the  place  where  it  is  made, 
statute  directs  the  mode  in  which  the  con-  If  valid  there,  it  is,  by  the  general  law  of 
tract  shall  be  made,  not  following  the  nations,  held  to  be  valid  everywhere,  by 
direction  is  equivalent  to  disobeying  a  the  tacit  or  implied  consent  of  the  parties ; 
prohibition.  And,  if  the  statute  imposes  if  void  or  illegal  there,  as  a  general  rule, 
a  penalty  upon  the  act  done,  this  will  it  is  held  void  and  illegal  everywhere, 
make  the  contract  void  in  like  manner  as  The  exception  to  this  rule  as  to  the  validity 
if  it  were  in  terms  prohibited,  because  a  of  contracts  is,  that  contracts  which  are  in 
penalty  implies  a  prohibition.  The  same  evasion  or  fraud  of  the  laws  of  a  country, 
principles  have  been  frequently  recognized  or  of  the  rights  or  duties  of  its  subjects; 
by  this  court.  Wheeler  v.  Russell,  17  which  are  against  good  morals,  or  against 
Mass.  258;  Allen  v.  Hawks,  13  Pick.  82;  religion,  or  against  public  rights;  and 
Fattee  v.  Greeley,  13  Met.  284;  Libby  v.  those  opposed  to  national  policy  or  na- 
Downey,  5  Allen,  299 ;  Smith  v.  Arnold,  tional  institutions ;  are  deemed  nullities 
106  Mass.  269;  Sawyer  v.  Smith,  109  in  every  country  affected  by  such  consid- 
Mass.  220;  Fresco tt  v.  Battersby,  119  erations,  though  they  may  be  valid  by  the 
Mass.  285.  The  contract  upon  which  the  laws  of  the  place  where  they  are  made, 
plaintiff  declares  was  made  in  direct  con-  But  if  a  contract  is  void  in  its  origin,  it 
travention  of  the  requirements  of  the  stat-  seems  difficult  to  find  any  principle  upon 
nte.  He  sold  his  milk  by  the  can,  ns  a  which  any  subsequent  validity  can  be 
measure,  and  his  cans  were  not  sealed,  given  to  it  in  any  other  country."  Whit- 
The  statute  required  all  cans  used  in  the  ney  r.  Whiting,  37  N.  H.  457.  As  to  the 
sale  of  milk  to  be  seated,  and  imposed  a  acts  and  circumstances  which  indicate  that 
penalty  for  a  failure  to  comply  with  its  a  contract  of  sale  has  been  made  at  a  par- 
provisions.  This  made  a  sale  of  milk  in  ticnlar  place,  or  in  a  particular  state,  see 
cans  which  were  not  sealed  an  unlawful  Boothbay  v.  Plaisted,  51  N.  H.  437  ;  Corn- 
and   prohibited  sale."     See    Springfield  ing  r.  Abbott,  54  N.  H.  469,  470;  Hill  u. 
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§  531.  But  the  question  frequently  arises,  whether,  on  the  true 
construction  of  a  statute,  the  contract  under  considera-   Distinction 
tion    has   really  been  prohibited,   and   in  determining  ^«t'ireen 
this  point  much  weight  has   been  attributed  to  a  dis-   passed  for 

,        ,  ,  revenue 

tinction  held  to  exist  between  two  classes  of  statutes,   purposes 

.  r  n  ^      £  111  ai^d  Others* 

those  passed   merely  for  revenue  purposes,  and   those 
which  have  in  contemplation,  wholly  or  in  part,  the  protection  of 
the  public,  or  the  promotion  of  some  object  of  public  policy.     It 
is  necessary  to  review  the  cases,  as  the  principles  established  by 
them  seem  to  be  imperfectly  stated  in  some  of  the  text-books. 

§  532.  The  leading  case  on  this  point  is  Johnson  v.  Hudson,  (f) 
decided  by  the  king's  bench  in  1809.  DiflEerent  stat-  jr.hnson  v. 
ntes  had  provided,  1st,  that  all  persons  dealing  in  to-  ^"^*<'°-' 
bacco  should,  before  dealing  therein,  take  out  a  license  under 
penalty  of  501. ;  and  2dly,  that  no  tobacco  should  be  imported, 
either  wholly  or  in  part  manufactured,  under  penalty  of  forfeiture 
of  the  tobacco,  the  package,  and  the  ship.  In  this  state  of  the 
law,  the  plaintiffs,  who  had  never  before  dealt  in  that  article,  re- 
ceived  a  consignment  of  tobacco  manufactured  into  cigars,  which 
they  duly  entered  at  the  custom  hou%^^  and  then  sold  to  defendant 
without  taking  out  a  license.  The  court  held  that  the  action  was 
maintainable,  observing  "  that  here  there  was  no  fraud  upon  the 
revenue,  on  which  ground  the  smuggling  cases  had  been  decided  ; 
nor  any  clause  making  the  contract  of  sale  illegal^  but  at  most  it 
was  the  breach  of  a  mere  revenue  regulation  which  was  protected 
by  a  specific  penalty  ;  and  they  also  doubted  whether  this  plain- 
tiff could  be  said  to  be  a  dealer  in  tobacco  within  the  meaning  of 
the  act." 

§  633.  Next,  in  1829,  Brown  v.  Duncan  (u)  came  before  the 
same  court.  The  statutes  provided,  Ist,  that  no  distil-  Brown  v. 
ler  should,  under  penalty,  deal  in  the  retail  sale  of  spirits  ^^^^^' 
within  two  miles  of  the  distillery ;  and  2d,  that  in  taking  out  a 
license  for  distilling,  the  names  of  the  persons  taking  out  the 
license  should  be  inserted.  One  of  five  partners  in  a  distillery 
was  engaged  in  the  retail  trade  within  two  miles  of  the  distillery, 
and  his  name  was,  it  seems,  intentionally  omitted  in  taking  out 
the  distillers'  license.     The  partners  then  appointed  an  agent  to 

Spear,  50  N.  H.  253 ;  Finch  v.  Mansfield,        (0  H  East,  180. 

97  Mass.  89;  Dolan  v.  Green,  110  Mass.        (u)  10  B.  &  C.  9S.    See,  also,  Wether- 

322.]  ell  V.  Jones,  8  B.  &  Ad.  221. 
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sell  their  whiskey  in  London,  and  the  defendant  guarantied  the 
fidelity  of  the  agent.  In  the  action  by  the  partners  to  enforce 
this  contract,  its  illegality  was  pleaded.  The  court  held  that  the 
plaintiffs  could  recover  on  the  authority  of  Johnson  v.  Hudson, 
saying  '^  there  has  been  no  fraud  on  the  part  of  the  plaintiffs  on 
the  revenue,  although  they  have  not  complied  with  the  regulations 
which  it  has  been  thought  wise  to  adopt  in  order  to  secure,  as  far 
as  may  be,  the  conducting  of  the  trade  in  such  a  way  as  is  deemed 

most  expedient  for  the  benefit  of  the  revenue These  cases 

are  very  different  from  those  where  the  provisions  of  acts  of  par- 
liament have  had  for  their  ol>^'ect  the  protection  of  the  public^  such 
as  the  acts  against  stock-jobbing  and  the  acts  against  usury.  It 
is  different,  also,  from  the  case  where  a  sale  of  bricks  required  by 
act  of  parliament  to  be  of  a  certain  size  was  held  to  be  void  because 
they  were  under  that  size.  There  the  act  of  parliament  operated 
as  a  protection  to  the  public  as  well  as  to  the  revenue^  securing  to 
them  bricks  of  particular  dimensions.  Here  the  clauses  of  the 
act  of  parliament  had  not  for  their  object  to  protect  the  public^  hat 
the  revenue  only^ 

§  534.  In  1836,  Cope  v.  Rowlands  (x)  was  decided  in  the  ex- 
Cope  V,  chequer,  and  it  was  held  that  a  city  of  London  broker 
Rowlands.  ^qqJj  ^ot  maintain  an  action  for  his  commissions  in  buy- 
ing and  selling  stock,  unless  duly  licensed  according  to  the  6  Anne, 
c.  16,  s.  4,  which  provides  that  if  any  person  should  act  as  a  broker 
in  making  sales,  <S;c.  without  such  license,  he  shall  forfeit  2bl, 
"  for  every  such  offence."  In  the  course  of  the  argument,  Parke 
B  said  :  "  Very  considerable  doubt  was  thrown  on  tlua  distinction 
which  has  been  taken  between  breaches  of  laws  passed  for  revenue 
purposes,  and  others,  in  the  case  of  Brown  v.  Duncan,  and  when  it 
comes  to  be  considered,  I  think  that  distinction  will  be  overruled." 
The  court  took  the  case  under  consideration,  {ind  the  decision  was 
delivered  by  the  same  learned  baron,  who  again  said :  "  It  may  be 
safely  laid  down,  notwithstanding  some  dicta  apparently  to  the 
contrary,  that  if  the  contract  be  rendered  illegal,  it  can  make  no 
difference,  in  point  of  law,  whether  the  statute  which  makes  it  so 
has  in  view  the  protection  of  the  revenue,  or  any  other  object. 
The  sole  question  is  whether  the  statute  means  to  prohibit  the  con- 
tract,*^     Notwithstanding  this  statement,  the  learned  baron  went 

(«)  2  M.  &  W.  149 ;  and  see  Ferguson  v.  Norman,  5  Bing.  N.  C.  76,  approving 
Cope  V,  Rowlands. 
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on  to  say  that  the  question  before  the  court  was  whether  the  stat- 
ute under  discussion  ^^  is  meant  merely  to  secure  a  revenue  to  the 
city,  ....  or  whether  one  of  the  objects  be  the  protection  of  the 

public On    the  former  supposition^  the   contract  with   a 

broker  for  his  brokerage  is  not  prohibited  by  the  statute;  in  the 
latter  it  is,^'*  The  court  then  decided  that  the  benefit  and  secu- 
rity of  the  public  formed  one  object  of  the  statute,  and  that  the 
plaintiffs  were  not  entitled  to  recover. 

§  535.  Again,  in  1845,  the  same  point  was  discussed  in  £he 
same  court,  in  Smith  v.  Mawhood,  (y)  where  the  defence  Smith  «. 
in  an  action  for  goods  sold  and  delivered  was  based  on  ^''^^^^x^d* 
the  allegation  that  the  goods  were  tobacco,  and  that  the  plaintiff 
had  not  complied  with  the  law  requiring  him  to  have  bis  name 
painted  on  the  house  in  which  he  carried  on  his  business,  in  the 
manner  specified  in  the  law,  under  penalty  that  the  person  so 
offending  should  forfeit  200Z.  Held  that  plaintiff  could  maintain 
his  action.  Parke  B.  said :  **  I  think  the  object  of  the  legislature 
was  not  to  prohibit  a  contract  of  sale  by  dealers  who  have  not 
taken  out  a  license  pursuant  to  the  act  of  parliament.  If  it  was, 
they  certainly  could  not  recover,  although  the  prohibition  were 
merely  for  the  purpose  of  revenue.  But,  looking  to  the  act  of  par- 
liament, I  think  its  object  was  not  to  vitiate  the  contract  itself, 
but  only  to  impose  a  penalty  on  the  party  offending^  for  the  pur- 
pose of  the  reve^iue.*^  The  other  judges  concurred,  and  Alderson 
B.  pointed  out,  as  a  controlling  circumstance  in  construing  the 
statute,  that  the  penalty  was  "  for  carrying  on  the  trade  in  a  house 
in  which  the  requisites  were  not  complied  with :  and  that  there  is 
no  addition  to  his  criminality  if  he  makes  fifty  sales  of  tobacco  in 
such  a  house."  (2;)  This  distinction  seems  to  be  as  sound  as  it  is 
acute.  In  Cope  v.  Rowland  the  broker  was  not  allowed  to  re- 
cover, because,  by  the  law,  each  sale  was  an  offence^  punished  by  a 
separate  penalty  ;  but  in  Smith  v.  Mawhood  there  was  but  one 
offence,  punished  by  but  one  penalty,  viz,  the  offence  of  failing  to 
paint  a  proper  sign  on  the  house  in  which  the  business  was  done. 
Making  a  sale  in  such  a  house  was  not  declared  by  the  law  to  be 
an  offence. 

§  536.  In  the  court  of  common  pleas,  in  1847,  all  the  foregoing 

(y)  14  M.  &  W.  463.  also,  in  Aiken  v.  Blaisdell.  41  Vt.  655, 

{2)  [A  similar  decision  was  made  in    666 ;  Pope  t*.  Beals,  108  Mass.  561.] 
Larned  o.  Andrews,  106  Mass.  435.    So, 
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cases  were  cited  and  conaidered  in  Cundell  v.  Dawson,  (a)  At  the 
CandeU  v.  close  of  the  argument,  Wilde  C.  J.  said,  that  considering 
Dawson  ^^  diversity  of  dicta  and  decisions  on  the  subject,  the 
court  would  not  pronounce  any  judgment  without  looking  into  the 
cases  more  carefully,  and  the  matter  was  therefore  held  under 
advisement  from  the  23d  April  to  8th  May,  when  the  chief  justice 
delivered  the  opinion  of  the  court.  The  action  was  for  the  price 
of  coals,  and  the  defence  was  that  the  plaintiff  had  violated  the 
statute  1  &  2  Vict.  c.  101,  by  failing  to  deliver  to  the  defendant  a 
ticket  as  required  by  that  statute,  stating  the  quantity  and  descrip- 
tion of  the  coals  delivered.  The  statute  directed  such  delivery, 
under  penalty,  in  case  of  default  of  20Z.  "  for  every  such  offence." 
The  chief  justice  said  :  "  The  statutes  which  have  given  rise  to  the 
question  of  the  right  to  recover  the  price  of  goods  by  sellers  who 
have  not  complied  with  the  terms  of  such  statutes,  are  of  two 
classes  —  the  one  class  of  statutes  having  for  their  ohject  the  rais' 
ing  and  protection  of  the  revenue :  the  other  class  of  statutes  be- 
ing directed  either  to  the  protection  of  buyers  and  consumers,  or  to 
some  object  of  public  policy.  The  present  case  arises  upon  a  stat- 
ute included  in  the  latter  class The  class  of  statutes  en- 
acted simply  for  the  security  of  the  revenue,  do  not  apply  to  the 
present  case :  and  various  determinations  which  are  contained  in 
the  books,  upon  the  construction  of  those  statutes,  and  the  effect 
of  a  non-compliance  with  their  enactments  by  the  seller  of  goods, 
rest  upon  principles  not  applicable  to  the  present  case."  The 
court  then  held,  on  the  authority  of  Little  v.  Pool,  (i)  that  the  coal 
acts  ((?)  were  intended  to  prevent  fraud  in  the  delivery  of  coals  ; 
to  protect  the  buyer;  and  judgment  was  therefore  given  for  the 
defendant. 

§  537.  In  1848  the  same  court  adverted  to  the  same  distinction 
Bitchier,  in  Ritchie  v.  Smith. (d)  The  case  was  a  very  clear 
Smith.         Qjjg^     j^  ^^j^  ^  bargain  between  parties,  by  which  the 

buyer  was  to  be  enabled  to  carry  on  a  retail  trade  in  spirits  on 
part  of  the  vendor's  premises,  under  the  vendor's  license,  so  as  to 
make  one  license  cover  both  trades.     The  statute  9  Geo.  4,  c.  61, 

(a)  4  C.  B.  376.  were  shipped  on  to  the  wharf  of  the  pur- 

(6)  9  B.  &  C.  192.  chaser.    Blanford  v.  Morrison,  15  Q.  B. 

(c)  The  coal  hci,  1  &  2  Vict  c.  101,  724,  and  19  L.  J.  Q.  B.  533. 

does  not  apply  where  coals  are  unloaded        {d)  6  C.  B.  462. 

directly  from   the  vessel  in  which  they 
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inflicted  a  penalty  when  liquor  was  sold  to  be  drank  on  the  prem- 
ises, without  such  license,  of  not  more  than  20L  nor  less  than  52., 
"  for  every  such  offence."  Wilde  C.  J.  said  that  "  it  is  impossible 
to  look  at  this  agreement  without  seeing  that  the  parties  contem- 
plated doing  an  illegal  thing,  in  the  infraction  of  a  law  enacted 
not  simply  for  revenue  purposes,  but  for  the  safety  and  protection 
of  the  public  morals."  All  the  judges,  Coltman,  Maule,  and 
Williams,  put  the  judgment  on  the  same  ground,  that  the  law  was 
made  not  merely  for  revenue  purposes,  but  for  the  protection  of 
the  public  morals,  (e) 

§  638.  The  propositions  that  seem  fairly  deducible  from  the 
forgoing  authorities   are  the  following:   First.     That  General 
where  a  contract  \a  prohibited  by  statute,  it  is  immate-  Se*di»^ 
rial  to  inquire  whether  the  statute  was  passed  for  rev-  ^^^^ 
enue  purposes  only,  or  for  any  other  object.      It  is   *^e  two 
enough   that  parliament  has   prohibited  it,  and  it  is  sutotes. 
therefore   void.    (/)      Secondly.     That   when  the  question  is 
whether  a  contract  has  been  prohibited  by  statute,  it  is  material, 
in  construing  the  statute,  to  ascertain  whether  the  legislature  had 
in  view  solely  t^be  security  and  collection  of  the  revenue,  or  had  in 
view,  in  whole  or  in  part,  the  protection  of  the  public  from  fraud 
in  contracts,  or  the  promotion  of  some  object  of  public  policy. 
In  the  former  case  the  inference  is,  that  the  statute  was  not  in- 
tended to  prohibit  contracts  ;  in  the  latter,  that  it  was.     Thirdly. 
That  in  seeking  for  the  meaning  of  the  law-giver,  it  is  material 
also  to  inquire  whether  the  penalty  is  imposed  once  for  all,  on  the 
offence  of  failing  to  comply  with  the  requirement  of  the  statute, 
or  whether  it  is  a  recurring  penalty,  repeated  as  often  as  the  offend- 
ing party  may  have  dealings.     In  the  latter  case,  the  statute  is 
intended  to  prevent  the  dealing,  to  prohibit  the  contract,  and  the 
contract  is  therefore  void  ;  but  in  the  former  case  such  is  not  the 
intention,  and  the  contract  will  be  enforced.  (^} 

(c)  It  is  not  a  fraud  on  the  rerenue,  nor  pose  of  prohibiting  a  contract,  and  those 

illegal,  to  sell  to  an  unlicensed  person  where  the  penalty  is  imposed  for  some 

beer  which  is  to  be  retailed  bj  a  licensed  other  purpose  than  that  of  making  the 

person  at  a  public  bouse.     Brookcr  v,  contract  illegal.    Lewis  v.  Welch,  14  N. 

Wood,  5  B.  &  Ad.  1052.  H.  294  ;  FaFor  v.  Philbrick,  7  N.  H.  340. 

(/)  [Ante,  §  530,  note  («).]  See,  also,  the  remarks  of  Wilde  J.  in 

{g)  [Lamed  O.Andrews,  106  Mass.  535;  Wbte  v,  Franklin  Bank,  22  Pick.  184; 

Aiken  r.  Blaisdell,  41  Vt  655, 666.  There  and  in  Lowell  v.  Boston  &  Lowell  R.  R. 

is  an  important  distinction  between  stat-  Co.  28  Pick.  32 ;  Schermerhom  v.  Tolman, 

ntes  which  impose  a  penalty  for  the  pur-  4  Keman  (N.  Y.),93, 124,  125.] 
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'   §  539.  It  is  quite  in  accordance  with  these  principles  that  in 

Acts  reia-  Bensley  v.  Bignold  (K)  it  was  held  by  the  common  pleas 

printers.  ^^^  *  printer  who  had  omitted  to  aflBx  his  name  to  a 

Bensley  v.  book,  in  violation  of  39  Geo.  3,  c.  79,  s.  27,  which  pun- 

Bignoid.  istes  such  omission  by  a  penalty  of  20Z.  for  evert/  copy 
published^  could  not  recover  for  work  and  labor  done,  and  ma- 
terials furnished.     The  statute  was  declared  to  have  been  enacted 

Actsraia-  for  public  purposes.     So,  also,  in  Forster  v.  Taylor,  (i) 

BjUes^of  *  farmer  was  held  not  entitled  to  recover  the  price  of 

butter.  butter  sold   because  he  had  packed   it   in  firkins,  not 

Taylor.*^'  marked,  in  violation  of  the  prohibition  of  the  statute. 

Acts  reia-  36  Geo.  3,  c.  88 ;  and  in  Law  v.  Hodson  (A)  a  vendor 

ftde  of    ^  failed  in  his  action  because  his  bricks  had  been  sold  of 

bricks.  smaller  dimensions  than  was  permitted  by  the  statute  17 

Hodson.  Geo.  3,  c.  42.     In  both  these  statutes  a  penalty  was  im- 

East  India  posed  for  every  offence.     In  Lightfoot  v.  Tenant  (I)  the 

Li  htfoot  ®*^®  ^^  ^^  lawful  goods,  but  they  were  sold  knowingly 
r.  Tenant,  for  the  purpose  of  being  shipped  on  board  of  foreign 
ships  trading  to  the  East  Indies,  and  by  the  7  Geo.  1,  c.  21,  s.  2, 
all  contracts  for  loading  or  supplying  such  ships  with  cargo  were 
declared  void.     The  plainti£E  was  held  not  entitled  to  recover. 

§  540.  There  have  been  numerous  decisions,  also,  under  the 
Weighta  various  statutes  which  have  been  passed,  modified,  and 
ores  acts,  repealed  from  time  to  time,  for  ascertaining  and  es- 
tablishing uniformity  of  weights  and  measures,  all  of  which 
are  quite  in  accordance  with  those  above  reviewed,  (m)  The 
Game  Statute  1  &  2  W.  4,  c.  32,  prohibits  the  sale  of  birds 

laws.  ^f  game  after  the  expiration  of  ten  days  from  the  respect- 

ive days  in  each  year  on  which  it  becomes  unlawful  under  the 
act  to  kill  or  take  such  birds.  This  act  includes  live  game,  (n) 
The  17th  section  authorizes  every  person  who  shall  have  obtained 
a  game  certificate  to  sell  game  to  a  licensed  dealer,  with  a  proviso 

(h)  5  B.  &  A.  S35.  Hamphreys,  23  L.  J.  Q.  B.  356,  and  3  E. 

(t)  5  B.  &  Ad.  887.  &  B.  954  ;  Jones  v.  Giles,  23  L.  J.  Ex. 

(k)  11  East,  300 ;  and  see  a  case  on  the  292,  and  10  Ex.  1 19 ;  and  in  Cam.  Scacc. 

game  laws,  Helps  v.  Glenister,  8  B.  &  C.  24  L.  J.  Ex.  259,  and  11  Ex.  303 ;  Watts 

553.  i;.  Friend,  10  B.  &  C.  446 ;  [Miller  p.  Post, 

(/)  1  B.  &  P.  551.  1  Allen,  434 ;  Smith  v.  Arnold,  106  Mass. 

(m)  See  Rex  v.  Major,  4  T.  R.  750;  269.] 
Rex  17.  Arnold,  5  T.  R.  353  ;  Tyson  v.        (n)  Loome  v.  Bayly,  30  L.  J.  M.  C.  81 ; 

Thomas,  1   M'CI.  &  T.  119;  Owens  v.  but  see,  also,  Porritt  v.  Baker,   10  Ex. 

Denton,  1  C,  M.  &  R.  711 ;  Hughes  v.  759. 
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that  no  gamekeeper  shall  sell  any  game,  except  for  account  and  oH 
the  written  authority  of  his  master,  whenever  his  game  certificate 
has  cost  less  than  32.  13«.  6d.  The  25th  section  prohibits,  under 
penalty  of  not  more  than  21.  for  each  head  of  game,  the  offence  of 
selling  game  by  an  unlicensed  person,  who  has  not  obtained  a 
game  certificate,  or  of  selling,  even  when  possessed  of  a  game  cer- 
tificate, to  any  other  person  than  a  licensed  dealer ;  but,  by  the 
26th  section,  the  prohibition  does  not  extend  to  an  innkeeper  or 
tavemkeeper  who  sells  to  his  guests,  for  consumption  in  his  house, 
game  bought  from  a  licensed  dealer.  The  27th  section  imposes 
penalties  on  the  buyer  of  game  who  buys  from  one  not  a  licensed 
dealer,  unless  the  purchase  be  made  bond  fide  at  a  shop  or  house 
where  a  board  is  affixed  to  the  front,  purporting  to  be  the  board 
of  a  licensed  dealer  in  game. 

§  541.  The  statute  of  8  &  9  Vict.  c.  109,  s.  18,  provides  "  that 
all  contracts  or  agreements,  whether  by  parol  or  in  writ-   Gaming, 
ing,  by  way  of  gaming  or  wagering,  shall  be  null  and   of  t^e"* 
void ;  and  that  no  suit  shall  be  brought  or  maintained   fl^f^^^'f 
in  any  court  of  law  or  equity  for  recovering  any  sum  of  e^oda. 
money  or  valuable  thing  alleged  to  be  won  upon  any  wager,  or 
which  should  have  been  deposited  in  the  hands  of  any  person,  to 
abide  the  event  on  which  any  wager  should  have  been  made." 

§  542.  At  common  law,  wagers  that  did  not  violate  any  rule  of 
public  decency  or  morality,  or  any  recognized  principle  of  public 
policy,  were  not  prohibited,  (o)  Since  the  passage  of  the  above 
statute,  however,  cases  have  arisen  which  present  the  question 
whether  an  executory  contract  for  the  sale  of  goods  is  not  a  device 
for  indulging  in  the  spirit  of  gaming  which  the  statute  was  in- 
tended to  repress.  It  has  already  been  shown  (^ante^  §§  82,  83) 
that  a  contract  for  the  sale  of  goods  to  be  delivered  at  a  future 

(o)  Sherbon  v.  Colebach,  2  Vent.  175 ;  action  on  a  wager ;  Shaw  C.  J.  in  Ball  v. 

Johnson  i;.  Lansley,  12  C.  B.  468;  Dalby  Gilbert,  12  Met.  399 ;  Sampson  v.  Shaw, 

V.  India  Life  Assurance  Co.  15  C.  B.  365  ;  101  Mass.  150 ;  Amory  v.  Giiman,  2  Mass. 

24  L.  J.  C.  P.  2,  6.     [A  wager  is  not  a  1 ;  Babcock  v,  Thompson,  3  Pick.  446 ; 

Talid  contract  in  New  Hampshire ;  Win-  so  in   Vermont,  Coilamer  v.  Day,  2  Vt 

Chester  u.  Nntter,  52  N.  H.  507  ;  Perkins  144.    See  Carrier  u.  Brannan,  3  Cal.328 ; 

V.  Eaton,  3  K.  H.  152;  Hoit  v.  Hodge,  6  Bunn  v.  liiker,  4  John.  426;  Philips  v. 

N.  H.  104 ;  Clark  v.  Gibson,  12  N.  H.  386  ;  Ives,  1  Rawle,  37.    See,  further,  on  this 

nor  in    Maine,    Lewis  v.  Littlefield,  15  subject,  1  Chitty  Coatr.  (11th  Am.  ed.) 

Maine,  233.    So  far  as  judicial  opinions  735-738,  and  cases  in  notes.    Hasket  v, 

have  been  indirectly  expressed  in  Massa-  Wootan,  1  Nott  &  McC.  180 ;  Martin  i;. 

ehnseUs,  they  have  been  adverse  to  an  Terrell,  12  Sm.  &M.  571.] 

82 
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day  is  valid,  even  though  the  seller  has  not  the  goods,  dot  any 
other  means  of  getting  them  than  to  go  into  the  market  and 
buy  them.  But  such  a  contract  is  only  yalid  where  the  parties 
really  intend  and  agree  that  the  goods  are  to  be  delivered  by 
the  seller,  and  the  price  to  be  paid  by  the  buyer.  If,  under 
guise  of  such  a  contract,  the  real  intent  be  merely  to  specu- 
late in  the  rise  or  fall  of  prices,  and  the  goods  are  not  to  be  de- 
livered, but  one  party  ia  to  pay  to  the  other  the  difference  between 
the  contract  price  and  the  market  price  of  the  goods  at  the  date 
fixed  for  executing  the  contract,  then  the  whole  transaction  con- 
Grizewood  stitutes  nothing  more  than  a  wager,  and  is  null  and  void 
V.  Blanc,  under  the  statute.  In  Grizewood  v.  Blanc,  ( /?)  where 
the  contract  was  for  the  future  delivery  of  railway  shares,  Jervis 
C.  J.  left  it  to  the  jury  to  say  "  what  was  the  plaintiff's  inten- 
tion, and  what  was  the  defendant's  intention  at  the  time  of  mak- 
ing the  contracts,  whether  either  party  really  meant  to  purchase 
or  to  sell  the  shares  in  question,  telling  them  that  if  they  did  not 
the  contract  was,  in  his  opinion,  a  gambling  transaction,  and 
Ronrke  v,  void."  The  ruling  was  held  to  be  correct,  (y)  In  the 
^**®^-  case  of  Rourke  v.  Short  (r)  the  plaintiff  and  defendant, 
while  discussing  the  terms  of  a  bargain  for  the  sale  of  a  parcel  of 
rags,  differed  as  to  their  recollection  of  the  price  at  which  a  parcel 
had  been  previously  invoiced  by  the  plaintiff  to  the  defendant, 
and  then  agreed  to  a  sale  on  these  terms,  viz,  that  the  rags  should 
be  paid  for  at  six  shillings  a  cwt.  if  the  plaintiff's,  but  only  three 
shillings  a  cwt.  if  the  defendant's  statement  as  to  the  former  sale 
should  turn  out  to  be  correct,  six  shillings  being  more  and  three 
shillings  being  less  than  the  value  of  the  goods  per  cwt.  It  was 
held,  that  although  the  goods  were  really  to  be  delivered  and  the 
price  to  be  paid,  yet  the  terms  of  the  bargain  included  a  wager 
that  rendered  it  illegal. 

§  543.  By  the  statute  24  Geo.  2,  c.  40,  s.  12  (usually  termed 
Tippling  the  tippling  act),  as  amended  by  the  25  &  26  Vict.  c. 
^^'  38,  no  person  shall  be  entitled  to  recover  the  price  of 

spirituous  liquors,  unless  sold  at  one  time  band  fide,  to  the  amount 
of  208.  or  upwards,  except  in  cases  when  sold  to  be  consumed  else- 

ip)  11  C.  B.  536.    See  the  same  case    Fitch,  15  C.  B.  562,  566  ;  Jessopp  o.  Lut- 
88  to  the  pleadings  in  21  L.  J.  C.  P.  46  ;    wyche,  11  Ex.  614. 
also.  Knight  v,  Comhers,  and  Knight  v.        {q)  [Ante,  §  82,  note  («).] 

(r)  5  £.  &  B.  904  ;  25  L.  J.  Q.  B.  196. 
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where  than  at  the  place  of  sale,  and  delivered  at  the  residence  of 
the  purchaser,  in  quantities  not  less  at  one  time  than  a  reputed 
quart.    And  now  by  30  &  31  Vict.  c.  142,  s.  4,  "  No  ao-  Actao  & 

.81  Vict.  c. 

tion  shall  henceforth  be  brought  or  be  maintainable  in  U2,  s.  4. 
any  court  to  recover  any  debt  or  sum  of  money,  alleged  to  be 
due  in  respect  of  the  sale  of  any  ale,  porter,  beer,  cider,  or 
perry,  consumed  on  the  premises  where  sold  or  supplied,  or  in 
respect  of  any  money  or  goods  lent  or  supplied,  or  of  any  security 
given  "  for  obtaining  said  articles. 

§  544.  In  construing  the  tippling  acts  it  has  been  held  that 
the  prohibition  extends  to  sales  made  to  a  retail  dealer  Decisions 
who  bought  for  the  purpose  of  selling  again  to  his  cus-  Junt^J^JS". 
tomers  ;  («)  but  in  Spencer  v.  Smith  («)  Lord  EUenbor-  spencer  «. 
ongh  would  not  allow  this  defence  to  prevail  where  a  ®™*^*^- 
bill  of  exchange  for  6L  had  been  given  by  a  lieutenant  in  the 
recruiting  service  for  spirits  supplied  to  him  at  different  times,  not 
for  consumption  at  the  house  of  vendor,  but  for  use  by  recruits 
and  others  under  the  officer's  command.  In  Burnyeat  r.  Bumyeat 
Hutchinson  (u)  the  queen's  bench,  in  1821,  refused  to  insoo. 
except  from  the  operation  of  the  statute  a  sale  made  to  one  who 
was  not  himself  the  consumer,  and  where  the  spirits  formed  part 
of  an  entertainment  given  at  the  buyer's  expense  to  third  persons, 
the  court  holding  that  the  '^  prohibition  was  general  and  absolute." 
This  decision  was  not  brought  to  the  notice  of  Lord  Abinger,  in 
1835,  when  he  held,  in  Proctor  v.  Nicholson,  (x)  that  the  enact- 
ment did  not  apply  to  the  case  of  spirits  supplied  to  a  guest  lodg- 
ing in  the  house,  and  Proctor  v.  Nicholson  can  hardly  be  consid- 
ered an  authority  after  the  observations  of  the  court  in  Hughes  v. 
Dove.  (^)  If  quantities  of  spirits  of  different  kinds  be  sold,  the 
quantity  of  each  being  less  than  20«.  in  value,  but  the  whole 
amounting  to  more  than  that  sum,  the  sale  is  legal,  (z^  Some 
cases  (a)  in  which  the  price  of  spirits  sold  in  contravention  of  the 
tippling  acts  formed  only  part  of  the  consideration  of  the  contract 
sued  on  are  cited  in  the  note.  See,  also,  antej  §  426,  as  to  con- 
sideration partly  illegal. 

(s)  Hughes  V.  Dove,  1  Q.  B.  294,  over-  {z)  Oirens  v.  Porter,  4  C.  &  P.  967. 

niling  Jackson  v.  Attrili,  Peake,  181.  (a)  Scott  v.  Gillmore,  3  Taunt.  226; 

{t)  3  Camp.  9.  Crookshank  v.  Hose,  5  C.  &  P.  19 ;  Phil- 

(tt)  5  B.  &  A.  241.  pott  V.  Jones,  2  Ad.  &  £.  41  ;  Gaitskill  v, 

(x)  7  C.  &  P.  67.  Greathead,  1  Dow.  &  By.  359 ;  Dawson  v, 

{if)  1  Q.  B.  294.  Bemnant,  6  Esp.  24. 
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§  »545.  By  the  31  George  2,  c.  40,  a.  11,  cattle  salesmen  in  Lon- 
Cftttie  don,  and  others  who  sell  cattle  there  on  commission,  are 
London.  forbidden  to  buy  live  cattle,  sheep,  or  swine,  either  in 
London,  or  while  on  the  road  to  London  (except  for  actual  use 
by  themselves  and  family),  or  to  sell  in  London,  or  within  the 
weekly  bills  of  mortality,  any  live  cattle,  sheep,  or  swine.  This 
statute  is  said  in  the  preamble  to  be  intended  to  prevent  abases 
by  cattle  salesmen  to  the  prejudice  of  their  employers. 

§  546.  The  statutes  passed  in  relation  to  the  sale  of  offices  are 
Sales  of  the  5  &  6  Edw.  6,  c.  16,  and  the  49  Geo.  3,  c.  126,  amend- 
office.  jjjg  g^jjj  enlai^ing  the  provisions  of  the  first  act.     These 

Edw.  6,  c.  statutes  are  declared  to  extend  to  Scotland  and  Ireland, 
Geo.  i,  c.  ^y  the  first  section  of  the  latter  act.  The  principal  pro- 
^^'  visions  of  these  statutes  prohibit  the  sale  of  any  office, 

or  deputation,  or  part  of  an  office  which  ^^  shall  in  any  wise  touch 
or  concern  the  administration  or  execution  of  justice,  or  the  re- 
ceipt, controlment,  or  payment  of  any  of  the  king's  highness' 
treasure,  money,  rent,  revenue,  account,  aulnage,  auditorship,  or 
surveying  of  any  of  the  king's  majesty's  honors,  castles,  manors, 
lands,  tenements,  woods,  or  hereditaments ;  or  any  of  the  king^s 
majesty^ s  customs^  or  any  other  administration  or  necessary  at- 
tendance to  be  had^  done^  or  executed  in  any  of  the  king^s  maj- 
esty^ s  custom-house  or  houses^  (6)  or  the  keeping  of  any  of  the 
king's  majesty's  towns,  castles,  or  fortresses  being  used,  occupied, 
or  appointed  for  a  place  of  strength  and  defence  :  or  which  shall 
touch  or  concern  any  clerkship  to  be  occupied  in  any  manner 
of  court  of  record,  wherein  justice  is  to  be  ministered  "  (5  &  6 
Edw.  6,  c.  16,  s.  2)  $  and  "  all  offices  in  the  gift  of  the  crown  or 
of  any  office  appointed  by  the  crown,  and  all  commissions  civil, 
naval,  or  military,  and  all  places  and  employments,  and  all  depu- 
tations to  any  such  offices,  commissions,  places,  or  employments 
in  the  respective  departments  or  offices,  or  under  the  appointment 
or  superintendence  and  control  of  the  lord  high  treasurer,  or  com- 
missioners of  the  treasury,  the  secretary  of  state,  the  lords  com- 
missioners for  executing  the  office  of  lord  high  admiral,  the  master 
general,  and  principal  officers  of  his  majesty's  ordnance,  the 
commander-in-chief,  the  secretary  of  war,  the  paymaster  general 
of  his  majesty's  forces,  the  commissioners  for  the  affairs  of  India, 

(h)  The  claase  in  italics  seems  to  be  repealed  bj  the  6  Geo.  4,  c  104.    See  The 
Statutes  Revised,  vol.  1,  p.  559. 
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tiie  commissioners  of  excise,  the  treasurer  of  the  navy,  the  com- 
missioners of  the  navy,  the  commissioners  for  victualling,  the  com- 
missioners of  transports,  the  commissary  general,  the  storekeeper 
general,  and  also  the  principal  oflBcers  of  any  other  public  depart- 
ment or  office  of  his  majesty's  government  in  any  part  of  the 
United  Kingdom,  or  in  any  of  his  majesty's  dominions,  colonies, 
or  plantations  which  now  belong,  or  may  hereafter  belong,  to  his 
majesty,  and  also  to  all  offices,  commissions,  places,  and  employ- 
ments belonging  to  or  under  the  appointment  or  control  of  the 
United  Company  of  Merchants  of  England  trading  to  the  East 
Indies."     (49  Geo.  8,  c.  126,  s.  1.) 

§  547.  The  exceptions  to  these  prohibitions  provide  that  they 
shall  not  be  applicable  "  to  any  office  or  offices  whereof  Exceptions 

,  ,  to  the  pro- 

any  person  or  persons  is  or  shall  be  seized  of  any  estate   hibition. 
of  inheritance :    or  to    any  office  of   parkership  or  the  keeping 
of  any  park,  house,  manor,  garden,  chase,  or  forest,  or  to  any  of 
them."  (<?)     And  it  is  provided  that  the  act  "  shall  not  in  any 
wise  extend  or  be  prejudicial  or  hurtful  to  any  of  the  chief  justices 
of  the  king's  courts,  commonly  called  the  king's  bench  or  com- 
mon pleas,  or  to  any  of  the  justices  of  assize,  that  now  be,  or 
hereafter  shall  be,  but  that  they  and  every  of  them  may  do  in 
every  behalf  touching  or  concerning  any  office  or  offices  to  be  given 
or  granted  by  them  or  any  of  them,  as  they,  or  any  of  them, 
might  have  done  before  the  making  of  this  act."  (rf)     It  was  also 
provided  that  "  nothing   in  this  act  contained  shall  ex-   Further 
tend  or  be  construed  to  extend  to  any  purchases,  sales,   ^^^'^P^*^'"*- 
or  exchanges  of  any  commissions  or  appointments  in  the  honora- 
ble band  of  gentlemen  pensioners,  or  in  his  majesty's  yeoman 
guard,  or  in  the  Marshalsea,  and  the  court  of  the  king  of  the 
palace  of  the  king  at  Westminster,  or  to  extend  to  any  purchases, 
sales,  or  exchanges  of  any  commission  in  his  majesty's  forces,  for 
such  prices  as  shall  be  regulated  and  fixed  by  any  regulation  made 
or  to  be  made  by  his  majesty  in  that  behalf,"  (e)  but   Repealed 
this  section  is  repealed  by  the  statute  law  revision  act,   "^ 
1872  (No.  2).     Another  section  (/)  excludes  from  the  operation 
of  the  act  of  49  Geo.  8,  "  any  office  which  was  legally  salable 
before  the  passing  of  this  act,  and  in  the  gift  of  any  person  by 
virtue  of  any  office  of  which  such  person  is  or  shall  be  possessed, 

(c)  StaL  5  &  6  £dw.  6,  c.  16,  8.  4.  («)  49  Geo.  3,  c.  126,  8.  7. 

(d)  lb.  B.  7.  (/)  lb.  8.  9. 
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under  any  patent  or  appointment  for  his  life."  The  act,  also, 
shall  not  **  extend  or  be  construed  to  extend  to  prevent  or  make 
void  any  deputation  to  any  office  in  which  it  is  lawful  to  appoint  a 
deputy,  or  any  agreement,  contract,  bond,  or  assurance  lawfully 
made  in  respect  of  any  allowance,  salary,  or  payment,  made  or 
agreed  to  be  made  by  or  to  such  principal  or  deputy  respectively 
out  of  the  fees  or  profits  of  such  office  "  (49  Geo.  3,  c.  126,  s.  10)  ; 
nor  "  to  any  actual  reservation,  charge,  or  payment  made  or  re- 
quired to  be  made  out  of  the  fees,  perquisites,  or  profits  of  any 
office  to  any  person  who  shall  have  held  such  office  in  any  commis- 
sion or  appointment  of  any  person  succeeding  to  such  office,  or  to 
any  agreement,  contract,  bond,  or  other  assurance  made  for  secur- 
ing such  reservation,  charge,  or  payment ;  provided  always,  that 
the  amount  of  such  reservation,  charge,  or  payment,  and  the  cir- 
cumstances and  reasons  under  which  the  same  shall  have  been 
permitted,  shall  be  stated  in  the  commission,  patent,  warrant,  or 
instrument  of  appointment  of  the  person  so  succeeding  to  and 
holding  such  office  and  paying  or  securing  such  money  as  afore- 
said."    (lb.  s.  11.) 

§  548.  On  these  statutes,  it  has  been  held  that  a  contract  by  A. 
Contract  to  resign  an  office,  with  the  intent  of  B.'s  obtaining  the 
shaiiriaign  appointment,  was  void.  In  Sir  Arthur  Ingram's  case  (^) 
thatfi!^"'  the  report  in  Coke  is  as  follows:  "Sir  Robert  Vernon, 
?k'"£**  knight,  being  coferer  (A)  of  the  king's  house  of  the 
void.  king's  gift,  and  having  the  receipt  of  a  great  summe  of 

Sir  Arthur  money  yearly  of  the  king's  revenue,  did  for  a  certaine 
case.  summe  of  money  bargain  and  sell  the  same  to  Sir  A.  I., 

and  agreed  to  surrender  the  said  office  to  the  king  to  the  entent 
a  grant  might  be  made  to  Sir  -4.,  who  surrendered  it  accordingly  : 
and  thereupon  Sir  A.  was,  by  the  king's  appointment,  admitted 
and  swome  coferer.  And  it  was  resolved  by  Sir  Thomas  Egerton, 
lord  chancellour,  the  chiefe  justice,  and  others  to  whom  the  king 
referred  the  same,  that  the  said  office  was  void  by  the  said  statute 
(5  &  6  Edw.  6,  c.  16),  and  that  Sir  A.  was  disabled  to  have  or  to 

Godoiphin  ^^^  ^^®  ®*^^  office  "  It  was  also  held  in  the  case  of 
V,  Tudor.  Godoiphin  V.  Tudor,  (i)  in  the  queen's  bench,  and  af- 
firmed  in  Dom.  Proc,  (i)   that  where   the   salary  of  an  office 

{g)  Co.  Lit.  234  a.    See,  also,  Hugging        (t)  2  Salk.  467,  and  6  Mod.  234 ;  also 
V.  Bainbridge,  Willes,  241.  Willes,  p.  575,  note. 

{h)  Coferer,  or  treasurer,  from  "coffer."        {k)  I  Bro.  P.  C.  135. 
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within  the  statute  5  &  6  Edw.  6  was  certain,  a  deputation  by  the 
principal,  reserving  to  himself  a  certain  lesser  sum  out  Depatation 
of  the  salary,  is  good.  And  even  where  the  profits  for*price^ 
arising  from  fees  are  uncertain,  a  deputation  by  principal,  *^y^^'^_ 
with  a  reservation  of  a  certain  sum,  out  of  the  profits^  ^^'* 
is  good,  for  the  deputy  will  not  be  obliged  to  pay  anything  beyond 
the  amount  of  the  profits  received.  But  if  the  reservation  is  to 
pay  absolutely  a  certain  sum,  without  reference  to  the  profits,  the 
agreement  is  void.  (1}  And  the  case  was  not  affected  by  the  fact 
that  it  appeared  on  the  record  that  the  payment  was  to  be  200Z.  a 
year,  and  that  the  profits  of  the  office  had  amounted  to  829Z.  10«. 
a  year.  See  the  comments  of  Lord  Loughborough  in  Garforth  v. 
Fearon  in  1  H.  Bl.  327.  See,  also,  the  cases  of  Juxton  v»  Morris 
and  Law  t^.  Law,  as  reported  in  the  same  opinion  of  Lord  Lough- 
borough. 

§  549.  The  principles  established  in  these  decisions  under  the 
5  &  6  Edw.  6  were  held  by  the  queen's  bench,  in  Gre-  Deciaione 
ville  V.  Atkins,  (wi)  to  be  applicable  also  to  the  enact-  totheut- 
ments  in  49  Geo.  3,  c.  126.  In  the  case  of  Aston  v.*  ^'^'|^**"*** 
Gwinnell,  (n)  in  Cam.  Scacc.  in  equity,  the  statute  was  GwinneiL 
held  not  to  apply  to  a  covenant  in  a  deed  by  which  the  grantor, 
a  clerk  to  the  deputy  registrar  in  the  prerogative  court  of  Canter- 
bury, authorized  and  permitted  his  deputy  to  pay  a  yearly  sum  to 
trustees  of  an  annuity  constituted  by  the  deed.  The  court  also 
held  that  the  agreement  was  not  void  as  against  public  policy, 
because  the  situation  held  by  the  grantor  was  not  an  office,  Sir 
William  Alexander,  lord  chief  baron,  saying  that  "  he  was  a  mere 
clerk,  assisting  the  deputy  registrars,  receiving  emoluments  for 
business  done  at  the  pleasure  of  his  superiors."  (o)  In  Hopkins 
V,  Prescott  (j?)  an  agreement  for  the  sale  of  a  law-  Hopkins©, 
stationer's  business,  he  being  also  sub-distributor  of  ^^^^^^^ 
stamps^  and  collector  of  assessed  taxes^  coupled  with  a  stipulation 
that  the  vendor  should  not  do  business  as  a  law-stationer  within 
ten  miles,  nor  collect  any  of  the  assessed  taxes^  but  would  do  his 
best  to  introduce  the  purchaser  to  the  said  business  and  offices^  was 
held  void  under  these  statutes. 

(0  See,  also,  Culllford  v.  Be  Cardenell,  (n)  3  Y.  &  J.  186. 

2  Salk.  466  ;  [Tappan  v.  Brown,  9  Wend.  (o)  But  see  Palmer  v.  Bate,  2  Br.  &  B. 

175  ;  Gray  v.  Hook,  4  Comst.  449.]  673  ;  ante,  §  518. 

(»)  9  B.  &  C.  462.  (p)  4  C.  B.  578. 


504  AVOIDANCE  OF  THE  CONTRACT.  [BOOK  III. 

§  550.  In  Harrison  v.  Klopro^e  (9)  it  was  held  that  the  office 
What  of-  of  private  secretary  was  not  within  the  statutes.  The 
withhuhe  following  offices  have  been  held  to  come  within  its  pro- 
sutute.  visions:  officers  of  spiritual  courts,  as  chancellor,  reg- 
istrar, and  commissary,  (r)  clerk  of  the  fines  to  a  justice  in 
Wales,  («)  surrogate,  (^)  gaolers,  (w)  undersheriffs,  (a;)  stewards 
of  court-leets,  (y)  but  not  the  bailiff  of  a  hundred,  (2)  or  the 
under-marshal  of  the  city  of  London,  (a)     In  a  case  under  the 

Cadet8hip8  ^^  ^^^'  ^  ^^  ^^  ^^'^  ^^^^  ^  cadetship  in  the  East  India 
T«^'        service  was  embraced  within  the  law,  and  that  receiv- 

Xnaia  ser-      ^  ^ 

▼ice.  ing  money  for  procuring  the  appointment  was  an  in- 

Paying  dictable  offence.  (5)  In  Graeme  v.  Wroughton  (c)  a 
the"officer  bargain,  by  which  the  officers  of  a  regiment  subscribed 
menufJn-  *  ^^^  *^  induce  the  major  to  retire,  and  thus  create  a 
duce  his  gtep  for  promotion  in  the  regiment,  was  held  to  be  a  sale 
of  his  office  by  the  major,  and  void  under  the  statute. 

§  551.  By  the  2  W.  4,  c.  16,  s.  7,  the  buyer  may  resist  pay- 
Goods  do-  ™ent  of  the  price  of  goods  (spirits),  for  the  removal  of 
wUhout  which  a  permit  is  required  by  that  statute,  by  plead- 
pennit.  ing  and  proving  that  the  goods  were  delivered  without 
a  permit,  (rf) 

§  552.  At  common  law,  a  sale  made  on  Sunday  was  not  void. 
Sales  on  In  Drury  v,  Defontaine  (6)  Sir  James  Mansfield  deliv- 
norvoidat  ^^^^  ^^^  judgment  of  the  common  pleas,  that  such  a 
common  g^le  was  not  illegal,  until  made  so  by  statute.  By  the 
39  Car.  9,  2S  Charles  2,  c.  7,  it  is  enacted  that  ^'  no  tradesman, 
^'  ^'  artificer,  workman,  laborer,  or  other  person  whatsoever, 

shall  do  or  exercise  any  worldly  labor,  business,  or  work  of  their 
ordinary  callings  upon  the  Lord's  day,  or  any  part  thereof  (works 
of  necessity  and  charity  only  excepted),  and  that  every  person 

(q)  2  Br.  &  B.  678.  (y)  Williamson  v.  Baraslej,  1  Brownl. 

(r)  Dr.  Tudor's  case,  Cro.  Jac.  269;  70. 
Robotham  v.  Tudor,  2  Brownl.  11.  («)  Godbold's  case,  4  Leoh.  33. 

(s)  Walter  V.  Walter,  Golds.  180.  (a)  Ex  parte  Bulter,  I  Atk.  210. 

(0  Juxton  V.  Morris,  2  Ch.  Ca.  42,  cor-        (6)  Rex  v.  Charretier,  13  Q.  B.   447, 

reeled  rep.  in  1   H.  Bl.  332  ;  Woodward  and  18  L.  J.  M.  C.  100. 
t;.   Foxe,  3  Lev.  289;  Layng  v.  Paine,        (c)  11  Ex.  146,  and  24  L.  J.  Ex.  265. 
Willes,  571.  {d)  See  a  decision  on  the  construction 

(u)  Stockwith  V,  North,  Moore,  781;  of  this  statute,  Nicholson  v.  Hood,  9  M.  & 

Huggins  t;.  Brainbridge,  Willes,  241.  W.  365. 

(x)  Browning  v.  Halford,  Free.  19;  and        (e)  I  Taunt  131. 
see  Stat.  3  Geo.  1  c.  15. 
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being  of  the  age  of  fourteen  years  or  upwards,  offending  in  the 
premises,  shall  for  every  such  offence  forfeit  the  sum  of  five  shil- 
lings ;  and  that  no  person  or  persons  whatsoever  shall  publicly 
cry,  show  forth,  or  expose  to  sale  any  wares,  merchandises,  fruit, 
herbs,  goods,  or  chattels  whatsoever  upon  the  Lord's  day,  or 
any  part  thereof,  upon  pain  that  every  person  so  offending  shall 
forfeit  the  same  goods  so  cried,  or  showed  foi*th,  or  exposed  to 
sale."  (/) 

§  553.  The  first  reported  case  under  this  statute  seems  to  have 
been  Drury  v.  Defontaine,  (^)  in  1808,  more  than  130    DecisionB 
years  after  its   passage.     There  the  private  sale  of  a   sutute. 
horse,  on  a  Sunday,  made  by  a  horse  auctioneer,  was   ^"T  *• 
held  valid,  as  not  within  the  ordinary  calling  of  the   taine. 
vendor,  his  business  being  to   sell   at  public,  not   private  sale. 
Next,  in  1824,  in  Bloxsome  v.  Williams,  (A)  Bay  ley  J.   Bioxsome 
expressed  his  entire  concurrence  in  the  above  decision   lUms. 
of  the  common  pleas,  but  decided  the  case  on  two  grounds  :  1st, 
that  in  the  case  before  him  the  sale  was  not  complete  on  the  Sun- 
day ;  and,  2dly,  that  it  was  not  competent  for  the  defendant,  the 
guilty  party,  who  was  violating  the  statute  by  exercising  his  own 
ordinary  calling  of  a  horse  dealer  on  Sunday,  to  set  up  his  own 
contravention  of  the  law  against  the  plaintiff,  an  innocent  person, 
who  was  ignorant  of  the  fact  that  the  defendant  was  a  horse  dealer, 
Holroyd  and  Littledale  J  J.  concurred.     In  1826,  Fennell  Fenneii  v. 
V.  Ridler  (i)  was  decided  by  the  same  judges.     Plain-   ^''^•®'- 
tiffs  were  horse  dealers,  who  bought  a  horse,  with  warranty,  on 
Sunday ;  and  the  action  was  for  breach  of  warranty.     The  plain- 
tiffs  were'  nonsuited,   Bay  ley   J.   again   delivering  the  opinion, 
and  saying,  that  he  had  given  too  narrow  a  construction  to  the 
act  in  the  previous  case,  and  that  it  was  intended  to  regulate  pri- 
vate conduct  as  well  as  to  promote  public  decency.  (A)     Next, 

(/)  [For  the  lair  and  cases  respecting  ertj  on  Sunday;  Robeson  v.  French,  12 

the  general  subject  of  the  invaliditj  of  Met.  24 ;  Hulet  v.  Stratton,  5  Ctish.  539 ; 

contracts  made  on  Sunday,  see  1  Chitty  Bradley  v.  Rea,  14  Allen,  20 ;  Lyon  v* 

Contr.   (1 1th  Am.  ed.)  588  et  seq,  and  Strong,  6  Vt.  219;  Murphy  v.  Simpson, 

notes ;  2  lb.  1017-1019,  and  notes.]  14  B.  Mon.  419  ;  Finley  v.  Quirk,  9  Minn. 

(g)  1  Taunt.  131.  194 ;  Smith  v.  Bean,  15  N.  H.  577,  578  ; 

(h)  6  B.  &  C.  232.  nor  for  deceit  practised  in  exchange  of 

(i)  5  B.  &  C.  406.  horses  on  that  day ;  Robeson  v,  French, 

(k)  [It  is  well  settled  that  no  action  can  12  Met.  24.    See  Northrup  v.  Foote,  14 

be  maintained  on  a  warranty  made  on  the  Wend.  248 ;  Way  v,  Foster,  1  Allen,  408 ; 

sale  or  exchange  of  horses,  or  other  prop-  Gregg  v,  Wyman,  4  Cush.  322;  Frost  v. 
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in  1827,  came  Smith  v.  Sparrow,  (l)  >  in  the  common  pleas.  The 
Smith  V.  plaintiff's  broker  made  an  agreement  on  Sunday  for 
Sparrow.  ^  ^^  ^  defendant,  and  at  first  refused  to  deliver  a 
written  note  of  the  sale  (without  which  it  would  not  have  been 
complete  under  the  statute  of  frauds)  until  the  next  day,  but 
finally  yielded  to  defendant's  importunity,  and  gave  him  a  bought 
note  in  which  the  vendor's  name  was  not  mentioned.  The  bro- 
ker also  entered  the  sale  on  his  book  on  Sunday,  with  a  blank  for 
the  vendor's  name.  On  Monday  the  blank  was  filled  up  with 
the  vendor's  name,  before  the  broker  had  seen  the  vendor,  or  in- 
formed him  of  the  sale.  The  plaintiff's  action  was  for  damages, 
for  breach  of  this  contract,  and  he  was  held  not  entitled  to  re- 
cover. Best  C.  J.  expressed  a  doubt  about  the  decision  in  Blox- 
some  V,  Williams,  and  warmly  eulogized  Fennell  v.  Ridler.  Park 
J.  joined  in  the  commendation  of  the  last  mentioned  case,  and 
said  he  did  ^'  not  think  this  court  was  right  in  the  decision  of 
Drury  v.  Defontaine."  (m) 

§  654.  In  Williams  v.  Paul,  (n)  decided  in  1830,  it  was  held 
Williams  that  where  a  sale  was  made  on  Sunday,  and  the  buyer 
V,  Paul.  retained  the  thing  bought,  and  afterwards  made  a  new 
promise  to  pay,  he  was  liable,  not  for  the  price  agreed  on  in  the 
void  bargain,  but  for  a  quantum  meruit  on  the  new  promise.  But, 
Simpeon  v.  in  Simpson  V.  NichoUs,  (<?)  Parke  B.  expressed  the 
opinion  that  the  decision  in  Williams  v.  Paul  could  not 
be  supported  in  law.  ( jt?)  In  Simpson  v.  NichoUs  the  defendant 
pleaded  the  nullity  of  the  sale  made  on  Sunday,  and  plaintiff  re- 
plied ^^precludi  nan^  because  although  the  said  goods  were  sold 
and  delivered  by  the  plaintiff  to  the  defendant  at  the  time  and  in 
the  manner  in  the  plea  alleged,  yet  the  defendant  after  the  sale 
and  delivery  of  the  said  goods  kept  and  retained  the  same^  and 
hath  ever  since  kept  and  retained  the  same  unthout  in  any  man- 

Flnmb,  Sapreme  Coart,  Conn.  13  Am.  caJling  as  agent  for  others  is  not  less  with- 

Law.  Reg.  N.  S.  537,  and  note;  Plaisted  in  the  words  of  the  statute,  or  the  evils  it 

o.  Palmer,  63  Maine,  576.]  was  intended  to  prevent,  than  one  who 

(/)  4  Bing.  84.  follows  his  ordinary  calling  on  his  own 

(m)  [The  statute  of  Rhode  Island  pro-  account."] 
hibits  any  one  from  doing  on  the  Lord's        (n)  C  Bing.  653. 
day  "  any  labor  or  busineos,  or  work  of        (o)  3  M.  &  W.  244,  and  S.  C.  corrected 

his  ordinary  calling."    In  Haiard  v.  Day,  report  in  5  M.  &  W.  702. 
14  Allen,  487,  496,  which  raised  a  ques-        (p)  See  the  American  cases  referred  to, 

tion  under  the  Rhode  Island  sUtnte,  Gray  posT,  §§  557,  558. 
J.  said :  "  A  man  who  follows  his  ordinary 
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ner  returning  or  offering  to  return  the  same  to  the  plaintiffs  and 
thereby  hath  become  liable,"  &c.  Replication  held  bad  on  de- 
murrer, because,  even  on  the  authority  of  Williams  v.  Paul,  which 
was  doubted,  a  fresh  promise  was  necessary,  and  this  was  not 
alleged  in  the  replication.  (5^)  In  Scarfe  v,  Morgan  (r)  scarfe  v. 
the  defendant  pleaded  illegality  under  the  statute  against  ^°^e*°- 
a  claim  by  a  farmer  for  the  services  of  his  stallion  in  covering  the 
defendant's  mare  on  Sunday,  but  the  defence  was  overruled. 

§  655.  The  statute  27  &  28  Vict.  c.  27,  s.  11,  amended  by  34 
&  35  Vict.  c.  101,  prohibits  the  sale  for  the  use  of  a   saie  of 
vessel,  by  any  maker  of,  or  dealer   in,  chain  cables  or   bies'andT 
anchors,  of  any  chain   cables  whatever,  or  any  anchor  *nchor». 
exceeding  in  weight  168  pounds,  not  previously  tested  and  duly 
stamped  according  to  the  provisions  of  the  act. 

§  556.  In  America,  the  law  in  general  upon  the  subjects  em- 
braced in  this  chapter  is  in  accordance  with  the  English  ctaes  in 
law.  The  cases  in  our  courts  upon  contracts  of  sale  -^™®"^** 
where  the  thing  sold  was  intended  by  both  parties  for  illegal  pur- 
poses, or  was  transferred  with  a  knowledge  on  the  part  of  the 
vendor  that  the  buyer  intended  to  use  it  for  illegal  purposes, 
were  elaborately  reviewed  and  discussed  in  the  supreme  court  of 
the  United  States  in  two  cases,  Armstrong  v.  Toler,  reported  in 
11  Wheaton,  258,  and  McBlair  v.  Gibbes,  17  Howard,  232.  The 
principles  established  by  these  two  cases  may  be  summed  up  as 

(q)  ["  If  a  chattel  has  been  sold  and  de-  void  and  incapable  of  ratification),  and  the 

livered  on  the  Lord's  day  without  pay-  chattels  are  delivered  and  accepted  on  the 

ment  of  the  price,  the  seller  cannot  re-  following  day,  with  the  purpose  that  they 

cover  either  the  price  or  the  value ;  not  be  sold  and  paid  for,  the  seller  may  recover 

the  price  agreed  on  that  day,  because  the  upon  the  implied  contract  of  the  buyer  to 

agreement  is  illegal ;  not  the  value,  be*  pay  what  they  are  reasonably  worth,  and 

cause,  whether  the  property  is  deemed  to  neither  party  can  be  permitted  to  prove 

have  passed  to  the  defendant,  or  to  be  held  the  terms,  either  as  to  price  or  warranty, 

by  him  without  right,  there  is  no  ground  agreed  between  them  on  the  Lord's  day. 

upon  which  a  promise  to  pay  for  it  can  See    Cranson  v,   Goss,   107   Mass.  442 ; 

be  implied."    Gray  J.  in  Cranson  v.  Goss,  Dickinson  v.  Eichmond,  97    Mass.    45 ; 

107  Mass.  441.     See  Myers  r.  Meinrath,  Tuckerman    v.   Hinkley,  9  Allen,  452; 

101  Mass.  366,  368;  Ladd  v,  Rogers,  11  Bustin  v.  Rogers,  11  Gush.  346.] 

Allen,  209.    In  Bradley  v.  Rea,  14  Allen,  (r)  4  M.   &  W.   270.     [See  Allen   v. 

20;  S.  C.  103  Mass.  188,  it  was  held  that  Gardiner,  7  R.  L  22 ;  Hazard  v.  Day,  14 

if  a  bargain  is  made  on  the  Lord's  day  Allen,  487.] 
for  the  sale  of  chattels  (which  is  of  itself 
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follows :  First.  No  action  lies  on  any  contract,  the  consideration 
of  which  is  either  wicked  in  itself  or  prohibited  by  law.  Sec- 
ondly. A  collateral  contract  made  in  aid  of  one  tainted  by  ille- 
gality cannot  be  enforced.  Thirdly.  A  collateral  contract,  discon- 
nected from  the  illegal  transaction  which  was  the  basis  of  the  first 
contract,  is  not  illegal,  and  may  be  enforced. 

§  557.  In  relation  to  sales  made  on  Sunday,  nearly  if  not  all 
the  states  have  passed  laws  substantially  in  accordance  with  the 
29  Charles  2,  c.  7,  and  there  is  a  very  great  diversity  of  opinion 
on  the  questions  which  have  arisen  under  these  statutes.  («)  In 
many  of  the  states  the  law  makes  no  distinction  between  sales 
made  by  a  party  in  his  ordinary  calling  and  any  other  sale,  but 
forbids  all  secular  business  on  Sunday.  A  note  given  for  prop- 
erty sold  on  Sunday  is  held  of  course  to  be  invalid  in  the  hands 
of  the  payee,  (t)  but  it  is  not  settled  whether  such  a  note  is  void 
in  the  hands  of  an  innocent  indorsee,  (u)     A  sale  is  there  held 

{$)  [But  it  has  been  pretty  generalljr  Met.  284 ;  Pope  v.  Linn,  50  Maine,  83 ; 

held  in  the  American  states,  that  a  con-  Benson  v.  Drake,  55  Maine,  555  ;  Hilton 

tract  for  the  sale  or  exchange  of  goods  or  v.  Houghton,  35  Maine,  143;  Rainej  v, 

chattels  made  and  completed  on  Sunday,  in  Capps,  22  Ala.  288.] 

violation  of  the  statutes  for  the  obseryance  (u)  Allen  v.  Deming,  14  N.  H.  113; 

of  that  day,  is  void.    Lyon  v.  Strong,  6  Saltmarsh  v.  Tuthill,  13  Ala.  390.    [In 

Vt.  219;  Sumner  v.  Jones,  24  Vt  317;  Cranson  v,  Goss,  107  Mass.  439,  which 

Reynolds  v.  Stevenson,  4  Ind.  619;  Link  was  an  action  on  a  promissory  note  by  an 

V.  Clemmens,  7  Blackf.  479  ;  Allen  v.  Dem-  indorsee  against  the  maker,  it  appeared 

ing,  14  N.  H.  133  ;  Smith  v.  Bean,  15  N.  that  the  plaintiff  was  a  bond  fide  holder  of 

H.  577;  Vamey  v.  French,  19  N.  H.  2-33;  the  note  in  suit,  for  a  valuable  consider- 

Murphy  v»  Simpson,  14  B.  Mon.  419 ;  ation,  and  that  he  obtained  it  before  it 

O'Donnell  v.  Sweney,  5  Ala.  467  ;  Hussey  was  due,  without  notice  of  any  defect, 

V.  Roquemore,  27  Ala.  281 ;  Dodson  v,  illegality,  or  other  infirmity  in  it.    It  also 

Harris,  10  Ala.  566;  Saltmarsh  v.  TuthiU,  appeared  that  the  contract,  upon  which 

13  Ala.  390;  Sellers  v.  Dugan,  18  Ohio,  the  note  itself  was  based,  was  made  upon 

489 ;  Towle  v.  Larrabee,  26  Maine,  464 ;  Sunday ;   and  that  the  note  was  made, 

Adams  v.  Hamell,  2  Dong.  (Mich.)  73  ;  signed,  and  fully  delivered  upon  Sunday, 

Robeson  v.  French,  12  Met.  24;  Day  v.  to  the  original  payee.    The  note  bore  date 

McAllister,  15  Gray,  433;  Allen  v.  Gardi-  of  the  succeeding  Wednesday.     Gray  J., 

ner,  7  R.  I.  24,25;  George  v.  George,  47  delivering  the  judgment    of   the    court, 

N.  H,  27  (in  which  the  subject  is  fully  ex-  said :  "  The  plaintiff,  therefore,  not  hav- 

amined  by  Bellows  J.) ;  Cameron  v.  Peck,  ing  participated  in  any  violation  of  taw, 

37  Conn.  555,  557 ;  Sayre  v.  Wheeler,  32  and    having    taken    the    note  before  ite 

Iowa,  559 ;  S.  C.  31  Iowa,  112.]  maturity,  for  good  consideration  and  with- 

{t)  [Towle  V.  Larrabee,  26  Maine,  464 ;  out  notice  of  any  illegality  in  its  inception, 

Adams  v.  Hamell,  2  Doug.  (Mich.)  73 ;  may  maintain  an  action  thereon  against 

Goss  i;.  Whitney,  27  Vt.  272 ;  Lovejoy  v,  the  maker.    To  hold  otherwise  would  be 

Whipple,  18  Vt  379 ;  Cranson  v.  Goss,  to  allow  that  party,  who  alone  had  been 

107  Mass.  440,  441 ;  Fattee  v.  Greeley,  13  guilty  of  a  breach  of  the  law,  to  set  op 
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not  to  be  iiiyalid  although  commenced  on  Sunday,  if  not  com- 
pleted till  another  day,  nor  if  it  merely  grow  out  of  a  transaction 
which  took  place  on  Sunday,  (z)  And  a  note,  though  signed  on 
Sunday,  may  be  enforced  if  delivered  on  some  other  day  ;  (y)  and 
when  the  vendee  has  obtained  possession  of  the  property  sold  to 
him  on  Sunday,  with  the  assent  of  the  vendor,  it  is  held  that  the 
title  has  passed,  and  that  he  may  maintain  his  possession  under 

his  own  illegal  act  as  a  defence  to  the  eiy  on  Sandaj,  the  contract  was  held  to 
suit  of  an  innocent  party.  This  Tiew  be  illegal.  Smith  v.  Foster,  41  N.  H.  215. 
is  supported  by  the  judgments  of  all  The  subject  is  very  fully  discussed  by  Sar- 
the  courts,  English  and  American,  that  gent  J.  in  this  case.  And  so  it  would 
hare  considered  the  question.  Begbie  v,  seem  the  contract  will  not  be  enforced 
Levi,  1  C.  &  J.  180;  S.  C.  1  Tyrwh.  130;  unless  it  can  be  carried  out  without  in- 
Houliston  V.  Parsons,  9  Upper  Canada,  yoking  the  aid  of  any  of  the  terms  agreed 
681  ;  Crombie  u.  Overholtzer,  11  Upper  upon  on  the  Lord's  day,  although  the 
Canada,  55 ;  Bank  of  Camberland  v.  contract  may,  in  other  respects,  have  been 
May  berry,  48  Maine,  198 ;  State  Capital  made  on  a  secular  day.  See  Bradley  v. 
Bank  v.  Thompson,  42  N.  H.  369  ;  Vin-  Rea,  14  Allen,  20;  Day  v.  McAllister,  15 
ton  V.  Peck,  14  Mich.  287  ;  Saltmarsh  v,  Gny,  433 ;  Cranson  v.  Goss.  107  Mass. 
Tuthill,  13  Ala.  390, 406 ;  Clark  v.  Pease,  441  ;  Pope  v.  Linn,  50  Maine,  83;  Tillock 
41  N.  H.  414.  But  the  indorsee  of  a  note  v.  Webb,  56  Maine,  100;  Plaisted  v. 
otherwise  valid,  cannot  maintain  an  action  Palmer,  63  Maine,  576.  Where  goods  are 
on  it  in  his  own  name  against  the  maker,  sold  and  delivered  to  two  persons  on  the 
if  he  procured  it  to  be  indorsed  by  the  Lord's  day,  the  sale  being  induced  by  the 
payee  on  the  Lord's  day,  because  in  the  false  representations  of  one  of  them  on  a 
prosecution  of  his  suit  he  would  be  obliged  previous  day,  and,  on  a  subsequent  day, 
to  rely  on  an  "  illegal  transaction,"  t.  e,  not  being  on  the  Lord's  day,  the  seller 
an  indorsement  made  on  the  Lord's  day.  demands  the  price  oi  the  latter,  and  he 
Benson  t;.  Drake,  55  Maine,  555.]  promises  to  pay  it,  this  amounts  to  a  sale 

(t)  Stackpole  v.  Simonds,  23  N.  H.  229;  to  him,  and  he  is  liable  for  the  price. 
Smith  r.  Bean,  15  N.  H.  577 ;  Sumner  v.  Winchell  v.  Carey,  115  Mass.  560.  So 
Jones,  24  Vt.  317  ;  Goss  v.  Whitney,  24  where  a  party  sold  and  delivered  to  an- 
Yt  187  ;  Butler  v.  Lee,  11  Ala.  885;  [Mer-  other  on  Sunday  a  pair  of  horses  for 
rill  v.  Downs,  41  N.  H.  72  ;  Adams  v.  Gay,  $340,  and  on  the  following  Tuesday  the 
19  Vt.  358 ;  Barron  v.  Pettes,  18  Vt.  385 ;  purchaser  paid  $200,  and  gave  a  note  for 
Lovejoy  v.  Whipple,  16  Vt.  379;  Cameron  $140,  on  which  the  seller  afterwards 
V.  Peck,  37  Conn.  555;  Sayles  v.  Well-  brought  an  action,  it  was  held  that,  al- 
man,  10  R.  I.  465.  But  where  the  sale  is  though  the  contract  was  originally  made 
made  and  the  property  is  deliyered  so  far  on  Sunday,  the  plaintiff  was  entitled  to 
as  the  rendor  is  concerned,  on  Sunday,  recover,  by  reason  of  its  subsequent  ratifi- 
the  contract  will  be  void,  although  the  cation,  and  also  by  reason  of  a  new  prom- 
property  purchased  is  actually  taken  by  ise,  for  which  the  retention  of  the  property 
the  purchaser  into  his  possession,  on  some  was  a  sufficient  consideration.  Sayles  v. 
subsequent  day.  Smith  v.  Bean,  15  N.  H.  Wellman,  10  R.  I.  465.] 
577;  Allen  v.  Deming,  14  N.  H.  133.  (y)  Hilton  v.  Houghton,  35  Maine,  143 ; 
Where  stipulations  for  a  sale  of  chattels  Lovejoy  v.  Whipple,  18  Vt.  379 ;  Clongh 
were  made  on  a  secular  day,  but  the  con-  v.  Davis,  9  N.  H.  500 ;  Hill  v.  Dunham,  7 
tract  waB  afterwards  completed  by  deliv-    Gray,  543. 
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the  void  contract  as  against  both  the  vendor  and  his  credit- 
ors. (2) 

§  558.  There  is  great  conflict  of  decisions  on  the  question 
whether  the  vendee  becomes  liable  (either  under  a  new  contract, 
or  by  reason  of  a  ratification  of  the  old  one)  when  he  takes  pos- 
session of  the  thing  sold  on  some  other  day,  after  making  a  pur- 
chase of  it  on  Sunday.  The  case  of  Williams  v.  Paul,  (a)  and  the 
observations  of  Parke  B.  seriously  questioning  its  authority,  (J) 
have  been  much  discussed  in  the  American  courts.  In  the  case 
of  Adams  v.  Gay  (c)  the  purchaser  refused,  at  the  request  of  the 
vendor,  to  rescind  the  contract  and  return  the  thing  sold,  and  this 
was  held  to  be  an  affirmation  of  the  Sunday  bargain,  and  to  ren- 
der the  purchaser  liable ;  and  in  Sargent  t^.  Butts  ((2)  the  same 
court  held  that  a  subsequent  promise  ratified  an  award  made  on 
Sunday,  so  that  an  action  would  lie  on  the  award.  So  in  Sumner 
V,  Jones,  (e)  where  a  note  was  given  on  Sunday  for  the  price  of  a 
horse  sold  that  day,  and  the  buyer  afterwards  made  payments  on 
account  of  the  note,  it  was  held  that  these  payments,  coupled  with 
his  retaining  the  horse  in  his  possession,  were  a  ratification  of 
the  contract,  entitling  the  vendor  to  recover  the  sum  remaining 
due  on  the  note.     In  Alabama,  (/)  however,  and  in  New  Hamp- 

(2)  Smith  V.  Bean,  15  N.  H.  577;  Allen  corresponding  return  bjr  the  defendant. 
V.  Deming,  14  N.  H.  133 ;  [Myers  v»  Mein-  Where  the  owner  of  a  wagon  sold  it  on 
rath,  101  Mass.  368 ;  King  v.  Green,  6  the  Lord's  day  to  one  who  resold  it  to  a 
Allen,  139;  Hall  v.  Corcoran,   107  Mass.  third  person,  who  was  ignorant  that  his 
259 ;    Horton  v.  Buflington,   105    Mass.  vendor  had  bought  it  on  the  Lord's  day, 
399 ;  Gray  J.  in  Cranson  v.   Goss,   107  it  was  held  that  it  was  not  liable  to  be 
Mass.  441 ;  Ladd  v.  Rogers,  1 1  Allen,  209.  taken  for  a  debt  against  the  original  owner. 
**  The  disability  on  the  part  of  the  seller  Horton  v.  Buffington,  iupra.    The  prop- 
to  reclaim  the  goods  will  avail  the  pur-  erty  passes  by  a  sale  though  made  on  Sun- 
chaser  holding  them  as  a  sufficient  title."  day,  and  the  contract  being  thus  executed 
Ames  J.  in  Horton  v.  Buffington,  105  Mass.  will  not  be  disturbed  on  the  ground  of  ille- 
400 ;  Myers  v.  Meinrath,  101   Mass.  366  ;  gality.     Green  v.  Godfrey,  44  Maine,  25, 
King  t;.  Green,  6  Allen,  139.    In  Myers  t;.  27  ;  Levet  t;.  Creditors,  22  Louis.  Ann. 
Meinrath,  101  Mass.  369,  it  was  decided  105 ;  Hall  v.  Costello,  48  N.  H.  176  ;  Bean- 
by  the  court,  and    clearly  and  forcibly  champ  v.  Comfort,  42  Miss.  94 ;  Fraier  r. 
maintained  by  Wells  J.  in  delivering  the  Robinson,  42  Miss.  121.] 
opinion,   that  an  action  will  not  He  in         (a)  6  Bing.  653. 
Massachusetts  for  the  convention  of  a  chat-        (&)  AntCj  §  554. 
tel,  sold  and  delivered  by  the  plaintiff  to        (e)  19  Vt.  358. 
the  defendimt  in    exchange  for   another        (d)  21  Vt.  99. 

chattel,  on  the  Lord's  day,  and  retained        (e)  24  Vt.  317.     [See  Harrison  o.  Col- 
by the  defendant  afterwards,  notwithstand-  ton,  31  Iowa,  16.] 
ing  the  plaintiff  returns  the  chattel  for        (/)  Butler  u.  Lee,  11  Ala.  885. 
which  it  was  exchanged,  and  demands  a 
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ahire  (jg)  the  courts  have  rather  been  inclined  to  follow  the  opin- 
ion of  Parke  B.  than  the  decision  in  Williams  v,  Paul.  In  the 
case  of  Boatelle  v.  Melendy,  (jg)  the  New  Hampshire  court  ex- 
pressly held  that  an  illegal  contract  is  incapable  of  ratification  or 
of  forming  a  good  consideration  for  a  subsequent  promise.  (A) 

§  559.  The  French  Civil  Code,  art.  1133,  provides  that  "  the 
consideration  Qa  cau%e)  of  a  contract  is  unlawful,  when  French 
prohibited  by  law,  or  contrary  to  good  morals  or  public  ^'*^- 
order."  Under  this  article  the  decisions  are  very  much  the  same 
as  those  in  our  own  reports,  and  they  are  collected  by  Sirey  in  his 
Code  Civil  Annot^,  (%)  under  arts.  902  and  1133.  One  of  the 
cases  establishes  the  illegality  of  a  bargain  not  likely  to  occur  in 
England :  that  by  which  an  organizer  of  dramatic  successes  (un 
entrepreneur  de  succes  dramatiques)  engages  to  insure,  by  means 
of  hired  applauders  (^claqueurs)  ^  the  success  of  actors  or  of  pieces 
performed  by  them,  (i) 

{g)  Allen  V.  Deming,  14  N.  H.  133,  and  hue,  35  Ck>nn.  216 ;  Pate  v.  Wright,  30 

Boutelle  v.  Melendj,  19  N.  H.  196.  Ind.  476.    But  see  Sayles  v.  Wellman,  10 

(A)  [A  contract  made  in  violation  of  R.  I.  467,  468.  As  to  cases  arising  in 
the  Lord's  day  in  Massachusetts  is  abso-  states  where  the  hours  of  the  Lord's  day 
lately  void  and  incapable  of  ratification,  are  fixed  by  statute  at  less  than  twenty- 
Day  V.  McAllister,  15  Gray,  433;  Ladd  o.  four,  and  beiAg  afiected  by  that  provision, 
Bogers,  11  Allen,  209;  Bradley  o.  Bea,  see  Nason  v.  Dinsmore,  34  Maine,  391; 
14  Allen,  22;  Hazard  v.  Day,  14  Allen,  Bryant  p.  Biddeford,  39  Maine,  193;  Mer- 
487 ;  Cranson  v.  Goss,  107  Mass.  440,  441.  riam  v.  Steams,  10  Cush.  257  ;  Hiller  v. 
In  Tuckerman  v,  Hinkley,  7  Allen,  454,  English,  4  Strobh.  486.  As  to  the  effect 
455,  Chapman  J.  said :  "  The  case  of  Wil-  of  the  fact  that  a  contract  is  dated  on 
liams  V.  Paul  is  not  to  be  relied  on,  be-  Sunday,  see  Nason  v,  Dinsmore,  34  Maine, 
cause  Parke  B.  afterwards  expressed  a  391 ;  Bustin  v.  Rogers,  11  Cush.  346  ;  Hill 
donbt  whether  it  could  be  supported  in  v.  Dunham,  7  Gray,  543 ;  Hilton  v.  Hough- 
law."  Simpson  v.  Nicholls,  3  M.  &  W.  ton,  35  Maine,  143 ;  Cranson  z;.  Goss,  107 
240,  244,  note  (a) ;  Reeves  v.  Butcher,  2  Mass.  443.] 

Vroom  (N.  J.),  224;  Myers  v.  Meinrath,  (i)  Sirey,  V.  41,  1,  625;  D.  P.  41,  1, 

101  Mass.  368 ;  Ryno  v.  Darby,  20  N.  J.  128. 
Eq.  (5  C.  £.  Green)  231 ;  Finn  v.  Donar 
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§  560.  The  rules  of  li^w  on  the  subject  of  conditions  in  con- 
tracts are  very  subtle  and  perplexing.  Whether  a  prom-  Preiim- 
ise  made  or  an  obligation  assumed  by  one  party  to  a  marL. 
contract  is  dependent  on,  or  independent  of,  the  promise  made 
by  the  other ;  whether  it  be  a  condition  to  be  performed  before  or 
concurrently  with  any  demand  on  the  other  party  for  a  compli- 
ance with  his  promise ;  or  whether  it  may  be  neglected,  at  the 
peril  indeed  of  a  cross  action,  but  without  affecting  the  right  to 
sue  the  other  party,  are  questions  on  which  the  decisions  have 
been  so  numerous  (and  in  many  instances  so  contradictory),  and 
the  distinctions  so  refined,  that  no  attempt  can  here  be  made  to 
do  more  than  enunciate  a  few  general  principles.  An  examina- 
tion of  the  cases  will  be  restricted  to  such  as  have  special  refer- 
ence to  sales  of  goods,  (a) 

§  561.  The  subjects  of  representation,  warranty,  conditions,  and 
fraud  run  so  closely  together,  and  are  so  frequently  in-   General 
tertwined,  that  it  is  very  difficult  to  treat  each  sepa-  Jnd  defi^ 
rately  ;  and  it  will  be  convenient  here,  although  these   °»^o>>»- 
different  topics  need  independent  consideration,  to  give  an  outline 
of  the  general  principles  applicable  to  the  whole  subject,  as  rec- 
ognized in  the  most  recent  decisions.     A  representation  Represen- 
is  a  statement  or  assertion  made  by  one  party  to  the   **"°°" 
other,  before  or  at  the  time  of  the  contract,  of  some  matter  or 
circumstance  relating  to  it.     A  representation,  even  though  con- 
tained in  a  written  instrument,  is  not  an  integral  part  of  the 
contract.     Hence  it  follows,  that  even  if  it  be  untrue,  the  contract 
in  general  is  not  broken,  nor  is  the  untruth  any  cause  of  action, 
unless  made  fraudulently.     To  this  general  rule  there  is  a  special 
exception,  in  the  case  of  marine  policies  of  insurance,  founded  on 
reasons  which  need  not  be  here  discussed.  (6)     The  false  repre- 
sentation becomes  a  frauds  as  has  been  already  explained  (book 
III.  ch.  ii.),  when  the  untrue  statement  was  made  with  a  knowl- 
edge of  its  untruth,  or  dishonestly,  or  with  reckless   ignorance 
whether  it  was  true  or  false ;  (c)  or  when  it  diflFers  from  the  truth 

(a)  For  the  general  subject,    see   the  (6)  [See  2  Chitty  Contr.  (11th  Am.  ed.) 

notes  to  Pordagc  v.  Cole,  1  Wms.  Sannd.  1045,  1046,  and  note  (g).] 

320,  and   to   Peeters   v.   Opie,   2    Wms.  (c)  Elliott    v.   Von    Glehn,    13   Q.  B. 

Saunders,     352 ;    Cutter     v.    Powell,    2  632 ;  18  L.  J.  Q.  B.  221  ;    Wheelton   v. 

Smithes  L.  C.  1,  and  the  nnmerons  an-  Hardesty,  8  £.  &  B.232;  27  L.  J.  Q.  B. 

thorities  in  the  notes ;  Leake  on  Contract:*,  241;  Reese  i)ilver  Mining  Co.  v.  Smith, 

ch.  3,  s.  2.  L.  R.  4  £ng.  A  p.  64. 

83 


614  PERFeBMANCE  OP  THE  CONTRACT.  [BOOK  IV. 

BO  grossly  and  unreasonably  as  to  evince  a  dishonest  purpose.  (c7) 
When  the  representation  is  made  in  writing,  instead  of  words,  it 
is  plain  that  its  nature  is  not  thereby  altered,  and  in  either  case 
a  question  may  arise  whether  the  statement  be  not  something 
more  than  a  mere  representation,  whether  it  be  not  part  of  the 
contract.  On  a  written  instrument  this  is  a  question  of  construe- 
tion,  one  of  law  for  the  court,  not  one  of  fact  for  the  jury.  When- 
ever it  is  determined  that  a  statement  is  really  a  substantial  part 
of  the  contract,  then  comes  the  nice  and  difficult  question.  Is 
it  a  condition  precedent  ?  or  is  it  an  independent  agreement  f  a 
breach  of  which  will  not  justify  a  repudiation  of  the  contract,  but 
only  a  cross  action  for  damages.  The  cases  show  distinctions  of 
extreme  nicety  on  this  point,  of  which  a  striking  example  is  af- 
forded in  charter-parties,  where  a  statement  that  a  vessel  is  to  sail 
or  to  be  ready  to  receive  cargo  on  a  given  day,  has  been  decided 
to  be  a  condition,  (e)  but  a  stipulation  that  she  shall  sail  with  all 
convenient  speed,  or  within  a  reasonable  time,  is  held  to  be  an 
independent  agreement.  (/)  In  determining  whether  a  represen- 
tation or  statement  is  a  condition  or  not,  the  rule  laid  down  by 
Lord  Mansfield  in  Jones  v.  Barkley  (jg)  remains  unchanged, 
*'  that  the  dependence  or  independence  of  covenants  is  to  be  col- 
lected from  the  evident  sense  and  meaning  of  the  parties,  and 
that  however  transposed  they  might  be  in  the  deed,  their  prec- 
edency must  depend  on  the  order  of  time  in  which  the  intent  of 
the  transaction  requires  their  performance.  (A)  And  the  rules 
for  discovering  the  intention  are  mainly  these  : 

(d)  Barker  v,  Windle,  6  £.  &  B.  675 ;  nature  of  the  act«  to  be  performed.  How- 
S.  C.  25  L.  J.  Q.  B.  349.  land  v.  Leach,  1 1  Pick.  151 ;  Shaw  C.  J. 

(e)  Glaholm  r.  Hays,  2  M.  &  G.  257;  in  Knight  v.  New  England  Worsted  Co. 
Oliver  v,  Fielden,  4  Ex.  135 ;  Croockewit  2  Cush.  287  ;  Leonard  v.  'Dyer,  26  Conn. 
o.  Fletcher,  1  H.  &  N.  893;  26  L.  J.  Ex.  176,  177 ;  Johnson  v.  Reed,  9  Mass.  78; 
153;  Seeger  v.  Duthie,  8  C.  B.  N.  S.  45;  Brokenbroagh  v.  Ward,  4  Rand.  352; 
29  L.  J.  C.  P.  253.  Gardner  v.  Corson,  15  Mass.  500 ;  Bean 

(/)  Tarrabochia  v.  Hickie,  1  H.  &  N.  v,  Atwater,  4  Conn.  3 ;  ^^ne  t;.  Hood,  IS 

183;  26L.  J.  Ex.  26;  Dimech  v.  Corlett,  Pick.  281,  282;  Mill   Dam  Foundry  v. 

12  Moore  P.  C.  C.  199;  Clipsham  t;.  Ver-  Hovej,  21  Pick.  439.    "In  construing  a 

tue,  5  Q.  B.  265;    M' Andrew  v.  Chap-  mutual    agreement,  in  which   there  are 

pie,  35  L.  J.  C.  P.  281  ;  L.  R.  1  C  P.  several   stipulations   on  both    sides,   the 

643.  question,  whether  one  is  absolute  and  m- 

(g)  2  Doug.  684-691.  dependent,  or  conditional,  and  made  to 

(k)  [The  question,  whether  covenants  depend  on  something  first  to  be  done  on 

are  dependent  or  independent,  depends  the  other  side,  does  not  depend  on  any 

upon  the  intention  of  the  parties,  and  the  particular  form  of  words,  or  upon  anj 
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§  562.  1.  Where  a  day  is  appointed  for  doing  any  act,  and  the 
day  18  to  happen  or  may  happen  before  the  promise  by  ^^ 

the  other  party  is  to  be  performed,  the  latter  may  bring   construc- 

-.        ,     .  J.  i_«  1.  •  .  J'.'  tionfordig- 

action  before  performance,  which  is  not  a  condition  prec-  covering 
edent :  aliter^  if  the  day  fixed  is  to  happen  after   the   ^°'®°^^°'^' 
performance,  for  then  the  performance  is  deemed  a  condition  prec^ 
edent.  (i)      2.    When  a  covenant  or  promise  goes  only  to  part 
of  the  consideration,  and  a  breach  of  it  may  be  paid  for  in  dam- 
ages, it  is  an  independent  covenant,  not  a  condition.     3.  Where 
the  mutnal  promises  go  to  the  whole  consideration  on  both  sides, 
they  are  mutual  conditions  precedent :  formerly  called  dependent 
conditions.  (Je)     4.  Where  each  party  is  to  do  an  act  at  the  same 
time  as  the  other,  as  where  goods  in  a  sale  for  cash  are  to  be  de- 
livered by  the  vendor,  and  the  price  to  be  paid  by  the  buyer ; . 
these  are  concurrent  conditions,  and  neither  party  can  maintain 
an  action  for  breach  of  contract,  without  averring  that  he  per- 
formed or  offered  to  perform  what  he  himself  was  bound  to  do.  (V) 

collocation  of  the  difierent  stipalations ;  where,  bj  the  terms  of  a  contract,  g^odi 
bat  the  whole  instrument  is  to  be  taken  are  to  be  delivered  at  a  particular  place, 
together,  and  a  careful  consideration  had  the/  must  be  delivered  at  that  place  before 
of  the  various  things  to  be  done,  to  decide  a  recovery  can  be  had  for  the  price  of 
correctly  the  order  in  which  they  are  to  be  them.  Savage  Manuf.  Co.  v.  Armstrong, 
done."  "  When,  in  the  order  of  events,  supra.  Where  one  agrees  to  perform  la- 
the act  to  be  done  by  the  one  party  must  bor  on  articles  to  be  furnished  by  another, 
necessarily  be  done  before  the  other  can  the  furnishing  of  the  articles  is  a  condi- 
be  done,  it  is  necessarily  a  condition  prec-  tion  precedent  to  the  performance  of  the 
edent,  althongh  there  be  a  stipulation  labor.  Clement  v.  Clement,  8  N.  H. 
for  liquidated  damages  for  the  breach  on  210;  Thomas  v.  Cadwallader,  Willes, 
each  side,  and  although  there  be  a  fixed  496 ;  Knight  v.  New  England  Worsted 
inture  time  for  payment,  sufficiently  dis-  Co.  2  Cash.  286 ;  Hill  v.  Hovey,  26  Vt 
tant  to  have  the  work  done  in  the  mean  1 09.] 

time."    Shaw  C.  J.  in  Cadwell  v,  Blake,  (i)  [Eastman  J.  in  Sumner  t;.  Parker, 

6  Gray,  407,  409.    Some  of  the  stipula-  86  N.  H.  454 ;  Putnam  v.  Mellen,  34  N. 

tions  of  an   entire  contract  may  be  do-  H.  71,  79 ;  Rice  J.  in  AUard  v.  Belfast,  40 

pendent  and  others  independent,  accord-  Maine,  876.] 

ing  to  their  nature  and  the  order  of  per-  (k)  See  Glazebrook  v.  Woodrow,  8  T. 

formance.    Shaw  C.  J.  in  Knight  v.  New  R.  366 ;  [Shaw'C.  J.  in  Mill  Dam  Foun- 

England    Worsted    Co.    2    Cush.    287 ;  dry  v.  Hovey,  21  Pick.  439 ;  and  in  Knight 

Conch  V.  Ingersoll,  2  Pick.  292;   Kane  v.  New  England  Worsted    Co.  2  Cosh. 

V.  Hood,  13  Pick.  281.    Where  A.  agrees  285-287;   Hopkins  v.  Young,    11   Mass. 

to  supply  certain  machines,  according  to  302 ;  Tileston  v,  Newell,  13  Mass.  406 ; 

a  model  to  be  furnished  by  B.,  the  fur-  Dox  v,  Dey,  3  Wend.  356;  Withington 

nishing  of  the  model  is  a  condition  prece-  v.  West  Boylston,  4  Pick.  101,  103 ;  Cole 

dent.    Savage  Manuf.  Co.  v.  Armstrong,  v.  Hester,  9  Ired.  23 ;  Brown  t;.  Cannon,  5 

19  Maine,  147  ;  Shaw  C.  J.  in  Mill  Dam  Oilman,  174.] 

Foundry  n.  Hovey,  21    Pick.  489.     So  (I)  These  rules  are  (in  substance)  given 
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5.  Where  from  a  consideration  of  the  \v4iole  instrament  it  is  clear 
that  the  one  party  relied  upon  his  remedy,  and  not  upon  the  per- 
formance of  the  condition  by  the  other,  such  performance  is  not 
a  condition  precedent.  But  if  the  intention  was  to  rely  on  the 
performance  of  the  promise,  and  not  on  the  remedy,  the  perform- 
ance is  a  condition  precedent,  (^n) 

§  563.  In  applying  these  rules  of  construction,  the  circumstances 
under  which  the  contract  was  made,  and  the  purpose  for  which  it 
was  made,  are  to  be  taken  into  consideration.  The  same  state- 
ment may,  under  certain  circumstances,  be  merely  a  description 
or  representation,  and  under  others,  the  most  substantial  stipulsr 
tion  in  the  contract ;  as,  for  instance,  if  a  vessel  were  described 
in  a  charter-party  as  a  "  French  vessel,"  these  words  would  be 
merely  a  description  in  time  of  peace,  but  if  England  were  at 
war,  and  France  at  peace,  with  America,  they  would  form  a  con- 
dition precedent  of  the  most  vital  importance,  (n) 

§  564.  Although  a  man  may  refuse  to  perform  his  promise  till 
Conditions  the  Other  party  has  complied  with  a  condition  precedent, 
may  be  yet  if  he  has  received  and  accepted  a  substantial  part  of 
LtcTwlr-  that  which  was  to  be  performed  in  his  favor,  the  condi- 
acceptance  ^^^^  precedent  changes  its  character^  and  becomes  a  war- 
of  partial  ranti/  or  independent  agreement^  affording  no  defence  to 
ance.  an  action,  but  giving  right  to  a  cross  action  for  dam- 

ages. \o)  The  reason  is,  that  it  would  be  unjust,  under  such 
circumstances,  that  a  party  who  has  received  a  part  of  the  con- 
sideration for  which  he  bargained  should  keep  it  and  pay  nothing, 
because  he  did  not  receive  the  whole.  The  law,  therefore,  obliges 
him  to  perform  his  part  of  the  agreement,  and  leaves  him  to  his 
action  of  damages  against  the  other  side  for  the  imperfect  per- 

in  1  Wms.  Sannden,  820  b ;  and  adopted  given  for  the   performance  on  one  side, 

in  the  notes  to  Cutter  v.  Powell,  2  Sm.  L.  and  payments  are  to  be  made  by  the  other 

C.  1.    The  general  statement  of  the  law  within  such   time,  it  is  certain  that  the 

applicable  to  conditions  in  the  preliminary  making  of  the  payments  cannot  depend 

remarks  in  this  chapter,  is  mainly  based  upon  a  full  and  complete  performance." 

on  the  judgment  of  the  exchequer  cham-  Shaw  C.  J.  in  Lord  v,  Belknap,  1  Cash, 

her  in  Behn  v,  Bumess,  3  B.  &  S.  751 ;  279,  284.] 

S2  L.  J.  Q.  B.  204.  (n)  Behn  v.  Bumess,  ttf  supra,  per  Wil- 

(m)  Per  Jervis   C.   J.   in   Roberts    v.  liams  J.  [and  note  at  the  end]. 

Brett,  18  C.  B.  561 ;  25  L.  J.  C.  P.  280;  (o)  Ellen  v,  Topp,  6  Ex.  424;  Behn  v, 

and  see  the  opinions  of  the  lords  in  this  Bumess,  3  B.  &  S.  751,  and  note;  32  L. 

case  in  11   H.  L.  Cas.337  ;  [ante,  §  561,  J.  Q.B.  204.     [See  Dwinel  t;.  Howard,  30 

Und  cases  in  note  (A).    '*  Where  time  is  Maine,  258.] 
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formance  of  the  condition.  It  is  in  the  application  of  this  rule 
that  the  cases  have  not  been  harmonious,  and  the  practitioner  is 
often  embarrassed  in  advising ;  for  the  courts  draw  a  distinction 
between  what  is  and  what  is  not  a  substantial  part  of  the  con- 
tract, in  determining  whether  the  original  condition  precedent  has 
become  converted  ex  post  facto  into  an  independent  agreement. 
Some  cases  are  referred  to  in  the  note.  ( jt>) 

§  565.  Apart  from  this  modification  of  the  principle,  in  cases 
where  one  of  the  parties  had  accepted  a  portion  of  the   Condition 
benefit   of   the   condition,  which  was  stipulated  in   his   SJJ^t  be"' 
favor,  and  has  thus  ex  po%t  facto  changed  its  nature,  the   *e7formed 
rule  is  very  general  and  uniform  that  the  condition  prec-   before  the 

•^  o  *  party 

edent  must  be  fully  and  strictly  performed  before  the   bound  to 
party  on  whom  its  fulfilment  is  incumbent  can  call  on   demand 
the  other  to  comply  with  his  promise,  (jq)  f^the*^* 

§  566.  But  the  necessity  for  performing  the  condition   °*^®'- 
precedent  may  be  waived  by  the  party  in  whose  favor  it   ance**niay 
is  stipulated,  either  expressly  or  by  the  implication  re-   *>«^*iv«<l- 
suiting  from  his  acts  or  conduct.     This  waiver  is  implied  in  all 
cases  in  which  the  party  entitled    to   exact   performance  either 
hinders  or  impedes  the  other  party  in  fulfilling  the  condition,  or 
incapacitates  himself  from  performing  his  own  promise,  or  ab- 
solutely refuses  performance,  so  as  to  render  it  idle  and  useless 
for  the  other  to  fulfil  the  condition.     No  authority  is  needed,  of 
course,  for  the  proposition  that  the  party  in  whose  favor  the  con- 
dition has  been  imposed  may  expressly  waive  it.     The  cases,  how- 
ever, are  numerous  to  establish  the  propositions  above  stated,  in 
relation  to  the  implied  waiver. 

§  567.  If  a  man  offer  to  perform  a  condition  precedent  Waiver 
in  favor  of  another,  and  the  latter  refuse  to  accept  the   Jj^rtafn  *^ 
performance,  or  hinder  or  prevent  it,  this  is  a  waiver. 


cases. 


(p)  Jonassohn  v.  Young,  4  B.  &  S.  296  ;  L.  R.  7  C.  P.  421-436,  per  Brett  J. ;  Heil- 

S2  L.  J.  Q.  B.  385;    Graves  v.  Legg,  9  butt  v.  Hickson,  L.  R.  7  C.  P.  450,  451, 

Ex.  709 ;   23  L.   J.   Ex.  228 ;  White  v,  per  Bovill    C.   J. ;  Wms.  Saunders,  ed. 

Beaton,  7  H.  &  N.  42  ;  30  L.  J.  Ex.  373;  1871,  vol.  1,  p.  554. 

Hoare  v.  Rennie,  5  H.  &  N.  19 ;  29  L.  J.  (7)  [See   Hunt  v,  Livermore,  5  Pick. 

Ex.  73 ;  Pust  v.  Dowie,  5  B.  &  S.  20  ;  32  395  ;  Dana  v.  King,   2   Pick.   155  ;  Sej- 

L.  J.  Q.  B.  179;  Ellen  v.  Topp,  6  Ex.  mour  v.  Bennett,  14  Mass.  266;  Mazone 

424;  Behn  v.  Bnmess,  3  B.  &  S.  751 ;  32  v.  Caze,  18  La.  An.  13 ;  Shaw  v.  Turn- 

L.  J.  Q.  B.  204;  Dimech  v.  Corlett,  12  pike  Co.  2    Penn.   454;    Albany  Dutch 

Moore  P.  C.  199 ;   Bradford  v.  Williams,  Church  17.  Bradford,  8  Cowen,  457.] 
L.  B.  7  Ex.  260 ;  Stanton  v,  Richardson, 
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and  the  latter's  liability  becomes  fixed  and  absolute.  As  long 
Perform-  ago  Bs  1787,  Ashhurst  J.,  in  delivering  the  opinion  of 
stracted.  the  king's  bench,  in  Hotham  v.  East  India  Company,  (r) 
said  that  it  was  evident  from  common  sense,  and  therefore  needed 
no  authority  to  prove  it,  that  if  the  performance  of  a  condition 
precedent  by  the  plaintiff  had  been  rendered  impossible  by  the 
neglect  or  default  of  the  defendant,  "  it  is  equal  to  perforra- 
Positivere-  auce.*' («)  On  the  same  principle  a  positive  absolute 
the*other  refusal  by  one  party  to  carry  out  the  contract,  or  his 
Kififcon-  conduct  in  incapacitating  himself  from  performing  his 
tract.  promise,  is  in  itself  a  complete  breach  of  contract  on  his 

part,  and  dispenses  the  other  party  from  the  useless  formality  of 
tendering  performance  of  the  condition  precedent :  (i)  as  if  A.  en- 
gage B.  to  write  articles  for  a  specified  term  in  a  periodical  publica- 
tion belonging  to  A.,  and  before  the  end  of  the  term  A.  should 
discontinue  the  publication ;  or  if  he  agree  to  sell  to  B.  a  specified 
ox,  and  before  the  time  for  delivery  should  kill  and  consume  the 
animal ;  or  to  load  specified  goods  on  board  a  vessel  on  a  day 
fixed,  and  before  that  day  should  send  them  abroad  on  a  different 
vessel,  it  is  plain  that  it  would  be  futile  for  B.,  in  the  cases  sup- 
posed, to  tender  articles  for  insertion  in  the  discontinued  publica- 

(r)  1  T.  R.  645.  in  a  reasonable  time,  and  the  situation  of 
(t)  See,  also,  Fontifex  i;.  Wilkinson,  1  the  parties  remains  so  far  unchanged  that 
C.  B.  75 ;  Holme  v.  Guppy,  3  M.  &  W.  they  can  be  restored  to  their  first   posi- 
387  ;  Armitage  v.  Insole,  14  Q.  B.  728  ;  tion."    Webb  v.  Stone,  24  N.  H.  282,288; 
Ellen  V.  Topp,  6  Ex.  424 ;  Loird  v.  Pim,  Lucy  v.  Bundy,  9  N.  H.  298.     So,  in  Hill 
7  M.  &  W.  474 ;  Cort  r.  Ambergate  Rail-  v.  Hovey,  26  Vt.  109,  it  was  held  that 
way  Company,  17  Q.  B.  127  ;  20  L.  J.  Q.  where  a  party,  who  is  to  do  the  precedent 
B.  460;  Russell  v.  Bandeira,  13  C.  B.  N.  act,  fails  in   the  performance,  the  other 
S.  149;  32  L.  J.  C.  P.  68;  [Lord  v.  Bel-  party  may  abandon  the  contract,  and  re- 
knap,  1  Cush.  279;  Smith  v.  Lewis,  26  cover  for  what  ho  has  done;  he  is  not 
Conn.  110;  Mill  Dam  Foundry  v.  Hovey,  bound  to  make  a  special  demand  for  the 
21  Pick.  437 ;  Borden  v.  Borden,  5  Mass.  performance  of  the  precedent  act     See  2 
67;  Shaw  v.  Hurd,  3   Bibb,  372;  Grove  Chitty  Contr.  (llih  Am.  ed.)  1090,  and 
V.  Donaldson,  15  Penn.  St.  128;  Eugler  note  (p) ;  Dodge  v.  Greely,  31    Maine, 
V,  Wiseman,  20  Ohio,  361.]  343.     Where  a  purchase  has  been  made 
{t)  [In   Sumaer  v.   Parker,  36  N.  H.  of  chattels  to  be  received  at  a  future  day, 
449,  454,  Eastman  J.    said  :  "  When  a  at  a  fixed   price,  payable  at  a  specified 
party  to  a  contract  refuses  to  execute  any  time,  the  seller  may  rescind  the  contract, 
substantial    part    of   his    agreement,    he  after  a  failure  by  the  purchaser  to  pay  the 
thereby  gives  to  the  other  party  the  op-  full   purchase-money    at    the   stipulated 
tion  to  rescind  the  entire  contract  by  oficr-  time.      Dwinel    v.    Howard,    30   Maine, 
ing  to  restore  what  he  has  received,  and  258;    Preble   v.   Bottom,    27    Vt.    249; 
replacing  the  parties  in  their  original  situ-  Smith  v.  Foster,  18  Vt.  182.] 
ation,  provided  the  offer  to  do  this  is  made 
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tion,  or  the  price  of  the  ox  already  consamed,  or  to  offer  to  receive 
on  his  vessel  goods  already  sent  oat  of  the  country  ;  and  lex  nem- 
inem  ad  vana  cogit,  (u) 

§  568.  But  a  mere  assertion  that  the  party  will  be  unable  or 
will  refuse  to  perform  his  contract,  is  not  sufficient;  it   Men  as- 
must  be  a  distinct  and  unequivocal  absolute  refusal  to   ^l^^ 
perform  the  promise,  and  must  be  treated  and  acted  upon  P«^y  ^^i 
as  such  by  the  party  to  whom  the  promise  was  made ;   or  unwiii- 
for  if  he  afterwards  continue  to  urge  or  demand  com-  comp1:r> 
pliance  with  the  contract,  it  is  plain  that  he  does  not  "^  ^"v®'- 
understand  it  to  be  at  an  end.  (x}     The  authorities  will  be  found 
collected  and  considered  in  the  notes  to  Cutter  v.  Powell,  2  Smith's 
Leading  Cases,  1.     The  supreme  court  of  the  United  States  has 
cited  the  foregoing  passage  with  approval  as  a  correct  statement 
of  the  law.  (y) 

§  569.  The  whole  law  on  this  subject  has  been  reexamined  and 
conclusively  settled  in  the  exchequer  chamber,  in  Frost  Frost  v. 
V.  Knight  (L.  R.  5  Ex.  322  ;  7  Ex.  Ill),  in  which  the  ^"'«^*- 
doubts  intimated  by  the  lower  court  as  to  the  principle  of  Hochster 
V.  De  La  Tour  were  held  to  be  ill-founded,  and  the  decision  of  that 

(u)  Cort  V,  The  Amber^ate  Railway  pardes  to  a  contract  founded  on  mutual 

Company,  17  Q.  B.  127  ;  20  L.  J.  Q.  B.  and  concurrent  conditions,  to  perform  his 

460 ;  Bowdell  v.  Parsons,    10  East,  99 ;  covenants,  will  excuse  a  want  of  entire 

Amorj    V,  Brodrick,   5   B.   &  A.   712;  and   absolute  preparation  by  the  other. 

Short  V,  Stone,  8  Q.  B.  358 ;  Gaines  v.  Smith  v.  Lewis,  24  Conn.  624 ;  S.  C.  26 

Smith,  15  M.  &  W.  189 ;  Reid  v.  Hoskins,  Conn.  110.] 

4  E.  &  B.  979 ;  25  L.  J.  Q.  B.  55,  and  26  (x)  Barwick  t;.  Buba,  2  C.  B.  N.  S.  568 ; 

L.  J.  Q.  B.  5 ;  Avery  v.  Boden,  4  E.  &  B.  26  L.  J.  C.  P.  280 ;  Ripley  v.  McClure,  4 

714 ;  6  E.  &  B.  953 ;  25  L.  J.  Q.  B.  49,  Ex.  345 ;  Hochster  v.  De  La  Tour,  2  £.  & 

and  26  L.  J.  Q.  B.  3 ;  Bartholomew  v.  B.  678 ;  22  L.  J.  Q.  B.  455 ;  Avery  v. 

Marwick,  15  C.  B.  N.  S.  710;  33  L.  J.  Boden,  5  £.  &  B.  714 ;  6  E.  &  B.  953;  25 

C.  P.  145  ;  Franklin  v.  MUler,  4  Ad.  &  £.  L.  J.  Q.  B.  49 ;  26  L.  J.  Q.  B.  8  ;  The 

599;  Flanch6  v.  Col  burn,   8  Bing.   14;  Danube  Railway  Co.  v.  Xenos,  11  C.  B. 

Robson   V,  Drummond,  2  B.  &  Ad.  303  ;  N.  S.  152;  13  C.  B.  N.  S.  852;  31  L.  J. 

Inchbald  v.  The  Western  Neilgherry  Coflfee  C.  P.  84,  284  ;  Philpots  v.  Evans.  5  M.  & 

Company,  17  C.  B.  N.  S.  733 ;  34  L.  J.  C.  W.  475.     [See  De  Pcyster  v.  Pnlver,  3 

P.  15  ;  [Heard  v.  Lodge,  20  Pick.  53,  60,  Barb.  284 ;  Mill  Dam  Foundry  v.  Hovey, 

61 ;  Law  v.  Henry,  39  Ind.  414 ;  Bruce  i;.  21  Pick.  417,  444,  445;  Smith  v.  Lewis, 

Tilson,  25  N.  Y.  194  ;  Newcomb  f7.  Brack-  24   Conn.  624;    S.   C.    26    Conu.    110; 

ett,  16  Mass.  161  ;  Buttrick  v,  Holden,  8  Haines  v.  Tucker,  50  N.  H.  311.] 

Cash.  233,  235,  236 ;  Bannister  v.  Weath-  {y)  Smoot  v.  The  United  States,  de- 

exford,  7  B.  Mon.  271 ;  Clark  v.  Crandall,  cided  in  April,  1873,  will  be  reported  in 

3  Barb.  612 ;  Harris  v.  Williams,  3  Jones  the  next  (15th)  vol.  of  Wallace's  Reports. 

(N.  Car.)  Law,  483 ;  Haines  v.  Tucker,  50  [15  Wallace,  36.] 
N.  H.  807,  310.    A  refusal,  by  one  of  the 


520  PERFOBMANOE   OF   THE   CONTRACT.  [BOOK  IV. 

court  reversed  by  an  unanimous  judgment.  In  New  York,  also, 
Case  in  *'^®  court  of  appeals,  in  the  case  of  Burtis  v.  Thompson 
New  York.  (42  N.  Y.  246),  which,  like  Frost  v.  Knight,  was  an  ac- 
tion based  on  a  positive  refusal  to  fulfil  a  promise  of  marriage, 
the  action  being  brought  in  advance  of  the  time  fixed  for  the  mar- 
riage, decided  in  favor  of  the  plaintiff  ;  and  the  case  of  Hochster 
V.  De  La  Tour  was  cited  in  the  judgment,  (z) 

§  570.  It  is  no  excuse  for  the  non-performance  of  a  condi- 
Impos-  tion  that  it  is  impossible  for  the  obligor  to  fulfil  it,  if 
an  excuse,  the  performance  be  in  its  nature  possible.  But  if  a 
thing  be  physically  impossible,  quod  natura  fieri  non  coneedit^  or 
be  rendered  impossible  by  the  act  of  God,  as  if  A.  agree  to  sell 
and  deliver  his  horse  Eclipse  to  B.  on  a  fixed  future  day,  and  the 
Taylor ».  horsc  die  in  the  interval,  the  obligation  is  at  end.  (a) 
Caldwell.  In  Taylor  v.  Caldwell  (6)  the  whole  law  on  this  sub- 
Is)  [See  HoUowaj  v.  Griffith,  32  Iowa,  forming  his  contract,  which  was  absolute 
409.]  Id    its  terms.      This  destruction  of   the 

(a)  Shep.  Touch.  173,  382 ;  Co.  Lit.  building  was  held  not  to  excuse  the  non- 
206  a;  Faulkner  v.  Lowe,  2  Ex.  595;  performance  of  the  contract  Ellsworth 
Williams  v.  Hill,  Palm.  .'(48 ;  Laughter's  J.  who  delivered  the  opinion  of  the  court, 
case,  5  Rep.  21  b  ;  Hall  t;.  Wright,  1  E.,  said  :  "  We  believe  the  law  is  well  settled 
B.  &  E.  746 ;  27  L.  J.  Q.  B.  145 ;  2  Wms.  that  if  a  person  promises  absolutely,  with- 
Saund.  420 ;  Tasker  v.  Shepherd,  6  H.  &  out  exception  or  qualification,  that  a  cer- 
N.  575 ;  30  L.  J.  Ex.  207.  [If  the  con-  tain  thing  shall  be  done  by  a  given  time, 
tract  be  for  the  performance  of  an  act,  or  that  a  certain  event  shall  take  place, 
which  the  party  promising  to  do  it  alone  and  the  thing  to  be  done,  or  the  event  to 
is  competent  to  perform,  and  he  is  pre-  take  place,  is  neither  impossible  nor  unlaw- 
vented  by  the  act  of  God  from  performing  ful  at  the  time  of  the  promise,  he  is  bound 
it,  the  obligation  is  discharged.  Knight  v.  by  his  promise,  unless  the  promise  before 
Bean,  22  Maine,  531 ;  Dickey  v.  Linscott,  that  time  becomes  unlawful.  Any  seem- 
20  Maine,  453  ;  Qnain  J.  in  Howell  v,  ing  departure  from  this  principle  of  law 
Coupland,  L.  K.  9  Q.  B.  467 ;  post,  §  571,  (and  there  are  some  instances  that,  at  first 
note  (g).  This  rule  does  not  prevail  when  view,  appear  to  be  of  this  character),  will 
the  essential  purpose  of  the  contract  may  be  found,  we  think,  to  grow  out  of  the 
be  accomplished.  Shepley  J.  in  White  t;.  mode  of  construing  the  contract,  or  of 
Mann,  26  Maine,  361,  368.  See  Leonard  affixing  a  condition,  raised  by  implication 
V.Dyer,  26  Conn.  177,  179.  In  School  from  the  nature  of  the  subject,  or  from  the 
District  No.  1  t;.  Dauchy,  25  Conn.  530,  situation  of  the  parties,  rather  than  from 
535,  536,  it  appeared  that  a  party  agreed  a  denial  of  the  principle  itself."  "  It  is 
to  build  and  complete  a  school-house  by  a  said,  however,  that  there  is  one  real  ex- 
certain  time,  and  before  that  time  arrived,  ception  to  the  rule,  viz,  where  the  act  of 
and  when  he  had  nearly  completed  the  God  intervenes  to  defeat  the  performance 
building,  it  was  destroyed  by  lightning,  of  the  contract ;  and  that  is  the  exception 
whereby  alone  he  was  prevented  from  per-    on  which  the  defendant  relies  in  this  case. 

(6)  3  B.  &  S.  826  ;  32  L.  J.  Q.  B.  164. 


PART  I.]  CONDITIONS.  521 

ject  was  reviewed  by  Blackburn  J.,  who  gave  the  unanimous  de- 
cision of  the  court  after  advisement.  It  was  an  action  for  breach 
of  a  promise  to  give  to  the  plaintiff  the  use  of  a  certain  music-hall 
for  four  specified  days,  and  the  defence  was  that  the  hall  had  been 
burnt  down  before  the  appointed  days,  so  that  it  was  impossible 
to  fulfil  the  condition.  This  excuse  was  held  valid.  The  learned 
judge  there  stated  as  an  example,  that  ^^  where  a  contract  of  sale 
is  made,  amounting  to  a  bar^in  and  sale,  transferring  ygn^iorex- 
presently  the  property  in  specific  chattels,  which  are  to  cused  from 
be  delivered  by  the  vendor  at  a  future  day,  there,  if  the  poods  per- 
chattels  without  the  fault  of  the  vendor  perish  in  the  ©ut  his  * 
interval,  the  purchaser  must  pay  the  price,  and  the  ven-  '*^^*** 
dor  is  excused  from  performing  his  contract  to  deliver,  which  has 
thus  become  impossible.  That  this  is  the  rule  of  English  law,  is 
established  by  the  case  of  Rugg  v.  Minet."  (c)  After  some  fur- 
ther illustrations,  the  rule  was  laid  down  as  follows :  "  The  prin- 
ciple seems  to  us  to  be,  that  in  contracts  in  which  the  performance 
depends  on  the  continued  existence  of  a  given  person  or  thing^  a 
condition  is  implied,  that  the  impossibility  arising  from  the  perish- 
ing of  the  person  or  thing  shall  excuse  the  performance.^^  (i)  This 
case  was  followed  in  Appleby  v.  Meyers,  in  Cam.  Scacc.  (e)  And 
in  Robinson  v,  Davison  (i)  the  same  principle  was  ap-  Robinson 
plied  to  excuse  the  defendant,  a  lady,  for  breach  of  a  *"  ^*^^'<*^' 

The  defendant  insists  that  where  the  thing  Pick.  275;  Boyle  v.  Agawam  Canal  Co. 
contracted  to  be  done  becomes  impossible  22  Pick.  381  ;  Lord  v.  Wheeler,  1  Gray, 
by  the  act  of  God,  the  contract  is  dis-  282 ;  Phillips  v.  Stevens,  16  Mass.  238 ; 
charged.  This  is  altogether  a  mistake.  Beebe  v,  Johnson,  19  Wend.  500.  In 
The  cases  show  no  such  exception,  though  Harmony  v.  Bingham,  2  Eeman,  106,  the 
there  18  some  semblance  of  it  in  a  single  same  principle  is  laid  down,  that  "where 
case,  which  we  will  mention.  The  act  of  a  party  engages  unconditionally,  by  ex- 
God  will  excuse  the  not  doing  of  a  thing  press  contract,  to  do  an  act,  performance 
where  the  law  had  created  the  dnty,  but  is  not  excused  by  inevitable  accident,  or 
never  where  it  is  created  by  the  positive  other  unforeseen  contingency,  not  within 
and  absolute  contract  of  the  party.  The  his  control.  See  Clark  v.  Franklin,  7 
reason  of  this  distinction  is  obvious.  The  Leigh,  1 ;  Wilson  v.  Knott,  8  Humph, 
law  never  creates  or  imposes  upon  any  473  ;  Brumley  v.  Smith,  3  Ala.  N.  S.  123 ; 
one  a  duty  to  perform  what  God  forbids,  Wareham  Bank  v.  Burt,  5  Allen,  112.] 
or  what  He  renders  impossible  of  perform-  (c)  11  East,  210. 
ance,  but  it  allows  people  to  enter  into  (d)  [See  note  (^),;7<Mt,§  571 ;  Levering 
contracts,  as  they  please,  provided  they  v.  Buck  Mountain  Coal  Co.  54  Penn.  St. 
do  not  violate  the  law."  Shaw  C.  J.  in  291 ;  Stewart  v.  Loring,  5  Allen,  806.] 
Mill  Dam  Foundry  v.  Hovey,  21  Pick.  (e)  Appleby  v.  Meyers,  L.  B.  1  C.  P. 
441.  See  per  Storrs  J.  in  Ryan  v.  Day-  615  ;  35  L.  J.  C.  P.  295,  reversed  in  Cam. 
ton,  25  Conn.  194 ;  Adams  v»  Nicbols,  19  Scacc.  L.  B.  2  C.  P.  651 ;  36  L.  J.  C.  P. 
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promise  to  play  u|)on  the  piano  at  a  concert,  when  she  was  too  ill 
to  perform  ;  the  court  holding  that  the  promise  was  upon  the  im- 
plied condition  that  she  should  be  well  enough  to  play.  In  Dexter 
v.  Norton  (47  N.  Y.  62)|it  was  held,  upon  the  authority  of  Tay- 
lor V.  Caldwell,  as  well  as  upon  the  American  cases,  that  in  an 
Dexter «.  *  executory  agreement  for  the  sale  and  delivery  of  speci- 
.  fied  goods,  the  vendor  is  excused  from  performance,  if 

law.  the  goods  perish  without  his  fault,  so  as  to  render  deliv- 

ery impossible,  (e^) 

§  671.  And  a  party  is  equally  excused  from  the  performance 
Legal  im-  of  his  promise  when  a  legal  impossibility  supervenes, 
possibility,  jf^  after  promise  made,  an  act  of  parliament  is  passed 
rendering  the  performance  illegal,  the  promise  is  at  an  end,  and 
Thing  the   obligor  no   longer  bound.  (/)     But  if  the  thing 

Ibelf.  promised  be  possible  in  itself,  it  is  no  excuse  that  the 

promisor  became  unable  to  perform  it  by  causes  beyond  his  own 
control,  for  it  was  his  own  fault  to  run  the  risk  of  undertaking 
unconditionally  to  fulfil  a  promise,  when  he  might  have  guarded 

381.     See,  also,  Boast  v.  Firth,  L.  R.  4  C.  120  tons.    It  was  held  that  the  contract 

P.  I ;  Clifford  v.  Watts,  L.  R.  5  C.  P.  577 ;  was  for  a  portion  of  a  specific  crop,  and 

Whincup  V.  Hughes,  L.  R.  6  C.  P.  78 ;  was  within   the  principle    of  Taylor    v. 

Robinson  v.  Davison,  L.  R.  6  Ex.  269.  Caldwell,  and  the  contract  must  be  taken 

(e^)  [The  rule  laid  down  in  Taylor  v.  to  be  subject  to  the  implied  condition  that 

Caldwell  was  followed  in  Howell  v.  Coup-  the  parties  shall  be  excused,  if,  before 

land,  L.  R.  9  Q.  B.  462.    In  this  case,  it  breach,  performance  becomes  impossible 

appeared  that  the  plaintiff  and  defendant  from  the  perishing  of  the  thing  without 

in  the  month  of  March  entered  into  an  default  in  the  contractor.    This  decision 

agreement,  whereby  the  defendant  agreed  was  affirmed  on  appeal,   1    Q.  B.  Dir. 

to  sell,  and  the  plaintiff  to  purchase,  "  200  258.] 

tonsof  regent  potatoes  grown  on  land  be-        (/)  Brewster  v.  Kitchin,  1  Salk.  198; 

longing  to  the  defendant  in  Whaplode,  at  Davis  v,   Cary,   15  Q.  B.  418;  Doe  v. 

the  rate  3/.  10s.  6<f.  per  ton,  to  be  delivered  Rugely,  6  Q.  B.  107  ;  Wynn  v.  Shrop. 

in  September  or  October,  and  paid  for  as  Un.  Railway  &  Canal  Co.  5  Ex.  420  ; 

taken  away."    At  the  time  of  the  agree-  Brown  v.  Mayor  of  London,  9  C.  B.  N.  S. 

ment  the  defendant  had  sixty-eight  acres  726,  and  81  L.  J.  C.  P.  280 ;  and  see  the 

ready  for  potatoes,  twenty-five  acres  hav-  whole  subject  elaborately  discussed  in  the 

ing  been  already  sown,  the  other  forty-  decision  of  the  queen's  bench,  delivered 

three  acres  were  afterwards  sown ;  and  the  by  Hannen  J.  in  Baily  v.  De  Crespigny, 

acreage  was  amply  sufficient  to  grow  more  L.  R.  4  Q.  B.  180;  [Chancy  v.  Overman, 

than  200  tons  in  an  average  year.  In  July  1  Dev.  &  Bat.  402 ;  Stone  v.  Dennis,  3 

the  crop  promised  well ;  but  in  August  Porter,  231 ;    Jones  u,  Judd,   4  Comst. 

the  potato  blight  appeared,  and  the  crop  412;  Brick  Pres.  Church  v.  New  York,  5 

fidled,  so  that  the  defendant  was  able  to  Cowen,    538 ;    Baylies    v.  Fettyplace,    7 

deliver  only  80  tons.   The  plaintiff  brought  Mass.  325;    Amer.  Jur.  Oct.  1833,  art 

an  action  for  the  non-delivery  of  the  other  iii.  p.  251.] 
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himself  by  the  terms  of  his  contract.  (^)  Thus,  in  Kearon  v.  Pear- 
son, (A)  the  defendant  undertook  to  deliver  a  cargo  of  coals  Keaion  v. 
on  board  of  a  vessel  with  the  usual  dispatch.  The  defend-  ^®*"°**' 
ant  commenced  the  delivery,  but  a  sudden  frost  occurred,  so  that 
no  more  coal  could  be  brought  from  the  colliery  by  the  "  flats  " 
navigating  the  canal.  The  delivery  was  thus  delayed  about  thirty 
days,  and  the  court  was  unanimous  in  holding  that  the  defendant 
was  not  excused  from  performing  his  promise.  So,  in  Barker  v. 
Barker  v,  Hodgson,  (i)  the  defendant  attempted  to  ex-  ^°^6^°- 
cnse  himself  for  not  furnishing  a  cargo  in  a  foreign  port,  on  the 
ground  that  a  pestilence  broke  out  in  the  port,  and  all  communi- 
cation between  the  vessel  and  the  shore  was  interdicted  by  the 
authorities,  so  that  it  was  unlawful  and  impracticable  to  send  the 
cargo  on  board,  and  Lord  EUenborough  said :  "^Perhaps  it  is  too 
much  to  say  that  the  freighter  was  compellable  to  load  his  cargo  ; 
but  if  he  was  unable  to  do  the  thing,  is  he  not  answerable  upon  his 
covenant  ?  ....  If ,  indeed,  the  performance  of  this  contract  had 
been  rendered  unlawful  by  the  gcwernment  of  this  country,  the 
contract  would  have  been  dissolved  on  both  sides ;  and  this  defend- 
ant, inasmuch  as  he  had  been  thus  compelled  to  abandon  his  con- 
tract, would  have  been  excused  for  the  non-performance  of  it,  and 


ig)  [Wareham  Bank  v,  Burt,  5  Allen,  Smith,  4  Dev.  364  ;  Fuller  v.  Brown,  11 

113;    Eddy   v.    Clement,    38  Yt.    486;  Met.  440;   Knight  v.  Bean,  23  Maine, 

Lloyd  v.  Guibert,  L.  R.    1    Q.  B.   121;  531,  536;  Dickey  v.  Linscott,  20  Maine, 

Wells  V,  Calnan,  107  Mass.  514  ;  Lover-  453 ;  Lakeman  v.  Pollard,  43  Maine,  463 ; 

ing  V.  Buck  M.  Coal  Co.  54  Penn.  St  291 ;  Ryan  v.  Dayton,  25  Conn.  188 ;  Hubbard 

Oakley  v,  Morton,  1  Keman,  25 ;  Har-  v,  Belden,  27  Vt.  645 ;  Ryan  v.  Dayton, 

mony  v,  Bingham,  2  Keman,  107,  108;  25  Conn.  188;  Willington  v.  West  Boyls- 

School  DiBt  No.  1  V.  Dauchy,  25  Conn,  ton,  4  Pick.  101 ;  Stewart  v,  Loring,  5 

530;    Ryan  v.  Dayton,  25  Conn.   194;  Allen,  306;  Farrow  v.  Wilson,  L.  R.  4 

Lord  V.  Wheeler,  1  Gray,  282 ;  Davis  v.  C.  P.  744 ;  Yerrington  v,  Greene,  7  R.  L 

Smith,  15  Missou.  467  ;  Hulings  v.  Craig,  589  ;  Hughes  v.  Wamsutta  Mills,  11  Allen, 

Addis.  342 ;  Goddard  v.  Bebout,  40  Ind.  201 ;  Wolfe    v.  Howes,  20   N.  Y.   197 ; 

114.    It  is  not  a  valid  excuse  for  not  per-  Green  v.  Gilbert,  21    Wis.  395.    But  a 

forming  an  agreement  to  deliver  goods  of  mere  naked  promise  to  return  in  good 

a  certain  quality,  that  goods  of  that  kind  order  and  at  a  specified  time,  a  thing 

were  not  to  be  had  at  the  particular  sea-  hired,  does  not,  as  matter  of  law,  import 

son  when  the  contract  was  to  be  executed,  a  contract  on  the  part  of  the  hirer,  to  in- 

Yonqua  v.  Nixon,  1  Peters  C.  C.  221 ;  sure  it  against  loss  accruing  without  his 

Gilpins  V.  Consequa,  1  Peters  C.  C.  91.  fault.    Field  v.  Brackett,  56  Maine,  121.] 

As  to  the  effect  of  the  death,  sickness,  or  (A)  7  H.  &  N.  386;  31  L.  J.  Ex.  1. 

other  inability  of  the  party  for  whom  or  (i)  3  M.  &  S.  267 ;  but  see  Ford  v. 

by  whom  labor  is  to  be  performed  in  ex-  Cotesworth,  L.  R.  4  Q.  B.  127 ;  5  Q.  B. 

casing  performance,   see    Alexander   v.  544,  in  error. 
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not  liable  to  damages.  But  if,  in  consequence  of  events  which 
happen  at  a  foreign  port,  the  freighter  is  prevented  from  furnish- 
ing a  loading  there,  which  he  has  contracted  to  furnish,  the  con- 
tract is  neither  dissolved,  nor  is  he  excused  for  not  performing 
Kirk  V.  it,  but  must  answer  in  damages."  (^)  So,  in  Kirk  v. 
Gibbs.  Gibbs,  (Z)  the  charterers  of  a  vessel  agreed  to  furnish 
to  the  captain,  at  Pisco,  in  Peru,  the  pass  necessary  to  enable  him 
to  load  a  cargo  of  guano  "  free  of  expense,  vnthin  twenty-four 
hours  of  his  application."  The  charterers  having  loaded  an  in- 
sufficient cargo,  pleaded  in  an  action  against  them  for  this  breach 
of  the  charter-party,  that  by  the  laws  of  the  republic  of  Peru  no 
guano  could  be  loaded  without  a  pass  from  the  government,  and 
that  on  inspection  of  the  vessel  the  government  refused  a  pass, 
and  that  on  the  plaintiff's  repairing  the  vessel,  a  pass  was  granted 
for  only  a  limited  quantity,  which  was  loaded,  and  that  no  more 
could  be  loaded  without  exposing  both  vessel  and  cargo  to  seizure. 
On  demurrer,  this  plea  was  held  bad.  But  the  insufficiency  of 
the  plea  consisted  in  this,  that  it  did  not  allege  that  the  owners 
of  the  vessel  were  in  default,  or  that  the  vessel  was  not  really  fit 
to  carry  a  full  cargo,  but  only  that  the  government  officers  re- 
fused the  permit ;  and  the  charterer  had  made  an  absolute  prom- 
ise to  furnish  one,  from  which  nothing  could  excuse  liim  unless 
hindered  by  some  act  or  default  of  the  other  party. 

§  572.  There  are  two  old  cases  in  which  the  vendors  took 
advantage  of  the  buyers'  ignorance  of  arithmetic  to  impose  on 
Thorabuni  them  Conditions  practically  impossible.  In  Thornbum  v. 
acre.  Whitacre  (?n)  the  declaration  was  in  case,  and  alleged 

that  the  defendant,  in  consideration  of  28.  6d.  paid,  and  of  4Z.  lis, 
Qd.  promised  to  be  paid  on  the  defendant's  performance,  agreed 
to  deliver  to  the  plaintiff  two  grains  of  rye-corn  on  the  follow- 
ing Monday,  four  grains  on  the  Monday  after,  eight  grains  on  the 
Monday  after  "  et  progressu  sic  deliberaret  quolibet  alio  die  Lunae 
successive  inivh  unum  annum  ab  eodem  29  Martii  bis  tot  grana 
Secalis  quot  die  Lunaa  proximo  praecedente  respective  deliberanda 
forent."  The  defendant  demurred  on  the  ground  that  the  per- 
formance was  impossible,  Salkeld  saving  all  the  rye  in  the  world 
would  not  make  so  much,  and  arguing  that  there  were  three  im- 
possibilities that  would  excuse  an  obligor,  impoasibilitas  legia^  as  a 

(k)  [See  Knowleg  v.  Dabnej,  105  Mais.        (/)  1  H.  &  N.  810 ;  36  L.  J.  Ex.  S09. 
437,  442.]  (m)  8  LordRaym.  1164. 
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promise  to  murder  a  man ;  impossibilitcu  rei^  as  a  promise  to  do 
a  thing  in  its  own  natare  impossible ;  and  impossibilitas  facti^ 
where  thoagh  the  thing  was  possible  in  nature,  yet  man  could 
not  do  it,  as  to  touch  the  heavens,  or  to  go  to  Rome  in  a  day. 
But  Holt  C.  J.  said  that  impossibilitas  ret  et  facti  were  all  one  : 
that  the  defendant's  promise  was  only  impossible  with  respect  to 
his  inability  to  perform  it,  and  that  the  words  quolibet  alio  die  JJunce 
must  be  construed  as  if  written  in  English,  every  other  Monday, 
t.  e.  every  next  Monday  but  one,  which  would  bring  the  obligation 
much  nearer  the  defendant's  ability  to  perform  it.  After  some  fur- 
ther argument,  Salkeld,  perceiving  the  opinion  of  the  court  to  be 
adverse  to  the  defendant,  offered  the  plaintiff  to  return  the  half- 
crown  and  give  him  his  costs,  which  was  accepted,  and  no  judgment 
was  delivered.  The  reporter  says  that  in  arguing  this  j^^^^  ^ 
case,  the  old  case  of  James  v.  Morgan  (n)  was  remem-  Morgan. 
bered.  The  report  is  so  concise  that  it  is  given  entire.  '^  E.  B. 
Mich.  16  Car.  2.  Assumpsit  to  pay  for  a  horse  a  barleycorn 
a  nail,  doubling  it  every  nail :  and  avers  that  there  were  thirty- 
two  nails  in  the  shoes  of  the  horse,  which,  being  doubled  every 
nail,  came  to  400  quartei*s  of  barley :  and  on  non-assumpsit  pleaded, 
the  cause  being  tried  before  Hyde,  at  Hereford,  he  directed  the 
jury  to  give  the  value  of  the  horse  in  damages  ;  and  so  they  did, 
and  it  was  afterwards  moved  in  arrest  of  judgment,  (o)  for  a  small 
fault  in  the  declaration,  which  was  overruled,  and  judgment  given 
for  the  plaintiff."  The  Hyde  here  mentioned  was  not  the  well- 
known  Sir  Nicholas  Hyde,  temp.  Charles  I.,  but  Sir  Robert  Hyde, 
the  chief  justice,  who  had  just  been  placed  on  the  bench,  and  only 
remained  in  ofiBce  two  years  (Foss'  Tab.  Cur.  66).  The  ground 
of  bis  decision  nowhere  appears.  For  further  authorities  upon 
this  subject  of  impossible  conditions,  the  reader  is  referred  to 
the  cases  in  the  note.  (  p) 

§  673.  A  strong  illustration  of  the  rigor  of  the  rule  by  which 

(n)  1  Levinz,  111.  Atkinson  v.  Ritchie,  13  East,  533;  Adams 

(o)  1  Keble,  569.  v.  Royal  Mail  Ck)mpany,  5  G.  B.  N.  S. 

(p)  Reid  V,  Hoskins,  6  E.  &  B.  953  ;  26  492 ;  Mills  v.  Auriol,  1  H.  Bl.  433,  and  4 

L.  J.  Q.  B.  5 ;  Eposito  v.  Bowden,  4  E.  &  T.  R.  94,  in  error ;  Jervis  v.  Tomkinson,  I 

B.  963 ;  7  E.  &  B.  763 ;  27  L.  J.  Q.  B.  1 7  ;  H.  &  N.  195 ;  26  L.  J.  Ex.  41 ;  Faradine 

Pole  V.  Cetcovitch,  9  C.  B.  N.  S.  430;  30  v.  Jasic,  Aleyn,  27  ;  Chitty  on  Cent.  646  ; 

L.  J.  C.  P.  102;  Mayor  of  Berwick  v.  Os-  Leake  on  Cont  c.  iii.  s.  Ill ;   Broom's 

wa!d,  3  E.  &  B.  665,  and  5  H.  L.  Gas.  856 ;  Leg.  Max.  245. 
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parties  are  bound  to  the  performance  of  a  promise  deliberately 
Jones ».  ^  made  is  furnished  by  the  case  of  Jones  v.  St.  John^s  Col- 
Coliege.  lege,  (y)  where  a  builder  had  contracted  to  do  certain 
works  by  a  specified  time,  as  well  as  any  alterations  ordered  by 
named  persons  within  the  same  time,  and  the  plaintiff  attempted 
to  excuse  himself  for  delay  by  averring  that  the  alterations  or- 
dered were  such,  and  the  orders  given  for  them  were  received  at 
so  late  a  time  that  it  was  impossible  for  him  to  complete  them 
within  the  period  specified  in  the  contract,  as  the  defendant  well 
knew  when  he  gave  the  order  ;  but  the  court  held  that  if  he  chose 
to  bind  himself  by  his  promise  to  do,  unconditionally,  a  thing 
which  he  could  not  possibly  perform,  under  a  penalty  for  not 
doing  it,  he  was  bound  by  the  bargain  and  liable  to  the  penalties 
stipulated  for  the  breach  of  it. 

§  574.  The  conditions  most  frequently  occurring  in  contracts  of 
Saiede-  sale  will  now  be  considered.  It  is  not  uncommon  to 
S^acrto**^  make  the  performance  of  a  sale  dependent  on  an  act  to 
^M  p«r-^  be  done  by  a  third  person.  Such  conditions  must?  be  com- 
«o»-  plied  with  before  rights  dependent  on  them  can  be  en- 

forced, and  if  the  third  party  refuse,  even  unreasonably,  to  per- 
Brogden  «.  form  the  act,  this  will  not  dispense  with  it.  Thus,  in 
^*™^'''  Brogden  v,  Marriott,  (r)  the  vendor  sold  a  horse  for  one 
shilling  cash,  and  a  further  payment  of  200Z.,  provided  the  horse 
should  trot  eighteen  miles  within  one  hour,  the  task  to  be  per- 
formed within  one  month,  and  **  J.  N.  to  be  the  judge  of  the  per- 
formance." It  was  held  to  be  no  defence  to  the  buyer's  action 
for  the  delivery  of  the  horse,  that  J.  N.  refused  to  be  present  at 
the  trial,  and  Tindal  C.  J.  said  it  was  a  "  condition  which  the  de- 
fendant should  have  shown  to  have  been  performed,  or  that  the 
Thurneilr.  performance  was  prevented  by  the  fault  of  the  opposite 
Baibimie.  p^rty."  So,  in  Thumell  V.  Balbirnie  («)  the  declaration 
averred  an  agreement  that  defendant  should  purchase  the  plain- 
tiff's goods  "  at  a  valuation  to  be  made  by  certain  persons,  viz, 
Mr.  Newton  and  Mr.  Matthews,  or  their  umpire,"  the  former  in 
behalf  of  the  plaintiff,  and  the  latter  in  behalf  of  the  defend- 
ant :  that  Newton  was  ready  and  willing  to  value  the  goods,  and 
that  the  defendant  and  Matthews,  though  notified  and  requested 

iq)  L.  R.  6  Q.  B.  115.  («)  2  M.  &  W.  786. 

(r)  2  Bing.  N.  C.  478. 
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to  proceed  with  the  valuation,  and  to  meet  Newton  for  that  pur- 
pose, continually  neglected  and  refused  to  do  so ;  and  that  the 
defendant  was  notified  that  Newton  would  meet  Matthews  or  any 
other  persoji  whom  the  defendant  might  nominate  for  the  purpose  of 
making  the  valuatioriy  but  the  defendant  wholly  neglected,  &c.  To 
to  this  declaration  there  was  a  special  demurrer  for  want  of  an 
allegation  that  the  defendant  hindered  or  prevented  Matthews 
from  making  the  valuation,  and  the  demurrer  was  sustained. 

§  575.  On  the  same  principle  it  has  been  held,  in  other  con- 
tracts on  conditions  of  this  kind,  that  the  party  who  The  party 
claims  must  show  the  performance  of  the  condition  on  must^show 
which  his  claim  depends,  or  that  the  opposite  party  pre-  JJ^^JJ*" 
vented  or  waived  the  performance.  On  an  agreement  condition. 
to  do  work  which  is  to  be  settled  for  according  to  the  measure- 
ment of  a  named  person,  the  measurement  by  that  person  is  a 
condition  precedent  to  the  claim  for  payment ;  (J)  on  an  insurance 
where  the  claim  for  payment  was  made  to  depend  on  a  certificate 
from  the  minister  of  the  parish,  that  the  insured  was  of  good 
character,  and  his  claim  for  loss  bond  fide^  it  was  held  that  the 
insured  could  not  recover  without  the  certificate,  even  though  the 
minister  unreasonably  refused  to  give  it :  (w)  and  where  building 
work  was  to  be  paid  for  on  a  certificate  in  writing,  by  an  archi- 
tect, that  he  approved  the  work,  no  recovery  could  be  had  until 
the  certificate  was  given,  (a?) 

§  576.  If  the  performance  of  the  condition  for  a  valuation  be 
rendered  impossible  by  the  act  of  the  vendee,  the  price    j^  ^^^^ 
of  the  thing  sold  must  be  fixed  by  the  jury  on  a  quan-   ^^^o"  ^^• 
turn  valebaty  as  in  Clarke  v.  Westrope,  (y)   where  the   possible  by 
outgoing  tenant  sold  the  straw  on  a  farm  to  the  incomer   vendor' 
at  a  valuation  to  be  made  by  two  different  persons,  but   ™ver'*' 
pending  the  valuation  the  buyer  consumed  the  straw.   ^^^^^ 
In  like  manner,  where  an  employer  colluded  with  an   ciarkev. 
architect,  upon  whose  certificate  the  builder's  claim  for  ^^^trope. 
payment  depended,  so  that  the  builder  was  prevented  from  getting 
the  certificate,  a  declaration  setting  forth  that  fact  in  terms  suifi- 

{t)  Mills  V.  Bajley,  2  H.  &  C.  36 ;  32  L.  J.  C.  P.  148 ;  Roberts  v.  Watkins,  14 

L.  J.  Ex.  179.  C.  B.  N.  S.   592 ;  32  L.  J.  C.  P.  291 ; 

(tt)  Worsley  v.  Wood,  6  T.  R.  720.  Goodyear  v.  Mayor  of  Weymouth,  35  L. 

(x)  Morgan  v.    Bimie,  9    Bing.  672 ;  J.  C.  P.  12. 
Clarke  v.  Watson,  18  C.  B.  N.  8.  278;  34        (y)  18  a  B.  765 ;  25  L.  J.  C.  P.  287. 
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cient  to  aver  fraud,  was  held  maintainable  by  all  the  barons  of 
the  exchequer  («) 

§  577.  The  condition  on  which  a  sale  depends  may  be  the  hap- 
Saie  de-  pening  of  some  event,  and  then  the  question  arises  as  to 
Elp^lning''  **^®  ^^^y  o*  the  obligee  to  give  notice  that  the  event 
of  event,  jj^g  happened.  As  a  general  rule,  a  man  who  binds 
K^ice.  himself  to  do  anything  on  the  happening  of  a  particu- 
Generai  lar  event,  is  bound  to  take  notice,  at  his  own  peril,  and  to 
aw.  comply  ^|;h  jjjg  promise  when  the  event  happens,  (a) 
But  there  are  cases  in  which,  from  the  very  nature  of  the  trans^ 
action,  the  party  bound  on  a  condition  of  this  sort  is  entitled  to 
notice  from  the  other  of  the  happening  of  the  event  on  which  the 
Hanie  v.  liability  depends.  Thus,  in  Haule  v.  Hemyng,  (i)  it  was 
Hemyng.  j^^j^  ^j^^^^  ^^^  vendor  who  had  sold  certain  weys  of  bar- 
ley, to  be  paid  for  at  as  much  as  he  should  sell  for  to  any  other 
man,  could  not  maintain  an  action  against  the  pui'chaser  before 
giving  him  notice  of  the  price  at  which  he  had  sold  to  others,  the 
reason  being  that  the  persons  to  whom  the  plaintiff  might  sell 
were  perfectly  indefinite,  and  at  his  own  option.  But  no  notice 
is  necessary  where  the  particular  person  whose  action  is  made  a 
condition  of  the  bargain  is  named,  as  if  in  Haule  v,  Hemyng  the 
bargain  had  been  that  the  purchaser  would  pay  as  much  as  the 
vendor  should  get  for  the  barley  from  J.  S.,  (<?)  for  the  party 
bound  in  this  event  is  suflBciently  notified  by  the  terms  of  his 
contract,  that  a  sale  is  or  will  be  made  for  J.  S.,  and  agrees  to  take 
notice  of  it ;  there  is  a  particular  individual  specified,  and  no  op- 
Troe  test     tion  to  be  exercised  by  the  vendor.     And  it  seems  that 

cew^ty^of  ^^^^  ^®  *^h®  ^^'^^®  ^^^f  "^^1  *'^**  ^^  ^h®  obligee  has  re- 
notice,  served  any  option  to  himself,  by  which  he  can  control 

the  event  on  which  the  duty  of  the  obligor  depends,  then  he 
must  give  notice  of  his  own  act  before  he  can  call  upon  the  obligor 
Vysev.  to  comply  with  his  engagement.  Therefore,  in  Vyse  »• 
Wakefield.  Wakefield,  (d)  where  the  defendant  had  covenanted  to 
appear  at  any  time  or  times  thereafter,  at  an  office  or  offices,  for 

{z)  Batterbury  r.  Vyse,  2  H.  &  C.  42 ;  (c)  Viner's  Ab.  Condirion,  A.  d,  pi.  15. 

32  L.  J.  Ex.  177.  (rf)  6  M.  &  W.  442.   See  Makin  r.  Wat- 

{a)  2  Wms.  Saunders,  62  a,  note  (4).  kinson.L.  R.  6  Ex.  25 ;  Stanton  v.  Austin, 

(6)  Cited  in   6  M.  &  W.  454,  in   the  L.  R.  7  C.  P.  651 ;  Sutherland  p.  Allhusen, 

opinion  delivered  by  Parke  B.  in  Vyse  v.  14  L.  T.  N.  S.  666  ;  Armitage  o.  Insole, 

WakeHeld,  from  which  the  doctrine  in  the  14  Q.  a  72S ;  19  L.  J.  Q.  B.  202. 

text  id  chiefly  extnicted. 
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the  insurance  of  liyes.  within  London  or  the  bills  of  mortality,  and 
answer  such  questions  as  might  be  asked  respecting  his  age,  &c. 
in  order  to  enable  the  plaintiff  to  insure  his  life,  and  would  not 
afterwards  do  any  act  to  prejudice  the  insuraneey  the  declaration 
alleged  that  the  defendant  did,  in  part  performance  of  his  covenant, 
appear  at  a  certain  insurance  office,  and  that  plaintiff  insured 
the  defendant's  life,  and  that  the  policy  contained  a  proviso,  by 
which  it  was  to  become  void  if  the  defendant  went  beyond  the 
limits  of  Europe.  Breach  :  that  the  defendant  went  beyond  the 
limits  of  Europe,  to  wit,  to  Canada.  Special  demurrer,  for  want 
of  averment  that  the  plaintiff  had  given  notice  to  the  defendant 
that  he  had  effected  an  insurance  on  the  life  of  the  defendant,  and 
that  the  policy  contained  the  proviso  alleged  in  the  declaration. 
Held  that  the  declaration  was  bad.  (e) 

§  578.  A  very  frequent  contract  among  merchants  is  a  sale 
of  goods  '*  to  arrive."     It  is  not  always  easy  to  deter-   Sale  of 

.  ...         goods  "  to 

mine  whether  the  language  used  in  such  cases  implies    arrive.'* 
a  condition  or  not,  or  what  the  real  condition  is.     The  earlier 
cases  were  at  nisi  prius,  but  in  recent  times  these  con-    Boyd  v. 
tracts  have  been  multiplied  to  a  great  extent.     In  Boyd   s*^^"^- 

(«)  [In  Watson  v.  Walker,  23  N.  H.  to  give  sach  notice.  As  where  it  was 
471,  491,  Eastman  J.  said:  "In  relation  agreed  between  the  plain  tiff  and  defendant, 
to  notice,  the  mle  is,  that  whenever  the  that  the  defendant  shoald  deliver  to  the 
fiict,  upon  which  the  defendant's  liability  plaintiff  one  thousand  barrels  of  flour,  at  a 
is  incurred,  lies  peculiarly  within  the  certain  rate  per  barrel,  at  any  time  within 
knowledge  and  privity  of  the  plaintiff,  six  months  from  the  date  of  the  contract, 
notice  thereof  must  be  stated  to  have  been  and  give  him  six  days'  notice  prior  to  the 
given  to  the  defendant.  But  where  the  time  of  such  delivery,  and  that  the  plaintiff 
matter  lies  as  much  within  the  cognizance  should-  pay  the  stipulated  price  therefor 
of  the  one  party  as  the  other,  notice  is  on  delivery.  It  was  held,  in  an  action  by 
not  necessary.  When,  however,  notice  is  the  plaintiff  against  the  defendant  for  not 
necessary,  either  by  the  terms  or  nature  delivering  the  flour  within  the  six  months, 
of  the  contract,  it  is  of  the  gist  of  the  that  under  the  provisions  of  the  contract 
action  and  must  be  specially  aveved  in  it  was  incumbent  on  the  defendant  to  do 
the  declaration,  for  without  such  aver-  the  first  act,  by  giving  notice  of  his  readi- 
ment  no  complete  right  of  action  can  ap-  ness  to  deliver  the  flour.  Quarles  v. 
pear."  See  Lent  v.  Padelford,  10  Mass.  George,  23  Pick.  400.  So,  if  a  person  has 
230,  235 ;  Clongh  v.  Hofiinan,  5  Wend,  contracted  to  do  a  thing  on  demand  or  on 
500;  Tasker  v.  Bartiett,  5  Cush.  359,364,  notice,  he  will  be  entitled  to  a  reasonable 
where  Mr.  Justice  Wilde  says  it  is  a  well  time  in  which  to  do  the  thing,  after  a  de- 
known  principle,  "  that  where  one  party  mand  made  or  notice  given.  Sec  Baker 
has  knowledge  of  a  material  fact,  not  v.  Mair,  14  Mass.  121 ;  Newcomb  v.  Brack- 
known  to  the  other  party,  he  is  bound  to  ett,  16  Mass.  161  ;  Earaes  v.  Savage,  14 
give  notice."  Where  a  contract  is  to  be  Mass.  425.  See  Topping  v.  Hoot,  5 
performed  "  upon  notice,"  it  is  necessary  Cowen,  404.] 
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V.  Siffkin(/')  the  sale  was  of  "thirty-two  tons,  more  or  less, 
of  Riga  Rhine  hemp  on  arrival  per  Fanny  and  Elmira^  &c."  and 
the  vessel  arrived,  but  without  the  hemp.  Held  that  the  sale  was 
conditional  on  the  arrival,  not  of  the  vessel,  but  of  the  hemp. 
And  the  same  conclusion  was  adopted  by  the  court  in  Hawes  v. 
Hawefl  V.  Humble,  (jg)  where  the  sale  was  thus  expressed :  "  I 
have  this  day  sold  for  and  by  your  order  on  arriv  il  100 
Thtmton.  tons,  &c."  In  Idle  v.  Thornton  (A)  the  contract  was 
for  "  200  casks  first  sort  yellow  candle  tallow,  at  68«.  per  cwt.  on 
arrival :  if  it  should  not  arrive  on  or  before  the  31st  December 
next,  the  bargain  to  be  void :  to  be  taken  from  the  king's  landing 
scale,  &c.  ex  Oatherifia^  Evers."  The  vessel  with  the  tallow  on 
board  was  wrecked  off  Montrose,  but  the  greater  part  of  the  tal- 
low was  saved,  and  might  have  been  forwarded  to  London  by  the 
31st  December,  but  was  not  so  forwarded,  and  was  sold  at  Leith. 
Lord  Ellenborough  held  that  the  contract  was  conditional  on  the 
arrival  of  the  tallow  in  London  in  the  ordinary  course  of  navigation^ 
and  that  the  vendor  was  not  bound,  after  the  shipwreck,  to  for- 
ward it  to  London  :  at  all  events,  not  without  a  request  and  offer 
Lovattv.  of  indemnity  by  the  purchaser.  In  Lovatt  v,  Hamil- 
HamiUon.  ^^  ^^--^  ^.j^^  contract  was,  ''  We  have  sold  you  fifty  tons 
of  palm  oil,  to  arrive  per  Mansfield^  &c.  In  case  of  non-arrival, 
or  the  vessel's  not  having  so  much  in,  after  delivery  of  former 
contracts,  this  contract  to  be  void."  During  the  voyage  a  part  of 
the  cargo  of  the  Mansfield  was  transshipped  by  an  agent  of  the 
vendors  into  another  vessel  belonging  to  the  vendors,  but  without 
their  knowledge,  and  the  oil  arrived  safely  on  that  vessel.  The 
Mansfield  also  arrived  safely.  The  question  was  whether  the 
arrival  of  the  oil  in  the  Mansfield  was  a  condition  precedent  to 
buyer's  right  to  claim  the  delivery,  and  the  court,  without  hearing 
the  vendors'  counsel,  held  the  affirmative  to  be  quite  clear.  (A;) 

§  679.  In  Alewyn  v.  Pryor  (I)  the  sale  was  of  "  all  the  oil  on 
Aiewyn  v.  board  the  Thomas  ,  ,  .  ,  on  arrival  in  Great  Britain : 
^^^^'         to  be  delivered  by  sellers  on  a  wharf  in  Great  Britain  to 

(/)  2  Camp.  326.  pass  until  the  goods  arrive  and  are  delir- 

(g)  2  Camp.  327,  n. ;  [Shields  v.  Pettee,  ered ;  the  sale  is,  in  its  nature,  executory. 

2  Sandf.  262.]  Benedict  v.  Fields,  16  N.  Y.  597  ;  Reimers 

(h)  3  Camp.  274.  v.  Ridner,  2  Rob.  11 ;  Neldon  v.  Smith,  7 

(i)  5  M.  &  W.  639.  Vroom  (N.  J.),  148, 154.] 
(k)  [See  Shields  v,  Pettee,  2  Sand£  262.        (/)  Rj.  &  M.  406. 

On  a  sale  '*  to  arriye,"  the  title  does  not 
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be  appointed  by  the  buyers  with  all  convenient  speed,  but  not  to 
exceed  the  SOth  day  of  June  nezt^  &c."  The  vessel  did  not  arrive 
till  the  4th  Jaly,  and  the  purchaser  refused  to  take  the  oil.  Held 
that  the  arrival  by  the  SOth  June  was  a  condition  precedent,  and 
not  a  warranty  by  the  seller.  In  Johnson  v.  Macdon-  Johnson  v. 
aid  (m)  the  sale  was  of  100  tons  of  nitrate  of  soda,  '^  to  aid. 
arrive  ex  Daniel  Grant^^^  and  there  was  a  memorandum  at  foot, 
"  should  the  vessel  be  lost,  this  contract  to  be  void."  The  vessel 
arrived  without  any  nitrate  of  soda,  and  it  was  strenuously  con- 
tended that  the  expression  "  to  arrive,"  when  coupled  with  the 
stipulation  in  the  memorandum,  showed  the  meaning  to  be  an 
undertaking  by  the  vendor  that  the  soda  should  arrive,  and  that 
he  would  deliver  it  if  the  vessel  arrived  safely.  But  all  the  judges 
were  of  opinion  that  there  was  a  double  condition  precedent^  and 
that  the  contract  was  to  take  effect  only  if  the  vessel  arrived,  and 
if  on  arrival  the  soda  was  on  board. 

§  580.  In  Gorrisen  v.  Perrin  (n)  the  sale  was  of  "  1,170  bales 
of  gambier,  now  on  passage  from  Singapore^  and  ex-  Gorrisen «. 
pected  to  arrive  in  London,  viz,  per  Ravenscraig  805  ^®'^'*"- 
bales,  per  Lady  Agnes  Duff  365  bales."  Both  vessels  arrived 
with  the  specified  number  of  packages^  but  it  was  proven  that  the 
contents  were  far  short  of  the  agreed  number  of  bales^  the  latter 
word  meaning  in  the  trade  a  compressed  package  of  two  hundred 
weight.  There  was  also  on  board  the  vessels  a  quanity  of  gambier 
consigned  to  other  parties,  sufScient  to  make  up  the  whole  quan- 
tity sold.  The  plaintiff,  who  had  bought  the  goods,  claimed  in 
two  counts :  the  first,  on  the  theory  that  the  words  of  the  con- 
tract imported  a  warranty  that  there  were  1,170  bales  actually  on 
the  passage ;  the  second  count,  on  the  theory  that  even  if  it  was  a 
double  condition  precedent  that  the  vessels  should  arrive  with 
that  quantity  on  board,  the  condition  had  been  fulfilled,  although 
part  of  the  goods  belonged  to  third  persons  and  not  to  the  vendor. 
The  court  held,  on  the  first  count,  that  the  language  of  the  con- 
tract was  plainly  an  absolute  assurance,  a  warranty,  that  the  goods 
were  on  the  passage.  On  the  second  point,  which  was  not  nec- 
essary to  the  decision,  the  court,  reviewing  Fischel  v,  Fischel «. 
Scott,  (o)  distinguished  it  from  the  case  before  them.  ^^^^ 
In  that  case  a  party  sold  oil  expected  to  arrive,  and  which  did 

(m)  9  M.  &  W.  600.  (o)  15  C.  B.  69. 

(n)  27  L.  J.  C.  P.  29 ;  2  C.  B.  N.  S.  681. 
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arriye,  but  he  had  supposed  it  would  come  consigned  to  him, 
whereas  it  turned  out  that  it  had  been  consigned  to  some  one  else, 
—  and  inasmuch  as  he  had  intended  and  contracted  to  sell  the 
yery  oil  which  arrived,  he  must  bear  the  consequences,  and  the 
court  could  not  add  to  the  contract  a  further  condition,  yiz,  that 
the  goods  on  arrival  should  prove  to  be  his :  a  very  different  thing 
from  saying  that  when  a  man  sells  his  own  specific  goods  con- 
tingent on  their  arrival,  and  they  do  not  arrive,  the  arrival  of 
other  similar  goods  with  which  he  never  affected  to  deal  shall 
operate  to  fix  him  vnith  the  same  consequences  as  if  his  own  goods 
had  arrived.  (/?) 

§  581.  In  Vemede  v.  Weber  (g)  the  contract  was  for  a  sale  of 
Yemede  v.  "  ^^®  cai^o  of  400  tons,  provided  the  same  be  shipped 
Weber.  for  seller's  account,  more  or  less  Araean  Necrensie  rice, 
....  per  British  vessel  Minna^  ....  at  11«.  6d.  per  cwt.  for 
Necrensie,  or  at  ll8.  for  Larong^  the  latter  quantity  not  to  exceed 
fifty  tons,  or  else  at  the  option  of  buyers  to  reject  any  excess,  &c." 
By  the  pleadings  it  appeared  that  the  vessel  arrived  without  any 
Araean  Necrensie  rice  at  all,  but  with  285  tons  of  Larong  rice,  and 
159  tons  of  Latoorie  rice.  The  buyer  sued  for  delivery  of  this 
cargo.  It  was  held  by  the  court,  first,  that  the  contract  did  not 
contain  a  warranty  that  any  particular  rice  should  be  put  on  board, 
but  that  the  sale  was  conditional  on  such  a  cargo  as  was  described 
being  shipped  ;  secondly,  that  the  purch<iser  was  not  entitled  to  the 
entire  cargo  that  arrived,  because  no  Latoorie  rice  had  been  sold, 
no  price  was  fixed  for  that  quality,  and  the  parties  plainly  in- 
tended to  fix  their  own  price  for  what  was  sold,  and  not  to  leave 
it  for  a  jury  to  determine ;  and  thirdly,  though  with  some  hesita- 
tion, (r)  that  the  buyer  had  no  right  to  the  Larong  rice,  because 
the  contract  was  entire :  it  contemplated  the  sale  of  a  whole  cargo 
of  Necrensie  rice ;  the  Larong  rice  was  to  be  a  mere  subsidary 
portion  of  the  cargo,  which  was  described  as  one  of  Necrensie  rice  ; 
that  the  vendor  could  not  have  compelled  the  buyer  to  take  a 
cargo  of  which  no  part  corresponded  with  the  description  in  the 
contract,  in  which  there  was  no  Necrensie  rice  at  all,  and  that  he 

ip)  See,  on    this    point,  Lord    Ellen-  (r)  This  third  point,  notwithstanding 

borough's  remarks  in  Uajward  v.  Scon-  the  expression  of  hesitation  by  the  learned 

gall,  2  Camp.  56.  judge  who  delivered  the  opinion,  seems  to 

(q)  1  H.  &  N.  311 ;  25  L.  J.  Ex.  326.  rest  on  grounds  quite  as  solid  and  indis- 

Sce  Siroond  v.  Braddon,  2  C.  B.  N.  S.  putable  as  the  two  preceding. 
324;  26  L.  J.  C.  P.  198. 
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could  not  be  bound  to  deliver  what  he  could  not  have  compelled 
the  buyer  to  take,  for  the  contract  must  bind  both  or  neither. 

§  582.  In  Simond  v.  Braddon  («)  the  sale  was  "  of  the  follow- 
ing cargo  of  Aracau  rice,  per  Severn^  Captain  Prynn,  simond  v, 
now  on  her  way  to  Akyab  (where  the  cargo  was  to  be  ^"^^®'^' 
taken  on  board),  vid  Australia.  The  cargo  to  consist  of  fair  aver- 
age Nicranzi  rice,  the  price  of  which  is  to  be  Us.  6d.  per  cwt., 
with  a  fair  allowance  for  Liarong  or  any  other  inferior  description 
of  rice  (if  any)  ;  but  the  seller  engages  to  deliver  what  is  shipped 
on  his  account,  and  in  conformity  wikh  his  invoice,  &c."  The 
word  "  only"  was  improperly  inserted  before  the  word  "  engages," 
after  the  sold  note  was  signed,  and  was  not  in  the  bought  note. 
This  was  held  to  be  a  warranty  by  the  defendant  to  ship  a  cargo 
of  fair  average  Nicranzi  rice,  and  he  was  held  liable  for  a  breach  of 
it,  the  cargo  proving  to  be  Nicranzi  rice  of  inferior  quality. 

§  583.  In  Hale  v.  Rawson  (i)  the  declaration  alleged  an  agree- 
ment by  the  defendant  to  sell  to  the  plaintiflE  fifty  cases   Hale  t. 
of  East  India  tallow,  "  to  be  paid  for  in  fourteen  days  ^^»°°- 
after  the  landing  thereof  to  be  delivered  by  the  defendant  to  the 
plaintiff,  on  safe  arrival  of  a  certain  ship  or  vessel  called  the  Count- 
ess  of  Elgin^  then  alleged  to  be  on  her  passage  from  Calcutta  to 
London  ;  "  that  the  sale  was  by  sample,  that  the  vessel  had  arrived, 
&c.  &c.  and  that  the  defendant  refused  to  deliver.     Plea,  that 
neither  the  tallow  nor  any  part  thereof  arrived  by  the  Countess  of 
Mffin^  whereby,  &c.     Demurrer  and  joinder.    Held  that  the  con- 
tract for  the  sale  was  conditional  on  the  arrival  of  the  vessel  only, 
notwithstanding  the  stipulation  for  payment  after  the  landing  of 
the  tallow.     In  this  case  the  language  of  the  contract  plainly  im- 
ported an  assurance  or  warranty  that  the  tallow  was  on  board  the 
ship. 

§  584.  In  Smith  v,  Myers  (w)  the  contract  was  for  the  sale  of 
"  about  600  tons,  more  or  less,  being  the  entire  parcel  of   smith  v, 
nitrate  of  soda  expected  to  arrive  at  port  of  call  per  ^>'®™' 
Precursor^  at  12*.  9d.  per  cwt.     Should  any  circumstance  or  acci- 
dent prevent  the  shipment  of  the  nitrate,  or  should  the  vessel  be 
lost,  this  contract  to  be  void."      The  vendors  (the   defendants), 

(«)  2  C.  B.  N.  S.  324  ;  26  L.  J.  C.  P.        (u)  L.  B.  5  Q.  B.  429 ;  7  Q.  B.  139,  ia 
198.  exchequer  chamber. 

(0  4  C.  B.  N.  S.  85 ;  27  L.  J.  C.  P. 
189. 
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when  this  contract  was  made  on  the  8th  September,  had  been  in- 
formed by  their  Valparaiso  correspondents  of  the  purchase  of  600 
tons  nitrate,  and  of  the  charter  of  the  Precursor  on  account  of  the 
vendors.  Before  the  date  of  the  contract,  to  wit,  on  the  13th 
August,  an  earthquake  had  destroyed  the  greater  part  of  the  ni- 
trate while  lying  at  the  port  of  lading,  and  on  the  2d  September, 
after  it  had  been  decided  in  Valparaiso  that  the  firm  there  was 
not  bound  to  ship  another  cargo  on  the  Precursor^  the  charter  of 
that  vessel  had  been  cancelled  by  the  Valparaiso  house  ;  the  ven- 
dors in  England  being  ignorant  of  these  facts  when  they  made 
the  contract  with  the  plaintiff  on  the  8th  September.  Afterwards 
the  Valparaiso  correspondents,  hearing  of  the  contract  made  by 
the  defendants,  and  not  knowing  what  its  precise  terms  were,  de- 
termined as  a  measure  of  precaution  to  buy  for  them  another 
cargo  of  600  tons,  and  obtained  an  assignment  of  the  charter  of 
the  same  Precursor  from  another  house  which  had  taken  op  the 
vessel,  and  on  the  23d  December  this  second  cargo  was  shipped 
to  the  defendants,  who,  in  January,  sold  it  "  to  arrive  "  to  other 
parties.  On  the  arrival  of  the  cargo,  in  May,  the  plaintiffs 
claimed  it,  and  on  refusal  of  delivery  by  the  defendants  brought 
their  action.  It  was  held  that  the  contract  referred  to  a  specific 
cai^o  "  expected  to  arrive  per  Precursor^^^  under  the  information 
the  vendors  had  received  when  they  made  the  bargain,  and  that 
the  destruction  of  that  expected  cargo,  under  the  terms  of  the 
contract  was  provided  for,  in  the  stipulation  that  the  contract  in 
such  event  should  ^^  be  void."  It  was  a  mere  accident,  a  mere 
coincidence,  that  the  second  cargo  bought  had  come  on  the  Pre- 
cursor^  and  there  would  have  been  no  pretext  for  the  plaintiff^s 
demand,  if  it  had  come  on  a  vessel  of  a  different  name. 

§  585.  In  Covas  v,  Bingham  (2;)  a  sale  was  made  of  a  cargo 
Covas  V.  not  yet  arrived  ^^  as  it  stands,"  and  it  was  said  by  coun- 
Sale  of  ^^  *  ^  argument,  that  such  contracts  are  not  now  un- 
car^  to       common,  instead  of,  as  formerly,  "  to  arrive."     The  sale 

arrive  **a8  .         . 

it  standa."  was  made  in  Liverpool  of  "  the  cargo  per  Prima  Donna 
now  at  Queenstown  as  it  stands^  consisting  of  1,300  quarters 
Ibraila  Indian  corn,  at  the  price  of  30«.  per  imperial  quarter,  the 
quantity  to  be  taken  from  the  bill  of  lading^  and  measure  calcu- 
lated 220  quarters  equal  to  100  kilos.,  payment  cash  on  handing 
shipping  documents  and  policy  of  insxirance,^^     The  contract  was 

(ar)  2  E.  &  B.  S36;  23  L.  J.  Q.  B.  26. 
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made  on  16th  November,  the  ship  being  then  at  Queenstown 
awaiting  orders.  The  bill  of  lading  and  policy  of  insurance  were 
not  then  in  Liverpool,  but  were  received  on  the  19th  November, 
and  the  bill  of  lading  then  appeared  to  be  for  758  kilos.,  with  a 
memorandum  at  foot  signed  by  the  master,  '^  quantity  and  quality 
unknown  to  me."  The  defendants  sent  plaintiff  an  invoice  for 
l,667f  quarters,  being  the  proper  number,  calculated  according  to 
the  terms  of  the  contract  as  applied  to  the  bill  of  lading,  and 
plaintiff  paid  the  price  thus  calculated.  The  ship  was  ordered 
by  the  plaintiff  to  Drogheda,  and  the  cargo  on  delivery  there  was 
found  to  measure  only  1,614^  quarters,  leaving  a  deficiency  of 
53^^  quarters,  and  the  action  was  brought  to  recover  back  the  ex- 
cess of  price  paid  for  this  deficiency  in  quantity.  It  does  not  ap- 
pear in  the  report  how  the  deficiency  arose,  nor  whether  there  were 
really  758  kilos,  on  hoards  in  which  case  there  would  have  been  no 
deficiency  according  to  the  basis  of  calculation  agreed  on  by  the 
parties,  but  this  point  does  not  seem  to  have  been  suggested  in 
argument,  nor  adverted  to  in  the  decision.  It  was  held  that  there 
was  no  condition  nor  warranty  as  to  quantity,  and  that  the  true 
effect  of  the  contract  was  to  put  the  purchaser  in  place  of  the 
vendor  as  owner  of  the  cargo  according  to  the  face  of  the  bill  of 
lading,  with  all  the  chances  of  excess .  or  deficiency  in  the  quan- 
tity that  might  be  on  board. 

§  586.  It  appears  from  this  review  of  the  decisions  that  con- 
tracts of  this  character  may  be  classified  as  follows :  First.   _     ,^  ^ 
Where  the  language  is  that  goods  are  sold  "  on  arrival  the  deci- 
per  ship  A.  or  ex  ship  A.,"  or  "  to  arrive  per  ship  A.  or   sales  "to 
ex  ship  A."  (for  these  two  expressions  mean  precisely 
the  same  thing),  (y)  it  imports  a  double  condition  precedent^  viz, 
that  the  ship  named  shall  arrive,  and  that  the  goods  sold  shall  be 
on  board  on  her  arrival.     Secondly.  Where  the  language  asserts 
the  goods  to  be  on  board  of  the  vessel  named,  as  ^'  1,170  bales  now 
an  passage^  and  expected  to  arrive  per  ship  A.,"  or  other  terms  of 
like  import,  there  is  a  warranty  that  the  goods  are  on  board,  and  a 
single  condition  precedent^  to  wit,  the  arrival  of  the  vessel.  Thirdly. 
The  condition  precedent  that  the  goods  shall  arrive  by  the  vessel 
will  not  be  fulfilled  by  the  arrival  of  goods  answering  the  descrip- 
tion  of  those  sold,  but  not  consigned  to  the  vendor,  and  with 
which  he  did  not  affect  to  deal ;  but  semble^  the  condition  will  be 

(y)  Per  Parke  B.  in  Johnson  v.  M'Donald,  9  M.  &  W.  600-604. 
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fulfilled  if  the  goods  which  arriye  are  the  same  that  the  vendor 
intended  to  sell,  in  the  expectation,  which  turns  out  to  be  un- 
founded, that  they  would  be  consigned  to  him.  Fourthly.  Where 
the  sale  describes  the  expected  cargo  to  be  of  a  particular  de- 
scription, as  "400  tons  Aracan  Necrenaie  rice,"  and  the  cargo 
turns  out  on  arrival  to  be  rice  of  a  different  description,  (2)  the 
condition  precedent  is  not  fulfilled,  and  neither  party  is  bound  by 
the  bargain. 

§  587.  In  a  recent  case  (a)  an  attempt  was  made  to  convert  a 
Keillr.  stipulation  introduced  in  the  vendor's  favor  into  a  con- 
Whitworth.  jj^Jq^  precedent  which  he  was  bound  to  fulfil.  A  sale 
was  made  of  cotton,  "  to  arrive  in  Liverpool,"  and  a  clause  was 
inserted :  "  The  cotton  to  he  taken  from  the  quay  :  customary 
allowance  of  tare  and  draft,  and  the  invoice  to  be  dated  from 
date  of  delivery  of  last  bale."  This  was  construed  to  be  a  stipu- 
lation against  the  buyer,  not  a  condition  in  his  favor  ;  the  pur- 
pose being  probably  to  save  warehouse  charges,  as  it  was  shown 
that  by  the  dock  regulations  in  Liverpool,  goods  must  be  removed 
from  the  quay  within  twenty-four  hours,  in  default  whereof  they 
are  removed  and  warehoused  by  the  dock  authorities. 

588.  In  sales  of  goods  "  to  arrive,"  it  is  quite  a  usual  con- 
Tendor  to  dition  that  the  vendor  shall  give  notice  of  the  name  of 
SsaleT"^©  *^®  ^^^P  ^°  which  the  goods  are  expected,  as  soon  as  it 
arrive."  becomes  known  to  him,  and  a  strict  compliance  with 
this  promise  is  a  condition  precedent  to  his  right  to  enforce  the 
Back  r.  contract.  In  Buck  v.  Spence,  (6)  decided  in  1815,  the 
Spence.  geller  agreed  to  sell  certain  flax,  to  be  shipped  from  St. 
Petersburg,  '^  and  as  soon  as  he  knows  the  name  of  the  vessel  in 
which  the  flax  be  will  shipped,  he  is  to  mention  it  to  the  buyer." 
The  vendor  received  the  advice  on  the  12th  September,  in  Lon- 
don, and  did  not  communicate  it  to  the  defendant,  who  resided  at 
Hull,  till  the  20th.  The  vessel  arrived  in  October,  and  the  de- 
fendant refused  to  accept  the  flax.  Held  by  Gibbs  C.  J.  that 
this  was  a  condition  precedent,  that  it  had  not  been  complied 
with,  and  that  the  question  whether  or  not  the  communication 
made  eight  days  after  receiving  the  information  was  a  compliance 
with  the  condition  was  one  of  law,  not  of  fact.     The  plaintiff 

(z)  See  /MM^,  part  II  ch.  i.  Warranty,        (a)  Neill  v.  Whitworth,  18  C.  B.  N.  S. 
for  the  eifect  of  a  description  of  the  thing    435  ;  34  L.  J.  C.  P.  155. 
sold.  {b)  4  Camp.  329. 
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was  therefore  nonsuited.  This  point  seems  not  to  have  occurred 
again  till  1854,  when  it  was  carefully  considered  as  a  Graves  v. 
new  question,  and  determined  in  the  same  way,  in  the  ^^' 
exchequer,-  in  Graves  v.  Legg,  (e)  the  decision  of  Gibbs  C.  J.  in 
Buck  V.  Spence  having  escaped  the  notice  of  the  counsel  and  the 
court,  as  no  reference  is  made  to  it  in  the  report.  In  this  case, 
after  the  decision  on  the  demurrer  to  the  above  efEect,  there  was  a 
trial  on  the  merits,  in  which  it  was  proven  that  the  vessel  was 
named  to  the  buyer^s  broker,  who  had  made  the  contract,  in  Liv- 
erpool ;  and  that  by  the  usage  of  that  market,  such  notice  to  the 
broker  was  equivalent  to  notice  to  his  principal,  and  the  court  of 
exchequer,  as  well  as  the  exchequer  chamber,  held  that  this  was  a 
compliance  with  the  condition.  (c2) 

§  589.  There  is  not  an  entire  concordance  in  the  authorities  as 
to  the  true  construction  of  a  contract  for  the  sale  of  ^^  a  what  is 
cargo."  In  Kruger  v.  Blanck(«)  the  defendants  in  u^argo!" 
Liverpool  sent  an  order  to  the  plaintiffs,  at  Mauritius,  Knigerv. 
on  the  25th  July,  for  "  a  small  cargo  (of  lathwood)  of  ^^^''^' 
about  the  following  lengths,  &c.  &c.  in  all  about  sixty  cubic 
fathoms,  which  you  will  please  to  effect  on  opportunity  for  my 
account,  at  6/.  158.  c.  f.  and  i.  (/)  per  cubic  fathom,  discharged 
to  the  Bristol  Channel."  The  plaintiffs  being  unable  to  get  a 
vessel  of  the  exact  size  for  such  a  cargo,  chartered  a  ship  and 
loaded  her  with  eighty-three  fathoms,  and  on  the  arrival  of  the 
vessel  the  plaintiff's  agent  unloaded  the  cargo  and  measured  and 
set  apart  the  amount  of  the  defendant's  order,  and  tendered  him 
a  bill  of  lading  for  that  quantity,  but  the  defendant  declined  to 
accept  on  the  ground  that  '^  the  cargo  "  was  in  excess  of  the  order. 
Held  by  Kelley  C.  B.  and  Cleasby  B.  (Martin  B.  diss.),  that 
*^  cargo  "  meant  a  whole  cargo,  and  that  plaintiffs  had  not  com- 
plied with  the  order  and  could  not  maintain  the  action. 

§  590.  But  this  case  was  referred  to  with  marked  doubt,  by 
Blackburn  J.,  in  the  opinion  given  by  him  in  Ireland  v.   Ireland  v. 
Livingston,  (^)  in  the  House  of  Lords.     The  contract  ston. 
in  that  case  was  in  a  letter  in  the  following  words  :  *^  My  opinion 

(c)  9  Ex.  709 ;  23  L.  J.  Ex.  228.  (/)  The  initials  mean,  "  C0Bt»  freight^ 

{d)  11    Ex.   642;  26  L.  J.  Ex.  SI 6.  and  insurance." 
See,  also,  Gilkes  v.  Leonino,  4  C.  B.  N.  S.        {g)  L.  R.  2  Q.  fi.  99 ;  5  Q.  B.  516;  5 

485.  Eng.  App.  395-410. 

(e)  L.  B.  5  Ex.  179. 
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is  that  should  the  beet  crop  prove  less  than  usual  there  may 
be  a  good  chance  of  something  being  made  by  importing  cane 
sugar  at  about  the  limit  I  am  going  to  give  you  as  a  maximum,  say 
26s,  9d.  for  Nos.  10  and  12,  and  you  may  ship  me  500  tons  to 
cover  cost,  freight,  and  insurance,  —  fifty  tons  more  or  less  of  no 
moment  if  it  enables  you  to  get  a  suitable  vessel.  You  will  please 
to  provide  insurance  and  draw  on  me  for  the  cost  thereof  as  cus- 
tomary, attaching  documents,  and  I  engage  to  give  the  same  due 
protection  on  presentation.  I  should  prefer  the  option  of  sending 
vessel  to  London,  Liverpool,  or  the  Clyde,  but  if  that  is  not  corn- 
passable  you  may  ship  to  either  Liverpool  or  London.''  And  a 
telegram  was  sent  the  next  day  to  say  that  ^^  the  insurance  is  to  be 
done  with  average,  and  if  possible,  the  ship  to  call  for  orders  for 
a  good  port  in  the  United  Kingdom."  The  plaintiff  answered  on 
the  6th  September :  "  We  are  in  receipt  of  your  esteemed  favor 
of  25th  July,  and  take  due  note  that  you  authorize  us  to  purchase 
and  ship  on  your  account  a  cargo  of  about  500  tons^  provided  we 
can  obtain  Nos.  10  to  12  D  S,  at  a  cost  not  exceeding  26s,  9d.  per 
cwt.  free  on  board,  including  cost,  freight,  and  insurance ;  and 
your  remarks  regarding  the  destination  of  the  vessel  have  also  our 

attention If  prices  come  within  your  limits,  and  we  can 

lay  in  a  good  cargo^  we  shall  not  fail  to  operate  for  you."  At  the 
date  of  this  letter,  the  market  at  the  Mauritius  was  too  high  to 
enable  the  plaintiffs  to  make  the  purchase  at  the  defendants'  limit, 
freight  ranging  from  21.  15s,  to  SI,  per  ton.  In  the  course  of 
September  the  plaintiff  received  an  offer  from  a  partly  loaded 
vessel,  to  take  7,000  or  8,000  bags  of  sugar  at  a  freight  of  2i, 
10s.  per  ton  for  a  voyage  direct  to  London,  and  ascertained  that 
at  this  rate  of  freight  the  sugar  could  be  purchased  so  as  to  bring 
the  cost,  freight,  and  insurance  within  the  limit.  It  was  impossi- 
ble to  purchase  the  sugar  in  one  lot  from  the  same  person,  and  the 
plaintiffs  purchased  from  several  brokers  fourteen  distinct  parcels 
of  the  specified  quality.  The  plaintiffs  used  due  diligence,  but 
could  not  obtain  more  than  5,778  bags,  weighing  about  392  tons, 
within  the  limits,  and  reduced  their  own  commissions  by  a  sum  of 
163Z.  19«.  4j(i.,  in  order  not  to  exceed  the  limit.  They  shipped 
this  quantity  to  the  defendants,  and  being  unable  to  fill  up  the  ves- 
sel with  any  further  quantity  on  the  defendant's  account,  they 
shipped  on  their  own  account  about  150  tons  of  inferior  quality, 
and  the  ship  sailed  on  the  29th  September  with  the  cai^  above 
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« 

deecribed.  The  plaintiffs  continued  to  watch  the  market  for  the 
purpose  of  completing  the  defendants'  order  for  "  about  500  tons," 
without  success,  till  the  26th  October,  when  they  received  from 
the  defendants  a  countermand  of  the  order.  The  defendants  re- 
fused to  accept  the  392  tons  shipped  to  them  as  aforesaid,  and 
the  plaintiffs  brought  their  action.  In  the  queen's  bench,  it  was 
held  (by  Cockbum  C.  J.,  Mellor  and  Shee  JJ.)  that  the  true 
construction  of  the  order  was  to  buy  sugar  for  the  defendants, 
according  to  the  usage  of  the  market  at  the  Mauritius,  where  the 
sugar  could  only  be  bought  in  several  parcels  from  different  per- 
sons, and  that  as  fast  as  the  plaintiffs  bought  each  lot,  in  pursuance 
of  the  order,  the  lot  so  bought  was  appropriated  to  the  order,  and 
that  the  defendants  were  bound  to  accept  what  was  so  bought,  and 
had,  themselves,  by  countermanding  the  order,  prevented  its  exe- 
cution for  the  entire  quantity  ordered.  The  question  as  to  the 
shipment  being  part  of  a  cargo  and  not  a  cargo  was  not  mooted. 
In  the  exchequer  chamber,  the  judgment  of  the  queen's  bench 
was  reversed,  by  Kelly  C.  B.,  Martin  and  Channel  BB.,  and 
Keating  J.  (Montague  Smith  J.  and  Cleasby  B.  diss.),  on  the 
ground  that  the  order  was  for  a  single  shipment  of  one  carge  by  a 
single  vessel.  The  dissenting  judges  did  not  consider  that  the  ful- 
filment of  the  order  was  made  conditional  upon  its  being  so  exe- 
cuted as  to  send  the  whole  order  as  one  cargo.  In  the  House  of 
Lords,  Martin  and  Cleasby  BB.  adhered  to  their  opinions  expressed 
in  the  exchequer  chamber,  and  Blackburn,  Hannen,  and  Byles  J  J. 
were  all  of  opinion  that  the  case  was  one  of  principal  and  agent, 
not  of  vendor  and  vendee  (as  held  by  Martin  B.),  and  that  the 
true  construction  of  the  order  did  not  impose  the  condition  of 
shipment  as  one  cargo  in  one  vessel.  Although  the  case,  as  de- 
cided by  the  lords,  did  not  involve  all  the  considerations  upon 
which  the  judgment  of  Blackburn  J.  (in  behalf  of  himself  and 
Hannen  J.)  were  based,  the  exposition  by  that  eminent  judge  of 
the  principles  which  distinguish  different  contracts  with  commis- 
sion merchants  or  agents,  and  of  their  rights  and  duties,  is  so  in- 
structive as  to  justify  a  very  full  extract  from  his  opinion.  "  The 
terms,  at  a  price,  '  to  cover  cost,  freight,  and  insurance,  ^^^^  j^^ 
payment  by  acceptance  on  receiving  shipping  documents,'  Kopds  at 
are  very  usual  and  are  perfectly  well  understood  in  prac-  cover  cost, 
tice.  The  invoice  is  made  out  debiting  the  consignee  and^insor- 
with  the  agreed  price  (or  the  actual  cost  and  commis-  *"**** 
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sion,  with  the  premium  of  insurance  and  the  freight,  as  the  case 
may  be),  and  giving  him  credit  for  the  amount  of  the  freight 
which  he  will  have  to  pay  the  ship-owner  on  actual  delivery,  and 
for  the  balance  a  draft  is  drawn  on  the  consignee,  which  he  is 
bound  to  accept,  if  the  shipment  be  in  conformity  with  his  con- 
tract, on  having  handed  to  him  the  charter-party,  bill  of  lading, 
and  policy  of  insurance.  Should  the  ship  arrive  with  the  goods 
on  board  he  will  have  to  pay  the  freight,  which  will  make  up  the 
amount  he  has  engaged  to  pay.  Should  the  goods  not  be  deliv- 
ered, in  consequence  of  the  perils  of  the  sea,  he  is  not  called  on  to 
pay  the  freight,  and  he  will  recover  the  amount  of  his  interest  in 
the  goods  under  the  policy.  If  the  non-delivery  is  in  consequence 
of  some  misconduct  on  the  part  of  the  master  or  mariners  not 
covered  by  the  policy,  he  will  recover  it  from  the  ship-owner.  In 
substance,  therefore,  the  consignee  pays,  though  in  a  different 
manner,  the  same  price  as  if  the  goods  had  been  bought  and 
Yendor'fl  shipped  to  him  in  the  ordinary  way.  If  the  consignor 
on^Buch^'"  is  a  person  who  has  contracted  to  supply  the  goods  at  an 
ord«r.  agreed  price,  to  cover  cost,  freight,  and  insurance,  the 

amount  inserted  in  the  invoice  is  the  agreed  price,  and  no  com- 
mission is  charged.  In  such  a  case  it  is  obvious,  that  if  freight  is 
high,  the  consignor  gets  the  less  for  the  goods  he  supplies ;  if  low, 
he  gets  the  more.  But  inasmuch  as  he  has  contracted  to  supply 
the  goods  at  this  price,  he  is  bound  to  do  so,  though  owing  to  the 
rise  in  prices  at  the  port  of  shipment,  making  him  pay  more  for  the 
goods,  or  of  freight  causing  him  to  receive  less  himself,  because  the 
ship-owner  receives  more,  his  bargain  may  turn  out  a  bad  one.  On 
the  other  hand,  if  owing  to  the  fall  in  prices  at  the  port  of  shipment, 
or  of  freight,  the  bargain,  is  a  good  one,  the  consignee  still  must 
pay  the  full  agreed  price.  This  results  from  the  contract  being 
one  by  which  the  one  party  binds  himself  absolutely  to  supply  the 
goods  in  a  vessel  such  as  is  stipulated  for  at  a  fixed  pricey  to  be 
paid  in  the  customary  manner,  that  is,  part  by  acceptance  on  re- 
ceipt of  the  customary  documents,  and  part  by  paying  the  freight 
on  delivery,  and  the  other  party  binds  himself  to  pay  that  fixed 
price.  Each  party  there  takes  upon  himself  the  risk  of  the  rise  or 
fall  in  price,  and  there  is  no  contract  of  agency  or  trust 
noQ  between  them,  and  therefore  no  commission  is  charged. 

dStvon  But  it  is  also  very  common  for  a  consignor  to  be  an 
lach  order,   j^g^^^  ^]jq  Jq^^  j^^j.  \^y^^  himself  absolutely  to  supply 
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the  goods,  bat  merely  accepts  an  order,  by  which  he  binds  himself 
to  use  due  diligence  to  fulfil  the  order.  In  that  case  he  is  bound 
to  get  the  goods  as  cheap  as  he  reasonably  can,  and  the  sum  in* 
serted  in  the  invoice  represents  the  actual  cost  and  charges  at  which 
the  goods  are  procured  by  the  consignor,  with  the  addition  of  a 
commission ;  and  the  naming  of  a  maximum  limit  shows  that  the 
order  is  of  that  nature.  It  would  be  a  positive  frauds  if  having 
bought  the  goods  at  a  price  including  all  charges  below  the  max- 
imum limit  fixed  in  the  order,  he,  the  commission  merchant,  in- 
stead of  debiting  his  correspondent  with  that  actual  cost  and  com- 
mission, should  debit  him  with  the  maximum  limit.  The  cnotract 
of  agency  is  precisely  the  same  as  if  the  order  had  been  to  procure 
goods  at  or  below  a  certain  price,  and  then  ship  them  to  the  per- 
son ordering,  the  freight  being  in  no  way  an  element  in  the  limit. 
But  when,  as  in  the  present  case,  the  limit  is  made  to  include  cost, 
freight,  and  insurance,  the  agent  must  take  care  in  executing  the 
order  that  the  aggregate  of  the  sums  which  his  principal  will  have 
to  pay  does  not  exceed  the  limit  prescribed  in  his  order ;  if  it  does, 
the  principal  is  not  bound  to  take  the  goods.  If,  by  due  exertions, 
he^can  execute  the  order  within  those  limits,  he  is  bound  to  do  so 
as  cheaply  as  he  can,  and  to  give  his  principal  the  benefit  of  that 
cheapness.  The  agent  therefore,  as  is  obvious,  does  not  take  upon 
himself  any  part  of  the  risk  or  profit  which  may  arise  from  the 
rise  and  fall  of  prices,  and  is  entitled  to  charge  commission,  be- 
cause there  is  a  contract  of  agency It  is  quite  true  that  the 

agent  who  in  thus  executing  an  order  ships  goods  to  his  principal 
is  a  vendor  to  him.  The  persons  who  supply  goods  to  a  commis- 
sion agent  sell  them  to  him  and  not  to  his  unknown  foreign  cor- 
respondent, and  the  commission  merchant  has  no  authority  to 
pledge  the  credit  of  his  correspondent  for  them The  prop- 
erty in  the  goods  passes  from  the  country  producer  to  the  com- 
miosion  merchant ;  and  then  when  the  goods  are  shipped  from  the 
commission  merchant  to  his  consignee,  and  the  legal  effect  of  the 
transaction  between  the  commission  merchant  and  the  consignee 
who  has  given  him  the  order  is  a  contract  of  sale  passing  the  prop- 
erty from  the  one  to  the  other ;  and,  consequently,  the  commiS" 
sion  merchant  is  a  vendor,  and  has  the  right  of  one  as  to  stoppage 
in  transitu.  I  therefore  perfectly  agree  with  the  opinion  expressed 
by  Baron  Martin  in  the  court  below,  that  the  present  is  a  contract 
between  vendor  and  vendee  ;  but  I  think  he  falls  into  a  fallacy  when 
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he  concludes  therefore  that  it  is  not  a  contract  as  between  principal 
and  agent.  My  opinion  is,  for  the  reasons  I  have  indicated,  that 
when  the  order  was  accepted  by  the  plaintiffs  there  was  a  contract 
of  agency,  by  which  the  plaintiffs  undertook  to  use  reasonable  skill 
and  diligence  to  procure  the  goods  ordered,  at  or  below  the  limit 
given,  to  be  followed  up  by  the  transfer  of  the  property  at  the  act- 
ual cost,  with  the  addition  of  the  commission ;  but  that  this  super- 
added sale  is  not  in  any  way  inconsistent  with  the  contract  of 
agency  existing  between  the  parties,  by  virtue  of  which  the  plain- 
tiffs were  under  the  obligation  to  make  reasonable  exertions  to 
procure  the  goods  ordered,  as  much  below  the  limit  as  they  could." 
The  learned  judge  then  went  on  to  show  that  the  question  of 
usage  of  the  market  did  not  really  arise  ;  that  the  commission  mer- 
chant as  an  agent  must  use  reasonable  exertions  to  buy  as  cheaply 
as  he  can^  and  to  buy  them  either  in  small  parcels  or  one  large 
lot,  according  to  the  advantage  which  would  be  gained  in  price 
by  the  one  or  the  other  mode  of  purchase.  It  is  very  remarkable 
«  that  after  the  thorough  discussion  of  this  case  the  only  point  upon 
which  the  judges  had  given  opinions  that  was  decided  in  the 
lords  (Ji)  was  that  the  contract  was  one  of  agency,  as  explained 
If  order  by  Blackbum  J.  The  case  was  decided  upon  a  totally 
two^coa-^  new  point  not  taken  in  the  argument  nor  su^ested  by 
prinaimi''  ^^^  judges.  It  was  determined  in  favor  of  the  plaintiffs, 
•  h"^if^  on  the  ground  that  the  divergence  of  opinion  among  the 
adopted  judges  as  to  the  construction  of  the  order  was  conclusive 
by  agent,  proof  that  the  language  was  ambiguous  and  admitted  of 
either  construction,  and  the  very  important  rule  was  laid  down, 
'*  that  when  a  principal  gives  an  order  to  an  agent  in  such  uncer- 
tain  terms  as  to  be  susceptible  of  two  different  meanings^  and  the 
agent  bon&  fide  adopts  one  of  them  and  acts  upon  ity  it  is  not  com- 
petent to  the  principal  to  repudiate  the  act  as  unauthorized^  be- 
cause  he  meant  the  order  to  be  read  in  the  other  sense,  of  which  it 
is  equally  capable.^*  (t) 

§  591.  Sometimes  the  sale  of  a  cargo  is  made  by  bill  of  lading. 
Sale  of  and  the  condition  imposed  by  the  contract  on  the  vendor 
bii/of  Jad-  must  be  strictly  complied  with,  in  order  to  enable  him 
J°**  to  enforce  the  bargain.    In  1859  the  two  cases  of  Tam- 

Lucaa.         vaco  v.  Lucas  were  decided,  both  in  favor  of  the  pur- 

(A)  The  lords  present  were  Chelmsford,        (t)  [See  Foster  v,  Rockwell,  104  Mass. 
Westburj,  and  Colonsaj.  167.] 
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chaser,  on  the  ground  that  the  vendors'  profiEer  of  delivery  was 
not  in  accordance  with  the  conditions  of  the  contract.  In  the  first 
case  (k^  the  sale  was  of  a  cargo  of  wheat  "  of  about  2,000  quar- 
ters, say  from  1,800  to  2,200  quarters,  ....  to  be  shipped  be- 
tween 1st  September  and  12th  October :  .  .  .  .  sellers  guaranty 
delivery  of  invoice  weights,  sea  accidents  excepted.  But/era  to 
pat/ for  any  excess  of  weighty  unless  it  be  the  result  of  sea  damage 
or  heating.  The  measure  for  the  sake  of  invoice  to  be  calcu- 
lated at  the  rate  of  100  chetwerts  equal  to  seventy-two  quarters 
....  Payment  cash  in  London  in  exchange  for  usual  shipping 
documents^  ^(?."  In  an  action  for  non-acceptauce,  the  declara- 
tion alleged  that  the  plaintiffs  offered  to  deliver  ^^  the  usual  ship- 
ping documents  according  to  the  contract,  ....  in  exchange  for 
the  invoice  price,  according  to  the  contract."  The  defendants 
pleaded  in  substance  that  the  shipping  documents  offered  to 
them  were  for  a  cargo  of  wheat,  amounting  to  2,215  quarters,  and 
that  the  plaintiffs  had  wrongly  stated  in  the  invoice  that  the  cargo 
was  only  2,200  quarters :  that  when  the  bill  of  lading  was  ten- 
dered and  the  invoice  made  out,  the  vessel  was  at  sea,  and  neither 
party  knew  what  quantity  was  on  board,  except  from  the  ship- 
ping documents,  and  that  the  defendants  were  therefore  entitled 
to  reject  the  offer,  as  they  had  done,  as  not  being  in  conformity 
with  the  contract.  The  plaintiff  replied  that  the  cargo  offered 
was  really  a  cargo  of  more  than  1,800  and  less  than  2,000  quar- 
ters, as  shown  by  the  number  of  quarters  delivered  from  the  ship 
when  actually  discharged.  On  demurrer  to  this  replication,  the 
court  held,  after  advisement,  that  the  purchaser  was  not  bound  to 
accept  the  offer  made  on  the  tender  of  the  usual  shipping  docu- 
ments; that  he  had  no  power  to  accept  the  part  he  agreed  to 
purchase,  and  reject  the  rest ;  that  if  he  had  accepted  he  would 
have  been  bound  to  pay  for  the  surplus^  if  any,  and  that  the  ven- 
dor had  no  right  to  make  out  an  invoice  otherwise  than  in  ac- 
cordance with  the  bill  of  lading,  that  is,  counting  100  chetwerts 
equal  to  seventy-two  quarters,  according  to  the  terms  of  the  con- 
tract. The  plaintiffs  had  failed  to  show  that  they  were  ready  and 
willing  to  perform  their  part  of  the  contract,  and  could  not  force 
the  purchaser  to  accept.  The  second  case,  Ql)  on  a  contract  sim- 
ilar to  the  first,  presented  the  converse  of  the  facts.     The  bill  of 

(2;)  1  E.  &  £.  581,  28  L.  J.  Q.  B.  150.        (/)  Tamyaco  v.  Lucas,  1  £.  &  E.  592  ; 

28  L.  J.  Q.  B.  SOI. 
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lading  represented  a  cargo  which  was  in  conformity  with  the  con- 
tract, bat  the  defendants'  plea  alleged  th&t  the  quantity  of  wheat 
actually  on  board  was  less  than  1,800  quarters,  and  this  plea  was 
held  good  on  demurrer.  The  contracts  in  the  two  cases  were 
held  to  mean  substantially  that  the  vendors  were  to  supply  in 
each  case  a  cargo  of  ^^  about  2,000  quarters,"  that  an  excess  or 
deficiency  of  200  quarters  should  form  no  objection  ;  that  the 
purchaser's  promise  to  pay  for  any  excess  of  weight  applied  to  such 
excess  as  might  occur  within  the  stipulated  limits ;  and  that  the 
vendor  was  in  default  if  he  either  tendered  shipping  documents 
for  a  cargo  not  in  accordance  with  the  contract,  or  shipping  docu- 
ments erroneously  describing  a  cargo  as  being  within  the  contract, 
when  in  fact  and  truth  it  was  not. 

§  592.  The  general  rule  in  executory  agreements  for  the  sale  of 
Rale  in  ex-  goods  is  that  the  obligation  of  the  vendor  to  deliver,  and 
^^^  that  of  the  buyer  to  pay,  are  concurrent  conditions  in 
ditions*^^'^  the  nature  of  mutual  conditions  precedent,  and  that 
concurrent,  neither  can  enforce  the  contract  against  the  other  with- 
out showing  performance,  (?w)  or  offer  to  perform,  or  averring 
readiness  and  willingness  to  perform  his  own  promise,  (n)  In 
Atkinson  v.  Smith  (o)  there  was  a  mutual  agreement  for  cross 
Atkinson      sales  as  foUows :  "Bought  of  A.    &  Co.  about  thirty 

Vm  Smith* 

Mutual  packs  of  Cheviot  fleeces,  and  agreed  to  take  the  under- 
agreement    mentioned  noils  Ccoarse  woolen  cloths,  so  called)  :  also 

for  cross  ^  i  y  y 

sale.  agreed  to  draw  for  250Z.  on  account,  at  three  months. 

16  packs  No.  5  noils,  at  lOfd. ;  8  packs  No.  4  noils,  at  12d." 
The  defendant  had  bargained  with  the  plaintiff  for  the  purchase 
of  the  fleeces,  and  had  agreed  to  sell  him  the  noils.  The  noils 
rose  in  price,  and  the  defendant  refused  to  deliver  them.  Plaintiff 
brought  action,  averring  independent  agreemerlts^  but  he  was  uon- 

(m)  Morton    v.  Lamb,  7   T.  R.   125;  Smith  w.  Lewis,  26  Conn.  110;  Williams 

Waterhouse  v.  Skinner,  2  B.  &  P.  447  ;  v,  Healej,  3  Denio,  363 ;  Gaasley  v.  Price, 

Rawson  v.  Johnson,  1  East,  203 ;  Withers  16  John.    267 ;    Cornwall    v.   Haight,  8 

V.  Reynolds,  2  B.  &  Ad.  882;  Jackson  v.  Barb.  327;  Jones  v.  Marsh,  22  Vt.  144 ; 

Allaway,  6  M.  &  G.  942.  Campbell  v.  Giuings,  19  Ohio,  347 ;  Shaw 

(n)    Rawson  v.  Johnson ;   Jackson  v,  v.  Turnpike  Co.  2  Penn.  454 ;  Grandy  v. 

Allaway,  supra;  Boyd  ».  Lett,  1   C.  B.  McCleese,  2  Jones  (N.  Car.)   Law,  142; 

222 ;  [Dana  v.  King,  2  Pick.  155 ;  Lord  Barbee  t7.  Willard,  3  McLean,  356  ;  Hough 

W.Belknap,!  Cush.  79  ;  Rowland ».  Leach,  v.  Rawson,   17  111.  588;  Smith  v,  Lips- 

11  Pick.  151;  Swan  v.  Drury,  22  Pick,  comb,  13  Texas,  532.] 
485 ;  Warren  v.  Wheeler,  21  Maine,  484  ;        (o)  14  M.  &  W.  695. 
Howe    V,  Huntington,   15    Maine,  350; 


PART  I.]  CONDITIONS.  545 

suited,  all  the  judges  holding  that  he  should  have  alleged  his  offer 
to  deliver  the  fleeces,  which  was  a  condition  precedent  to  his  right 
to  claim  the  noils.  In  Withers  v.  Reynolds  ( jt?)  the  de-  Withers  v, 
fendant  agreed  to  furnish  plaintiff  with  wheat  straw,  i^eynoids. 
sufficient  for  his  use  as  stable-keeper,  from  20th  October,  1829, 
till  24th  June,  at  the  rate  of  three  loads  in  a  fortnight,  at  33«. 
per  load,  and  the  plaintiff  agreed  •'  to  pay  to  the  said  J.  R.  388. 
per  load  for  each  load  of  straw  so  delivered  on  his  premises  from 
this  day  till  the  24th  June,  1830."  The  plaintiff  insisted  that 
these  were  two  independent  agreements,  that  no  time  was  fixed 
for  payment,  and  that  he  could  maintain  his  action  against  the  de- 
fendant for  not  delivering,  leaving  the  latter  to  his  cross  action 
for  payment;' but  all  the  judges  held  that  the  plaintiff's  right 
was  dependent  on  his  readiness  to  pay  for  each  load  on  delivery, 
and  it  being  proven  that  he  had  expressly  refused  to  execute  the 
contract  according  to  this  interpretation  of  it,  he  was  Bankartv. 
nonsuited.  In  Bankart  v.  Bowers  ( j)  there  was  a  writ-  ^o^«"- 
ten  agreement,  containing  eight  covenants,  by  which  the  plaintiff 
agreed  to  purchase  certain  land  and  coal  mines  from  the  defend- 
ant ;  and  the  latter,  by  the  seventh  of  these  covenants,  agreed 
to  purchase  from  the  plaintiff  all  coal  that  he  might  require  from 
time  to  time,  at  a  fair  market  rate,  and  the  action  was  for  dam- 
ages against  the  defendant  for  refusing  to  buy  the  coal,  to  which 
it  was  pleaded  that  the  plaintiff  had  refused  to  buy  the  land ; 
and  on  demurrer  by  plaintiff  to  this  plea,  held  that  these  were 
not  independent  agreements,  but  concurring  stipulations,  and  there 
was  judgment  for  the  defendant  on  the  demurrer. 

§  593.  In  determining  whether  stipulations  as  to  the  time  of 
performing  a  contract  of  sale  are  conditions  precedent,    Stipuia- 
the  court  seeks  simply  to  discover  what  the  parties  really   time. 
intended,  and  if  time  appear,  on  a  fair  consideration  of  the  lan- 
guage and  the  circumstances,  to  be  of  the  essence  of  the  contract, 
stipulations  in  regard  to  it  will  be  held  conditions  precedent.     In 
Hoare  v,  Rennie(r)  the  defendant  agreed  to  buy  from   Hoarer. 
the  plaintiff  667  tons  of  iron,  to  be  shipped  from  Swe-  ^°°*«- 
den,  in  about  equal  portions^  in  each  of  the  months  of  June,  July, 
August,  and  September.     The  plaintiff  shipped  only  twenty-one 
tons  in  June,  which  the  defendant  refused  to  accept  as  part  com- 
pliance with  the  contract,  and  it  was  held  that  the  delivery  at 

ip)  2B.&  Ad.  882.        (q)  L.  R.  1  C.  P.  484.        (r)  5  H.  &  N.  19 ;  29  L.  J.  Ex.  73. 
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the  time  specified  was  a  condition  precedent,  and  that  plaintiff 
could  not  on  these  facts  maintain  an  action  against  the  defend- 
ant for  not  accepting,  (r^)  But  this  case  has  been  much  ques- 
tioned, particularly  in  Simpson  v,  Crippin,  ii\fra.  In  Jonassohn 
Jonaasohn  V.  Young  («)  the  agreement  was  for  a  supply  of  coal  by 
r.  Young,  ^.j^^  plaintiff  to  the  defendant,  as  much  as  one  steam 
vessel  could  convey  in  nine  months,  plying  between  Sunderland 
and  London,  the  coals  to  be  equal  to  a  previous  cargo  supplied  on 
trial,  and  the  defendant  to  send  the  steamer  for  them.  In  an  ac- 
tion for  breach  of  this  agreement,  the  defendant,  among  other 
defences,  pleaded  that  the  plaintiff  had  first  broken  the  contract 
by  detaining  the  vessel  on  divers  occasions  an  unreasonable  time, 
far  beyond  that  permitted  by  the  contract^  before  loading  her, 
wherefore  the  defendant  immediately,  on  notice  of  the  plaintiff's 
default,  refused  to  go  on  with  the  execution  of  the  contract.  A 
demurrer  to  this  plea  was  held  good.  In  Simpson  v,  Crippin  (f) 
Simpson  v,  the  defendants  had  agreed  to  supply  the  plaintiff  with 
Crippin.  g  Qoo  to  8,000  tons  of  coal,  to  be  deUvered  in  the  plain- 
tiff's  wagons  at  the  defendants'  colliery,  ^4n  equal  monthly  quan- 
tities during  the  period  of  twelve  months  from  the  first  July 
next."  During  the  first  month,  July,  the  plaintiff  sent  wagons 
for  158  tons  only,  and  on  the  1st  August,  the  defendants  wrote 
that  the  contract  was  cancelled  on  account  of  the  plaintiff's  fail- 
ure to  send  for  the  full  monthly  quantity  in  the  preceding  month. 
The  plaintiff  refused  to  allow  the  contract  to  be  cancelled,  and 
the  action  was  brought  on  the  defendants'  refusal  to  go  on  with 
it.  Held  that  although  the  plaintiff  had  committed  a  breach  of 
the  contract  by  failing  to  send  wagons  in  sufficient  number  the 

(fi)  [Rouse  v.  Lewis,  4  Abb.  (N.  Y.)  board  on  the  28th  of  February,  and  the 

App.  Dec  121 ;  Bloomer  v.  Bernstein,  L.  remaining  fiftj  on  the  dd  of  March,  and 

R.  9  C.  P.  588 ;  Freeth  v.  Burr,  L.  R.  9  the  bill  of  lading  signed  that  day.    The 

C.  P.  208.    In  Shand  i;.  Bowes,  1    Q.  B.  defendants  refused  to  accept  the  rice ;  and 

Diy.  470,  it  appeared  that  the  defendants,  it  was  held  that,  nine-tenths  having  been 

by  a  contract,  dated    London,   17th  of  completely  shipped  in  February,  the  rice 

March,  bought  of  the  plaintiffs  "  about  was  not  shipped  in  March  or  April,  and 

600  tons  of  Madras  rice,  to  be  shipped  at  the  defendants  were  not  bound  to  accept 

Madras  or  coast  for  this  port  during  the  it.    The  case  of  Alexander  v.  Yanderzee, 

months  of  March  and  April,  per  Rajah  of  L.  R.  7  C.  P.  530,  was  cited,  commented 

Cochin/*    The  600  Mns  filled  8,200  bags,  on,  and  distinguished.] 
of  which  7,120  were  shipped  between  the       (a)  4  B.  &  S.  S96 ;  32  L.  J.  Q.  B.  385. 
23d  and  28th  of  February,  and  the  last        (t)  L.  R.  8  Q.  B.  14 ;  [Haines  v.  Tucker, 

biU  of  lading  was  signed  on  the  latter  day ;  50  N.  H.  307,  a  similar  case.] 
of  the  other  1,080  bags,  1,080  were  put  on 


PART  l]  conditions.  547 

first  month,  the  breach  was  a  good  ground  for  compensation,  bat 
did  not  justify  the  defendant  in  rescinding  the  contract,  under 
the  rule  established  by  Pordage  v.  Cole,  (u)  Two  of  the  judges 
(Blackburn  and  Lush)  declared  that  they  could  not  understand 
Hoare  v,  Rennie,  and  declined  to  follow  it.  (x) 

§  594.  In  a  sale  of  goods  by  sample,  it  is  a  condition  implied 
by  law,  that  the  buyer  shall  have  a  fair  opportunity  of  g^^j^  y^ 
comparing  the  bulk  with  the  sample,  and  an  improper  ■ample " 
refusal  by  the  vendor  to  allow  this  is  a  breach  which  that  buyer 
justifies  the  purchaser  in  rejecting  the  contract.     In  afairop-^ 
Lorymer  v.  Smith  (y)  the  purchaser  asked  to  look  at  JuyYo 
the  bulk  of    1,400  bushels  of   wheat,  which  he  had  ^"fj^ 
bought  by  sample,  and  on  a  refusal  by  the  vendor  to  Loirmer  v. 
show  it,  said  he  would  not  take  it.     A  few  days  after-  Smith. 
wards  the  vendor  communicated  with  the  buyer  his  readiness  then 
to  show  the  bulk,  and  to  make  delivery  on  payment  of  the  price. 
Held,  by  the  king's  bench,  that  the  buyer's  request  having  been 
made  at  a  proper  and  convenient  time,  and  refused,  he  had  a 
right  to  reject  the  sale.     In  this  case  a  usage  was  shown,  that  the 
buyer  had  the  right  of  inspection  when  demanded,  but  Abbott  C. 
J.  said,  that  even  without  the  usage  the  law  would  give  him  that 
right.     The  mutual  rights  and  obligations  of  the  parties  in  a  sale 
by  sample  are  discussed,  post^  book  lY.  part  II.  ch.  i.  sec.  3,  Im* 
plied  Warranty  of  Quality. 

§  595.  Other  instances  of  sales,  dependent  on  conditions  pre- 
cedent, are  aflEorded  by  "  sales  on  trial,"  or  "  approval,"   g^,,,  . 
and  by  the  bargain  known  as  "  sale  or  return."     In  the  t"*^"  "^r 

,  ,  ,      approval," 

former  class  of  cases  there  is  no  sale  till  the  approval  is   '^saie  or 

.  return." 

given,  either  expressly  or  by  implication  resulting  from 
keeping  the  goods  beyond  the  time  allowed  for  trial,  (y^)     In  the 
latter  case  the  sale  becomes  absolute,  and  the  property  passes 
only  after  a  reasonable  time  has  elapsed  without  the  return  of 
the  goods.     In  sales  "  on  trial,"  the  mere  failure  to  re-   Failure  to 

,         .      .  .  .       ,  .  return 

turn  the  goods  within  the  time  specified  for  trial,  makes  goods  in 
the  sale  absolute,  (^)  but  the  buyer  is  entitled  to  the  time  makes 

(u)  1   Wma.  Saand.  319 ;  [Haines  v,  (y)  1  B.  &  C.  1. 

Tucker,  50  N.  H.  307 ;  Brandt  v.  Law-  (y^)  [Mowbray  v.  Cadj,  40  Iowa,  604.] 

rence,  1  Q.  B.  Diy.  344.]  (c)   Humphries  v.  Carralho,  16  East, 

(x)  [See  Samner  v.  Parker,  36  N.  H.  45 ;  [Johnson  v,  McLane,  7  Blackf.  501 ; 

449,  454,  cited  ante,  §    567,    note  {t) ;  Spickler  v.  Marsh,  36  Md.  222  ;  Dewey  v. 

Dwind  V.  Howard,  30  Maine,  258.]  Erie  Borough,  14  Penn.  St.  211 ;  Anlt- 


on 
on 
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trM  *  ^'b-  ^^^'  *^™®  agreed  on  for  trial,  as  he  is  at  liberty  to  change 
solute.  his  mind  during  the  whole  term,  and  this  right  is  not 
affected  by  his  telling  the  vendor  in  the  interval  that  the  price 
does  not  suit  him,  if  he  still  retains  possession  of  the  thing,  (a) 
§  596.  Where  a  party  is  entitled  to  make  trial  of  goods,  and 
Where  the  trial  involves  the  consumption  or  destruction  of  what 
vofveTcon-  18  tried,  it  is  a  question  of  fact  for  the  jury  whether  the 
whUru"^'  quantity  consumed  was  more  than  necessary  for  trial, 
tried.  for  if  80,  the  sale  will  have  become  absolute  by  the  ap- 

proval implied  from  thus  accepting  a  part  of  the  goods,  (i)  This 
was  ruled  by  Parke  B.  in  Elliott  v.  Thomas  (c)  and  approved 
by  the  court  in  banc,  in  that  case,  as  well  as  by  Martin  and 
QaesUon  Bramwell  BE.  in  Lucy  v.  Mouflet.  (e?)  In  Okell  v. 
^o(^sased  Smith  (e)  Bayley  J.  also  held,  that  where  certain  cop- 
teneces-*'^    per  pans  had  been  used  five  or  six  times  by  the  defend- 

saryfor  ant  in  trials,  which  showed  them  not  to  answer  the 
trial.  .  ,    ,    .  .       ^       ,     .  ,     , 

Okeii  V.       purpose  mtended,  it  was  a  question  for  the  jury  whether 

Smith.  the  defendant  had  used  them  more  than  was  necessary 
for  a  fair  trial. 

§  597.  The  bargain  called  "  sale  or  return "  was  explained 
"  Sale  or  by  the  queen's  bench,  in  Moss  v.  Sweet,  (/)  to  mean  a 
^  sale  with  a  right  on  the  part  of  the  buyer  to  return  the 
Sweet.  goods  at  his  option,  within  a  reasonable  time,  and  it 
was  held  in  that  case  that  the  property  passes,  and  an  action  for 
goods  sold  and  delivered  will  lie  if  the  goods  are  not  returned  to 
i\ey  V.  the  seller  within  a  reasonable  time,  (jg)  In  this  case, 
SSn^over-  ^^^J  ^«  Frankenstein  (A)  was  overruled,  and  Lyons  v. 
ruled.  Barnes  (i)  was  said  by  Patterson  J.  not  to  be  "  very 
^mesdis-  8^^  law,"  as  had  been  previously  intimated  by  Lord 
approved.     Abiuger  C.  B.  in  Bianchi  v.  Nash.  (Jc) 

man  ».  Miller,  34  Iowa,  272  ;  Prairie  Far-  (c)  8  M.  &  W.  170. 

mer  Co.  v.  Tajlor,  69  111.  440;  Waters  (d)  5  H.  &  N.  229 ;  29  L.  J.  Ex.  110. 

Heater  Co.  v.  Mansfield,  48  Vt.  378.]  (e)  1  Starkie,  107  ;  and  see  Street  v. 

(a)  Ellis  0.  Mortimer,  1  B.  &  P.  N.  R.  Blay,  2  B.  &  Ad.  456. 

257.     [See  Aiken  i;.  Hjde,  99  Mass.  183 ;  (/)  16  Q.  B.  493  ;  20  L.  J.  Q.  B.  167. 

Hartford  k  Sorghum  Mannf.  Co.  v.  Brush,  See  Swain  v.  Shepherd,  1  M.  &  Rob.  223. 

43  Vt.  528.]  (g)  [See  Dearborn  t;.  Turner,  16  Maine, 

(h)  [See  Smith  v.  Love,  64  N.  C.  439.]  17 ;  Buswell  v.  Bicknell,  17  Maine,  344 ; 

(h)  8  Scott  N.  R.  839.  Goldsmith,  Peake,  56,  78 ;  Bcveriy  p.  Lin- 

(t)  2  Starkie,  39.  coin  Gaslight  Company,  6  Ad.  &  E.  829. 

(ib)  1  M.  &  W.  546 ;  and  see  Bailey  v. 
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§  598.  In  a  case  before  the  lords  justices,  Ex  parte  White,  in 
re  Nevill,  (?)  the  facts  were  that  Alfred  Nevill  was  a  Ex  parte 
partner  in  a  firm  of  Nevill  &  Co.     He  also  did  business   re  NeviiT. 

Perkins  v.  Douglass,  20  Maine,  317 ;  Hoi-  in  writing  that  he  would  pay  the  balance 
brook  V.  Armstrong,  1  Fairf.  31 ;  Walker  at  a  specified  future  daj  or  return  the 
V.  Blake,  37  Maine,  373,  375 ;  Crocker  v.  horse,  it  was  held  that  the- title  passed  nn- 
Gullifer,  44  Maine,  491,  493  ;  Schlesinger  conditionallj  to  the  purchaser.    Einnej 
V.  Stratton,  9    R.    I.    478;    Buffum    v.  v.  Bradlee,  117  Mass.  321.    Under  a  writ- 
Merry,  3  Mason,  478 ;  Raj  v.  Thompson,  ten  contract  for  the  sale  of  two  horses, 
12  Cush.  281 ;   Jameson  o.  Gregory,  4  which  was  signed  by  both  the  seller  and 
Met.  (Ky.)  363;  Chamberlain  v.  Smith,  the  purchaser,  and  stated  that  "  the  latter 
44  Penn.  St.  431 ;  Witherby  v.  Sleeper,  has  this  day  bought  a  pair  of  bay  horses, 
101  Mass.  138;  Sargent  v.  Gile,  8  N.  H.  conditionally,  for  the  sum  of  $500  — $300 
325,  328;  Porter  v.  Pettengill,  12  N.  H.  to  be  paid  down  in  cash,  and  the  other 
300,  301 ;  Hurd  v.  West,  7  Cowen,  752  ;  two  hundred  when  the  purchaser  is  satis- 
Washington  v,  Jones,  7    Humph.   468;  fied  the  horses  are  sound;"  it  was  held 
Johnson  v.  McLane,  7  Blackf.  501 ;  Moore  that  the  purchaser  is  not  bound  to  pay 
V.  Piercy,  1  Jones  (Law),  N.  Car.  131  ;  the  $200,  if  one  of  the  horses  is  proved  to 
Wolf  V.  Dietzsch,  75  111.  205 ;  Haase  v.  have  been  unsound  at  the  time  of  the  sale, 
Nonnemacher,  21  Minn.  481 ;   Cahen  v.  nor  is  he  bound  to  notify  the  seller  of  the 
Flatt,  40  N.  Y.  Sup.  Ct.  483 ;  cmte,  §  2.  discovery  of  the  unsoundness,  nor  to  offer 
In  Martin  v.  Adams,  104  Mass.  262,  it  to  return  the  horses,  nor  to  rescind  the 
appeared  that  A.  agreed  in  writing  to  sell  contract  in  part  or  in  whole.    Thompson 
to  B.  chattels  of  A.  then  being,  and  de-  v.  Russey,  50  Ala.  329.     In  this   case 
scribed  as  being,  in  B.'s  possession,  for  a  Peters  C.  J.  said :  "  As  there  was  no  agree- 
stipulated  sum  payable  on  or  before  a  cer-  ment  to  return  the  horses,  or  either  of 
tain  day,  and  B.  agreed  to  purchase  the  them,  if  found  to  be  diseased,  this  was  a 
chattels  and  pay  for  the  same  as  fast  as  he  competent  method  for  the  parties  them- 
oonld,  and  pay  the  agreed  sum  before  the  selves  to  ascertain  the  amount  of  the  de- 
specified  day,  or  return  the  chattels  in  duction  from  the  price  of  the  horses  with- 
good  condition,  free  from  any  debts  con-  out  disease,  and  the  same  horses  with  one 
tracted  by  him ;  and  it  was  held,  that  as  of  them  diseased,  and  valueless  from  that 
the  property  was  already  in  the  possession  disease.    It  seems  to  be  the  most  rational 
of  B.,  and  nothing  remained  to  be  done  construction  of  the  language  of  the  con- 
by  the  sellers,  and  nothing  appeared  to  in-  tract,  that  the  purchaser  did  not  intend  to 
dicate  that  the  title  was  not  to  pass  till  the  pay  the  same  sum  for  the  horses  if  they 
happening  of  a  future  event,  upon  a  fair  were  diseased,  as  he  was  willing  to  pay  if 
interpretation,  the  agreement  was  a  pres-  they  were  sound,  and  the  amount  kept  in 
ent  sale.     The  court  said  :  "  The  agree-  his  hands  to  cover  this  difference  was  the 
ment  of  B.,  to  make  the  payment  at  the  stip-  sum  of  two  hundred  dollars."    **  The  law 
nlated  time,  or  return  the  property  in  good  does  not  infer  that  a  party  agrees  to  do 
condition,  free  from  debts  contracted  by  more  than  his  contract  expresses.    Here, 
him,  is  executory,  and  does  not  imply  that  there  was  no  stipulation  that  the  pur- 
he  is  to  have  no  title  in  the  mean  time.''  chaser  would  return  the  horses  if  they 
In  a  subsequent  case,  where  it  appeared  were  diseased,  but  only  that  he  would  pay 
that  the  plaintiff  sold  and  delivered  a  horse  two  hundred  dollars  more  than  he  had* 
to  another,  and  the  purchaser  paid  a  part  paid,  when  he  became  satisfied  that  they 
of  the  price  in  cash,  and  gave  a  promise  were  sound.    He  was  not  liable  to  pay 

(/)  L.  R.  6  Ch.  App.  397. 
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on  his  individual  account  with  Towle  &  Co.,  cotton  manufacturers. 
Sale  or  re-  His  dealings  with  Towle  &  Co.  were  conducted  as  fol- 
goods*  con-  l^w^  •  ^^^7  consigned  goods  to  him  accompanied  by  a 
^cr^m^  price  list,  and  he  sent  to  them  monthly  an  account  of 
agency.  the  goods  which  he  had  sold,  debiting  himself  vnth  the 
price  given  in  the  price  list^  giving  no  particulars  whatever  as  to 
his  sales ;  and  in  the  next  month  he  paid  according  to  his  accounts 
thus  rendered.  He  frequently  had  the  goods  received  from  Towle 
&  Co.  dyed  or  bleached  before  selling  them,  but  he  gave  no  ac- 
count of  this  to  Towle  &  Co.,  and  did  not  charge  them  with  the 
expense.  By  an  arrangement  between  Nevill  and  his  partners 
he  paid  to  the  credit  of  the  firm's  general  account  the  money  re- 
ceived by  him  from  the  sale  of  Towle  &  Co.'s  goods,  and  when 
he  made  payments  to  Towle  &  Co.  he  sent  them  either  bills  re- 
ceived from  the  purchasers  of  the  goods,  subject  to  a  discount 
which  Towle  &  Co.  charged  against  them  in  their  books,  or  checks, 
or  both ;  and  when  checks  were  sent  they  were  always  drawn  by 
the  firm  of  Nevill  &  Co.  Nevill  dealt  with  his  own  firm  as  his 
bankers ;  he  had  a  private  account  with  them  of  all  moneys  paid  in 
and  drawn  out  in  matters  not  relating  to  the  partnership,  and  this 
account  included  many  entries  not  at  all  connected  with  the  goods 
of  Towle  &  Co.  Nevill  &  Co.  became  bankrupt,  and  there  was  a 
balance  in  favor  of  Alfred  Nevill  on  their  books  in  the  above 
mentioned  private  account,  and  Towle  &  Co.  claimed  that  this 
was  trust-money  improperly  paid   by  Nevill   to  his   firm,  with 

until  this  time  arrived.  It  never  could  did  not  return  it  within  the  time  agreed, 
arrive,  if  the  horses  or  one  of  them  was  nor  afterwards.  Wells  J.  said :  "  It  may 
diseased.  I  think  this  the  proper  con-  perhaps  be  fairly  inferred  that  the  intent 
struction  of  this  singular  instrument/'  See  was  that  if  the  defendant  did  like  the  horse 
Hunt  V,  Wyman,  100  Mass.  198,  which  he  was  to  become  the  purchaser  at  the 
was  an  action  for  the  price  of  a  horse.  It  price  named.  But,  even  if  that  were  ex- 
appeared  that  the  plain  tiff  had  the  horse  pressed,  the  sale  would  not  take  effect  un- 
for  sale,  and  the  defendant,  after  asking  til  the  defendant  should  determine  the 
and  learning  the  price  of  it,  proposed  that  effect  of  his  liking.  An  option  to  pnr- 
"  if  the  plaintiff  would  let  him  take  the  chase  if  he  liked  is  essentially  different 
horse  and  try  it,  if  he  did  not  like  it  he  from  an  option  to  return  a  purchase  if  he 
would  return  it  in  as  good  condition  as  he  should  not  like.  In  one  caae  the  title  will 
got  it,  the  night  of  the  day  he  took  it,"  not  pass  until  the  option  is  determined ; 
and  the  plaintiff  assented  and  delivered  the  in  the  other  the  property  passes  at  once, 
horse  to  the  defendant's  servant,  from  subject  to  the  right  to  rescind  and  return.*' 
whom  it  escaped  almost  immediately,  The  court  decided  that  the  facts  showed  a 
without  his  fault,  and  was  so  injured  that  bailment  of  the  horse  but  not  a  Bale.] 
the  defendant  had  no  chance  to  try  it,  but 
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knowledge  by  the  latter  of  the  trust ;  and  it  was  not  disputed 
that  the  balance  in  Nevill's  favor  on  the  private  account  arose 
chiefly  from  the  proceeds  of  the  goods  received  from  Towle  &  Co. 
On  these  facts  both  the  lords  justices  (James  and  Mellish)  de- 
cided that  the  true  contract  between  Nevill  and  Towle  &  Co.  was 
not  an  agency,  by  which  the  former  on  a  del  credere  commission 
sold  goods  on  behalf  of  the  latter,  but  that  it  was  one  of  ^^  sale  or 
return,"  that  the  money  received  by  NeTill  for  the  goods  was  his 
own  money  arising  out  of  the  sale  of  his  own  goods,  the  property 
in  the  goods  passing  to  himself  as  soon  as  by  his  sale  he  put  it  out 
of  his  power  to  return  them.  Lord  Justice  James  said  that  Nev- 
ill's unquestioned  authority  to  deal  with  the  goods  as  above  de- 
scribed, *^  was  quite  inconsistent  with  the  notion  that  he  was  act* 
ing  in  a  fiduciary  character  in  respect  to  those  goods.  If  he  was 
entitled  to  alter  them,  to  manipulate  them,  to  sell  them  at  any 
price  he  thought  fit  after  such  manipulation,  and  was  still  only 
liable  to  pay  for  them  at  a  price  jvxed  beforehand  without  any  ref^ 
erence  to  the  price  at  which  he  had  sold  them^  or  to  anything  else 
than  the  fact  that  he  had  sold  them  in  a  particular  month,  it 
seems  to  me  impossible  to  say  that  the  produce  of  the  goods  so 
sold  was  the  money  of  the  consignors,  or  that  the  relation  of  ven- 
dor and  purchaser  existed  between  Towle  &  Co.  and  the  dif- 
ferent persons  to  whom  Nevill  sold  the  goods It  appears 

to  me,  therefore,  to  be  the  necessary  conclusion,  that  as  regards 
these  transactions  Mr.  Nevill  was  in  the  position  of  a  person  hav- 
ing goods  '  on  sale  or  return.' "  Mellish  L.  J.  was  of  the  same 
opinion,  and  after  having  stated  the  fact  that  Nevill's  purchase 
was  at  a  fixed  price  and  a  fixed  time  for  payment,  said :  "  Now  if 
it  had  been  his  duty  to  sell  to  his  customers  at  that  price,  paya- 
ble at  that  time,  then  the  course  of  dealing  would  have  been 
consistent  with  his  being  merely  a  del  credere  agent,  because  I 
apprehend  that  a  del  credere  agent,  like  any  other  agent,  is  to  sell 
according  to  the  instructions  of  his  principal,  and  to  make  such 
contracts  as  he  is  authorized  to  make  for  his  principal ;  and  he 
is  distinguished  from  other  agents  simply  in  this,  that  he  guar- 
anties that  those  persons  to  whom  he  sells.shall  perform  the  con- 
tract which  he  makes  with  them ;  and  therefore  if  he  sells  at  the 
price  and  upon  the  credit  authorized  by  his  principal,  and  the 
customer  pays  him  according  to  his  contract,  then  no  doubt  he  is 
bound  like  any  other  agent,  as  soon  as  he  receives  the  money,  to 
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hand  it  over  to  his  principal.  But  if  the  consignee  is  at  liberty 
to  sell  at  any  price  he  likes,  and  receive  payment  at  any  time 
he  likes,  but  is  to  be  bound  if  he  sells  the  goods  to  pay  the  con- 
signor for  them  at  a  fixed  price  and  a  fixed  time,  in  my  opinion, 
whatever  the  parties  may  think,  their  relation  is  not  that  of  prin- 
cipal and  agent,  ....  and  in  point  of  law  tl^e  alleged  agent  in 
such  a  case  is  making  on  his  own  account  a  purchase  from  his 
alleged  principal^  and  is  again  reselling"  (w)  Leave  was  granted 
to  appeal  from  this  decision,  but  not  from  any  distrust  as  to  its 
correctness  (see  Rep.  p.  405) ;  and  it  is  now  (April,  1873)  pend- 
ing in  Dom  Proc. 

§  599.  In  Head  v.  Tattersall,  (n)  the  plaintiff  on  Monday  the 
Head  v.  ^^^^  March  bought  at  the  defendant's  auction  a  horse 
Tattereaii.  described  in  the  catalogue  as  "  having  hunted  with  the 
retarn  of  a  Bicester  and  Duke  of  Grafton  hounds,"  and  learned  after 
iived  while  ^^^  ^^  ^^^^  ^^^^  ^^  ^^t  true.  A  condition  of  the  sale 
i?onof **"     ^^'  " horses  not  answering  the  description  must  be  re- 


bujer.  turned  before  five  o'clock  on  Wednesday  evening  next, 
otherwise  the  purchaser  shall  be  obliged  to  keep  the  lot  with  all 
faults."  Although  the  plaintiff  had  heard  of  the  above  stated 
misdescription,  he  took  away  the  horse  on  trial,  as  he  did  not 
buy  it  for  hunting,  and  the  horse,  while  on  its  way  to  the  plain- 
tiff's premises,  in  charge  of  the  plaintiff's  servant,  took  fright  and 
seriously  injured  itself  by  running  against  the  splinter-bar  of  a 
carriage.  The  plaintiff  returned  the  horse  before  five  o'clock  on 
Wednesday  evening,  and  the  action  was  brought  to  recover  back 
the  price  paid  to  the  auctioneer.  The  jury  found  that  the  injury 
to  the  horse  was  not  caused  by  any  default  of  plaintiff.  Held  that 
the  injury  to  the  horse  did  not  deprive  the  plaintiff  of  the  right  of 
return,  and  that  the  special  contract  in  the  case  made  it  an  ex- 
ception to  the  general  rule,  that  a  contract  of  sale  cannot  be  re- 
scinded if  the  party  claiming  the  rescission  has  altered  the  condi- 
tion of  the  thing  sold,  (o) 

§  600.  When  the  vendor  sells  an  article  by  a  particular  descrip- 
Sale  by  de-  tion,  it  is  a  condition  precedent  to  his  right  of  action, 
involves       that  the  thing  which  he  offers  to  deliver,  or  has  deliv- 

(m)  [See  Blood  v.   Palmer,    2    Fairl     105  Mass.  237,  cited  cmU,  §  2,  in  note 
414;   Eldridge   v.  Benson,  7  Cash.  483;    (t).] 
Meldnim  v.  Snow,  9  Pick.  441 ;  Sntton  v,        (n)  L.  R.  7  Ex.  7. 
Crosby,  54  Barb.  80 ;  Walker  V.  Butterick,        (o)  [See  Hunt  v.  Wjman,  100  Mass. 

198.] 
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ered,  should  answer  the  description.    Lord  Abinger  pro-  condition 

,  *  .  .  ox-  precedent. 

tested  against  the  confusion  which  arises  from  the  prev- 
alent habit  of  treating  such  cases  as  warranty,  saying :   Honors  m>t 
"  A  good  deal  of  confusion  has  arisen  in  many  of  the  huCwfu^ 
cases  upon  this  subject,  from  the  unfortunate  use  made   ^*^' 
of  the  word  warranty.      Two  things  have  been  confounded  to- 
gether.    A  warranty  is  an  express  or  implied  statement  of  some- 
thing which  a  party  undertakes  shall  be  part  of  a  contract,  and 
though  part  of  the  contract,  collateral  to  the  eatress  object  of  it. 
But  in  many  of  the  cases,  the  circumstance  of  a  party  selling  a 
particular  thing  by  its  proper  description  has  been  called  a  war- 
ranty, and  the  breach  of  such  a  contract  a  breach  of  warranty ;  (p) 

(p)  [In  Hogins  v.  Flympton,  11  Pick.  H.  &  John.  249;  Hawking  v.  Pemberton, 

99,  100,  Shaw  C.  J.  said  :  "  There  is  no  51  N.  Y.  204 ;  Woleott  v.  Monnt,  7  Vroom, 

donbt  that,  in  a  contract  of  sale,  words  of  262  ;  Beals  v.  Olmstead,  24  Vt.  114.    The 

description  are  held  to  constitute  a  war-  Richmond  Trading  &  Mannf.  Co.  v.  Far- 

ranty,  that  the   articles  sold  are  of  the  qnar,  8  Blackf.   89.    The  words  of  the 

species  and  quality  so  described."     See,  writing  relied  upon  as  a  warranty  in  Hast- 

also.  Lamb  v.  Crafts,  12  Met.  355;  Brad-  ings  v.  Lovering,  supra,  were,  "  Sold  E. 

ford  V,  Manlj,  13  Mass.  139 ;  Hastings  i^.  T.  Hastings  two  thousand  gallons  prime 

Lovering,  2  Pick.  214;  Morrill  v.  Wal-  quality  winter  oil."     These  words  were 

lace,  9  N.  H.  114,  115;  Winsor  v.  Lom-  held  to  amount  to  a  warranty  that  the 

bard,  18  Pick.  60 ;  Woleott  v.  Mount,  7  articles  sold  agreed  with  the  description. 

Vroom,  262,  266;  S.  C.  9   Vroom  (88  So,  in  Dounce  v.  Dow,  64  N.  Y.  411,  the 

N.  J.  Law),  496.    Again,  in  Winsor  v.  article    ordered  was    "XX    pipe    iron." 

Lombard,  18  Pick.  60,  the  same  learned  The  article  sent  in  compliance  with  the 

judge  said  :  "It  is  now  held  that,  without  order  was  billed  as  such.    This  was  held 

express  warranty  or  actual  fraud,  every  to  be  a  warranty  of  the  character  of  the 

person  who  sells  goods  of  a  certain  de-  article.    In  Henshaw  v.  Robins,  supra,  the 

nomination  or  description,  undertakes,  as  bill  of  sale  was :  "  H.  &  Co.  bought  of  T. 

part  of  his  contract,  that  the  thing  de-  W.  S.  &  Co.  two  cases  of  indigo,  $272.35." 

livered  corresponds  to  the  description,  and  The  article  sold  was  in   fact  not  indigo, 

is  in  fact  an  article  of  the  species,  kind,  but  a  different  substance,  so  prepared  as 

and  quality  thus  expressed   in  the  con-  to  deceive  skilful  dealers  in  indigo.    The 

tract  of  sale."  Wilde  J.  reasserts  the  same  question  was  distinctly  made  whether  the 

doctrine  in  Henshaw  v.  Robins,  9  Met.  87,  bill  of  sale  constituted   a  warranty  that 

and  cites  Osgood  v.  Lewis,  2  H.  &  Gill,  the  article  was  as  represented.    The  court 

495,  and  Borrekins  v.  Bevan,  3  Rawle,  23,  held  that  it  did.      The  words  of  the  de- 

in  support  of  it,  and  adds :  "  The  principle  scription  in  Osgood  r.  Lewis,  supra,  were 

maintained  by  these  cases  is,  that  the  de-  "  winter  pressed  sperm  oil."     This  was 

icription,  contained  in  a  bill  of  parcels  of  treated  as   a  warranty  that  the  oil  was 

goods  sold,  is  evidence  of  the  termis  of  the  winter  pressed.    See  Flint  v,  Lyon,  4  Cal. 

contract  of  sale,  and  so  imports  a  war-  17.    So  where  wool,  sold  in  sacks,  was 

ranty  that  the  goods  are  the  goods  de-  described  as  of  a  particular  quality,  the 

scribed,  and  that  they  substantially  agree  vendor  was  held  to  warrant  thereby  that 

with  the  terms  of  the  description."    See  the  wool  was  of  that  quality,  in  The  Rich- 

Battnrs  r.  Sellers,  5  H.  &  John.  117;  6  mond  Trading  &  Manuf.  Co.  v,  Farqnar, 
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but  it  would  be  better  to  distinguish  such  cases  as  a  non-com- 
pliance with  a  contract  which  a  party  has  engaged  to  fulfil ;  as  if 

8  BUckf.  89.  It  18  held  to  be  saffident  in  the  horn  chains  thej  mannlactare.*'  There 
Pennnylvania  if  the  goods  are  in  specie,  was  no  express  warrantj  as  to  qaalitj  or 
that  for  which  thej  are  sold,  and  are  description,  and  the  inquiry  at  the  trial 
merchantable  nnder  the  denomination  was,  what  artide  the  words  "  horns  chsins 
affixed  to  them  hy  the  yendor.  Jennings  mannfkctared  "  bj  tfte  plaintiffs  were  an- 
v.  Gratz,  3  Rawle,  168.  See  Borrekins  v,  derstood  bj  the  parties  to  mean.  The  de- 
Beyan,  3  Rawle,  23 ;  Carson  v,  Baillie,  19  fendant  contended  that  the  words  implied 
Penn.  St.  375.  Bat  in  Fraley  v.  Bispham^  a  warrantj  that  the  chains  should  be 
10  Penn.  St.  320,  where  the  bill  of  sale  made  wholly  of  horn,  and  that  there  was 
described  the  property  sold  as  "saperior  a  failure  to  comply  if  part  of  the  links 
sweet-scented  Kentacky  leaf  tobacco,"  the  were  made  of  hoof;  but  the  ruling  of  the 
yendor  was  held  not  liable  on  a  warranty,  court  was,  that  if  there  was  an  artide 
if  the  tobacco  was  Kentacky  leaf,  though  called  and  known  in  the  market  as  born 
of  a  yery  low  qnality,  ill-fiayored,  unfit  chains,  made  partly  of  horn  and  partly  of 
for  'the  market,  and  not  sweet4cented.  hoof,  and  the  parties  intended  this  artide 
See  Jennings  v.  Qratz,  3  Rawle,  168;^  when  they  entered  into  the  contract,  it 
Carson  v.  Baillie,  19  Penn.  St.  375;  was  snffident.  This  ruling  was  right 
Wetherill  v.  Neilson,  20  Penn.  St.  448 ;  There  are  many  articles  which  are  named 
Borrekins  v.  Bevan,  3  Rawle,  23 ;  Daily  from  one  of  seyeral  different  materials  of 
V.  Green,  15  Penn.  St.  118,  126 ;  Ender  v.  which  they  are  made.  A  contract,  for 
Scott,  1 1  111.  35 ;  Hyatt  v.  Boyle,  5  Gill  example,  to  furnish  gold  watches  or  ma- 
&  J.  110;  Hawkins  v,  Pemberton,  6  Rob.  hogany  furniture  would  not  be  oonstroed 
42 ;  S.  C.  51  N.  T.  198.  So  a  mere  de-  to  require  the  whole  watch  to  be  gold,  or 
scription  of  the  property  sold  as  "oer-i  the  whole  piece  of  furniture  to  be  ma- 
tain  lots  of  boards  and  dimension  stuff  hogany."  A  contract  for  an  article  de- 
now  at  and  about  the  mills  at  P."  does  scribed  as  "  good  fine  wine  "  was  hdd  too 
not  amount  to  a  warranty  that  the  prop-  yague  and  indefinite  to  import  a  warranty, 
erty  was  merchantable;  Whitman  v.  in  Hogins  o.  Plympton,  1 1  Pick.  97.  So 
Preese,  23  Maine,  212;  but  only  that  it  a  bill  of  sale  describing  an  article  as 
was  such  as  would  be  known  in  the  mar-  "  tallow  "  giyes  to  the  purchaser  no  assur- 
ket,  and  among  those  oonyersant  with  ance  that  it  shall  be  of  good  quality  or 
the  trade  therein  as  property  of  the  de-  color.  Lamb  v.  Crafts,  12  Met.  353. 
scription  under  which  it  was  sold.  Mixer  There  are  some  American  cases  in  which 
0.  Cobum,  1 1  Met.  559.  So,  on  a  sale  of  it  was  held  that  a  description  of  an  article 
"  Manilla  sugar,"  if  there  be  no  express  in  a  bill  of  sale  or  other  documents  used 
warranty  nor  price,  the  purchaser  has  no  in  the  sale  thereof,  is  ndther  an  affir- 
ground  to  complain  that  he  has  not  re-  mation  nor  a  warranty.  See  Sdxas  v. 
ceiyed  what  he  bought,  if  the  artide  de-  Wood,  2  Caines,  48 ;  Carley  o.  Wilkins, 
liyered  be  what  is  usually  called  in  com-  8  Barb.  557 ;  Swett  v,  Colgate,  20  John, 
merce  by  that  name,  although  it  may  con-  196;  Hotchkiss  v.  Gage,  26  Barb.  141 ; 
tain  more  impurities  than  sugar  of  that  Barrett  v.  Hall,  1  Aiken,  269;  Hastings 
name  usually  does.  Gossler  v.  Eagle  v.  Loyering,  2  Pick.  220;  Caronddet 
Sugar  Refinery,  103  Mass.  331.  See  Iron  Works  v.  Moore,  78  HI.  65.  The 
Whitney  v,  Boardman,  118  Mass.  242,  dedsions  in  Seixas  v.  Wood,  and  Swett 
248.  In  Swett  ».  Shamway,  102  Mass.  v.  Colgate,  supra,  were  modified,  to  some 
365,  368,  Colt  J.  said:  "The  plaintiffs  extent,  by  the  dedsion  in  Hawkins  v. 
had  contracted  with  the  defendant  for  the  Pemberton,  supra.  Church  C.  J.  in  Donnoe 
manufacture  of  artides  described  as  "all  v.  Dow,  64  N.  Y.  415;  Beasley  C.  J.  in 
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a  man  offers  to  buy  peas  of  another  and  he  sends  him  beans,  he 
does  not  perform  his  contract ;  but  that  is  not  a  warranty  ;  there 
is  no  warranty  that  he  should  sell  him  peas,  the  contract  is  to  sell 
peas,  and  if  he  sells  him  anything  else  in  their  stead,  it  is  a  non- 
performance of  it."  (ji)  There  can  be  no  doubt  of  the  correctness 
of  the  distinction  here  pointed  out.  If  the  sale  is  of  a  described 
article,  the  tender  of  an  article  answering  the  description  is  a  con- 
dition precedent  to  the  purchaser's  liability,  and  if  this  condition 
be  not  performed,  the  purchaser  is  entitled  to  reject  the  article,  (5^) 
or,  if  he  has  paid  for  it,  to  recover  the  price  as  money  had  and  re- 
ceived for  his  use,  (r)  whereas,  in  case  of  warranty,  the  rules  are 

Wolcott  V.  Mount,  38  N.  J.  (Lew)  496.  ascertained   that  it  does  not  satisfy  the 

In  Gaylord  Manaf.  Co.  v.  Allen,  53  N.  Y.  contract,  although   the  contract  contains 

515,  519,  it  was  decided  that,  in  the  ab*  no  stipulation  for  such  return.    Freeman 

sence  of  fraud  or  latent  defects,  an  accept-  v,  Clute,  S  Barb.  424 ;  Park  v.  Morris  &c. 

ance  of  the  article  sold  upon  an  executory  Co.  4  Lansing,  103.    But  where  the  pur- 

contract,  after  an  opportunity  to  examine  chaser  takes  an  express  warranty  at  the 

it,  is  a  consent  and  agreement  that  the  time  of  the  purchase,  that  the  goods  when 

quality  is  satisfactory  and  as  conforming  delivered  shall  be  of  a  certain  quality,  he 

to  the  contract,  and  bars  all  claim  for  may  relieye  himself  from  the  obligation 

compensation  for  any  defects  that  may  to  return  them  on  discovering  that  they 

exist  in  the  article.    The  party  cannot,  are  not  of  that  quality,  and  may  still  hold 

under  such  circumstances,  retain  the  prop*  the  vendor  responsible  for  the  deficiency. 

erty,  and  afterwards  sue  or  counter-claim  Wadley  v.  Davis,  63  Barb.  500.] 

for  damages,  under  pretence  that  it  was        {q)  In  Chanter  v.  Hopkins,  4  M.  &  W. 

not  of  the  character  and  quality  or  descrip-  899.    [See  Reed  1;.  Randall,  29    N.  Y. 

tion    called  for  by  the   agreement     See  352;  Bounce  v.  Dow,  57  N.  Y.  21.] 

Dutchess  Co.  v.  Harding,  49  N.  Y.  321 ;        {q^)  ['^The    rejection    and   return    of 

Reed  v.  Randall,  29  N.  Y.  358 ;  (distin-  articles  of  a  different  kind  and  descrip- 

gnisbed  in  Dounce  v.  Dow,  57  N.  Y.  16 ;  tion,  not  answering  to  the  terms  of  the 

Dounce  v.  Dow,  64  N.  Y.  411 ;  Brown  v.  contract,  does  not  stand  upon  the  ground 

Bnrbans,  4  Hun  (N.  Y.),  227.    See  Howie  of  rescission ;  nor  does  the  right  to  return 

V,  Rea,  70  N.  Car.  559.    So,  in  Gilson  v.  them  depend  upon  the  existence  of  a  war- 

Bingham,  43  Vt.  410,  it  was  held  that  if  ranty.''    Wells  J.  in  Mansfield  1;.  Trigg, 

the  purchaser  of  an  article  mannfiu^nred  113  Mass.  354,  355.] 

for  him    under  a  special  executory  con-        (r)  [See  Smith  v.  Lewis,  40  Ind.  98; 

tract,  there  being  no  warranty  or  fraud,  Doane  v.  Dunham,  65  111.  512.    So,  if  a 

accept   it,   though  defective,  he  becomes  person  purchases  articles  which  are  to  be 

thereby  bound  to  pay  the  contract  price ;  delivered  by  a  certain  time,  and  are  prom- 

bnt  if  he  reject  it  and  give  notice  of  the  ised  to  be  of  a  certain  good  quality,  and 

non-acceptance,  he  can  bring  his  action  after  payment  for  the  same,  and  when  it 

for  the  non-performance  of  the  contract ;  is  too  late  to  return  them  without  preju- 

bnt  he  cannot  accept  it  and  bring  such  udice  to  himself,  he  finds  out  that  they 

action  both  ;  nor  can  he  accept  it  and  im-  are  of  inferior  quality,  he  may  sustain  an 

pose  conditions  and   sue  the  vendor  for  action  for  damages,  although  he  has  taken 

noD-compliance  with   the  conditions  im-  the  articles  and  used  them.    Cox  v.  Long, 

posed.     But  the  article  may  be  returned  69  N.  Car.  7.] 

within  a  reasonable  time  after  it  has  been 
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different,  as  will  appear  postj  book  V.  part  II.  ch.  ii.  There  is  no 
controversy  as  to  this  principle,  and  a  few  only  of  the  more 
modem  cases  need  be  referred  to,  as  affording  illustrations  of  its 
application. 

§  601.  In  Nichol  v.  Godts  («)  the  sale  was  of  "  foreign  refined 
Nichoi  V.  rape  oil,  warranted  only  equal  to  samples."  The  oil  ten- 
^**^^  dered  corresponded  with  sample^  but  the  jury  found  it 

was  not  ^^  foreign  refined  rape  oil."  Held  that  a  sale  by  sample 
has  reference  only  to  quality  ;  that  the  purchaser  was  not  bound 
to  receive  what  was  not  the  article  described,  Pollock  C.  B.  say- 
ing, in  answer  to  the  argument  that  there  was  no  warranty  the 
oil  should  be  refined  rape  oil :  "  it  is  not  exactly  a  warranty,  but 
if  a  man  contracts  to  buy  a  thing,  he  ought  not  to  have  something 
else  delivered  to  him." 

§  602.  In  Shepherd  v.  Kain  (f)  a  vessel  was  advertised  for  sale 
Shepherd  as  a  ^^  copper-fastcned  vessel,"  on  the  terms  that  she  was 
V,  Kain.  ^  1^^  u  taken  with  all  faults  without  allowance  for  any 
defects  whatsoever."  She  was  only  partially  copper-fastened,  and 
would  not  be  called  in  the  trade  a  copper-fastened  vessel.  Held 
that  the  vendor  was  liable  for  the  misdescription,  the  court  saying 
that  the  words  ^^  with  all  faults,"  meant  all  faults  which  the  vessel 
might  have  ^^  consistently  with  its  being  the  thing  described,"  i.  e. 
a  copper-fastened  vessel,  (fi^  But  in  the  very  similar  case  of 
Taylor  r.  Taylor  V,  Bullcu,  (u)  where  the  vessel  was  described  as 
Bulien.  « teak-built,"  and  the  terms  were  "  with  all  faults,  .  .  .  . 
and  without  allowance  for  any  defect  or  error  whatever,"  it  was 
held  that  the  addition  of  the  word  ^'  error  "  distinguished  the  case 
from  Shepherd  v.  Kain,  and  covered  an  unmtentional  misdescrip- 
tion,  so  as  to  shield  the  vendor,  in  the  absence  of  fraud,  from  any 
responsibility  for  error  in  describing  the  vessel  as  teak-built.  In 
Allan  V.  Allan  V,  Lake  (x)  it  was  held  that  a  sale  of  turnip-seed 
^^®"  as  "  Skirving's  Swedes  "  was  not  a  sale  with  warranty 
of  quality,  but  with  a  description  of  the  article,  and  that  the  con- 
Wieier  p.  tract  was  not  satisfied  by  the  tender  of  any  other  seed 
^^^^'^^      than  "  Skirving's  Swedes."     In  Wieler  v.  Schilizzi,  (y) 

(s)  10  Ex.  191 ;  28  L.  J.  Ex.  314.  fanlts  or  defects  aa  the  article  might  hare, 

{t)  5  B.  &  A.  240;  and  see  Kain  v.  Old,  retaining  still  its  character  and  identity  as 

2  B.  &  C.  627.  the  article  described."] 

(«i)  [In    Whitney   v.   Boardman,    118  {u)  5  Ex.  779. 

Mass,  247,  Devens  J.  said:  "The  mean-  {x)  18  Q.  B.  560. 

ing  of  the  phrase, '  with  all  faults/  is  such  (y)  17  C.  B.  619 ;  25  L.  J.  C.  P.  89. 
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the  sale  was  of  ^^  Calcutta  linseed,  tale  guaZe,"  and  the  article 
delivered  contained  an  admixture  of  fifteen  per  cent,  of  mustard, 
but  it  came  from  Calcutta,  and  there  was  a  conflict  of  testimony. 
It  was  left  to  the  jury  to  say  whether  the  article  had  lost  "  its  dis- 
tinctive character,"  so  as  not  to  be  salable  as  Calcutta  linseed. 
The  jury  so  found,  and  the  purchaser  succeeded  in  his  action. 
This  was  an  action  for  breach  of  warranty,  but  although  main- 
tained as  such,  it  is  plain  that  on  principle  the  purchaser  might 
have  rejected  the  conti-act  in  toto. 

§  603.  In  Hopkins  v.  Hitchcock  (z)  the  plaintiffs,  H.  &  Co., 
had  succeeded  to  the  firm  of  S.  &  H.,  iron  manafact-  Hopkins  «. 
urers,  who  were  in  the  habit  of  stamping  their  iron  "  S.  ^^^^**^<><^*^' 
&  H."  with  a  crown.  The  defendants  applied  to  purchase  "  S.  & 
H."  iron  through  a  broker,  and  were  informed  that  all  iron  made 
by  the  firm  was  now  marked  "  H.  &  Co."  The  defendants  then 
ordered  sixty-seven  tons  of  the  iron,  and  the  broker  make  the 
bought  note  for  "  sixty-seven  tons  S.  &  H.  Crown  common  bars." 
The  iron  on  delivery  was  marked  H.  &  Co.,  and  rejected  by  the 
defendants.  The  jury  found  the  variation  in  the  brand  to  be  of  no 
consequence,  and  gave  a  verdict  for  the  plaintiffs.  On  motion  for 
new  trial,  the  court  refused  to  set  aside  the  verdict,  holding  that 
under  the  special  facts  and  circumstances  of  the  case,  and  the  jury 
having  negatived  that  the  mark  was  of  any  consequence,  the  plain- 
tiffs had  delivered  the  goods  in  conformity  with  the  description  in 
the  contract. 

§  604.  In  Bannerman  v.  White  (a)  the  sale  was  of  hops,  and 
there  was  a  known  objectionable  practice  of  using  sul-  Banncr- 
phur  in  their  growth,  and  both  parties  knew  that  the  White. 
merchants  had  notified  the  growers  of  their  objection  to  buy 
such  hops.  At  the  time  of  the  sale  the  buyers  inquired,  before 
asking  the  price,  if  sulphur  had  been  used,  and  the  seller  an- 
swered. No.  The  sale  was  then  made  by  sample,  and  the  de- 
livery corresponded,  and  the  buyer  took  possession,  but  after- 
wards rejected  the  contract  on  discovering  that  sulphur  had  been 
used.  It  was  uncontroverted  that  the  defendant  would  not  have 
bought  if  the  fact  had  been  known  to  him,  and  that  he  could  not 
sell  the  hops  as  they  were,  in  his  usual  dealings  with  his  custom- 
ers.    The  jury  found  that  the  misrepresentation  as  to  the  use  of 

(«)  U  C.  B.  N.  S.  65;  32  L.  J.  C.  P.        (a)  10  C.  B.  N.  S.  844 ;  31  L.  J.  C.  P. 
154.  S8. 
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sulpbar  was  not  wilful,  thus  repelling  fraud,  but  that  ^'  the  affirma- 
tion that  no  sulphur  had  been  used  was  intended  between  the 
parties  as  a  part  of  the  contract  of  sale,  and  a  warranty  by  the 
plaintiff."  Erie  C.  J.  in  delivering  the  decision  of  the  court,  said 
that  in  deciding  the  effect  of  this  finding,  ^^  We  avoid  the  term 
*  warranty,'  because  it  is  used  in  two  senses,  and  the  term  *  condi- 
tion,' because  the  question  is,  whether  the  term  is  applicable. 
Then  the  effect  is  that  the  defendant  required  and  the  plaintiff 
gave  his  undertaking  that  no  sulphur  had  been  used.  This  un- 
dertaking was  a  preliminary  stipulation,  and  if  it  had  not  been 
given,  the  defendant  would  not  have  gone  on  with  the  treaty, 
which  resulted  in  the  sale.  In  this  sense,  it  was  the  condition 
upon  which  the  defendant  contracted.  Held  that  plaintiff  had 
not  fulfilled  the  condition,  and  could  not  enforce  the  sale. 

§  605.  In  Josling  v,  Kingsford  (()  the  sale  was  of  oxalic  acid, 
JosUnf  V.  and  it  had  been  examined  and  approved,  and  a  great 
Kingsford.   ^^^^  ^^f  j^  ^^^  ^yy  the  purchaser,  and  the  vendor  did  not 

warrant  quality.  On  analysis,  it  was  afterwards  found  to  be 
chemically  impure,  from  adulteration  with  sulphate  of  magnesia,  a 
defect  not  visible  to  the  naked  eye,  nor  likely  to  be  discovered 
even  by  experienced  persons.  There  were  two  counts  in  the  dec- 
laration, one  for  breach  of  contract  to  deliver  "  oxalic  acid,"  the 
other  for  breach  of  warranty  that  the  goods  delivered  were  "  ox- 
alic acid."  Erie  C.  J.  told  the  jury  that  there  was  no  evidence  of 
a  warranty,  and  that  the  question  was  whether  the  article  de- 
livered came  under  the  denomination  of  oxalic  acid  in  commercial 
language.  The  jury  found  for  the  plaintiff.  Held,  in  banc,  that 
the  direction  was  right. 

§  606.  In  Az^mar  v,  Casella,  (c)  the  plaintiff  sold  cotton  to  the 
Az^mar  v.  defendant  through  a  broker,  by  what  was  known  as  a 
Caseiu.  certified  London  contract,  in  the  following  words :  *'  Sold, 
by  order  and  for  account  of  Messrs.  J.  C.  Az^mar  &  Co.,  to 
Messrs.  A.  Casella  &  Co.,  the  following  cotton,  viz,  ^  128  bales 
at  2od.  per  pound,  expected  to  arrive  in  London  per  Cheviot^  from 
Madras.  The  ootU^n  guarantied  equal  to  sealed  sample  in  our 
possession^  &c."  The  sealed  sample  was  a  sample  of  ^*  Long-staple 
Salem  cotton ; "  the  cotton  turned  out,  when  landed,  to  be  not  in 

(6)  13  C.  B.  N.  S.  447 ;  32  L.  J.  C.  P.  L.  J.  G.  P.  124.  [Compare  Lyon  v.  Ber- 
94.  tram,  20  How.  (U.  S.)  149, 153.] 

(c)  L.  B.  2  C.  P.  431-677  in  error ;  36 
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accordance  with  the  sample,  being  "  Western  Madras."  The  con- 
tract contained  a  clause :  ^^  Should  the  quality  prove  inferior  to 
the  guaranty,  a  fair  allowance  to  be  made."  It  was  admitted 
that  Western  Madras  cotton  is  inferior  to  Long-staple  Salem,  and 
requires  machinery  for  its  manufacture  different  from  tTiat  used  for 
the  latter.  Held  that  this  was  not  a  case  of  inferiority  of  quality ^ 
but  difference  of  hind  ;  that  there  was  a  condition  precedent,  and 
not  simply  a  warranty,  and  that  the  defendant  was  not  bound  to 
accept.  On  error,  to  the  exchequer  chamber,  the  judgment  of  the 
court  below  was  unanimously  confirmed,  without  hearing  the  de- 
fendant's counsel. 

§  607.  Lord  Tenterden  held,  in  two  cases,  (c?)  at  nisi  prius, 
that  a  vendor  could  not  recover  for  books  or  maps  sold  ^^^j^  ^^^ 
by  a  description  or  prospectus,  if  there  were  any  ma-  maps  sold 

J  r  r       r  '  j  according 

terial  difference  between  the  book  or  map  furnished  and  to  prospec- 
that  described  in  the  prospectus.     Under  this  head  may  g^'^  ^^ 
also  properly  be  included  the  class  of  cases  in  which  it  ?ecaritief 
has  been  held  that  the  vendor  who  sells  bills  of  exchange,   condition 
notes,  shares,  certificates,  and  other  securities  is  bound,  aregenol 
not  by  the  collateral  contract  of  warranty,  but  by  the  *°®' 
principal  contract  itself,  to  deliver  as  a  condition  precedent  that 
which  is  genuine,  not  that  which  is  false,  counterfeit,  or  not  market- 
able by  the  name  or  denomination  used  in  describing  it.  (e)   Thus, 

(d)  Paton  V.  Dancan,  3  G.  &  P.  336,  287;   Aldrich  v.  Jackson,  5  R.  I.  218; 

and  Teesdale  v.  Anderson,  4  C.  &  P.  198.  Ledwich  v,  McEim,  53  N.  T.  307 ;  Rosa 

{e)  [In  many  American  cases  this  lia-  v,  Terry,  64  N.  T.  613 ;  Webb  v.  Odell, 

Hlity  has  been  regarded  as  founded  on  an  49  N.  T.  583 ;  Ellis  v.  Grooms,  1  Stewart, 

implied  warranty.    Thus  it  is  held  that  47 ;  Wilder  v.  Ck>wle8,  109  Mass.  487.    A 

on  the  sale  of  a  promissory  note,  the  law  distinction  has  sometimes  been  made  be- 

implies  a  warranty  that  the  signatures  tween  cases  where  an  innocent  holder  of 

and  indorsement  upon  it  are  made  by  negotiable  paper  parts  with  it  by  delivery 

persons  who  have  capacity  to  make  a  without  indorsing  it,  in  payment  of  a 

Talid  contract,  and  are  genuine.    Thrall  debt  due  or  then  created,  and  the  paper 

V.  NeweU,  19  Yt.  202 ;  Lobdell  v.  Baker,  proves  to  have  been  forged,  and  cases 

1  Met.  193 ;  S.  C.  3  Met  469 ;  Terry  v.  where  no  debt  is  due  or  created  at  the 

Bissell,  26  Conn.  23 ;  Cabot  Bank  v.  Mop-  time,  but  the  paper  is  sold  as  other  goods 

ton,  4  Gray,  156 ;  Merriam  v.  Wolcott,  3  and  effects  are,  holding  that  in  the  former 

Allen,  258 ;  Worthington  v.  Cowles,  Suf-  class  there  is  and  in  the  latter  class  there 

folk,  Mass.  May,  1873;  Markle  v.  Ha^  is  not  an  implied  warranty  of  genuineness, 

field,  2  John.  455 ;  Herrick  v.  Whitney,  15  See  Baxter  v.  Duren,  29  Maine,  434,  440 ; 

John.  240;  Shaver  v.  Ehle,  16  John.  201;  Fisher  v.  Rieman,  12  Md.  497;  Ellis  v. 

Murray  v.  Judah,  6  Gowen,  484;  Canal  Wild,  6  Mass.  321.] 
Bulk  V.  Bank  of  Albany,  1  HiU  (N.  T.), 


560  PEBFOBMANCE  OF  THE  CONTRACT.        [BOOK  IV. 

in  Jones  v.  Ryde,  (/)  it  was  held  that  the  vendor  of  a  forged 
Jones  o.  navy-bill  was  bound  to  return  the  money  received  for 
^  *'  it,  (^)  In  Young  v.  Cole,  (A)  the  plaintiff,  a  stock- 
Cole.  broker,  was  employed  by  the  defendant  to  sell  for  him 

four  Guatemala  bonds,  in  April,  1886,  and  it  was  shown  that  in 
1829,  unstamped  Guatemala  bonds  had  been  repudiated  by  the 
government  of  that  state,  and  had  ever  since  been  not  a  market- 
able commodity  on  the  stock  exchange.  The  defendant  received 
the  price  on  the  delivery  of  unstamped  bonds,  both  parties  being 
ignorant  that  a  stamp  was  necessary.  The  unstamped  bonds  were 
valueless.  Held  that  the  defendant  was  bound  to  restore  the  price 
received ;  Tindal  C.  J.  saying  that  the  contract  was  for  real 
Guatemala  bonds,  and  that  the  case  was  just  as  if  the  contract  had 
been  to  sell  foreign  coin,  and  the  defendant  had  delivered  counters 
instead.  *^  It  is  not  a  question  of  warranty,  but  whether  the  de- 
fendant had  not  delivered  something  which,  though  resembling 
Westropp  the  article  contracted  to  be  sold,  is  of  no  value/'  In 
mon.  Westropp  V.  Solomon  (%)  the  same  rule  was  recognized, 

and  it  was  also  held  that  in  such  cases  nothing  further  was  recov- 
erable from  the  vendor  than  the  purchase-money  he  had  received, 
and  that  he  was  not  responsible  for  the  value  of  genuine  shares. 

§  608.  In   Gompertz  t;.  Bartlett  (A;)  the  sale  was  of  a  foreign 
Gompertz    bill  of  exchange  .*  it  turned  out  that  the  bill  was  nota- 
V,  Bartlett    f Q^-^jgu  bin^  ^nd  therefore  worthless,  because  unstamped. 

The  purchaser  was  held  entitled  to  recover  back  the  price,  be- 
cause the  thing  sold  was  not  of  the  kind  described  in  the  sale. 
But  in  Pooley  v.  Brown,  (Z)  where  the  plaintiff  bought  foreign 
Pooiej  V.  bills  from  the  defendant,  and  by  the  stamp  act  (m)  it 
Brown.        ^g^  ^jjg  jjj|.y  q£  ^j^^  seller  to  cancel  the  stamp  before  h©^ 

delivers,  and  of  the  buyer  to  see  that  this  is  done  before  he  re- 
ceives, and  both  parties  neglected  this  duty,  so  that  the  buyer  was 
unable  to  recover  on  the  bills,  Erie  C.  J.  and  Keating  J.  were  of 
opinion  that  the  buyer,  who  was  equally  in  fault  with  the  vendor 
under  the  law,  could  not  avail  himself  of  the  principle  laid  down 
in  Gompertz  v.  Bartlett ;  but  Williams  J.  dissented  on  that  point, 

{/)  5  Taunt.  488.  (0  8  C.  B.  S45. 

(g)  [See  Terrj  v.  Bitsell,  26  Conn.  23 ;        (I;)  2  £.  &  B.  849 ;  23  L.  J.  Q.  B.  65. 
Cabot  Bank    v.  Morton,  4  Gray,   156;        (/)  11  C.  B.N.  S.  566;  31  L.  J.  C.  P. 

Merriam  v.  Wolcott,  3  Allen,  258.]  184. 

{h)  3  Bing.  N.  C.  724.  (m)  17  &  18  Vict.  c.  83,  8.  5. 
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though  the  court  was  unanimous  in  holding  that  the  purchaser 
had  by  his  own  laches  and  delay  lost  all  right  to  complain,  under 
the  special  circumstance.  In  Gurney  v.  Womersley  (n)  Gumcy  v. 
a  bill  of  exchange  was  sold  to  the  plaintiffs,  on  which  all  ley. 
the  signatures  were  forged  except  that  of  the  last  indorser,  who 
had  forged  all  the  preceding  names,  and  Bramwell,  for  defendant, 
made  a  strenuous  effort  to  distinguish  the  case,  on  the  ground  that 
in  Jonse  v.  Ryde  and  Young  v.  Cole,  9upra^  the  thing  sold  was 
entirely  false  and  valueless ;  whereas  in  this  case  the  last  indors- 
er*s  signature  was  genuine,  and  the  bill  therefore  of  some  value. 
But  it  was  held  that  a  party  offering  a  bill  for  sale,  offers  in  effect 
an  instrument  drawn,  accepted,  and  indorsed  according  to  its  pur- 
port. 

§  609.  But  it  is  a  question  for  the  jury,  whether  the  thing  de- 
livered be  what  was  really  intended  by  both  parties  as  Queation  of 
the  subject-matter  of  the  sale,  although  not  very  ac-   '*^t 
curately  described.     Thus,  in  Mitchell  v.  Newhall,  (o)    thing  deUv- 
the  sale  was  of  **  fifty  shares,"  in  a  foreign  railway  com-  reaWy  what 
pany.     The  buyer  refused  to  receive  from  the  plaintiff,   tendedby 
his  stock-broker,  delivery  of  a  letter  of  allotment  for   ^es!'*^" 
fifty  shares.     Held  that  he  was  bound  by  his  bargain,   Mitchell  v. 
proof  having  been  made  to  the  satisfaction  of  the  jury,   N®^****'- 
that  no  shares  in  the  railway  had  yet  been  issued,  and  that  letters 
of  allotment  were  commonly  bought  and  sold  as  shares  in  this 
company  on  the  stock  exchange.     And  in  Lambert  v.   Lambert  v. 
Heath  (^)  it  appeared  that  the  defendant,  a  stock-  ^®*^- 
broker,  had  bought  for  the  plaintiff  scrip  certificates  of  shares  in 
the  Kentish  Coast  Railway  Company.     These  scrip  certificates 
were  signed  by  the  secretary,  and  issued  from  the  offices  of  the 
company,  and  were  the  subject  of  sale  and  purchase  in  the  market 
for  several  months,  when  the  scheme  was  abandoned,  and  the  com- 
pany repudiated  the  scrip  as  not  genuine,  on  the  allegation  that 
it  was  issued  without  authority.     The  plaintiff  then  sought  to  re- 
cover back  the  price  from  the  stock-broker,  on  the  ground  that  the 
latter  had  not  delivered  genuine  scrip.     But  the  court,  without 
hearing  argument  on  the  other  side,  held  the  buyer  bound  by  his 

(n)  4  E.  &  B.  133 ;  S4  L.  J.  Q.  B.  46  ;  the  decisiont  in  these  cases,  in  Kennedy  v. 

and  see,  also,  Woodland  v.  Fear,  7  E.  &  Panama  &c  Mail  Co.  L.  R.  2  Q.  B.  580. 

B.  519  ;  26  L.  J.  Q.  B.  202 ;  and  the  re-  (o)  15  M.  &  W.  30S. 

marks  of  Blackburn  J.  on  the  principle  of  (p)  15  M.  &  W.  487. 
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bargain,  the  court  saying  :  ^*  If  this  was  the  only  'Kentish  Coast 
Railway  scrip  in  the  market,  ....  and  one  person  chooses  to 
sell,  and  the  other  to  buy  that,  then  the  latter  has  got  all  that  he 
Reserva-  Contracted  to  buy."  In  Lamond  v.  Duvall  (9)  it  was 
power  to  l^e^d  that  a  sale  was  conditional,  where  the  vendor  had 
b^ver's'd©-  reserved  power  to  resell  on  the  buyer's  default ;  that  a 
uuM  ren-      resale  on  such  default  was  a  rescission  of  the  original 

dera  sale 

conditioDai.  sale  ;  and  that  the  vendor  could  not,  therefore,  maintain 
assumpsit  on  it,  his  proper  remedy  being  an  action  for  damages 
for  the  loss  and  expenses  of  the  resale. 

(9)  9  Q.  B.  1030. 
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SECTION  I.  —  EXPRESS  WARRANTY. 

§  610.  A  WARRANTY  in  a  sale  of  goods  is  not  one  of  the  essen- 
What  is  a  tial  elements  of  the  contract,  for  a  sale  is  none  the  less 
warranty,  complete  and  perfect  in  the  absence  of  a  warranty.  But 
it  is  a  collateral  undertaking,/onwiw^  part  of  the  contract  by  the 
agreement  of  the  parties  express  or  implied,  (a)  It  follows,  Uiere- 
Antecedent  fore,  that  antecedent  representation,  made  by  the  ven- 

representa-  ,  x  >  ^ 

tions.  dor  as  an  inducement  to  the  buyer,  but  not  forming  part 

of  the  contract  when  concluded,  are  not  warranties.  It  is  not,  in- 
deed, necessary  that  the  representation,  in  order  to  constitute  a 
warranty,  should  be  simultaneous  with  the  conclusion  of  the  bar- 
gain, but  only  that  it  should  be  made  during  the  course  of  the 
dealing,  which  leads  to  the  bargain,  and  should  then  enter  into  the 
bargain  as  part  of  it.  Of  the  general  principle,  a  good  illustration 
Hopkins  v.  is  given  in  Hopkins  v.  Tanqueray,  (6)  where  the  the  plain- 
Tanqueray.  ^|g  bought  a  horse,  sold  at  auction,  without  warranty. 
On  the  day  before  the  sale,  while  the  plaintiff  was  examining  the 
horse  at  TattersalFs  stables,  the  defendant  entered,  and  they  being 
acquainted  with  each  other,  he  said  to  plaintiff,  *'  You  have  nothing 
to  look  for  ;  I  assure  you  he  is  perfectly  sound  in  every  respect ; " 
to  which  the  plaintiff  replied :  ^^  If  you  say  so,  I  am  satisfied,''  and 

(a)  Foster  v.  Smith,   18  C.  B.    156 ;    pleted  sale.    Osborn  v.  Gante,  60  N.  Y. 
Mondel  v.  Steel,  8  M.  &  W.  858;  Street    450.] 

V.  Blay,  2  B.  &  Ad.  456 ;  Chanter  v.  Hop-  (6)  15  C.  B.  130 ;  23  L.  J.  C.  P.  162 ; 
kins,  4  M.  &  W.  399.  [A  warranty  is  an  and  see  per  Martin  B.  in  Stucley  v.  Bai- 
incident  only  of  a  ooniummated  and  com-    ley,  1  H.  &  C.  405 ;  31  L.  J.  Ex.  483 ;  and 

Camac  v,  Warriner,  1  C.  B.  366. 
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desisted  from  the  examination.  The  horse  turned  out  to  be  un- 
sound, but  the  vendor  did  not  know  it  when  he  made  the  represen- 
tation, so  that  there  was  no  pretence  for  a  chaise  of  fraud ;  which 
was  indeed  disclaimed  by  the  buyer,  who  stood  simply  on  the  point 
that  the  conversation  was  a  private  warranty  to  Am,  although  the 
auctioneer  put  up  the  horse  without  warranty.  But  all  the  judges 
held  that  this  antecedent  representation  was  no  part  of  ike  contract 
which  was  made  by  the  buyer  when  he  bid  for  the  horse ;  that  it 
was  a  representation  of  the  seller's  opinion  and  judgment  about  the 
horse,  for  which  he  could  not  be  made  responsible,  if  he  was  honest 
when  expressing  it.  See,  further,  as  to  innocent  misrepresentation, 
ante,  §§  420-422. 

§  611.  It  also  follows  from  what  precedes,  that  a  warranty  given 
after  a  sale  has  been  made  is  void,  unless  some  new  con-  ^v^an-anty 
sideration  be  given  for  the  warranty.    The  consideration   ^^^.  ■*^® 
already  riven  is  exhausted  by  the  transfer  of  the  prop-  new  con- 
erty  m  the  goods  without  a  warrranty;  and  there  is 
nothing  to  support  the  subsequent  agreement  to  warrant,  unless  a 
new  consideration  be  given.  (6)     It  further  follows,  and 
such  is  the  general  rule  of  law,  that  no  warranty  of  the   nmt;^  of 
quality  of  a  chattel  is  implied  from  the  mere  fact  of  sale.   pSed  2y  ™' 
The  rule  in   such  cases  is  caveat  emptor,  by  which  is  S^^ef*^' 
meant  that  when  the  buyer  has  required  no  warranty,   Cavetu 
he  takes  the  risk  of  quality  upon  himself,  (d)  and  has  ^^p*^' 

(c)  Roscoria  v,  Thomas,  3  Q.  B.  234  ;  to  warrant  the  article  sold,  the  warranty 

[Tattle  V.  Brown,  4  Gray,  457  ;  Burdit  v,  will  be  binding,  although  the  sale  does  not 

Bordit,  2  Marsh.  143 ;  Reed  v.  Wood,  9  take    place    till    some    days    afterwards. 

Vt  285;  Bloss  v,  Kittredge,  5  Vt.  28;  Wilmot   v,  Hurd,   11   Wend.  584.    But 

ToweU  V,  Gatewood,  2  Scam.  24  ;  Tear  representations  by  the  vendor  in  regard  to 

Book,  5  Hen.  7,  7 ;  Burton  v.  Young,  5  the  property  sold,  made  a  month  before 

Harring.    233 ;    Vincent  v.  Leland,  100  the  sale  was  consummated,  were  held  to 

Mass.  532;  Wilmot  v,  Hurd,  11    Wend,  be  too  remote  to  affect  the  sale,  in  Bryant 

5S4;    Congar  v.  Chamberlain,  14  Wise.  v.  Crosby,  40  Maine,  9.] 
258;  Summers  r.  Yanghan,  35  Ind.  323.        (d)  Springwell  v.  Allen,  Aleyn,  91,  and 

"  The  warranty  must  be  npon  the  sale,  2  East,  448,  note ;  Parkinson  v.  Lee,  2 

and  one  of  the  terms  of  the  contract  of  East,  314  ;  Williamson  v,  Allison,  2  East, 

sale.    Any  subsequent  or  collateral  con-  446 ;  Earley  v.  Garrett,  9  B.  &  C.  902 ; 

tract  of  warranty  must  arise  from  an  ex-  Morley   v.    Attenborough,    3    Ex.    500 ; 

press  promise  or  undertaking  to  warrant,  Ormrod  v.  Huth,  14  M.  &  W.  664 ;  Hall 

and  that  npon  a  new  consideration,  dis-  v,  Conder,  2  C.  B.  N.  S.  22 ;  26  L.  J.  C. 

tinct  from  that  of  the  sale  itself."    Shaw  P.  138,  288  ;  Hopkins  v.  Tanqueray,  15  C. 

C.  J.  in  Hc^ins  v,  Plympton,  11  Pick.  97,  B.  130 ;  23  L.  J.  C.  P.  162 ;  [Holden  v. 

99,  100.    But  if,  when  parties  first  are  in  Daken,  4  John.  421 ;  Mixer  v.  Cobum,  11 

treaty  respecting  the  sale,  the  owner  offers  Met.  559 ;  Dean  v.  Mason,  4  Conn.  428 ; 
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no  remedy  if  he  chose  to  rely  on  the  bare  representation  of  the 
Maivjr  ex-     vendor,  unless  indeed  he  can   show  that  representation 

ceptions  to  ,  *■ 

this  rule,  to  be  fraudulent,  (e)  To  this  rule  there  are  many  ex- 
ceptions. (/) 

§  612.  In  regard  to  warranty  of  title^  inasmuch  as  it  is  an  es- 
Warranty  sential  element  of  the  contract  of  sale  that  there  should 
^  **  ®'  be  a  transfer  of  the  absolute  or  general  property  in  the 
thing  from  the  seller  to  the  buyer,  it  would  seem  natural  to  fol- 
low that  by  the  very  act  of  selling  the  chattel,  the  vendor  under- 
takes to  transfer  the  property  in  the  thing,  and  thus  warrants  his 
title  or  ability  to  sell,  and  it  is  believed  that  such  is  the  true 
rule  of  law,  but  the  question  is  still  open  to  doubt,  as  will  pres- 
ently be  shown. 

§  613.  No  special  form  of  words  is  necessary  to  create  a  war- 
No  special  rantj\  (/^)  It  is  nearly  two  hundred  years  since  Lord 
woMs*  Holt  first  settled  the  rule  in  Cross  v.  Gardner,  (^g)  and 
Create  war-  Medina  v.  Stoughtou,  (A)  which  BuUer  J.  in  1789  laid 
™"*y-  down  in  the  opinion  given  by  him  in  the  famous  lead- 

ing case  of  Pasley  v.  Freeman,  (i)  as  follows :  *'  It  was  rightly  held 
by  Holt  C.  J.,  and  has  been  uniformly  adopted  ever  since,  that 
an  affirmation  at  the  time  of  a  sale  is  a  warranty,  provided  it 
appear  in  evidence  to  have  been  so  intended."  (Jc)     And  in  de- 

Frazier  v.  Harvey,  34  Conn.  469;  Swett  cases  of  fraud.  Irvingv.  Thomas,  18  Maine, 

i;.  Colgate,  20  John.  196 ;  Welsh  v.  Center,  418 ;  Otts  v,  Alderson,  10  Sm.  &  M.  476.] 

1  Wend.  185 ;  Moses  v.  Mead,  1  Denio,  (/)  Post,  Warranty  of  Quality. 

878 ;  Kingsbury  v.  Taylor,  29  Maine,  508 ;  (/»)  [Warren  w.  Philadelphia  Coal  Co. 

Otts  v.  Alderson,  10  Sm.  &  M.  476  ;  West  3  W.  N.  Cas.  (Phil.  1877)  525.  526  ;  Lad- 

V,  Cunningham,  9  Porter,  104;  Bieme  v,  omns  v.  Dash,  2  W.  N.  Cas.  (Phil.  1875) 

Dord,  2  Sandf.  89;   Seixas  v.  Wood,  2  111;  Polhemns  v.  Heiman,  45  Cal.  573; 

Caines,  48;   Wright  i;.  Hart,  18  Wend.  Murray  w.  Smith,  4  Daly  (N.  Y.),  277; 

449 ;  Johnston  v.  Cope,  3  H.  &  John.  89;  Reed  t;.  Hastings,  61  111.  266 ;  Thome  v. 

Cozzins  t7.  Whitaker,  3  Stew.  &  Port.  322 ;  McVeagh,  75  111.  81 .] 

Taymon  v.  Mitchell,  1  Md.  Ch.  496 ;  Lord  (g)  Carthew,  90  ;  3  Mod.  261 ;  1  Show.  68. 

0.   Grow,  39  Penn.   St.  88;   Hawkins  t7.  (h)  1  Lord  Raymond,  593 ;  Sal k.  220. 

Pemberton,  6  Robertson,  42;  S.  C.  51  N.  (t)  3  T.  R.  57  ;  2  Sm.  L.  C.  71. 

T.  198;   Hadley  t;.  Clinton  &c.  Co.   13  (k)  $ee,  also,  Power  o.  Barham,  4  Ad.  & 

Ohio  (N.  S.),  502 ;  Shaw  C.  J.  in  Winsor  E.  743 ;  Shepherd  v,  Kain,  5  B.  &  A.  240 ; 

v.  Lombard,  18  Pick.  59,  60 ;  Whitaker  v.  Freeman  v.  Baker,  5  B.  &  Ad.  797  ;  Hop- 

Eastwick,  72  Penn.  St.  229.  kins  v.  Tanqueray,  15  C.  B.  130  ;  23  L.  J. 

(e)  [Warren  v.  Philadelphia  Coal  Co.  3  C.  P.  162 ;  Taylor  v.  Bullen,  6  Ex.  779 ; 

W.  N.  Cas.  (Phil.  1877)  525,  526;  Jack-  Powell  ».  Horton,  2  Bing.  N.  C.  668; 

son  V.  Wetherill,  7  Serg.  &  R.  480 ;  Whit-  Allan  v.  Lake,  18  Q.  B.  560;  Simond  v. 

aker  v.  Eastwick,  75  Penn.  St.  229.    The  Braddon,  2  C.  B.  N.  S.  324  ;  26  L.  J.  C. 

mle  of  caveat  emptor  does  not  apply  to  P.  198;  Hopkins  v.  Hitchcock,  14  C.  B. 


PART  n.]  WARRANTY.  667 

termining  whether  it  was  so  intended,  a  decisive  test  is  whether 
the  vendor  assumes  to  assert  a  fact  of  which  the  buyer   ^est  for 
is  ignorant,  or  merely  states  an  opinion  or  judgment  deciding 
npon  a  matter  of  which  the  vendor  has  no  special  knowl-  representa- 
edge,  and  on  which  the  buyer  may  be  expected  also  to  amounts  to 
have  an  opinion,  and  to  exercise  his  judgment.    In  the   ^*"**^^^- 
former  case  there  is  a  warranty,  in  the  latter,  not.  (J)   Chalmers 
But,  in  Chalmers  v,  Harding  (17  L.  T.  N.  S.  671),  the  Sig.  * 
exchequer  of  pleas  held  that  a  statement  to  a  farmer  by  the  ven- 
dor, who  was  the  patentee's  agent  for  sale  of  an  agricultural  ma- 
chine, that  it  would  "cut  wheat,  barley,  oats,  &c.  efficiently," 

N.   S.  65;    32  L.  J.   C.  P.  154.     [It  is  Hamphreys  v.  Comline,  8  Blackf.  508; 

equally  well  settled  in  the  American  cases  Murphy  v.  Gay,  37  Missou.  535  ;  Wilbur 

that  no  particular  form  of  words  is  neces-  v.  Cartwright,  44  Barb.   536 ;   Bond  v. 

gary  to  constitute  a  warranty ;  but  that  if  Clark,  35  Yt.  577 ;  O'Neal  v.  Bacon,  1 

the  vendor  in  a  sale  of  chattels  makes  Houst  (Del.)  215;  Beals  v.  Olmstead,  24 

any  assertion,  or  affirmation,  which  is  not  Vt.  114 ;  Randall  v,  Thornton,  43  Maine, 

a  mere  expression  of  judgment  or  opinion,  226;   Hahn  o.  Doolittle,   18  Wis.   197; 

respecting  the  kind,  quality,  or  condition  Bly the  v,  Speake,  22  Texas,  430 ;  Weimer 

of  the  article  sold,  upon  which  he  intends  v.  Clement,  37  Penn.  St.  147;  Warren  v. 

the  purchaser  shall  rely  as  an  inducement  Philadelphia  Coal  Co.  3  W.  N.  Cas.  (Phil, 

to  the  purchase,  and  upon  which  the  pur-  1877)  525;  Crary  v.  Hoffman,  2  W.  N. 

chaser  does  rely,  that  is  an  express  war-  Cas.  (Phil.   1875)  16;  House  v.  Fort,  4 

ranty.    Morrill  v.  Wallace,  9  N.  H.  Ill;  Blackf.  296;  Carter  v.  Black,  46  Missou. 

Henshaw  v.  Bobbins,  9  Met.  83,  87,  88 ;  384 ;  Lawton  v,  Eeil,  61  Barb.  588 ;  Wol- 

Hiilman  v.  Wilcox,  30  Maine,  170;  Bry-  cott  v.  Mount,  7  Vroom,  262.] 

ant  V.  Crosby,  40  Maine,  18 ;  Osgood  v,  (/)  Per  Buller  J.  in  Pasley  v.  Freeman, 

Lewis,  2  H.  &  Gill,  495;  Chapman  v,  3  T.  R.  51 ;  Powell  t;.  Barham,  4  Ad.  &  E. 

Murch,  19  John.  290 ;  Roberts  v.  Morgan,  473 ;  Jendwine  v.  Slade,  %  Esp.  572 ;  and 

2  Cowen,  438;  Whitney  v.  Sutton,  11  see  per  Bramwell  B.  in  Stucley  v.  Bailey, 
Wend.  451 ;  Cook  r.  Moseley,  13  Wend,  infra;  Carter  r.  Crick,  4  H.  &  N.  412;  28 
277 ;  Rogers  v.  Akerman,  22  Barb.  134 ;  L.  J.  Ex.  238 ;  Camac  v.  Warriner,  1  C. 
Hawkins  v.Pemberton,  51  N.Y.I  98;  Pol-  B.  356.  [See  American  cases  cited  in 
hemns  v.  Heiman,  45  Cal.  573 ;  Murray  v.  note  (k)  above ;  Bishop  v.  Small,  63  Maine, 
Smith,  4  Daly  (N.  Y.),  277  ;  Brown  v.  12,  and  cases  cited  ;  Wolcott  v.  Mount,  38 
Tuttle,  66  Barb.   169;  Beeman  v.  Buck,  N.  J.  Law,  496, 499;  Reed  v.  Hastings,  61 

3  Yt.  53  ;  Hawkins  v.  Berry,  5  Oilman,  111.  266  ;  Byrne  v.  Jansen,  50  Cal.  624.  It 
86  ;  McGregor  v,  Fenn,  9  Yerger,  74 ;  was  held  in  Fisher  v.  Budlong,  10  R.  I. 
Ricks  V.  Dillahnnty,  8  Porter,  133  ;  Towell  525,  that  although  a  buyer  is  not  liable  in 
V.  Gatewood,  2  Scam.  24 ;  Otts  v,  Alderson,  a  suit  for  deceit,  for  misrepresenting  a  sell- 
10  Sm.  &  M.  476 ;  Kinley  v.  Fitzpatrick,  er's  chance  of  selling  for  a  good  price, 

4  How.  (Miss.)  59 ;  Anderson  v.  Burnett,  when    he  is  under  no  obligation  to  the 

5  How.  (Miss.)  165;  Hanson  v.  King,  3  seller  for  the  accuracy  of  his  statement,  yet 
Jones  (N.  Car.)  Law,  419 ;  McFarland  vt.  he  will  be  liable  if  there  is  any  peculiar 
Newman,  9  Watts,  56;  Stone  v.  Denny,  4  relation  between  the  parties  implying  or 
Met.  151, 155;  Ender  t;.  Scott,  11  111.  35  ;  leading  to  confidence.] 
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was  not  a  warranty,  but  a  mere  representation  of  Wood's  Pat- 
Whether      ent  Reapers  generally.     This  intention  is  a  question  of 

warranty  .  • 

was  in-  fact  for  the  jury,  to  be  inferred  from  the  nature  of  the 
fact  for  the  ^ale  and  the  circumstances  of  the  particular  case,  as  will 
^^^'  appear  passim  in  the  authorities  to  be  reviewed,  (m) 

§  614.  In  relation  to  express  warranties,  the  rules  for  inter- 
interpreu-  preting  them  do  not  differ  from  those  applied  to  other 
pn»fl*wa^*  contracts.  The  intention  of  the  parties  is  sought  and 
ranties.  carried  into  effect,  and  in  some  cases,  even  where  the 
alleged  warranty  was  expressed  in  writing,  it  has  been  left  with 
the  jury  to  say  whether  the  intention  of  the  parties  was  that  the 
representation  or  affirmation  should  constitute  a  warranty  or  not, 
Jendwine  for  Simplex  commcndatio  non  obligat.  (n)  In  Jendwine 
V.  siade.  ^  Slade  (o)  two  pictures  were  sold  at  auction  by  a  cata- 
logue, in  which  one  was  said  to  be  a  sea-piece  by  Claude  Lor- 
raine, and  the  other  a  fair  by  Teniers.     Lord  Kenyon  held  this 

(m)  See,  specially,  Stacley  v.  Bailey,  1  ranty  waa  exclasively  for  the  conrt  See 
H.  &  C.  405 ;  31  L.  J.  Ex.  4S3  ;  [Daifee  v.  1  Chitty  Contr.  (Uth  Eng.  ed.)  103,  and 
Mason,  8  Cowen,  25 ;  Whitney  v.  Sutton,  notes.  In  Stroud  v.  Pierce,  6  Allen,  413, 
10  Wend.  411 ;  Chapman  v,  March,  19  416,  it  appeared  that  the  vendor  of  a 
John.  290  ;  Stames  i;.  Erwin,  10  Ired.  piano-forte  affirmed  that  it  was  well  made 
226 ;  Foster  v.  Caldwell,  18  Yt.  176 ;  Brad-  and  would  stand  up  to  concert  pitch ;  and 
ford  V,  Bush,  10  Ala.  386;  Humphreys  r.  that  this  affirmation  was  untnie.  The 
Comline,  8  Blackf.  508 ;  House  v.  Fort,  court  mled  that  this  was  a  representation 
4  Blackf.  296 ;  Fogart  v.  Blackweller,  4  of  fact,  and  being  found  to  be  false  the 
Ired.  238 ;  McFarland  v.  Newman,  9  purchaser  was  entitled  to  recover  for  a 
Watts,  56 ;  Wolcott  v.  Mount,  7  Vroom,  breach  of  it.  The  vendor  claimed  that  it 
262.  If  there  be  any  doubt  upon  the  should  be  left  to  the  jury  to  find  whether 
evidence  whether  the  vendor  intended  to  the  above  language  was  intended  to  af- 
make  an  affirmation  or  to  express  an  firm  the  fact  or  express  an  opinion.  Chap- 
opinion  or  belief,  the  matter  should  be  man  J.  said:  "The  intent  of  the  party  is 
submitted  to  the  jury.  Morrill  v.  Wal-  immaterial.  The  legal  proposition  stated 
lace,  9  N.  H.  111.  See  Strond  v.  Pierce,  by  the  judge  was  correct."  See  Watson 
6  Allen,  413 ;  Whitney  v,  Sutton,  10  v.  Rowe,  16  Vt.  525 ;  Smith  v.  Justice,  13 
Wend.  411 ;  Foster  t;.  Caldwell,  18  Vt.  Wis.  600.] 

176;  Banmv.  Stevens,  2  Ired.  (N.  Car.)        (n)  [See  Morrill  v.  Wallace,  9  N.  H. 

Law,  411 ;  House  v.  Fort,  4  Blackf.  293;  111 ;  Stroud  v.  Pierce,  6  Allen, 413,  416 ; 

Murray  v.  Smith,  4  Daly  (N.  Y.),  277.  Tewkesbury  v,    Bennett,    31    Iowa,  83; 

Whether  the  statement,  made  by  seller  Horton  v.  Green,  66  N.  C.  596.    As  to 

of  a  cow,  that  "  she  is  all  right,"  is  a  war-  declarations  by  the  vendor  of  the  value  of 

ranty  of  her  soundness,  was  held  to  be  a  the  article  sold,  see  Ellis  v.  Andrews,  56 

question  for  the  jury,  in  Tuttle  v.  Brown,  N.  Y.  83  ;  Bishop  t;.  Small,  63  Maine,  18, 

4  Gray,  457.    But  in  Brown  v,  Bigelow,  and  cases  cited.] 
10  Allen,  242,  244,  it  was  held  that  the        (o)  2  £sp.  572. 
construction  of  a  written  contract  of  war- 
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no  warranty  that  the  pictures  were  genuine  works  of  these  mas- 
ters, but  merely  an  expression  of  opinion  by  the  vendor,  power  v. 
But  in  Power  v.  Barham,  (  p)  where  the  vendor  sold  by  ^^'^w^' 
a  bill  of  parcels,  "  four  pictures,  views  in  Venice,  Canaletti,"  it 
was  held  proper  that  the  jury  should  decide  whether  the  defend- 
ant meant  to  warrant  that  the  pictured  were  the  genuine  works 
of  Canaletti.  Lord  Denman  C.  J.  distinguished  the  case  from 
Jendwine  v,  Slade,  by  the  suggestion  that  Canaletti  (y)  was  a 
comparatively  modem  painter,  of  whose  works  it  would  be  pos- 
sible to  make  proof  as  a  matter  of  fact^  but  that  in  the  case  of 
very  old  painters  the  assertion  was  necessarily  a  matter  of  opin- 
ion. 

§  615.  In  a  sale  of  **  a  horse,  five  years  old ;  has  been  con- 
stantly driven  in  the  plough,  warranted ;  "  the  warranty   E^j^mpi^jg 
was  held  to  refer  to  soundness  only ;  C^)  and  where  the    <>'  ^^^- 

•^      ^  '^  struction 

sale  was  in  these  words  :  "  ReceiVfed  lOZ.  for  a  gray  four-    of  written 
year-old  colt,  warranted  sound  in  every  respect,"  the 
warranty  was  also  confined  to  soundness.  («)     And  in  still  another 
case,  where  the  sale  was  thus  worded :  "  Received  100?.  for  a  bay 
gelding  got  by  Cheshire  Cheese,  warranted  sound,"  it  was  held 
that  there  was   no  warranty  that  the  horse  was   of   the  breed 
named,  (t)     In  Lomi  v.  Tucker  (u)  the  sale  was  of  two    Lomi  v. 
pictures,  said  by  the  plaintiff  to  be  "  a  couple  of  Pons-    tucker, 
sins ; "  and  it  was  left  by  Lord  Tenterden  to  the  jury,  to  say 
whether  the  defendant  bought  the  pictures,  believing  them,  from 
the  plaintiff's  representation,  to  be  genuine ;  for  if  so,  he  was 
not  bound  to  take  them  unless  genuine.     In  Wood  v.   wood «. 
Smith  (x)  the  action  was  assumpnt^  and  the  proof  was   ^™**^- 

(p)  4  Ad.  &  E.  473.  of  description,  and  the  warranty  applica- 

{q)   Canaletti   died    in    1768;    Claude  ble  only  to  the  soundness  and  kindness. 

Lorraine  in   1682;   Teniers  the  yonnger  Willard  v.  Stevens,  24  N.  H.  271.    See 

in  1694.  Morrill  v.  Bemis,  37  Yt.  155.    A  bill  of 

(r)  Richardson  v.  Brown,  1  Bing.  344.  sale  of  a  horse  in  which  he  is  stated  as 

(a)  Badd  v.  Faimaner,  8  Bing.  48.  **  considered  sound/'  does   not  import  a 

{t)  Dickinson  v.  Gupp,  quoted  at  p.  50,  warranty  of  soundness.     Mason  v.  Howe, 

in  Bndd  v.  Fairroaner,  8  Bing.  48.     [See  16  Vt.  525  ;  Towell  v.  Gatewood,  2  Scam. 

Mallan  i;.  Radloff,  17  C.  B.  (N.  S.)  588;  22;  Baird  v.  Matthews,   6   Dana,   129; 

Ketchum  v.  Wells,  19  Wise.  25.    Where  Burdit  v.  Burdit,  2  Marsh.  143.] 

the  contract  of  sale  was,  "bought  one  red  (u)  4  C.  &  P.  15.    See,  also,  De  Sew- 

horse,  six  years  old,  for  one  hundred  and  hanberg  v.  Buchanan,  5  C.  &  P.  343. 

twenty-five  dollars,  which  I  warrant  sound  (x)  5  M.  &  R.  124. 
and  kind,"  the  age  was  held  to  be  a  matter 
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that  the  defendant  in  reply  to  the  plaintiff's  question  had  said 
that  a  mare  sold  was  "sound  to  the  best  of  his  knowledge," 
and  on  further  question,  had  refused  to  warrant,  saying,  "  I  never 
warrant ;  I  would  not  even  warrant  myself."  The  mare  was  un- 
sound, and  the  defendant  knew  it,  Gurney,  for  the  defendant, 
insisted  that  the  action  should  have  been  tort^  for  there  was  an 
express  refusal  to  warrant.  But  Lord  Tenterden,  at  the  trial, 
and  the  court  in  banco,  afterwards,  held,  that  on  these  facts  there 
was  a  qualified  warranty  that  the  mare  was  sound  to  the  beat 
of  the  defendant's  knowledge,  and  that  the  action  was  there- 
Powell  V,  fore  well  brought  in  assumpsit,  (jf)  In  Powell  v.  Hor- 
^^'^''°-  ton  {z)  the  sale  was  « of  mess  pork,  of  Scott  &  Co.," 
and  the  defendant  attempted  to  evade  his  responsibility  by  show- 
ing that  the  pork  delivered  jby  him  was  really  mess  pork,  con- 
signed to  him  by  Scott  &  Co. ;  but  proof  was  received  to  show 
that  those  words  meant  in  the  trade  mess  pork  manufactured  by 
Scott  &  Co.,  which  was  worth  more  in  the  market  than  the  article 
delivered  by  the  defendant,  and  the  court  held  the  defendant 
bound  by  a  wan-anty  that  the  pork  was  of  that  manufacture, 
Tates  t;.  And  in  Yates  v.  Pym,  (a)  the  court  refused  to  admit 
^"'  parol  evidence  of  the  usage  of  trade  to  qualify  an  ex- 

press warranty.  The  sale  was  of  "  prime  singed  bacon ;  and 
evidence  was  offered,  that  as  bacon  is  an  article  necessarily  de- 
teriorating from  its  first  manufacture,  a  usage  of  the  trade  was 
established,  that  a  certain  degree  of  deterioration,  called  average 
taint,  was  allowed,  before  the  article  ceases  to  become  "  prime  ba- 


(y)  [An  affirmation  by  the  rendor  that  Cowen,  438.  A  representatian  by  a  yen- 
a  horse  was  not  lame,  made  at  the  time  of  dor  upon  a  sale  of  floor  in  barrels,  that 
sale,  and  that  he  would  not  be  afraid  to  it  is  in  quality  superfine,  or  extra  super- 
warrant  that  the  horse  was  sound  every  fine,  and  worth  a  shilling  a  barrel  more 
way  as  far  as  he  knew,  was  held  to  amount  than  common,  coupled  with  the  assur- 
to  a  warranty.  Cook  v.  Moseley,  19  ance  to  the  purchaser's  agent  that  he  may 
Wend.  277.  So  where  in  an  action  for  a  rely  upon  such  representation,  is  a  war- 
breach  of  a  warranty  of  a  horse  the  proof  ranty  of  the  quality  of  the  flour,  and 
was,  that  the  plaintiff  said  to  the  defend-  the  vendor  is  liable  for  any  defect,  whether 
ant  that  he  would  not  exchange  unless  the  he  knew  of  it  or  not.  Carley  v.  Wilkins, 
defendant  would  warrant  his  horse  to  be  6  Barb.  557.  See  Beeman  v.  Buck,  3 
sound,  to  which  the  defendant  answered,  Vt.  53;  Ricks  v.  Dillahunty,  8  Porter, 
"  He  is  a  sound  horse  except  the  bunch  on  133.] 
his  le^."  The  horse  had  the  glanders.  [z)  2  Bing.  N.  C.  668. 
This  was  held  to  be  a  warranty  and  a  (a)  6  Taunt.  546. 
breach    of   it.     Roberts   v,   Morgan,    2 
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con,"  but  the  evidence  was  held  rightly  rejected.  (J)    In  Bywater 
V.  Richardson  (c)  a  notice  that  a  warranty  was  to  remain    5»T*'!'^  ^' 
in  force  only  till  twelve  o'clock  next  day,  was  construed   son. 
to  mean  that  the  vendor  was  responsible  only  for  such  defects  as 
might  be  pointed  out  before  that  hour ;  and  in  Chap-   Chapman 
man   v.  Gwyther  (d)  a  sale   of  a   horse,   "  warranted  ther. 
sound  for  one  month,"  was  also  construed  as  a  limitation  of  the 
vendor's  responsibility  to  such  faults  as  were  pointed  out  within 
the  month,  so  that  he  was  held  not  liable  for  a  defect  which  ex- 
isted at  the  time  of  the  sale,  but  was  not  discovered  till  more 
than  a  month  had  elapsed. 

§  616.  A  general  warranty  does  not  usually  extend  to  defects 
apparent  on  simple  inspection,  requiring  no  skill  to  dis-   General 
cover  them,  nor  to  defects  known   to    the  buyer,  (e)   ^t  exteai 

(6)  [See  Winsor  v,  Lombard,  18  Pick,  ance  of  the  horse  did  not  disclose  actual 

57,  cited  and  stated  in  note  (e)  below.]  Unsoundness.    The  unsoundness  was  not 

(c)  1  Ad.  &  £.  508.  patent.    Lameness  may  or  maj  not  make 

(d)  L.  R.  1  Q.  B.  464 ;  35  L.  J.  Q.  a  hone  unsound.  If  it  was  only  acci- 
B.  142.  See  Mesnard  v.  Aldridge,  3  dental  and  temporary,  it  would  not  be  a 
Eap.  271 ;  Buchanan  v.  Famshaw,  2  T.  breach  of  warranty;  but  if  it  was  chronic 
R.  745.  and  permanent,  arising  from  causes  which 

(e)  [Yandewalker  v.  Osmer,  65  Barb,  were  beyond  the  reach  of  immediate  rem- 
556,  561.  This  rule  does  not  apply  where  edies,  it  would  be  clearly  a  case  of  un- 
the  vendor  uses  art  to  conceal  and  does  soundness."  See  Birdseye  v.  Frost,  34 
conceal  such  defects.  Chadsey  v.  Greene,  Barb.  367.  Li  regard  to  the  rule  stated 
24  Conn.  562.  See  Richardson  v.  John-  in  the  text,  see  Williams  v.  Ingram,  21 
son,  1  La.  An.  389 ;  Dillard  v.  Moore,  2  Texas,  300 ;  Hill  v.  North,  34  Vt..  604 ; 
Eng.  (Ark.)  166;  Kenner  v.  Harding,  Dillard  v.  Moore,  2  Eng.  (Ark.)  166; 
Sup.  Ct  HI.  Jan.  T.  1877,  5  Cent.  Law  Fisher  v.  Pollard,  2  Head  (Tenn.),  314; 
Jonm.  116.  In  Brown  v.  Bigelow,  10  Mnlvany  v.  Rosenberger,  18  Penn.  St. 
Allen,  242,  it  was  held  that  a  bill  of  203 ;  Schuyler  v.  Russ,  2  Caines,  202 ; 
sale  of  "  one  horse,  sound  and  kind,"  is  Long  v.  Hicks,  2  Humph.  305 ;  Richard- 
a  warranty  of  soundness,  upon  which  the  son  v.  Johnson,  1  La.  An.  389 ;  Dana  v. 
rendor  is  liable  if  the  horse  proves  to  be  Boyd,  2  J.  J.  Marsh.  587 ;  Hudgins  v. 
permanently  lame,  although  the  purchaser  Ferry,  7  Ired.  102  ;  Yandewalker  v.  Osmer, 
knew  he  was  lame  a  week  before  the  sale,  65  Barb.  556.  Where  a  large  number  of 
and  his  lameness  was  talked  of  before  the  barrels  of  mackerel,  branded  under  the 
sale,  and  the  vendor  then  refused  to  give  inspection  laws  as  No.  I  and  No.  2  mack- 
a  warranty.  Bigelow  C.  J.  said  :  **  The  erel,  was  sold  under  a  warranty  that  they 
doctrine  that  a  warranty  of  soundness  were  of  that  grade  or  description,  it  was 
does  not  include  or  cover  patent  and  held  that  the  vendors  could  not  be  under- 
obvious  defects  rests  on  the  reasonable  stood  to  warrant  the  fish  free  from  rust, 
presumption  that  the  parties  could  not  although  it  appeared  that  mackerel  af- 
have  intended  the  warranty  to  apply  to  a  fected  by  rust  are  not  considered  as  No. 
defect  rendering  the  horse  unsound  which  1  and  No.  2,  but  only  to  warrant  that 
was  seen  and  known  to  both  parties  at  they  were  inspected  and  branded  as  such, 
the  time  of  sale.     But  here  the  appear-  Winson  v.  Lombard,  18  Pick.  57.    The 
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to  defects    gut  the  warranty  may  be  so  expressed  as  to  protect  the 

apparent  .  . 

onsiini)ie  buyer  against  the  consequences  growing  out  of  a  pat- 
Liddard  r.  ®°*  defect.  (/)  In  Liddard  v.  Kain  (gr)  the  sale  was  of 
Kain.  horses  known  to  the  buyer  to  be  affected,  one  with  a 

cough,  and  the  other  with  a  swelled  leg ;  but  the  vendor  agreed  to 
deliver  the  horses  at  the  end  of  a  fortnight,  sound  and  free  from 
blemish,  and  this  warranty  was  held  to  include  the  defects  above 
mentioned,  although  known  to  the  purchaser. 

§  617.  Margetson  v..  Wright,  (A)  which  was  twice  tried,  is  in- 
Margetson  structive  on  this  point.  The  sale  was  of  a  race-horse, 
V.  Wright,  which  had  broken  down  in  training,  was  a  crib-biter, 
and  had  a  splint  on  the  off  fore-leg.  The  horse  sound  in  other 
respects,  would  have  been  worth  5002.  if  free  from  the  defects 
named.  He  was  sold  by  the  defendant  to  the  plaintiff,  after  dis- 
closure of  these  defects,  for  90Z.  The  defendant  refused  to  give  a 
warranty  that  the  horse  would  stand  training,  and  refused  to  sign 
a  warranty  that  the  horse  was  "  sound,  wind  and  limb,"  without 
adding  the  words,  ^'at  this  time."  Six  months  afterwards  the 
horse  broke  down  in  training,  and  Park  J.  told  the  jury  that  the 
express  warranty  rendered  the  defendant  responsible  for  the  conse- 
quences of  the  splint,  though  it  was  known  to  the  purchaser ;  but 


sale  of  the  mackerel  in   this  case  was  in  which  they  were  kept  and  taken  care 

made  on  the  22d  May.    Shaw  C.  J.  said  :  of  after  the  inspection,  and  from  that  time 

**  In  the   sale   of  mackerel,  both  parties  to  the  sale,  and  as  there  was  no  descrip- 

must  be  presumed  to  be  acquainted  with  tion  embracing  these  particulars,  it  must 

the  inspection  laws,  both  must  be  under-  be  presumed  that  both  parties  relied  upon 

stood   to  know  the  season   of  the  year  the  faith  of  the   inspection  and  brand." 

when   this   species  of    fish   are  caught,  Parol  evidence  is  admissible  to  show  that 

packed,  and  branded,  and  the  species  of  the  vendor    informed    the  purchaser,  at 

damage  or  deterioration   to  which  they  the  time  of  the  sale,  of  the  defect  alleged, 

are  liable,  and  that  if  mackerel  are  sold  Schuyler  v.  Russ,  2  Caines,  202.] 

in  the  spring,  they  cannot  be  of  an  in-  (/)  [A  party  may  warrant  against  an 

spection  more  recent  than  that  of  the  pre-  obvious  and   patent   defect   as   well    as 

ceding  autumn.  With  these  circumstances  against  any  other.     Pinney   v.  Andru, 

mutually  understood,  we  have  no  doubt  41   Yt.    631.     See   Stucky  v.    Clybnm, 

that  when  these  fish  were  sold  as  No.  1  Cheves,  186 ;  Thompson  v.  Botts,  8  Mis- 

and  2,  the  understanding  of  the  parties  sou.  710;    Wilson  v.  Ferguson,   Cheves, 

was,  that  they  were  fish  packed,  inspected,  190;  Hambright  v.  Storer,  31  Geo.  300; 

and  branded  as  of  those  numbers  respec-  Scarborough  v.  Reynolds,  13  Richardson, 

tively."    "  In  this  respect  the  parties  re-  98 ;  House  v.  Fort,  4  Blackf .  293 ;  Fiaher 

ferred  to  the  brand,  and  to  this  extent  v.  Pollard,  2  Head  (Tenn.),  314.] 

they  acted  upon  the  faith  of  it    Then,  as  {g)  2  Bing.  183. 

there  was  no  express  warranty  of  the  act-  (A)  7  Bing.  603  ;  8  Bing.  454. 
nal  condition  of  the  fish,  or  of  the  manner 
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that  the  addition  of  the  words,  ^^  at  this  time,"   was  intended  to 
exclude  a  warranty  that  the  horse  would  stand  training.     On  mo- 
tion for  new  trial,  the  first  branch  of  this  ruling  was  held  erroneous. 
Tindal  C.  J.  saying :  "  The  older  books  lay  it  down  that  defects 
apparent  at  the  time  of  a  bargain  are  not  included  in  a  warranty, 
however  general,  because  they  can  form  no  subject  of  deceit  or 
fraud,  and  originally  the  mode  of  proceeding  on  a  warranty  was  by 
an  action  of  deceit,  grounded  on  a  supposed  fraud.     There  can, 
however,  be  no  deceit  where  a  defect  is  so  manifest  that  both 
parties  discuss  it  at  the  time ;  a  party,  therefore,  who  should  buy 
a  horse,  knowing  it  to  be  blind  in  both  eyes,  could  not  sue  on 
a  general  warranty  of  soundness.    In  the  present  case,  the  splint 
was  known  to  both  parties,  and  the  learned  judge  left  it  to  the 
jury  to  say  whether  the  horse  was  fit  for  ordinary  purposes.     His 
direction  would  have  been  less  subject  to  misapprehension  if  he 
had  left  them  to  consider  whether  the  horse  was  at  the  time  of  the 
bargain  sound,  wind  and  limb,  saving  those  manifest  dtfects  con- 
templated by  the  partiesJ*^     On  the  new  trial  then  ordered,  the 
plaintiff  proved  to  the  satisfaction  of  the  jury,  that  there  were  two 
kinds  of  splints,  some  of  which  cause  lameness,  and  others  do  not, 
and  that  the  splint  in  question  did  cause  a  subsequent  lameness, 
and  they  found  that  the  horse  at  the  time  of  the  sale,  ^^  had  upon 
him  the  seeds  of  unsoundness  arising  from  the  splint."    Held,  that 
this  result,  not  being  apparent  at  the  time,  and  the  buyer  not  being 
able  to  tell  whether  the  splint  was  one  that  would  cause  lameness, 
was  protected  by  the  warranty  that  the  horse  was  then  sound,  (i) 
§  618.  But  in  Tye  v.  Fynmore,  (A:)  where  the  sale  was  of  "  fair 
merchantable  sassafras  wood,"  the  purchaser  refused  to  Xye».Fyn- 
take  the  article,  alleging  that  these  words  meant  in  the  i^^^re. 
trade,  the  roots  of  the  sassafras  tree,  but  that  the  wood  tendered 
by  plaintiff  was  part  of  the  timber  of  the  tree,  not  worth  more  than 
one  sixth  as  much  as  the  roots.     In  answer  to  this  it  was  shown 
that  a  specimen  of  the  wood  sold  was  exhibited  to  the  buyer 
before  the  sale,  and  that  the  buyer  was  a  druggist,  well  skilled  in 
the  article.     Lord  Ellenborough  said :  '*  It  is  immaterial  that  the 
defendant  is  a  druggist,  and  skilled  in  the  nature  of  medicinal 
woods.     He  was  not  bound  to  exercise  his  skill,  having  an  express 

(t)  See,  also,  Batterfield  v.  Barronghs,        (Ic)  8  Camp.  462 ;  [Henshaw  v.  Robins, 
1  Salk.  211 ;  Soathern  v.  Howe,  2  BoUe,    9  Met.  83.] 
5 ;  2  Bl.  Com.  165,  166. 
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undertaking  from  the  vendor  as  to  the  quality  of  the  commod- 
ity. (0 

§  619.  The  meaning  of  the  word  "sound,"  when  used  in  the 
Meaning  ^^^^  ^^  horses,  has  been  the  subject  of  several  decisions, 
of  "sound-  2i^^  i^  ig  settled  that  the  interpretation  of  a  warranty  to 
warranty     that  cflFect  depends  much  on  cust<)m  and  usac^e,  as  well  as 

of  horses.  .  .  ^ 

upon  the  circumstances  of  the  particular  case.  The  rule 
Barnard,  was  fuUy  Considered  in  Kiddell  v.  Bumard.  (m)  A  ver- 
dict was  given  at  nisi  prius  in  favor  of  the  plaintiff,  who  had  pur- 
chased, with  a  warranty  of  soundness,  some  bullocks  at  a  fair. 
The  learned  judge  (Erskine  J.)  told  the  jury  that  the  plaintiff 
was  bound  to  show  that  at  the  time  of  the  sale  the  beasts  had 
some  disease,  or  the  seeds  of  some  disease  (n)  in  them  which 
would  render  them  unfit,  or  in  some  degree  less  fit,  for  the 
ordinary  use  to  which  they  would  be  applied.  On  the  motion 
for  new  trial,  Parke  B.  said :  "  The  rule  I  laid  down  in  Coates 
V,  Stevens  (o)  is  correctly  reported,  and  I  am  there  stated  to 
have  said :  '  I  have  always  considered  that  a  man  who  buys  a 
horse  warranted  sound,  must  be  taken  as  buying  him  for  imme- 
diate use,  and  has  a  right  to  expect  one  capable  of  that  use, 
and  of  being  immediately  put  to  any  fair  work  the  owner  chooses. 
The  rule  as  to  unsoundness  is,  that  if  at  the  time  of  the  sale  the 
horse  has  any  disease,  which  either  does  diminish  the  natural 

(/)  [Ante,  §  429,  note  (&) ;  Attwood  i^.  disguised  that  the  deception  could  not 
Small,  6  CI.  &  Fin.  (Am.  ed.)  233,  note  have  been  detected  bj  a  skilful  dealer  in 
(2);  First  National  Bank  v.  Grindstaff,  indigo,  without  resorting  to  an  analytical 
45  Ind.  158.  In.Henshaw  v.  Robins,  9  experiment,  so  that  no  neglect  can  be 
Met.  83,  89,  which  was  an  action  for  imputed  to  the  plaintiff  in  not  making  a 
breach  of  warranty  in  a  sale  of  indigo,  carefal  experiment."  But  the  law  will 
Wilde  J.  said :  "  The  plaintiff  is,  there-  not  permit  a  purchaser,  having  the  prop- 
fore,  entitled  to  recover,  unless,  by  the  erty  before  him,  and  defects  in  it  plainly 
examination  of  the  article  purchased,  he  discoverable,  to  shut  his  eyes  and  ears 
is  to  be  considered  as  having  waived  his  and  omit  to  use  his  senses,  and  pretend 
right  to  indemnity  under  the  warranty,  that  he  relied  on  the  representations  made 
On  this  qaestion  the  authorities  are  con-  by  the  vendor,  and  was  thereby  mis- 
flicting.  But  we  are  of  opinion  that  the  led.  Vandewalker  v,  Osmer,  65  Barb, 
examination  of   the  article  by  the  plain  556,  561.] 

tiff,  at  the  time  of  the  sale,  is  no  evidence  (m)  9   M.   &  W.  668;   and  see  Holli- 

of  his  intention  to  waive  any  legal  right,  day  v.  Morgan,  I    £.  &  £.  1 ;   28  L.  J. 

If  the  spurious  nature  of  the  article  might  Q.  B.  9. 

have  been  detected  on  inspection,  it  might  (n)  [Woodbury  v.   Bobbins,  10  Cnsh. 

have  been  otherwise,  but  we  must  infer,  520 ;    Stephens    v.   Cbappell,  3    Strobh. 

from   the  instruction   of  the  court,  that  80.] 

the  jury  found  that  the  article  was  so  (o)  2  Moo.  &  Bob.  157. 
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usefulness  of  the  animal  so  as  to  make  him  less  capable  of  work 
of  any  description,  or  which  in  its  ordinary  progress  will  diminish 
the  natural  usefulness  of  the  animal,  or  if  the  horse  has  either 
from  disease  or  accident  undergone  any  alteration  of  structure, 
that  either  actually  does  at  the  time,  or  in  its  ordinary  effects 
will,  diminish  the  natural  usefulness  of  the  horse,  such  horse  is 
unsound.  ( jp)  If  the  cough  actually  existed  at  the  time  of  the  sale 
as  a  disease,  so  as  actually  to  diminish  the  natural  usefulness  of 
the  horse  at  that  time,  and  to  make  him  less  capable  of  immediate 
work,  he  was  then  unsound ;  (^)  or  if  you  think  the  cough,  which, 
in  fact,  did  afterwards  diminish  the  usefulness  of  the  horse,  existed 
at  all  at  the  time  of  the  sale,  you  will  find  for  the  plaintiff.  I  am 
not  now  deUvering  an  opinion  formed  at  the  moment  on  a  new 
subject ;  it  is  the  result  of  a  full  previous  consideration.'  That  is 
the  rule  I  have  always  adopted  and  acted  on  in  cases  of  unsound- 
ness, although  in  so  doing  I  differ  from  the  contrary  doctrine  laid 
down  by  my  brother  Coleridge  in  Bolden  v,  Brogden."  (r)  '  All 
the  judges,  Alderson,  Gumey,  and  Rolfe  BE.,  concurred  in  this 
exposition,  the  first  named  saying  :  "  The  doctrine  laid  down  by 
my  brother  Parke  to-day,  and  in  the  case  of  Coates  v.  Stevens, 
is  not  new  law :  it  is  to  be  found  recognized  by  Lord  Ellen- 
borough  («)  and  other  judges  in  a  series  of  cases."  In  Balden  v. 
Bolden  v.  Brogden  (r)  which  it  is  submitted  was  over-  Brogden 

o  ^  ^  OTerruled 

ruled  in  Eiddell  v.  Bumard,  Coleridge  J.  had  told  the  by  Kiddeii 
jury  that  the  question  on  such  a  warranty  was  whether 
the  animal  had  upon  him  a  disease  calculated  permanently  to 
render  him  unfit  for  use,  or  permanently  to  diminish  his  useful- 
ness, (t^ 

ip)  [Bbberts  v,  Jenkins,  21  N.  H.  116,  eral  warranty  of  sonndnesB.    Whitney  v. 

119,   120  ;   Komegay  v.  White,  10  Ala.  Taylor,  54  Barb.  536.] 

255 ;    Barlon  v.  Young,   5    Harr.    233 ;  (q)  [See  Roberts  v.  Jenkins,  21  N.  H. 

Brown  v,  Bigelow,  10  Allen,  244,  245;  116;  Komegay  v.  White,  10  Ala.  255; 

Hook  V.  Stovall,  21  Geo.  69 ;  Croach  v,  Tatnm  v.  Mohr,  21  Ark.  349 ;  Thompson 

Cnl breath,  1 1  Rich.  9 ;  Woodbury  V.  Rob-  v.  Bertrand,  23  Ark.   730;    Merrick    v. 

bins,  10  Cash.  520 ;  Fondren  v,  Darfee,  Bradley,  19  Md.  50.] 

39  Miss.  324.    Bnt  a  temporary  and  cnr-  (r)  2  Moo.  &  Rob.  113. 

able  injury,  although  existing  at  the  time  (s)  Elton  v.  Brogden,  4  Camp.  281 ; 

of  sale,  if  it  does  not  injure  the  animal  Elton  v.  Jordan,  1  Stark.  127. 

for  present  service,  is  not  an  unsoundness.  (t)  See,  also,  Onslow  v.  Eames,  2  Stark. 

Roberts  v,  Jenkins,  sitpra*    The  fact  that  81 ;  Garment  v.  Barrs,  2  Esp.  673,  which 

a  mare  is  with  foal,  is  no  breach  of  a  gen-  seem  also  to  be  oyermled  by  Kiddell  v. 

Bumard. 
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§  620.  Ifc  may  be  convenient  to  state  some  of  the  defects  which 
Defects  have  been  held  to  constitute  unsoundness.  Any  orgamc 
^n  hdd"*  defect,  such  as  that  a  horse  had  been  nerved  ;  (w)  bone- 
to  consti-  spavin  in  the  hock ;  (a?)  ossification  of  the  cartilages  ;  (y) 
Boandness.  the  navicular  disease  {z)  and  thick  wind  (a)  have  been 
held  to  constitute  unsoundness  in  horses,  and  goggles  in  sheep.  (Vy 
But  roaring  has  been  held  not  to  be,  {c)  and  in  a  later  case  to 
be,  ((2)  unsoundness.  Crib-biting  {e)  has  been  held  to  be  not  un- 
soundness, but  to  be  covered  by  a  warranty  against  vices.  (/) 
Mere  badness  of  shape  that  is  likely  to  produce  unsoundness,  and 
which  really  does  produce  unsoundness,  is  not  a  breach  of  warranty 
of  soundness  if  the  unsoundness  does  not  exist  at  the  time  of  the 
sale.  As  where  a  horse's  leg  was  so  ill-formed  that  he  could 
not  work  for  any  length  of  time  without  cutting,  so  as  to  produce 
lameness ;  (jj)  or  had  curby  hocks,  that  is,  hocks  so  formed  as  to 
render  him  very  liable  to  throw  out  a  curb,  and  thus  produce 
lameness ;  (A)  or  thin-soled  feet,  also  likely  to  produce  lame- 
ness, (t)  But  a  horse  may  have  a  congenital  defect,  which,  in 
Hoiiiday  i».  ^^^^^ >  ^  unsoundness.  In  Holliday  v.  Morgan  (A)  a 
Morgan.  horse  sold  with  a  warranty  of  soundness,  had  an  unusual 
convexity  in  the  cornea  of  the  eye,  which  caused  short-sightedness, 
and  a  habit  of  shying.   The  direction  to  the  jury  was  that  ^'  if  they 

(u)  Best  V.  Osborne,  Rj.  &  Moo.  290.  Bob.  210.    [See  Dean  v,  Morej,  33  Iowa, 

\x)  Watson  v.  Denton,  7  C.  &  P.  85.  120.    In  Walker  v.  HolsiDgton,  43  Yt 

(y)  Simpson  v.  Potts,  Oliph.  Law  of  608,  a  hone  was  warranted  "  sound  and 

Horses,  224.  right,"  but  he  proved  to  be  a  "  cribber." 

(z)  Matthews  v.  Parker,  Oliph.  Law  of  The  court  said  :  "  Perhaps  this  horse  was 

Horses,  228  ;  and  Bywater  v.  Richardson,  physically  sound,  although  he  was  what 

1  Ad.  &  £.  598.  is  called  a  cribber,  and  perhaps  not ;  as  to 

(a)  Atkinson  v.  Horridge,  Oliph.  Law  that  we  make  no  decision  and  express  no 

of  Horses,  229.  opinion,  but  the  warranty  was  as* to  more 

(6)  Joliff  v.  Bendell,  Ry.  &  Moo.  136.  than  soundness,  it  was  that  the  horse  was 

(c)  Bassett  v.  CoUis,  2  Camp.  523.  sound  and  right.    A  fair  interpretation  of 

((f)  Onslow  V.  Eames,  2  Stark.  81.  this  warranty  would  make  it  mean  that 

(«)  Brcennenburgh   v.  Haycock,    Holt  the  horse  was  right  in  condact  and  behav- 

N.  P.  630.    [In  Washburn  r.  Cuddihy,  8  ior  —  as  to  all  matters  materially  afiect- 

Gray,  430,  it  was  held  that  crib-biting,  ing  its  yalue,  as  well  as  in  physical  condi- 

affecting  the  health  and  condition  of  the  tion,"] 

horse,  so  as  to  render  him  less  able  to  per-  (^)  Dickinson  o.  Follett,  1  Moo.  &  Rob. 

form  sendee  and  of  less  value,  is  unsound-  299. 

ness.    See  Paul  v.  Hard  wick,  sittings  at  (h)  Brown  v.  Elkington,  8  BC.  &  W. 

Westminster,  H.  T.  1831,  cited  1  Chittj  132. 

Contr.  (11th  Am.  ed.)  665,  note  (r).]  (»)  Bailey  v.  Forrest,  2  C.  &  K.  131. 

(/)    Scholefield   v.  Robb,  2  Moo.  &  (1;)  1  £.  &  £.  1 ;  28  L.  J.  Q.  B.  9. 
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thought  the  habit  of  shying  arose  from  defectiveness  of  vision, 
caased  by  natural  malformation  of  the  eye,  this  was  unsoundness. 
All  the  judges  held  this  direction  correct,  and  concurred  in  the 
doctrine  of  Kiddell  v,  Burnard,  (7)  that  the  true  test  of  unsound- 
ness is,  as  expressed  by  Hill  J.,  ''  whether  the  defect  complained 
of  renders  the  horse  less  than  reasonably  fit  for  present  use,^^ 

§  621.  Where  the  written  sale  contains  no  warranty,  or  ex- 
presses the  warranty  that  is  given  by  the  vendor,  parol  p^^^^i  ^^^_ 
evidence  is  inadmissible  to  prove  the  existence  of  a  war-  **®°*^®^?" 

*^  ^     ^  admissible 

ranty  in  the  former  case,  or  to  extend  it  in  the  latter,  by  to  prove 
inference  or  implication,  (m)     In  Kain  v.  Old  (w)  the  where  the 
bill  of  sale  in  the  usual  form,  contained  no  warranty  that  JJ^^ "  ^" 
the  vessel  sold  was  copper-fastened;  there  had  been  a  Kain  v. 
previous  written  representation  by  the  vendor  that  she 
was  copper-fastened.     Held  that  this  prior  representation  formed 

(0  9  M.  &  W.  668.  tain  price  per  pound,  and  to  deliver  it  at  a 
(in)  [See  Reed  v.  Wood,  9  Vt.  285;  certain  place,  and  afterwards  furnished 
Salem  Ind.  Co.  t^.  Adams,  23  Pick.  256 ;  and  delivered  the  specified  quantity,  and 
Lamb  v.  Crafts,  12  Met  353  ;  Battnrs  r.  made  and  signed  bills  of  parcels  in  which 
Sdlers,  5  H.  &  John.  117;  Dean  v,  the  article  was  denominated  "tallow," 
Mason,  4  Conn.  432 ;  Mumford  v.  Mc-  without  other  description  or  designation ; 
Fherson,  1  John.  414 ;  Wilson  v.  Marsh,  L.  accepted  the  tallow,  and  paid  the  agreed 
1  John.  503 ;  Van  Ostrand  v,  Beed,  1  price  for  it.  Upon  these  facts,  it  was  held, 
Wend.  424 ;  Whitmore  v.  The  South  Bos-  that  the  agreement  was  within  the  statute 
ton  Iron  Co.  2  Allen  58 ;  Foster  J.  in  of  frauds,  and  that  L.  could  not  recover 
Boardman  v,  Spooner,  13  Allen,  361,  and  for  a  breach  of  warranty  made  by  C.  at  the 
cases  cited  ;  Rice  v,  Forsyth,  41  Md.  389.  time  of  the  agreement,  that  the  tallow 
The  writing  is  supposed  to  contain  the  should  be  of  good  quality  and  color ;  and 
whole  contract  between  the  parties.  Ran-  also,  that,  if  the  delivery  of  the  tallow  by 
dall  V,  Rhodes,  1  Curtis  C.  C.  90;  Niles  C.  and  the  acceptance  and  payment  by  L. 
r.  Culver,  8  Barb.  205 ;  Sparks  v.  Mesick,  were  to  be  regarded  as  constituting  one 
65  N.  C.  440.  Where  a  bill  of  sale  of  a  entire  contract  of  sale,  yet  there  was  no 
vessel  was  executed  between  the  parties,  contract  of  warranty,  because  the  bill  of 
containing  a  warranty  of  soundness,  parol  parcels,  which  was  the  only  written  mem- 
evidence  was  held  inadmissible  to  prove  orandnm  signed  by  C,  specified  none,  and 
an  additional  warranty  of  soundness,  contained  no  description  or  denomination, 
Pender  v,  Fobes,  I  Der.  &  Bat.  250.  See,  from  which  a  warranty  could  be  inferred, 
also.  Smith  v.  Williams,  1  Car.  Law,  363 ;  Parol  evidence  of  the  warranty  was  ex- 
1  Murph.  426 ;  Peltier  v.  Collins,  2  Wend,  eluded,  in  this  case,  because  it  formed  a  part 
459;  Wood  v.  Ashe,  1  Stiobh.  407.  In  of  the  original  agreement,  all  of  which  was 
lAmb  V.  Crafts,  12  Met.  353,  it  appeared  within  the  statute  of  frauds;  and,  not  be- 
that  C,  whose  business  was  that  of  col-  ing  in  writing,  none  of  it  could  be  en- 
lecting  rough  tallow  and  preparing  it  for  forced,  and  no  warranty  accompanied  the 
market,  made  an  oral  agreement  with  L.  actual  delivery  of  the  tallow  and  the  giving 
to  furnish  him  with  a  certain  quantity  of  and  acceptance  of  the  bills  of  parcels, 
tallow,  of  good  quality  and  color,  at  a  cer-  (n)  2  B.  &  C  627. 

37 
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no  part  of  the  contract,  and  was  not  a  warranty.  Abbott  C.  J. 
thus  expounded  the  law :  "  Where  the  whole  matter  passes  in 
parol,  all  that  passes  may  sometimes  be  taken  together  as  forming 
parcel  of  the  contract,  though  not  always  ;  because  matter  talked 
of  at  the  commencement  of  a  bargain,  may  be  excluded  by  the 
language  used  at  its  termination.  But  if  the  contract  be  in  the 
end  reduced  into  writing  nothing  which  is  not  found  in  the  writ- 
ing can  be  considered  as  a  part  of  the  contract.  A  matter  antece- 
dent to  and  dehors  the  writing,  may  in  some  cases  be  received  in 
evidence,  as  showing  the  inducement  to  the  contract,  such  as  a 
representation  of  some  particular  quality  or  incident  to  the  thing 
sold ;  but  the  buyer  is  not  at  liberty  to  show  such  a  representa- 
tion, unless  he  can  also  show  that  the  seller,  by  some  fraud,  pre- 
vented him  from  discovering  a  fault  which  he,  the  seller,  knew  to 
exist."  (o) 

§  622.  But  where  the  written  paper  was  in  the  nature  of  an  in- 
formal receipt  merely,  held  that  parol  evidence  of  a  warranty  was 
Dickson  v,  admissible,  (j)}  In  Dickson  v.  Zizinia  ( j)  there  was  an 
Zizinia.       exprcss  Warranty  that  a  cargo  of  Indian  com,  sold  to  the 

(o)  See,  also,  Pickering  v.  Dowson,  4  cate,  and  considered  in  point.    The  case 

Taunt.  779 ;  Wright  i;.  Crookes,  1  Scott  of  Wallace  ».  Rogers,  2  N.  H.  506,  was 

N.  R.  685.  decided  on  similar   principles.    Bills  of 

ip)  Allen  V.  Fink,  4  M.  &  W.  140.  [In  parcels,  it  is  said,  introdace  an  exception 
Bradford  v.  Manly,  13  Mass.  139,  where  to  the  general  rule  respecting  the  admissi- 
a  bill  of  parcels  was  given  by  the  vendor  bility  of  parol  evidence,  being  informal 
to  the  purchaser,  in  which  the  article  sold  documents,  intended  only  to  specify  prices, 
was  described  as  a  certain  quantity  of  quantities,  and  a  receipt  of  payment,  and 
"  cloves,"  the  purchaser  was  allowed  to  not  being  used  or  designed  to  embody  or 
prove  by  parol  that  the  sale  was  by  sam-  set  oat  the  terms  and  conditions  of  a  con- 
pie,  and  that  the  article  delivered  was  in-  tract  of  bargain  and  sale.  Hazard  i;.  Lor- 
fierior  in  quality  to  the  sample.  See  Wil-  ing,  10  Cush.  267  ;  Schenck  v,  Saunders, 
liams  V.  Stafford,  8  Pick.  250.  In  Hogins  13  Gray,  37,  41,  42 ;  Fletcher  v.  Willard, 
V.  Plympton,  11  Pick.  97,  there  was  a  14  Pick.  464;  Hildreth  v.  O'Brien,  10 
written  agreement  of  the  vendor,  by  which  Allen,  104 ;  Stacy  v.  Kemp,  97  Mass.  168 ; 
he  undertook  to  ship  to  the  purchaser  a  Frost  v.  Bianchard,  97  Mass.  155 ;  Board- 
certain  quantity  of  "good  fine  wine,"  and  man  v.  Spooner,  13  Allen,  353;  Atwater 
acknowledged  the  receipt  of  payment,  and  i^.  Clancy,  107  Mass.  369  ;  Harris  v.  John- 
in  an  action  by  the  purchaser  to  recover  ston,  3  Cranch,  311 ;  Wallace  v.  Rogers, 
of  the  vendor  for  delivering  wine  inferior  2  N.  H.  506 ;  Sutton  ».  Crosby,  54  Barb, 
to  the  description,  parol  evidence,  offered  80;  Foot  v.  Bentley,  44  N.  Y.  166.  The 
by  the  vendor,  was  admitted  to  show  the  cases  are  numerous  in  which  parol  evi- 
actual  terms  of  the  case,  and  that  he  dence  has  been  held  admissible  to  explain 
shipped  the  wine  selected  by  the  purchaser,  and  qualify  a  warranty  contained  in  a  bill 
Bradford  v.  Manly,  supra,  was  cited  in  this  of  parcels.    See  Atwater  v,  Clancy,  Has- 

(q)  10  C.  B.  602  ;  20  L.  J.  C.  P.  72. 
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plaintiff,  should  be  equal  to  the  average  of  shipments  of  Salonica 
of  that  season,  and  should  be  shipped  in  good  and  merchantable 
condition,  and  the  court  refused  to  allow  the  warranty  to  be  ex- 
tended by  evidence  or  implication,  so  as  to  render  the  defendant 
answerable  that  the  corn  should  be  in  fit  condition  for  a  foreign 
voyage.  But  in  Bigge  v.  Parkinson,  (r)  .where  the  ven-  3.  ^ 
dor  gave  a  written  guaranty  that  stores  furnished  for  a  i*""kinsoii. 
troop-ship  should  pass  survey  by  the  East  India  Company's  offi- 
cers, this  was  held  not  to  dispense  the  vendor  from  the  warranty 
implied  by  law,  («)  that  the  provisions  should  be  reasonably  fit 
for  use  for  the  intended  purpose.  In  Bywater  v.  Rich-  Bywater  v 
ardson  (i)  there  was  a  warranty  of  soundness,  but  the  Richardson, 
purchase  was  made  at  the  repository,  where  there  was  a  rule 
painted  on  a  board  fixed  to  the  wall,  that  a  warranty  of  soundness, 
when  given  there,  was  to  remain  in  force  only  until  twelve  o'clock 
at  noon  on  the  next  day  after  the  sale ;  and  the  court  held,  on 
proof  of  the  buyer's  knowledge  of  the  rules,  that  the  warranty  was 
limited,  and  it  was  the  same  as  if  the  seller  had  told  him  that  he 
would  warrant  the  horse  against  such  defects  only  as  might  be 
pointed  out  within  twenty-four  hours. 

§  623.  Blackstone  says  that  "  The  warranty  can  only  reach  to 
things  in  being  at  the  time  of  the  warranty  made,  and    Warranty 
not  the  things  in  futuro  :  as  that  a  horse  is  sound  at  the   Boimdness. 

ard    V.  Loring,  Boardman    v.   Spooner,  bought  and  sold  note  being  silent  npon 

Frost  v.  Blanchard,  and  other  cases  above  the    subject;    Boorman    v.    Jenkins,    12 

cited ;  Henshaw  v.  Robins,  9  Met.  83,  87  ;  Wend.  567 ;  and  to  prove  that  the  vendor 

Pike  V.  Fay,  101  Mass.  136,  137  ;  Harris  informed  the  purchaser,  at  the  time  of  the 

V.  Johnston,  3  Cranch,  311.  A  bill  of  sale  sale,  of  the  defect  charged.    Schuyler  v. 

of  a  horse,  containing  also  a  receipt  for  Buss,  2  Caines,  202.    But  a  paper  pur- 

the  payment  of  the  pric^,  does  not  exclude  porting  to  be  a  receipt,  but  containing  in 

parol  evidence  that  the  vendor,  at  the  time  truth  a  complete  contract  between  the  par- 

of  the  sale,  warranted  the  horse  sound,  ties  to  it,  cannot  be  explained  by  parol,  as 

Hersom  v.   Henderson,  21   N    H.    224 ;  can  be  more  general  receipts  for  property 

Filkius  r.  Whyland,  24  Barb.  379.     So  or  money.    Niles  v.  Culver,  8  Barb.  205 ; 

a  transfer  of  personal  property  may  be  Goodyear  v,  Ogden,  4  Hill,  104 ;  Stone  v, 

shown  by  parol  evidence  to  have  been  only  Vance,  6  Ham.  (Ohio)   247  ;  Batturs  v. 

a  pledge,  although  accompanied  by  a  bill  Sellers,  5  H.  &  John.  117  ;  S.  C.  6  H.  & 

of  parcels  in  this  form :  ''  A.  B.  bought  of  John.  249  ;    Chapman  v.  Searle,  3  Pick. 

C.  D.  [certain  goods  described].   Received  38 ;  Kice  v.  Forsyth,  41  Md.  389.] 

payment,  C.  D."    Hazard  v.  Loring,  10  (r)  7  H.  &  N.  955;  31  L.  J.  £x.  301,  in 

Cnsh.  267  ;  Whitaker  v.  Sumner,  20  Pick.  Cam.  Scacc 

399.    Parol  evidence  is  admissible  to  show  (s)  Pos(,  Implied  Warranty  of  Quality, 

a  usage  of  trade  as  to  the  mode  of  making  (t)  1  Ad.  &  £.  508. 
salesy  the  written  memorandum  and  the 
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buying  of  him,  not  that  he  will  be  sound  two  years  hence."  (ti) 
But  the  law  is  now  different,  as  is  explained  by  Mr.  Justice  Cole- 
ridge in  his  notes  on  this  passage.  Lord  Mansfield,  also,  in  a 
case  (2;)  where  this  passage  was  cited,  said  :  ^'  There  is  no  doubt 
but  you  may  warrant  a  future  event."  (y) 

§  624.  Warranties  are  sometimes  given  by  agents,  without  ex- 

Wamnties   press  authority  to  that  effect.    In  such  cases  the  question 

y  agen  8.    ^^^^^  ^^  j^  |.jjg  power  of  an  agent,  who  is  authorized  to 

rule.  sell,  to  bind  his  principal  by  a  warranty.     The  general 

rule  is,  as  to  all  contracts  including  sales,  that  the  agent  is  au- 
thorized to  do  whatever  is  usual  to  carry  out  the  object  of  his 
agency,  and  it  is  a  question  for  the  jury  to  determine  what  is 
usual,  (z)  If  in  the  sale  of  the  goods  confided  to  him  it  is  usual 
in  the  market  to  give  a  warranty,  the  agent  may  give  that  war- 
Alexander  ranty  in  order  to  effect  a  sale,  (a)  Thus,  in  Alexander 
r.  GibsoQ.     ^^  Gibson,  (6)  a  servant  who  was  sent  to  sell  a  horse  at 

(u)  8  Bl.  Com.  166.  52  N.  H.  416,  421 ;  Palmer  v.  Hatch,  46 

(x)  Eden  v,  Parkinson,  2  Dong.  735.  Missou.  585 ;  Randall  v.  Kehlor,  60  Maine, 

ly)  [See  Upton  v.  Saffolk  County  Mills,  87  ;  Fay  v,  Richmond,  43  Vt.  25 ;  Marray 

11  Cnsh.  586;   Pike  v.  Fay,  101    Mass.  v.  Brooks,  41  Iowa,  45.    Where  the  cus- 

184 :  Swett  V,  Sbumway,  102  Mass.  365,  tomary  mode  of  selling  certain  kinds  of 

368 ;    Fatman  v.  Thompson,  2  Disney,  merchandise  is  by  sample,  if  an  agent  is 

482.]  employed  to  make  the  sale,  he  may  select 

(z)  Baylifie  v.  Bntterworth,  1  Ex.  425 ;  the  sample  and  bind  his  principal  to  the 

Graves  v.  Legg,  in  Cam.  Scacc.  2  H.  &  N.  warranty  resulting  from  a  sale  by  sample. 

210 ;  26  L.  J.  Ex.  316 ;  Pickering  1;.  Busk,  Andrews  v,  Kneeland,  6  Cowen,  354.    An 

15  East,  38.  agent  to  sell  would  unquestionably,  in  all 

(a)  [The  American  decisions  are  gen-  cases,  be  authorized  to  affect  his  principal 

erally  in  harmony  with  the  doctrine  of  the  with  a  warranty  that  the  article  sold  would 

text.    Skinner  v,  Gunn,  9  Porter,  305 ;  answer  the  description  g^Ten  of  it  in  the 

Gaines  v,  McKinley,  1  Ala.  (N.  S. )  446 ;  power  or  direction  under  which  the  sale 

Bryant  v,  Moore,  26  Maine,  84,  87 ;  Sand-  was  made.    See  Upton  v.  Suffolk  County 

ford  V.  Handy,  23  Wend.  260 ;  Nelson  v.  Mills,   1 1   Cush.  586.    But  though    the 

Cowing,  6  Hill,  337  ;  Hunter  v.  Jameson,  power  to  sell  may  authorize  the  agent  to 

6  Ired.  252 ;  Williamson  v.  Connaday,  3  warrant  the  present  condition  or  quality 

Ired.  849 ;  Woodford  v.  McClenahan,  4  of  the  article  sold,  yet  there  is  no  implica- 

Gilman,  85 ;  Bradford  v.  Bush,  10  Ala.  tion,  from  such  power  of  an  authority  to 

386;  Peters  9.  Famsworth,  15  Vt.  155;  warrant  its  future  condition,  e.  g,  that 

Boothby  v.  Scales,  27  Wis.  626  ;  Taggart  flour  shall  keep  sweet  on  a  voyage  to  Cal- 

t;.  Stanbery,  2  McLean,  543, 544  ;  Lane  v.  ifomia.    Upton  v.  Suffolk  County  Mills, 

Dudley,  2  Murph.  119 ;  Ezell  i;.  Franklin,  11  Cnsh.  586.    See  Randall  v,  Kehlor,  60 

2Sneed  (Tenn.),  236;  Groom  v.  Shaw,  1  Maine,  37,  47.    In  Blood  v,  French,  9 

Florida,  211;   Upton  v,  Suffolk  County  Gray,  197,   198,  Bigelow  J.  said,  "We 

Mills,  11  Cush.  586, 589;  Morris  v.  Bowen,  doubt  whether,  in  an    ordinary  sale  of 

(6)  2  Camp.  555.    See,  also,  Helyear  v.  Hawke,  5  Esp.  72. 
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afair^  and  receive  the  price,  was  held  by  Lord  EUenborough  to  be 
authorized  to  give  a  warranty  of  soundness,  because  ^^  this  is  the 
common  and  usual  manner  in  which  the  business  is  done."  In 
Dingle  v.  Hare  (<;)  an  agent  selling  guano  was  held  Dingle  v. 
authorized  to  warrant  it  to  contain  thirty  per  cent,  of  ^*"* 
phosphate  of  best  quality,  the  jury  having  found  as  a  fact,  that 
ordinarily  these  manures  were  sold  with  such  a  warranty,  all 
the  judges  agreeing,  and  Byles  J.  saying  :  '^  It  is  clear  law,  that 
an  agent  to  sell  has  authority  to  do  all  that  is  necessary  and  usual 
in  the  course  of  the  business  of  selling,  and  if  it  was  usual  in  the 
trade  for  the  seller  to  warrant,  Wilson  (the  agent)  had  authority 
to  warrant." 

§  625.  In  Brady  v,  Todd,  (d)  the  common  pleas  had  before  it 
the  subject  of  warranty  of  a  horse,  by  a  servant  author-  Brady  v. 
ized  to  sell,  and  Erie  C.  J.  gave  the  unanimous  decision  ^^^' 
of  the  judges  after  advisement.  As  this  is  the  most  authoritative 
exposition  of  the  present  state  of  the  law  on  this  point,  full 
extracts  are  given.  The  facts  were,  that  the  plaintiff  applied 
to  the  defendant,  who  was  not  a  dealer  in  horseSy  but  a  trades- 
man in  London,  having  also  a  farm  in  Essex,  in  order  to  buy 
the  horse,  and  the  defendant  thereupon  sent  his  farm-bailiff  with 
the  horse  to  the  plaintiff,  with  authority  to  sell,  but  none  to  war- 
rant. The  bailiff  warranted  the  horse  to  be  sound  and  quiet  in 
harness ;  and  it  was  contended  that  ^^  an  authority  to  an  agent 
to  sell  and  deliver  imports  an  authority  to  warrant,"  which  the 
court  held  to  be  an  undecided  point.  After  referring  to  Helyear 
V.  Hawke  and  Alexander  v.  Gibson,  supra^  and  Fenn  v,  Harri- 
son, (e)  the  learned  chief  justice  said :  "  We  understand  those 
judges  to  refer  to  a  general  agent  employed  for  his  principal  to 

goods  bj  auction,  an  auctioneer  virtute  of  trade,  to  warrant  goods  sold  by  him  to 

officii  has  anj  right  or  authority  to  war-  be  of  merchantable  quality.      Where  a 

rant  goods  sold  by  him  in  the  absence  of  party  adopts  a  sale  made  by  another,  for 

any  express  authority  from  his  principal  him  as  his  agent,  he  cannot  repudiate  a 

to  do  so,  and  without  proof  of  some  known  warranty  made  by  the  agent  of  the  article 

and  established  usage  of  trade,  from  which  sold,  which  was  an  essential  part  of  the 

an  authority  can  be  implied."    At   all  contract.    Churchill  v.  Palmer,  115  Mass. 

erents,  the  court  held  in  the  case  that  an  310.] 

anctioneer  has  no  authority  to  bind  an  ad-  (c)  7  C.  B.  N.  S.  145 ;  29  L.  J.  C.  P. 

ministrator  personally  to  a  warranty  of  144. 

the  condition  of  goods  of  the  intestate.  {d)  9  C.  B.  N.  S.  592 ;  30  L.  J.  C.  P. 

So  it  was  held  in  Dodd  v.  Earlow,   II  223. 

Allen,  426,  that  a  merchandise  broker  can  («)  3  T.  R.  759. 

hare  no  implied  authority,  from  the  usage 
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carry  on  his  business,  that  is,  the  business  of  horse-dealing,  in 
which  case  there  would  be  by  law  the  authority  here  contended  for. 
....  It  is  also  contended  that  a  special  agent,  without  any  ex- 
press authority  in  fact,  might  have  an  authority  by  law  to  bind 
his  principal,  as  where  the  principal  holds  out  that  the  agent  has 
such  authority,  and  induces  a  party  to  deal  with  him  on  the  faith 
that  it  is  so.  In  such  a  case  the  principal  is  concluded  from  deny- 
ing this  authority  as  against  the  party  who  believed  what  was 
held  out  and  acted  on  it  (see  Pickering  v.  Busk),  (/)  but  the 
facts  do  not  bring  the  defendant  within  this  rule.  The  main  re- 
liance was  placed  on  the  argument  that  an  authority  to  sell  is  by 
implication  an  authority  to  do  all  that,  in  the  usual  course  of  sell- 
ing, is  required  to  complete  a  sale,  and  that  the  question  of  war- 
ranty is,  in  the  usual  course  of  a  sale,  required  to  be  answered  ; 
and  that,  therefore,  the  defendant  by  implication  gave  to  Greigg 
(the  farm-bailiflf)  an  authority  to  answer  that  question,  and  to 
bind  him  by  his  question.  It  was  a  part  of  this  argument  that  an 
agent  authorized  to  sell  and  deliver  a  horse  is  held  out  to  the 
buyer  as  having  authority  to  warrant.  But  on  this  point,  also,  the 
plaintiff  has,  in  our  judgment,  failed.  "  We  are  aware  that  the 
question  of  warranty  frequently  arises  upon  the  sale  of  horses,  but 
we  are  also  aware  that  sales  may  be  made  without  any  warranty, 
or  even  an  inquiry  about  warranty.  If  we  laid  down  for  the  first 
time  that  the  servant  of  a  private  owner ^  intrusted  to  sell  and  de- 
deliver  a  horse  on  one  particular  occasion^  is  therefore  by  law 
authorized  to  bind  his  master  by  a  warranty,  we  should  establish 
a  precedent  of  dangerous  consequence.  For  the  liability  created 
by  a  warranty  extending  to  unknown  as  well  as  known  defects,  is 
greater  than  is  expected  by  persons  inexperienced  in  law  ;  and  as 
everything  said  by  the  seller  in  bargaining  may  be  evidence  of  war- 
ranty to  the  effect  of  what  he  said,  an  unguarded  conversation 
with  an  illiterate  man  sent  to  deliver  a  horse  may  be  found  to 
have  created  a  liability  which  would  be  a  surprise  equally  to  the 
servant  and  the  master.  We  therefore  hold,  that  the  buyer  tak- 
ing a  warranty  from  such  an  agent  as  was  employed  in  this  case, 
takes  it  at  the  risk  of  being  able  to  prove  that  be  had  the 
principalis  authority,  and  if  there  was  no  authority  in  fact,  the 
law  does  not,  in  our  opinion,  create  it  from  the  circumstances. 
....  It  is  unnecessary  to  add,  that  if  the  seller  should  repudi- 

(/)  15  East,  38. 


PABT  n.]  WARRANTY.  583 

ate  the  warranty  made  by  his  agent,  it  follows  that  the  sale  would 
be  void,  there  being  no  question  raised  upon  this  point." 

§  626.  In  Howard  v.  Sheward  (^)  the  general  rule  that  the 
agent  of  a  horse-dealer  has  an  implied  authority  to  war-  Howard  «. 
rant  soundness  when  making  sale  of  a  horse,  was  recog-  Sheward. 
nized,  and  it  was  further  held  that  a  purchaser  under  such  a 
warranty  would  be  protected,  even  though  the  agent  had  been 
privately  instructed  not  to  warrant ;  and  therefore  that  evidence 
was  not  admissible  to  show  a  custom  of  horse-dealers  not  to  war- 
rant in  cases  where  a  horse  sold  has  been  examined  by  a  compe- 
tent veterinary  surgeon  and  pronounced  sound.  (A) 

SECTION   n.  —  IMPLIED  WABBANTY  OF  TITLE. 

§  627.  The  law  in  relation  to  the  implied  warranty  of  title  in 
chattels  sold  was  in  an  unsettled  state  until  a  recent  de-  implied 
cision  in  the  common  pleas,  which  has  gone  far  toward  of  title. 
establishing  a  satisfactory  rule.     In  the  examination  of  the  sub- 
ject, it  will  be  found  that  on  some  points  there  is  no  conflict  of 
opinion.     First.  It  is  well  settled  that  in  an  executory  Warranty 
agreement  the  vendor  warrants,  by  implication,  his  title   executory 
in  the  goods  which  he  promises  to  sell.    Plainly,  nothing   "greement. 
could  be  more  untenable  than  the  pretension  that  if  A.  promised 
to  sell  100  quarters  of  wheat  to  B.,  the  contract  would  be  fulfilled 
by  the  transfer,  not  of  the  property  in  the  wheat,  but  of  the  pos- 
session of  another  man's  wheat.     Secondly.   It  is  also   Affirma- 
universally  conceded,  that  in  the  sale  of  an  ascertained    vendor 
specific  chattel,  an  affirmation  by  the  vendor  that  the  chattel  is 
chattel  is  his^  is  equivalent  to  a  warranty  of  title ;  and   warranty 
that  this  affirmation  may  be  implied  from  his  conduct,  as  ^'.  V"®' 
well  as  from  his  words,  and  may  also  result  from  the  mation 
nature  and  circumstances  of  the  sale.     But  it  has  been  pif^  f^m 
said,  thirdly,  that  in  the  absence  of  such  implication,   J^^co^^^^*- 
and  where  no  express  warranty  is  given,  the  vendor,  by   of  such  af- 
the  mere  sale  of  a  chattel,  does  not  warrant  his  title  and   qucare  t  ' 
ability  to  sell,  though  all  again  admit,  fourthly,  that  if  ^^^^^^^e 
in  such  case  the  vendor  knew  he  had  no  title,  and  con-  has  no  title, 
cealed  that  fact  from  the  buyer,  he  would  be  liable  on  ceais  the 
the  ground  of  fraud.  (%)  freud.  " 

07)  L.  R.  2  C.  P.  148.    .  (f)  [In  Sweetman  v.  Prince,  62  Barb. 

(^)  [See   Bryant  v.  Moore,  26  Maine,    256,  267,  Mallin  J.  said :  "  It  is  not  nec- 

84,  87.]  essury  to  cite  authorities  to  show  that  a 
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§  628.  The  one  controverted  question  is  thus  narrowed  to  this 
One  ques-     point,  whether  in  the  sale  of  a  chattel  an  innocent  ven- 

tiOD  only        "*• 

that  is  con-  dor  by  the  mere  act  of  sale  asserts  that  he  is  owner,  for 
Tx.       . '     if  so,  he  warrants  according  to  the  second  of  the  fore- 

Discussion  '  ^     o^ 

of  the  Bub-    going  rules.     The  negative  is  stated  to  be  the  true  rule 

ject  and  re-       «   ,  ,  .  .        .  .  «       ,  -     ,  ,, 

view  of  the  ot  law  on  this  poiut  in  recent  text-books  of  deservedly 
ties.^"'  high  repute,  (h)  Undoubtedly,  in  some  of  the  ancient 
authorities  on  the  common  law,  the  rule  is  substantially  so  stated. 
In  Noy's  Maxims,  c.  42,  it  is  said :  "  If  I  take  the  horse  of  an- 
other man  and  sell  him,  and  the  owner  take  him  again,  I  may 
have  an  action  of  debt  for  the  money ;  for  the  bargain  was  per- 
fect by  the  delivery  of  the  horse,  and  caveat  emptor :  "  and  in  Co. 
Lit.  102  a,  Coke  says :  "  Note,  that  by  the  civil  law  every  man  is 
bound  to  warrant  the  thing  he  selleth  or  conveyeth,  albeit  there 
be  no  express  warranty ;  but  the  common  law  bindeth  him  not 
unless  there  be  a  warranty,  either  in  deed  or  in  law,  for  caveat 
emptor, ^^  Blackstone,  however,  gives  the  contrary  rule,  (T)  "  if  the 
vendor  sells  them  as  his  own."  But  the  authority  mainly  relied 
on  by  the  learned  authors  mentioned  in  the  note  is  the  elabo- 
rate opinion  given  by  Parke  B.  in  the  case  of  Morley  v.  Atten- 
borough,  (m)  where  the  dicta  of  that  eminent  judge  certainly 
sustain  the  proposition,  although  the  point  was  not  involved  nor 
decided  in  the  case. 

§  629.  It  is,  however,  the  fact  that  no  direct  decision  has  ever 

purchaser  of  personal  property  cannot  de-  liable  to  the  tme  owner  for  the  valae  of 
feat  a  recovery  for  the  price  by  showing  the  property,  having  had  it  in  bin  posses- 
tbat  the  property  is  owned  by  another,  sion  and  use."  See,  however,  Grose  v. 
unless  he  has  been  ousted,  or  there  has  Hennessey,  13  Allen,  389,  in  which  it  ap- 
been  a  recovery  by  the  true  owner.  But  pears  to  have  been  held  that,  in  an  action 
there  is  this  important  qualification  of  the  on  a  breach  of  an  implied  warranty  of 
rule  —  that  if  the  seller  has  been  guilty  of  title,  it  is  immaterial  that  the  purchaser 
fraud  or  deceit  in  the  sale,  proof  of  the  of  the  chattel  has  not  been  disturbed  in 
fraud  will  defeat  an  action  for  the  price,  his  possession.  See,  also,  Perkins  t%  Whe- 
although  there  has  been  no  ouster  nor  Ian,  116^Mass.  542,  544.  The  right  of 
recovery  had  by  the  true  owner.  But  it  action  for  a'  breach  of  the  implied  war- 
seems  to  me  that  where  the  vendor  is  not  ranty  of  title  accrues  at  the  time  of  the 
the  owner  of  the  property  sold,  he  is  not  sale.  Perkins  &.  Whelan,  supra.l 
entitled  to  have  it  returned  when  he  has  (k)  Chitty  on  Cont.  414  (9th  ed.); 
been  guilty  of  a  fraudulent  concealment  Broom's  Legal  Max.  766  (4th  ed.) ; 
or  representation  as  to  his  title,  as  he  Leake  on  Cont  198;  2  Taylor  on  Ev. 
would  be  if  he  were  owner,  and  had  been  997 ;  Bullen  &  Leake,  Prec.  of  PI.  229, 
guilty  of  some  other  fraud  in  reference  to  230. 
the  property;  and  one  very  conclusive  (/)  2  Bl.  Com.  451. 
reason  is,  that   the  purchaser  is  himself        (m)  3  Ex.  500. 
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been  given  in  England  to  the  effect  that  where  a  man  sells  a  chat- 
tel he  does  not  thereby  warrant  the  title,  (n)  It  has  been  often 
said  in  cases  that  such  was  the  rule  of  law,  but  no  case  has  been 
decided  directly  to  that  effect.  Since  the  decision  in  Morley  v. 
Attenborough,  there  have  been  repeated  references  to  the  dicta 
contained  in  the  opinion  of  Parke  B.  on  this  point,  and  dissatisfac- 
tion with  them  has  been  more  than  once  suggested.  It  will  be 
quite  sufficient  to  confine  the  review  of  the  decisions  to  Morely  v. 
Attenborough  and  the  subsequent  cases,  as  they  contain  a  full  dis- 
cussion of  the  whole  subject,  and  reference  to  all  the  old  authori- 
ties, except  one  to  be  specially  noticed. 

§  630.  Morley  v.  Attenborough  (o)  was  the  case  of  an  auction 
sale,  by  order  of  a  pawnbroker,  of  unredeemed  pledged  Morley  v. 
goods,  eo  nomine^  and  the  court  decided  that  in  the  ab-  borough, 
sence  of  an  express  Warranty  all  that  the  pawnbroker  asserted  by 
his  offer  to  sell  was,  that  the  thing  had  been  pledged  to  him  and 
was  unredeemed,  not  that  the  pawnor  had  a  good  title ;  not  pro- 
fessing to  sell  as  owner^  he  did  not  warrant  ownership.  The  fol- 
lowing language  contains  the  dicta  :  ^*  The  bargain  and  sale  of  a 
specific  chattel  by  our  law  (which  differs  in  that  respect  from  the 
civil  law),  undoubtedly  transfers  all  the  property  the  vendor  has, 
where  nothing  further  remains  to  be  done,  according  to  the  intent 
of  the  parties,  to  pass  it.  But  it  is  made  a  question  whether 
there  is  annexed  by  law  to  such  a  contract,  which  operates  as  a 
conveyance  of  the  property,  an  implied  agreement  on  the  part  of 
the  vendor  that  he  has  the  ability  to  convey.  With  respect  to  ex- 
ecntory  contracts  of  purchase  and  sale,  where  the  subject  is  un- 
ascertained, and  is  afterwards  to  be  conveyed,  it  would  probably 
be  implied  that  both  parties  meant  that  a  good  title  to  that  sub- 
ject should  be  transferred,  in  the  same  manner  as  it  would  be  im- 
plied under  similar  circumstances  that  a  merchantable  article  was 
to  be  supplied.  Unless  goods  which  the  party  could  enjoy  as  his 
own  and  make  full  use  of,  were  delivered,  the  contract  would  not 
be  performed.  The  purchaser  could  not  be  bound  to  accept  if  he 
discovered  the  defect  of  title  before  delivery  ;  and  if  he  did,  and 
the  goods  were  recovered  from  him,  he  would  not  be  bound  to 
pay,  or  having  paid,  he  would  be  entitled  to  recover  back  the  price, 

■ 

(n)  Per  Bjles  J.  in  Eichholz  v.  Banis-        (o)  8  Ex.  500. 
ter,  17  C.  B.  N.  S.  708;  34  L.  J.  C.  P. 
105. 
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as  on  a  consideration  which  had  failed.  But  where  there  is  a  bar- 
gain and  sale  of  a  specific  ascertained  chattel,  which  operates  to 
transmit  the  property,  and  nothing  is  said  about  title,  what  is  the 
legal  effect  of  that  contract  ?  Does  the  contract  necessarily  im- 
port, unless  the  contrary  be  expressed,  that  the  vendor  has  a  good 
title,  or  has  it  merely  the  effect  of  transferring  such  title  as  the 
vendor  has?  ....  The  result  of  the  older  authorities  is,  that 
there  is  by  the  law  of  England  no  warrant]/  of  title  in  the  actual 
contract  of  %ale^  any  more  than  there  is  of  quality.  The  rule  of 
caveat  emptor  applies  to  both ;  but  if  the  vendor  knew  that  he 
had  no  title,  and  concealed  that  fact,  he  was  always  held  respon- 
sible to  the  purchaser  as  for  a  fraud,  in  the  same  way  that  he  is  if 
he  knew  of  the  defective  quality.  (  jt?)  This  rule  will  be  found  in 
Co.  Litt.  102  a ;  3  Rep.  22  a ;  Noy  Max.  42 ;  Fitz.  Nat.  Brev.  94  c ; 
in  Springwell  v,  Allen,  Aleyn,  91,  cited  by  Littledale  J.  in 
Early  v.  Garrett,  9  B.  &  C.  932,  and  in  Williamson  v,  Allison,  2 

East,  449,  referred  to  in  the  argument It  may  be,  that, 

as  in  the  earlier  times  the  chief  transactions  of  purchase  and  sale 
were  in  markets  and  fairs,  where  the  bond  fide  purchaser  obtained 
a  good  title  as  against  all  except  the  crown  (and  afterwards  a 
prosecutor,  to  whom  restitution  is  ordered  by  the  21  Hen.  8,  c. 
11),  the  common  law  did  not  annex  a  warranty  to  any  contract 
of  sale.  Be  that  as  it  may,  the  older  authorities  are  strong  to 
show  that  there  is  no  such  warranty  implied  by  law  from  the  mere 
sale.  In  recent  times  a  different  notion  appears  to  have  been  gain- 
ing ground  (see  note  of  the  learned  editor  to  3  Rep.  22  a) ;  and 
Mr.  Justice  Blackstone  says,  '  In  contracts  for  sale,  it  is  constantly 
understood  that  the  seller  undertakes  that  the  commodity  he  sells 
is  his  own  ; '  and  Mr.  Wooddeson,  in  his  lectures,  goes  so  far  as 
to  assert  that  the  rule  of  caveat  emptor  is  exploded  altogether, 
which  no  authority  warrants.  At  all  times,  however,  the  vendor 
was  liable,  if  there  was  a  warranty  infact^  and  at  an  early  period 
the  -affirming  those  goods  to  be  his  own  by  a  vendor  in  possession, 
appears  to  have  been  deemed  equivalent  to  a  warranty.  Lord 
Holt,  in  Medina  v.  Stoughton  (1  Salk.  210,  Ld.  Raymond,  593), 
says  that  ^  where  one  in  possession  of  a  personal  chattel  sells  it, 
the  bare  affirming  it  to  be  his  own  amounts  to  a  warranty.'  And 
Mr.  Justice  Buller,  in  Pasley  v.  Freeman  (3  T.  R.  67),  disclaims 
any  distinction  between  the  effect  of  an  affirmation  when  the  ven- 

(p)  [Sweetroan  v.  Prince,  62  Barb.  256.] 


PART  II.]  WARRANTY.  587 

dor  is  in  possession  or  not,  treating  it  as  equivalent  to  a  warranty 

in  both  cases From  the  authorities  in  our  law,  to  which 

may  be  added  the  opinion  of  the  late  Lord  Chief  Justice  Tindal 
in  Ormerod  v,  Huth  (14  M.  &  W.  60-4),  it  would  seem  that  there 
is  no  implied  warranty  of  title  on  the  sale  of  goods,  and  that  if 
there  be  no  fraud  a  vendor  is  not  liable  for  a  bad  title,  unless  there 
is  an  express  warranty,  or  an  equivalent  to  it,  by  declarations  or 
conduct ;  and  the  question  in  each  case  where  there  is  no  warrant^/ 
in  express  terms  unll  be  whether  there  are  such  circumstances  as 
will  be  equivalent  to  such  a  warranty.  Usage  of  trade,  as  a  mat- 
ter of  fact,  would  of  course  be  sufficient  to  raise  an  inference  of 
such  an  engagement :  and  without  proof  of  such  usage  the  very 
nature  of  the  trade  may  be  enough  to  lead  to  the  conclusion  that 
the  person  carrying  it  on  must  be  understood  to  engage  that  the 
purchaser  shall  enjoy  that  which  he  buys  as  against  all  persons. 
It  is,  perhaps,  with  reference  to  such  sales,  or  to  executory  con- 
tracts, that  Blackstone  makes  the  statement  above  referred  to. 
....  We  do  not  suppose  that  there  would  be  any  doubt  if  the 
articles  are  bought  in  a  shop  professedly  carried  on  for  the  sale 
of  goods,  that  the  shopkeeper  must  be  considered  as  warranting 
that  those  who  purchase  toill  have  a  good  title  to  keep  the  goods 
purchased.  In  such  a  case  the  vendor  sells  '  as  his  own,'  and  that 
is  what  is  equivalent  to  a  warranty  of  title.  But  in  the  case  now 
under  consideration  the  defendant  can  be  made  responsible  only 
as  on  a  sale  of  a  forfeited  pledge  eo  nomine^  ....  and  the 
question  is,  whether  on  such  a  sale,  accompanied  with  possession, 
there  is  any  assertion  of  an  absolute  title  to  sell,  or  only  an  as- 
sertion that  the  article  has  been  pledged  with  him,  and  the  time 
allowed  for  redemption  has  passed."  Held  that  the  latter  was 
the  true  meaning  of  the  contract.  The  learned  judge  continued 
as  follows :  "  It  may  be  that  though  there  is  no  implied  warranty 
of  title,  so  that  the  vendor  would  not  be  liable  for  a  breach  of  it 
to  unliquidated  damages,  yet  the  purchaser  may  recover  back  the 
purchase-money,  as  on  a  consideration  that  failed,  if  it  could  be 
shown  that  it  was  the  understanding  of  both  parties  that  the  bar- 
gain should  be  put  an  end  to,  if  the  purchaser  should  not  have  a 
good  title.  But  if  there  is  no  implied  warranty  of  title,  some 
circumstances  must  be  shown  to  enable  the  plaintiff  to  recover  for 
money  had  and  received.  This  case  was  not  made  at  the  trial, 
and  the  only  question  is,  whether  there  was  an  implied  warranty." 
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§  631.  In  the  foregoing  review  of  the  older  authorities  by  Parke 
L*Apo8tre  B.  the  case  of  L'Apostre  v,  L'Plaistier  escaped  the  re- 
tier,  search  of  his  lordship,  (y)  The  case  is  mentioned  in  1 
P.  Williams,  318,  as  a  decision  by  C.  J.  Holt  on  a  different  point. 
But  when  it  was  cited  as  an  authority  in  Ryall  v.  Rowles  (r)  (1 
Vesey,  348),  Lee  C.  J.  sitting  in  bankruptcy  with  Lord  Chan- 
cellor Hardwicke,  said,  ^^  My  account  of  that  case  is  different  from 
that  in  Peere  Williams It  was  held  by  the  court  that  offer- 
ing to  sell  generally  was  sufficient  evidence  of  offering  to  sell  as 
ovmer^  but  no  judgment  was  given,  it  being  adjourned  for  further 
argument."  (See  the  case  of  Ryall  v.  Rowles,  as  published  in  the 
4th  edition  of  Tudor's  L.  C.  in  Equity,  at  p.  738,  for  this  report 
by  the  C.  J.  Lee  of  the  decision  in  L'Apostre  v.  L'Plaistier.) 

§  632.  Next  came  Hall  v.  Conder.  (s)  The^written  sale  stated 
Hall  V.  ^^^  ^^^  plaintiff  had  obtained  a  certain  patent  in  this 
Conder.  country,  and  had  already  sold  "  an  interest  of  one  half  of 
the  said  English  patent,  and  is  desirous  of  disposing  of  the  remain- 
ing half,  to  which  he  hereby  declares  that  he  has  full  right  and 
title^^^  and  he  thereupon  conveyed  to  the  defendant  **  the  above 
mentioned  one  half  of  the  English  patent  hereinbefore  referred 
to."  In  an  action  for  the  price,  the  defendant  pleaded,  first,  that 
the  alleged  invention  was  worthless,  of  no  public  utility,  and  not 
new  in  England  ;  and  secondly,  that  the  plaintiff  was  not  the  true 
and  first  inventor  thereof.  The  court  held  that  there  was  no  war- 
ranty that  the  patent  right  was  a  good  right,  saying :  "  Did  the 
plaintiff  profess  to  sell^  and  the  defendants  to  buy,  a  good  and 
indefeasible  patent  right  ?  or  was  the  contract  merely  to  place  the 
defendant  in  the  same  situation  as  the  plaintiff  was  in,  with  refer- 
ence to  the  alleged  patent  ?  "  Held  that  the  latter  was  the  true 
nature  of  the  contract.  In  this  case,  again,  there  is  nothing  to 
show  that  the  sale  of  a  chattel  does  not  imply  an  affirmation  of 
ownership,  for  there  was  an  express  warranty  of  ownership  ;  but 
the  subject-matter  and  true  construction  of  the  warranty  were  the 
points  in  question,  and  the  warranty  was  held  to  mean  that  the 
patent,  such  as  it  was^  belonged  to  the  plaintiff,  and  to  no  one 
else,  not  that  the  patent  was  free  from  intrinsic  defects  that  might 

(q)  It  had  likewise  escaped  the  research        (r)  Also  reported  sub   nom.  Byall    v. 
of  the  author  of  this  Treatise  when  the    Rolle,  1  Atk.  165. 
first  edition  was  published.  (s)  2  C.  B.N.  S.  22;  26  L.  J.  C.  P. 

138,  288. 
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make  it  voidable  or  defeasible.  The  dicta^  however,  was  strongly 
in  support  of  those  in  Morley  v.  Attenborough.  So,  in  g^j^  ^ 
Smith  V,  Neale,  (t)  the  same  court,  on  facts  almost  iden-  Neaie. 
tical  with  those  of  the  preceding  case,  held,  that  a  contract  for  the 
sale  or  assignment  of  a  patent  involves  no  warranty  that  the  in- 
vention is  new,  but  merely  that  her  majesty  had  granted  to  the 
vendor  the  letters  patent,  which  were  the  thing  sold. 

§  633.  In  Chapman  v.  Speller,  (u)  the  plaintiff  gave  the  defend- 
ant 5L  profit  on  a  purchase  made  by  the  defendant  at  a  chapman 
sheriff^s  sale  under  a  writ  of  jff./a.,  and  the  defendant  «'•  Speller. 
handed  to  the  plaintiff  the  receipt,  which  he  had  got  from  the  auc- 
tioneer, in  order  to  enable  the  plaintiff  to  claim  the  goods.  The 
goods  were  afterwards  taken  under  a  superior  title,  and  the  plain- 
tiff brought  action,  alleging  a  warranty  of  title  by  the  defendant ; 
but  the  court  refused  to  consider  the  point  of  law,  saying  that  the 
defendant  had  only  sold  ^^  the  right,  whatever  it  was,  that  he  had 
acquired  by  his  purchase  at  the  sheriff's  sale.*'  The  court,  how- 
ever, added :  "  We  wish  to  guard  ourselves  against  being  supposed 
to  doubt  the  right  to  recover  back  money  paid  upon  an  ordinary 
purchase  of  a  chattel^  where  the  purchaser  does  not  have  that  for 
which  he  paid." 

§  634.  In  Sims  v.  Marryat  (x)  there  were  affirmations  by  the 
defendant,  which  were  construed  to  amount  to  an  ex-  ^^^^  ^ 
press  warranty,  and  the  question  now  under  considera-  Marryat. 
tion  was  not  decided  ;  but  Lord  Campbell  said :  ^^  It  does  not  seem 
necessary  to  inquire  what  is  the  general  law  as  to  implied  warranty 
of  title  on  sales  of  personal  property,  which  is  not  quite  satirfac- 
torily  settled.  According  to  Morley  v.  Attenborough,  if  a  pawn- 
broker sells  unredeemed  pledges,  he  does  not  warrant  the  title  of 
the  pawnor,  but  merely  undertakes  that  the  time  for  redeeming 
the  pledges  has  expired,  and  he  sells  only  such  right  as  belonged 
to  the  pawnor.  Beyond  that  the  decision  does  not  go,  but  a  great 
many  questions  are  suggested  in  the  judgment  which  still  remain 
open.^^ 

§  635.  Then  came  Eichholz  v.  Banister,  (^)  in  which  one  of  the 
open  questions  at  least  was  expressly  decided  by  the  Eichholz ». 
common  pleas  in  Michaelmas,.  1864.     The  facts  were  Banister. 

(0  2  C.  B.  N.  S.  67;  26  L.  J.  C.  P.    (x)   17  Q.  B.  281 ;  20  L.J.  Q.  B.  454. 
143.  (y)  17  C.  B.  N.  S.  708 ;  34  L.  J.  C.  P. 

(u)  14  Q.  B.  621 ;  19  L.  J.  Q.  B.  241.   105. 
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very  simple.  The  plaintiff  went  to  the  warehouse  of  the  defend- 
ant, a  ^^  job- warehouseman  "  in  Manchester,  and  bought  certain 
goods,  which  the  defendant  said  were  ^^a  job  lot  just  received  by 
him."  The  following  was  the  invoice,  which  was  in  print,  except 
the  words  in  italics : 

20  Charlton  Street,  Portland  Street, 

Manchester,  April  18,  1864. 
Mr.  Eichholzy 

Bought  of  R.  Banister,  job-warehouseman. 

Prints,  gray  fustians,  &c.  job  and  perfect  yarns,  in  hanks,  cops, 

and  bundles. 

17  pieces  of  prints^  52  yards  at  b^d.  per  yard  £19     6     0 

\\  per  cent,  for  cash,  0     6     0 

19     0     0 


The  price  was  paid  and  the  goods  delivered,  but  it  turned  out 
that  they  had  been  stolen,  and  the  buyer  was  compelled  to  restore 
them  to  the  true  owner,  and  brought  action  on  the  common  money 
counts^  to  which  the  defendant  pleaded  never  indebted.  Defendant 
insisted  at  the  trial  that  he  had  not  warranted  title,  and  the  point 
was  reserved.  The  judges  gave  separate  opinions,  all  concurring 
in  the  existence  of  a  warranty  of  title.  Erie  C.  J.  said  that  the 
rule  was  taken  on  a  point  of  law  that  "  a  vendor  of  personal  chat- 
tels does  not  enter  into  a  warranty  of  title,  but  that  the  purchaser 
takes  them  at  his  peril,  and  the  rule  of  caveat  emptor  applies. 
....  J  decide  in  accordance  with  the  current  of  authorities, 
that  if  the  vendor  of  a  chattel  at  the  time  of  the  sale  either  by 
words  affirm  that  he  is  the  owner,  or  by  his  conduct  gives  the 
purchaser  to  understand  that  he  is  such  owner ^  then  it  forms  part 
of  the  contract,  and  if  it  turns  out  in  fact  that  he  is  not  the  owner, 
the  consideration  fails,  and  the  money  so  paid  by  the  purchaser 
can  be  recovered  back.*'  After  quoting  a  passage  from  the  opin- 
ion in  Morley  v.  Attenborough,  his  lordship  continued :  "  I  think 
where  the  sale  is  as  it  was  in  the  present  case,  the  shopkeeper  does 
by  his  conduct  affirm  that  he  is  the  owner  of  the  article  sold,  and 
he  therefore  contracts  that  he  is  such  owner  ;  and  if  he  be  not  in 
fact  the  owner,  the  price  paid  for  the  purchase  can  be  recovered 
back  from  him.  So  much  for  the  present  case."  His  lordship,  then 
referring  to  the  old  authorities  cited,  said  of  the  passage  from  Noy, 
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quoted  ante^  §  528,  that  '^  at  first  sight  this  would  shock  the  un- 
derstanding of  ordinary  persons ;  but  I  take  the  meaning  of  the 
principle  which  it  enunciates  to  be  that  where  the  transaction  is 
of  this  nature,  that  I  have  the  manual  possession  of  a  chattel,  and 
without  my  affirming  that  I  am  the  owner  or  not,  you  choose  to 
buy  it  of  me  as  it  isy  and  give  me  the  money  for  it,  you  the  pur- 
chaser taking  it  on  those  terms  cannot  afterwards  recover  back 
what  you  have  paid  because  it  turns  out  that  I  was  not  the  true 
owner."  His  lordship  then  pointed  out  that  Morley  v.  Atten- 
borough.  Chapman  v.  Speller,  and  Hall  v.  Conder  had  all  been 
decided  on  this  principle ;  and  that  in  ^^  all  these  cases  I  think  that 
the  conduct  of  the  vendor  expressed  that  the  sale  was  a  sale  of 
such  title  only  as  the  vendor  had ;  but  in  all  ordinary  sales  tJie 
party  who  undertakes  to  sell^  exercises  thereby  the  strongest  act  of 
dominion  over  the  chattel  which  he  proposes  to  sell^  and  wouldy 
therefore^  as  I  think^  commonly  lead  the  purchaser  to  believe  that 
he  was  the  owner  of  the  chattel.  In  almost  all  ordinary  transac- 
tions in  modem  times  the  vendor,  in  consideration  of  the  pur- 
chaser paying  the  price,  is  understood  to  affirm  that  he  is  the  owner 

of  the  article  sold The  present  case  shows,  I  think,  the 

wisdom  of  Lord  Campbeirs  remark  on  the  judgment  of  Parke  B. 
in  Morley  v.  Attenborough,  when  he  said :  («)  '  It  may  be  that 
the  learned  baron  is  correct  in  saying,  that  on  a  sale  of  personal 
property  the  maxim  of  caveat  emptor  does  by  the  law  of  England 
apply,  but  if  so,  there  are  many  exceptions  stated  in  the  judgment 
which  well  nigh  eat  up  the  rule.'  "  Byles  J.  concurred,  and  said : 
^^  It  has  been  stated  over  and  over  again,  that  the  mere  sale  of 
chattels  does  not  involve  a  warranty  of  title,  but  certainly  such 
statement  stands  on  barren  ground^  and  is  not  supported  by  one 
single  decision  ;  and  it  is  subject  to  this  exception,  that  if  the  ven- 
dor by  his  acts  or  by  surrounding  circumstances  affirm  the  goods 
to  be  his,  then  he  does  warrant  the  title.  Lord  Campbell  was 
right  when  he  said  that  the  exceptions  to  the  application  of  caveat 
emptor  had  well  nigh  eaten  up  the  rule."  Keating  J.  concurred. 
§  686.  It  is  impossible  to  read  the  judgment  of  Erie  C.  J.  in 
this  case  without  yielding  assent  to  the  assertion  that  in  Remarks 
modern  times,  in  all  ordinary  sales,  the  vendor  by  exer-  case, 
cising  the  highest  act  of  dominion  over  the  thing  in  offering  it  for 
sale,  thereby  leads  the  purchaser  to  believe  that  he  is   owner, 

(z)  In  Sims  v.  Marryat,  17  Q.  B.  281 ;  20  L.  J.  Q.  6.  454. 
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and  this  dictum  is  fully  supported  by  the  report  by  Lee  C.  J.  of 
the  decision  given  in  L'Apostre  v.  L'Plaistier,  ante^  §  631.  This 
being  equivalent  to  a  warranty,  the  result  would  be,  in  modem 
times,  that  as  a  general  rule  the  mere  sale  of  a  chattel  implies  a 
warranty  of  title,  whereas  the  old  rule  is  accounted  for  by  Parke 
B.  on  the  ground  that  in  the  olden  days  the  question  of  title  did 
not  enter  into  men's  minds  or  intentions,  because  the  sales  were 
commonly  made  in  market  overt,  where  the  title  obtained  by  the 
buyer  was  good  against  everybody  but  the  sovereign.  It  should 
also  be  remembered,  when  inferences  are  drawn  from  very  ancient 
decisions,  that-  there  formerly  existed  statutory  provisions  which 
have  long  grown  obsolete.  The  laws  passed  in  the  times  of  Eth- 
elbert  and  Edgar  specially  prohibited  the  sale  of  anything  above 
the  value  of  20d.  unless  in  open  market,  and  directed  every  bar- 
gain and  sale  to  be  made  in  the  presence  of  credible  witnesses,  (a) 

§  637.  The  question  was  alluded  to  by  the  lord  chancellor 
(Chelmsford)  in  delivering  the  opinion  of  the  court  in  Page  v. 
Cowasjee  Eduljee,  (i)  where,  in  the  case  of  a  sale  of  a  stranded 
vessel  by  the  master,  he  said :  ^^  But  supposing  the  plaintiff  to 
have  acted  upon  a  mistaken  view  of  the  necessity  of  the  case,  the 
defendant  could  not  insist  upon  there  being  any  implied  warranty 
of  title.  The  plaintiff  sold  the  vessel  in  the  special  character  of 
master,  and  not  as  owner ^  and  acted  upon  a  bond  fide  belief  of  his 
authority  to  sell." 

§  638.  The  subject  was  again  considered  in  the  common  pleas 
Bagueiey  in  Trinity  Term,  1867,  in  Bagueley  v.  Hawley,  (js)  but 
^'  *^  «y-  with  no  satisfactory  progress  towards  a  final  settlement 
of  the  point.  The  defendant  bought  a  boiler,  at  auction,  under 
distress  for  a  poor-rate.  The  boiler  was  set  in  brick-work,  and 
was  too  large  to  be  taken  away  without  taking  down  part  of  the 
outer  wall  of  the  boiler-house.  The  defendant  agreed  to  sell  it  to 
the  plaintiff  at  an  advanced  price  as  it  stood.  The  plaintiff  knew 
that  the  boiler  had  been  bought  at  the  auction  by  the  defendant, 
and  went  with  him  to  the  auctioneer  to  obtain  an  extension  of 
time  for  taking  away  the  boiler ;  and  this  was  conceded  to  him, 
but  when  he  went  to  remove  it,  persons  claiming  to  be  mortga- 

(a)  Wilkine's    Leg.     Anglo-Sax.   U.       (c)  L.  B.  2  C.  P.  625 ;  36  L.  J.  C.  P. 
Ethel.  10,  12;  Eadg.  80.  828. 

(h)  L.  R.   1   P.  C.  App.  127-144;   3 
Moore  P.  C.  N.  S.  499. 
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gees  had  it  at  work,  and  refused  to  allow  its  remoyal,  stating  that 
it  had  been  illegally  distrained.  The  plaintiff  insisted  that  there 
was  a  warranty  of  title,  and  a  warranty  that  he  should  be  allowed 
to  remove  the  boiler ;  the  defendant  contended  that  he  merely 
sold  such  title  as  he  had.  Blackburn  J.  left  it  as  a  question  of 
fact  to  the  jury,  who  found  that  the  sale  was  absolute  and  uncon- 
ditional, and  that  there  was  an  understanding  that  the  plaintiff 
was  to  have  effectual  possession  of  the  boiler,  and  they  gave  a 
verdict  for  the  plaintiff.  On  leave  reserved,  a  rule  was  made  ab- 
solute for  a  nonsuit,  by  Bovill  C.  J.  and  M.  Smith  J. ;  dissentiente 
Willes  J.  Bovill  C.  J.  put  his  opinion  on  the  ground  that  by  the 
general  rule  of  law  no  warranty  is  implied  in  the  sale  of  goods  ; 
but  Smith  J.  on  the  principle  of  Chapman  v.  Speller ;  while 
Willes  J.  agreed  with  the  jury  and  Blackburn  J.  that  "  the  thing 
which  the  defendant  sold  was  a  boiler  and  not  a  law-suit."  The 
circumstances  were  so  peculiar,  and  the  opinions  of  the  judges  so 
little  in  accord,  that  the  case  has  not  much  value  as  a  precedent. 

§  639.  On  the  whole,  it  is  submitted  that,  since  the  decision 
in  Eichholz  v.  Banister,  the  rule  is  substantially  altered,  gy^j^^j^j 
The  exceptions  have  become  the  rule,  and  the  old  rule  that  the 
has  dwindled  into  the  exception,  by  reason,  as  Lord  rule  is  dow 
Campbell  said,  **  of  having  been  well  nigh  eaten  away."  ^  *"^^  ' 
The  rule  at  present  would  seem  to  be  stated  more  in  accord  with 
the  recent  decisions  if  put  in  terms  like  the  following :  A  sale  of 
personal  chattels  implies  an  affirmation  by  the  vendor  that  the  chat- 
tel is  his^  and  therefore  he  warrants  the  title^  unless  it  he  shown  hy 
the  facts  and  circumstances  of  the  sale  that  the  vendor  did  not  in^ 
tend  to  assert  ownership^  but  only  to  transfer  such  interest  as  he 
might  have  in  the  chattel  sold,  Eichholz  v.  Banister  was  on  the 
money  counts,  and  therefore,  strictly  speaking,  only  decides  that 
the  price  paid  may  be  recovered  back  by  the  buyer  on  the  failure 
of  title  in  the  thing  sold  ;  but  as  the  ratio  decidendi  was  that 
there  was  a  warranty  implied  as  part  of  the  contract-^  there  seems 
no  reason  to  doubt  that  the  vendor  would  also  be  liable  for  un- 
liquidated damages  for  breach  of  warranty. 

§  640.  Before  leaving  the  subject,  it  should  be  noted  that  in 
Dickenson  v.  Naul,  (d)  and  in  Allen  v.  Hopkins,  (e)  it  DickeDson 
was  decided  that  where  a  party  had  bought  and  received    '    * 
delivery  of  goods  from  one  not  entitled  to  sell,  and  had  Hopkina. 

(d)  4  B.  &  Ad.  6d8.  (e)  18  M  &  W.  94. 
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afterwards  paid  the  price  to  the  trae  owner,  he  was  not  liable  to 
an  action  by  the  first  vendor  for  the  price ;  these  decisions  being 
directly  opposed  to  the  maxim  in  Noy,  qaoted  ante,  §  628. 

§  641.  In  America,  the  distinction  between  goods  in  possession 
Decisioos  of  the  Ycndor  and  those  not  in  possession,  so  decisively 
ka.  repudiated  by  Boiler  J.  in  Paisley  v.  Freeman,  (/)  and 

by  the  judges  in  Eichholz  v.  Banister,  (^)  and  in  Morley  v.  Atten- 
boroDgh,  (h)  seems  to  be  fully  upheld ;  and  the  rule  there  is,  that 
as  to  goods  in  possession  of  the  vendor  there  is  an  implied  war- 
ranty of  title  ;  (i)  but  where  the  goods  sold  are  in  possession  of  a 

(/)  3  T.  B.  58.  Haniflon,  50  Ind.  156 ;  Whitaker  v.  East- 

iff)  17  C.  B.  N.  S.  708.  wick,  75  Penn.  Su  229 ;  Gross  r.  Kienki, 

{h)  3  Ex.  500.  41  CaL  111.    A  warrantj  of  title  is  to  be 

(i)  Bennett  v.  Bartlett,  6  Cosh.  225 ;  implied  from  the  contract,  as  much  in  the 

Yibbard  p.  Johnson,  19  John.  78;  Case  case  of  an  exchange  of  articles  then  in 

V,  Hall,  24  Wend.  102 ;  Dorr  v.  Fisher,  1  the  possession  of  those  making  the  trade. 

Cash.  273 ;  Burt  v,  Dewej,  40  N.  T.  483 ;  as  upon  a  sale;  and  this  implied  warranty 

[Gookin  p.  Graham,  5  Humph.  484 ;  Scott  is  as  much  a  part  of  the  contract  as  if  it 

V.  Scott,  2  A.  K.  Manh.  215 ;  McCoj  v.  had  been  express.    Hunt  v.  Sackett,  31 

Artcher,  3  Barb.  323;  Heermance  v.  Yer-  Mich.  18 ;  Patee  r.  Pelton,  48  Yt  182. 

noj,  6  John.  5;  Sweetp.  Ck>lgate,20John.  "Possession    here,"    says     Mr.    Jostice 

196;  Reid  v.  Barber,  3  Cowen,  272;  Yib-  Peweji  in  Whitney  o.  Hey  wood,  nqrra, 

bard  v.  Johnson,  19  John.  77 ;  McKnight  "must  be  taken  in  its  broadest  sense,  and 

p.  Deylin,  52  N.  Y.  399,  401 ;  Hoe  p.  San-  as  indnding  possession  by  a  bailee  of  the 

bom,  21   N.  T.  552,  556;  Thurston  v.  yendor.    The  excepted  cases  must  be  sub- 

Spratt,  52  Maine,  202 ;  Hale  p.  Smith,  6  stantially  cases  of  sales  of  the  mere  naked 

Greenl.  420 ;   Eldridge   p.   Wadleigh,   3  interest  of  persons  having  no  possession, 

Fairf.   372 ;  Butler   p.  Tufts,  13  Maine,  actual  or  constructive ;  and  in  such  cases 

302  ;  Huntington  p.  Hall,  36  Maine,  501 ;  no  warranty  of  title  is  implied."    "  The 

McCabe  p.  Morehead,  1  Watts  &  S.  513 ;  possession  of  an  agent  or  of  a  tenant  in 

Chism  p.  Wood,  Hardin,  531 ;   Payne  p.  common,  holding  the  goods  for  the  vendor 

Bodden,  4  Bibb.  304;  Cozzinsp.  Whitaker,  and  as  his  property,  and  not  adversely,  is 

3   Stew.  &  Port.  322 ;   Inge   p.  Bond,  3  the  constructive  possession  of  the  vendor. 

Hawks,  101 ;   Mockbee  p.  Gardner,  2  H.  and  if  he  sells  goods  thus  held  as  his,  a 

&  Gill,  176 ;  Coolidge  p.  Brigham,  1  Met.  warranty  of  title  is  implied."    Morton  J. 

551 ;  per  Shaw  C.  J.  in  Dorr  p.  Fisher,  1  in  Shattnck  p.  Green,  104  Iklass.  42,  45. 

Cash.  273 ;  Emerson  p.  Brigham,  10  Mass.  The  possession  of  the  vendor  is  equivalent 

202 ;  Bucknam  p.  Goddard,  21  Maine,  71 ;  to  an  affirmation  of  title.    McCoy  p.  Art- 

Darst  p.  Brockway,  11  Ohio,  462;  Lines  cher,  3  Barb.  233.     In  cases  where  the 

p.  Smith,  4  Florida,  47 ;   Chancellor  p.  implied  warranty  of  title  arises,  it  extends 

Wiggins,  4   B.   Mon.    201 ;   Colcock  p.  to  a  prior  Hen  or  incumbrance.    Dresser 

Goode,  3   McCord,  513 ;  Ricks  p.  Dilla-  p.  Ains worth,  9  Barb.  619 ;   Sai^gent  p. 

hunty,  8  Porter,  134;  Williamson  p.  Sam-  Currier,  49  N.  H.  310,  311.    As  to  the 

mons,  34  Ala.  691 ;  Whitney  p.  Hey  wood,  effect  upon  this  implied  warranty  of  an 

6  Cush.  82,  86 ;  Sargent  p.  Currier,  49  assignment  and  delivery,  to  the  purchaser 

N.   H.  310;   Storm  p.  Smith,  43  Miss,  by  the   seller,  of  the  bill  of  sale  under 

497 ;  Bice  p.  Forsyth,  41  Md.  389 ;  Mar-  which  the  latter    acquired    the  property 

fhflll  p.  Duke,  51  Ind.  62 ;  Hackleman  p.  sold,  see  Shattuck   p.  Green,  104  Mass. 
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third  party  at  the  time  of  the  sale,  there  is  no  such  warranty,  and 
the  vendee  buys  at  his  peril,  (k)  And  in  the  note  of  the  learned 
editor  of  the  last  edition  of  Story  on  Sales  (3d  ed.  p.  459),  it  is 
said  that  ^^  this  distinction  has  now  become  so  deeply  rooted  in  the 
decisions  of  courts,  in  the  dicta  of  judges,  and  in  the  conclusions 
of  learned  authors  and  commentators,  that  even  if  it  were  shown 
to  be  misconceived  in  its  origin,  it  could  not  at  this  day  be  easily 
eradicated."  And  Kent  sustains  this  view  of  the  law  of  the 
United  States.  (I) 

§  642.  By  the  civil  law,  the  warranty  against  eviction  exists  in 
all  cases.     The  law  3  ff.  de  act.  empt.  gives  the  maxim 
in   the  words  of  Pomponius  as  follows  :    "  Datio  posses-     *^  *^' 
sionis  quoB  a  venditor e  fieri  debet  talis  est  ut  si  quis  earn  posses- 
sionem Jure  avocaverit^  tradita  possessio  non  intelligatur.^^ 
Pothier  gives  the  rule  in  these  words :  "  The  vendor's 
obligation  is  not  at  an  end  when  he  has  delivered  the  thing  sold. 
He  remains  responsible  after  the  sale,  to  warrant  and  defend  the 
buyer  against  eviction  from  that  possession.     This  obligation  is 
called  warranty."  (m) 

§  643.  In  the  French  law,  so  deeply  implanted  is  the  obligation 
of  warranty  against  eviction,  that  it  exists  so  far  as  to  French 
compel  return  of  the  price,  even  though  it  has  been  ex-  *^^®- 
pressly  agreed  that  there  shall  be  no  warranty.     The  articles  of 
the  civil  code  are  as  follows :  1625.     The  warranty  due  by  the 

42.    Whether  under  the  implied  warrant  J  Porter,  ISS;   Forsjthe   v.   Ellis,  4  J.  J. 

of  title,  if  the  vendor  had  no  title  at  the  Marsh.  298 ;  Prescott  v.  Holmes,  7  Rich, 

time  of  8a]e,  but  acquired  one  afterwards,  Eq.  9 ;    Brigham  &.  Maxej,  15  111.  295 ; 

it  would  inure  to  the  benefit  of  the  pur-  Blood  v,  French,  9  Gray,  197,  cited  ante, 

chaser,  see  Sherman  v,  Champlain  Trans.  §  624,  note  (a).    So  in  case  of  sales  bj 

Co.  31  Yt.  162.]  officers  of  the  law.    Worthy  v.  Johnson, 

(k)  Huntington  v.  Hall,  36  Maine,  501 ;  8  Geo.  236 ;  Henslej  v.  Baker,  10  Misson. 

McCoj  V.  Artcher,  3  Barb,  323 ;  Dresser  157 ;  Davis  i7.  Hunt,  2  Bailey,  412  ;  Yates 

V.  Ainsworth,  9  Barb.  619 ;  Edick  &.  Crim,  v.  Bond,  2  McCord,  382  ;  Morgan  v.  Fen- 

10  Barb.  445 ;  Long  v.  Hickingbottom,  28  cher,  1  Blackf.  10 ;  Rodgers  v.  Smith,  2 

Miss.  772;  [Andres  v.  Lee,  1  Dev.  &Bat.  Cart.   (Ind.)   526;  Bostick  v.  Win  ton,  1 

£q.  318 ;  Sewall  J.  in  Emerson  v,  Brigham,  Sneed,  525 ;  Bashore  v.  Whisler,  3  Watts, 

10   Mass.   202;   Pratt  v.   Philbrook,   32  490;   Stone   v.    Pointer,    6   Munf.   287; 

Maine,  23;  Scranton  v.  Clark.  39  N.  Y.  Hicks  v.  Skinner,  71  N.  Car.  539.] 

220.    In  a  sale  bj  executors,  administra-  (/)  Vol.  2,  p.  478. 

tors,  and  other  trustees,  there  is  no  implied  (m)  Yente,  2  part,  ch.   1,  sec.  %,  No. 

warranty  of  title.    Mockbee  v,  Grardner,  2  82. 
H.  &  Gill,  176 ;   Ricks  v,  Dilahunty,  8 
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vendor  to  the  purchaser  has  two  objects  :  first,  the  peaceful  pos- 
session of  the  thing  sold ;  secondly,  the  concealed  defects  or  red- 
hibitory vices  of  the  thing.  1626.  Although  at  the  time  of  sale 
there  may  have  been  no  stipulation  as  to  warranty,  the  seller  is 
legally  bound  to  warrant  the  buyer  against  suffering  total  or  partial 
eviction  from  the  thing  sold,  or  from  liens  asserted  on  the  thing 
(charges  prStendues  mir  cet  ohjet)^  and  not  mentioned  at  the  time 
of  the  sale.  1627.  The  parties  may,  by  special  convention,  add 
to  this  legal  obligation,  or  diminish  its  effect,  and  may  even  stipu- 
late that  the  vendor  shall  be  liable  to  no  warranty.  1628.  Al- 
though it  be  stipulated  that  the  vendor  shall  be  liable  to  no  war- 
ranty, he  remains  bound  to  a  warranty  against  his  own  act :  any 
contrary  agreement  is  void.  1629.  In  the  same  case,  of  a  stipu- 
lation of  no  warranty,  the  vendor  remains  bound  to  return  the 
price  to  the  purchaser  in  the  event  of  eviction,  iinless  the  buyer 
knew,  when  he  bought,  the  danger  of  eviction,  or  unless  he  bought 
at  his  own  risk  and  peril.  This  subject,  however,  is  more  fully 
treated,  ante^  book  II.  ch.  vii.  on  the  Nature  and  Effect  of  a  Sale 
by  the  Civil  Law. 

SECTION  m. — IMPLIED  WAREANTY  OF  QUALITY. 

§  644.  The  maxim  of  the  common  law,  caveat  emptor^  is  the 
Cavtat  general  rule  applicable  to  sales,  so  far  as  quality  is  con- 
th^genCTai  cerned.  The  buyer  (in  the  absence  of  fraud)  purchases 
^1^-  at  his  own  risk,  unless  the  seller  has  given  an  express 

warranty,  or  unless  a  warranty  be  implied  from  the  nature  and 
circumstances  of  the  sale,  (n)  A  representation  anterior  to  the 
sale,  and  forming  no  part  of  the  contract  when  made,  is,  as  already 
shown  (ante J  §§  610, 611),  no  warranty ;  but  a  representation,  even 

(n)  [See  French  v.  Vining,  102  Mass.  that  which  had  been  previoasly  Bold  to 

135 ;  Bryant  v.  Pember,  45  Vt.  487  ;  Bow-  him  by  the  plaintiflf.    W.  agreed  to  take 

man  r.  Clemmer,  50  Ind.  10.    Although  it  if  it  was  good  coal,  but  said  if  it  was 

an  ordinary  contract  for  the  sale  of  chat-  not  he  did  not  want  it.    The  co&l  haying 

tels  carries  with  it  no   warranty  of  the  been  delivered,  C.  brought  an  action  for 

quality  of  the  articles  sold,  there  is  no  the  price ;  and  it  was  held  that  eTidenee 

principle  of  law  which  prevents  a  stipul&-  was  admissible  on  behalf  of  the  defendant 

tion  being  made  by  the  vendor  as  to  the  to  show  that  the  coal  ftimished  under  this 

quality  which  will  have  the  effect  of  a  war-  contract  was  not  as  good  as  that  previ- 

ranty.    E,  g,  C,  having  previously  sold  ously  furnished.    Warren  v.  Philadelphia 

coal  to  W.,  offered  him  a  lot  at  a  certain  Coal    Co.  3  W.   N.   Cas.    (Phil.  1877) 

price,  accompanying  the  ofier  with  a  state-  525. 
ment  that  it  was  of  the  same  quality  as 
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though  only  on  inducement  to  the  contract,  and  forming  no  part 
of  it,  wil],  if  false  to  the  knowledge  of  the  vendor,  be  a  ground 
for  rescinding  the    contract  as  having    been  effected  Noexcep- 
through  fraud.     So  far  as  an  ascertained-  specific  chattel,   i^  existing 
atready  existing^  eaid  ^which  the  buyer  hoe  inepected^  is  cEa^l^f  in- 
concerned,  the  rule  of  caveat  emptor  admits  of  no  excep*  jp«cted  by 

^  r  r      buyer  has 

tion  by  implied  warranty  of  quality,  (o)  been  told. 

§  645.  But  where  a  chattel  is  to  be  made  or  supplied  to  the 
order  of  the  purchaser,  there  is  an  implied  warranty  that  Chattel  to 
it  is  reasonably  fit  for  the  purpose  for  which  it  is  ordi-  suppUed/'^ 
narily  used,  or  that  it  is  fit  for  the  special  purpose  in-  ^2nmty 
tended  by  the  buyer,  if  that  purpose  be  communicated  <>*  quality, 
to  the  vendor  when  the  order  is  given,  as  is  shown  by  the  authori- 
ties now  to  be  reviewed,  (jc?)     If  the  specific  existing  specific 
chattel,  however,  is  sold  by  description,  and  does   not  by*de«:riiH 
correspond  with  that  description,  the  vendor  fails  to  com-  tion. 
ply,  not  with  a  warranty  or  collateral  agreement,  but  with  a  con- 
tract itself,  by  breach  of  a  condition  precedent,  as  explained  ante^ 
§  600.  (})     This  was  strongly  exemplified  in  Josling  v.  Kings- 
ford,  (r)  where  the  vendor  was  held  bound,  as  on  a  condition  pre- 
cedent, to  deliver  '*  oxalic  acid,''  although  he  had  exhibited  the 
bulk  of  the  article  sold  to  the  buyer,  and  written  to  him  that  he 
would  not  warrant  its  strength,  in  order  to  **  avoid  any  unpleasant 
differences,"  and  suggested  to  him  to  make  a  fresh  examination  if 
he  thought  proper. 

§  646.  On  the  other  hand,  a  severe  application  of  the  rule  of 
caveat  emptor^  where  the  thing  sold  answers  the  description,  to- 
gether with  a  lucid  statement  of  the  law,  and  the  distinction  be- 
tween warranty  of  quality  and  description  of  the  thing,  may  be 
found  in  the  decision  of  the  exchequer  of  pleas,  delivered  by  Parke 
B.  in  Barr  v.  Gibson.  («)  The  defendant  sold  to  the  sarrv. 
plaintiff,  on  the  21st  October,  1836,  "  all  that  ship  or  ^'^''' 
vessel,  called  the  Sarahf  of  Newcastle,  &c."  covenanting  in  the 
deed-poll  by  which  the  conveyance  was  made,  that  he  ^^  had  good 
right,  full  power,  and  lawful  authority  "  to  sell.     It  turned  out 

(o)  Parkinson   v.    Lee,    2  East,  814;  {q)  [Ante,   §   600,   note  (jd);   Gajlord 

Chanter  v.  Hopkins,  4  M.  &  W.  64,  and  Mannf.    Co.    v.    Allen,   53    N.   Y.   515, 

eases  cited  ante,  §  611,  note  (d);  [Dem-  519.] 

ing  V.  Foster,  42  N.  H.  165,  174.]    .  (r)  13  C.  B.  N.  S.  447 ;  33  L.  J.  C.  P. 

(p)  [See  Gaylord  Manufl  Co.  v.  Allen,  94. 

53  N.  Y.  515,  518.]  («)  3  M.  &  W.  390. 
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that  the  ship,  which  was  on  a  distant  voyage,  had  got  ashore 
on  the  coast  of  Prince  of  Wales's  Island  on  the  13th  October, 
eight  days  before  the  sale ;  on  a  survey,  on  the  14th,  it  was  rec- 
ommended that  she  should  be  sold  as  she  lay,  because,  under  the 
circumstances  of  the  winter  coming  on,  and^the  want  of  facilities 
and  assistance,  the  ship  could  not  be  got  off  so  as  to  be  repaired 
there :  but  if  in  England  she  might  easily  have  been  got  off.  At 
the  sale,  on  the  24th  of  October,  the  hull  produced  only  lOZ.  Pat- 
teson  J.  left  it  to  the  jury  to  say,  whether,  at  the  time  of  the  sale 
to  the  plaintiff,  the  vessel  was  or  was  not  a  9hip^  or  a  mere  bundle 
of  timber,  and  the  jury  found  she  was  not  a  ship.  On  a  rule  to 
set  aside  the  verdict,  which  was  thereupon  given  for  the  plaintiff, 
Parke  B.  said :  "  The  question  is  not  what  passed  by  the  deed, 
but  what  is  the  meaning  of  the  covenant  contained  in  it." 

§  647.  ^*  In  the  bargain  and  sale  of  an  existing  chattel,  by 
which  the  property  passes,  the  law  does  not  (in  the  absence  of 
fraud),  imply  any  warranty  of  the  good  quality  or  condition  of 
the  chattel  so  sold.  The  simple  bargain  and  sale,  therefore,  of  the 
ship  does  not  imply  a  contract  that  it  is  then  seaworthy^  or  in  a 
serviceable  condition  ;  and  the  express  covenant  that  the  defendant 
has  full  power  to  bargain  and  sell,  does  not  create  any  further  ob- 
ligation in  this  respect.  But  the  bargain  and  sale  of  a  chattel,  as 
being  of  a  particular  description,  does  imply  a  contract  that  the 
article  sold  is  of  that  description  ;  (f)  for  which  the  cases  of  Bridge 
V.  Wain  (u)  and  Shepherd  v.  Kain,  (rr)  and  other  cases,  are 
authorities ;  and  therefore  the  sale  in  this  case  of  a  ship^  implies  a 
contract  that  the  subject  of  the  transfer  did  exist  in  the  character 
of  a  ship,  and  the  express  covenant  that  the  defendant  had  power 
to  make  the  bargain  and  sale  of  the  subject  before  mentioned 
must  operate  as  an  express  covenant  to  the  same  effect.  That  cov- 
enant, therefore,  was  broken  if  the  subject  of  the  transfer  had  been 
at  the  time  of  the  covenant  physically  destroyed,  or  had  ceased  to 
answer  the  designation  of  a  ship  ;  but  if  it  still  bore  that  character, 
there  was  no  breach  of  the  covenant  in  question,  although  the  ship 
was  damaged^  unseaworthy^  or  incapable  of  being  beneficially  em- 
ployed.  The  contract  is  for  the  sale  of  the  subject  absolutely^  and 
not  with  reference  to  collateral  circumstances.  If  it  were  not  so, 
it  might  happen  that  the  same  identical  thing  in  the  same  state  of 

(/)  [See  anU,   §  600,  note  {p)\   Wol-        (u)  1  Stark.  504. 
cott  V,  Moant,  7  Vroom,  262,  266.]  (x)  5  B.  &  A.  210. 
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structure  might  be  a  ship  in  one  place  aud  not  in  another,  accord- 
ing to  the  local  circumstances  and  conveniences  of  the  place  where 
she  might  happen  to  be.  If  the  contracting  parties  intend  to  pro- 
Tide  for  any  particular  state  or  condition  of  the  vessel,  they  should 

introduce  an  express  stipulation  to  that  effect We  are  of 

opinion,  upon  the  evidence  given  on  the  trial,  the  ship  did  continue 
to  be  capable  of  being  transferred  as  such  at  the  time  of  the  con- 
veyance, though  she  might  be  totally  lost  within  the  meaning  of  a 

contract  of  insurance Here  the  subject  of  the  transfer  had 

the  form  and  structure  of  a  ship,  although  on  shore,  with  the  pos- 
sibility, though  not  the  probability,  of  being  got  off.  She  was  still 
a  ship^  though  at  the  time  incapable  of  being,  from  the  want  of 
local  conveniences  and  facilities,  beneficially  employed  as  such." 
New  trial  ordered,  (y) 

§  648.  Of  implied  warranties  in  sales  of  chattels,  there  are 
several  recognized  by  law.  The  first  and  most  general  implied 
is,  that  in  a  sale  of  goods  by  sample,  the  vendor  warrants  ^Jf*^  ^* 
the  quality  of  the  bulk  to  be  equal  to  that  of  the  sample,  sample. 
The  rule  is  so  universally  taken  for  granted  that  it  is  hardly  nec- 
essary to  give  direct  authority  for  it.  The  cases  are  very  numer- 
ous in  which  it  has  been  applied  as  a  matter  of  course,  (z)     In 

(y )  See  cases  cited  aiit«,  §  600  et  aeq.  Manly,  supra,  per  Parker  C.  J. ;  Cousinery 

(z)  [BradFord  v.  Manly,  13  Mass.  139;  v,  Pear8all,40  N.  Y.  Sup.  Ct.  113.  Where 

Henshaw  v.  Robins,  9  Met.  86, 87 ;  Oneida  the  purchaser  has  an  opportunity  for  per- 

Mannf.  Co.  v.  Lawrence,  4  Cowen,  440  ;  sonal  examination,  and  is  told  by  the  seller 

Andrews    v.    Kneeland,  6   Cowen,  354 ;  to  examine  for  himself,  and  does  examine 

Gallagher  v.  Waring,  7  Wend.  20;  Beebe  the  article  to  be  sold,  being  hemp  in  bales, 

V.  Robert,  12  Wend.  412;  Boorman  v.  by  cutting   open  as    many  bales  as  he 

Jenkins,  12  Wend.  566 ;  Sands  v.  Taylor,  chooses ;  this  is  held  not  to  be  a  sale  by 

5  John.  359 ;  Woodworth  J.  in  20  John,  sample,  and  implies  no  warranty  that  the 

204 ;    Moses   v.   Mead,    1    Denio,    386 ;  interior  of  the  bales  shall  correspond  to 

Brower  v.  Lewis,  19  Barb.  574;  Beime  9.  the  exterior  of  them.   Salisbury  v.  Stainer, 

I>ord,  1   Selden,  95;  S.  C.  2  Sandf.  (S.  19  Wend.  159.    But  in  Williams  v.  Spaf- 

C.)  89 ;  Hargons  v.  Stone,  1  Selden,  73  ;  ford,  8  Pick.  250,  the  goods  were  purchased 

Williams  v.  Spofford,  8  Pick.  259 ;  Hast-  on  an  examination  of  specimens  taken  by 

ings  V.  Lovering,  2  Pick.  219 ;  Borrekins  the  purchaser  out  of  a  small  aperature  in 

V.  Beran,  3  Rawle,  37 ;  Rose  v.  Beatie,  the  case  in  which  they  were  contained,  and 

2  Nott  &  McC.  538 ;  Lathrop  v.  Otis,  7  it  was  held  to  be  a  sale  by  sample.  And  in 

Allen,  435 ;  Messenger  9.  Pratt,  3  Lan-  such  case,  where  the  article  purchased  was 

sing,  234 ;  Leonard  v.  Fowler,  44  N.  Y.  bought  as   a    seroon  of  indigo,  but  the 

289.    An  important  case  upon  this  subject  greater  part  of  the  contents  of  the  seroon 

is  Beime  v.  Dord,  tupra,  in  which  it  was  proved  to  be  a  difierent  substance,  and  the 

held  that,  to  constitute  a  sale  by  sample,  remainder  to  be  indigo  of  a  quality  infe- 

the  contract  must  be  made  solely  with  rior  to  the  specimen,  it  was  held  that  the 

reference  to  the  sample.    See  Bradford  v,  seller  was  liable  on  the  warranty,  that  the 
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Parker  v.  Palmer  (a)  Abbott  C.  J.  stated  it  in  this  language : 
^^  The  words,  per  sample,  introduced  into  this  contract,  may  be 
considered  to  have  the  same  effect  as  if  the  seller  had  in  express 
terms  warranted  that  the  goods  sold  shoald  answer  the  description 
of  a  small  parcel  exhibited  at  the  time  of  the  sale."     And  in 

Parkinson  v.  Lee,  (i)  Lawrence  J.,  in  a  sale  of  hops  by  sample, 

said  that  the  contract  was  ^^  No  more  than  that  the  balk  shoald 

article  sold  wu  indigo  of  the  same  qoality  accepted.  There  was  no  fmnd  and  no 
as  the  sample.  In  this  case  there  was  a  warranty  of  the  qaality,  and  no  circnm- 
bill  of  parcels  describing  the  article  as  stances  to  ahow  that  the  parties  dealt  npon 
"  one  seroon  of  indigo."  Without  the  the  basis  of  a  qoality  to  be  precisely  snch 
sample,  the  purchaser  might  hare  held  the  as  the  cans  exhibited  contained.  The  eri- 
seller  on  this  description,  so  far  as  the  arti-  dence  also  showed  that  snch  cans  are  her- 
cle  waa  a  different  snbstance.  If  mann-  metically  sealed  to  preserve  the  com,  and 
factured  goods  are  sold  by  sample,  by  a  are  thns  bought  and  sold,  and  that  the 
merchant  who  is  not  a  manufacturer,  and  only  true  indications  of  their  being  spoiled 
both  the  sample  and  the  bulk  of  the  goods  is  the  bulging  of  the  cans  produced  by  fer- 
contain  a  latent  delect,  there  is  no  implied  mentation  and  the  consequent  evolotion 
warranty  against  the  defect  Dickenson  of  gas,  which  swelled  out  the  head.  It  is 
V.  Gay,  7  Allen,  29.  The  law  of  Fennsyl-  also  shown  that  these  cans  were  not 
Tenia  on  this  subject  is  peculiar.  It  was  bulged."  "  The  law  of  this  state  has  long 
decided  in  Boyd  i;.  Wilscm,  3  W.  N.  Cas.  been  thoroughly  settled  by  its  courts,  that 
(Phil.  1877)  421,  that  in  the  absence  of  a  sale  of  chattels  without  fraud  or  misrep- 
iraud  or  representation  aa  to  quality,  a  resentation  creates  no  liability  for  quality, 
sale  by  sample  is  not  in  itself  a  warranty  and  that  the  production  of  a  part  of  the 
of  the  quality  of  the  goods,  but  simply  a  goods,  when  not  made  by  the  acts  or  agree- 
guaranty  that  the  goods  shall  be  similar  men ta  of  the  parties  a  standard  of  the  qnal- 
in  kind  and  be  merchantable.  In  this  case  ity,  carries  with  it  no  implication  of  a  con- 
it  appeared  that  a  broker  effected  a  sale  tract  of  warranty  of  the  quality.  Much  of 
for  the  plaintiffs  of  850  cases  of  **  King's  the  confusion  of  thought  in  these  cases  is 
Brand  "  of  canned  6om  to  the  purchaser,  engendered  by  the  use  of  the  word  '  sam- 
who  had  first  been  furnished  with  three  of  pie ;'  the  mind  implying  from  the  vord, 
the  cans  for  trial  and  who  had  found  them  and  not  the  facts  of  the  sale,  an  intention  to 
in  perfect  condition.  No  express  warranty  make  the  sample  a  criterion  of  the  quality." 
of  the  com  to  be  delivered  was  made,  nor  "  Here  is  an  article  inclosed  in  an  air-tight 
was  fraud  shown.  Fart  of  the  lot  proY-  can,  the  quality  of  which  is  unknown  to 
ing  bad,  the  purchaser  refused  to  accept  both  buyer  and  seller,  and  can  bo  ascer- 
the  balance.  In  a  suit  by  the  plaintiffs  tained  only  by  opening  the  can,  which  is 
for  the  purchase-money  of  the  whole,  it  destruction.  The  article  is  bought  and 
was  held  that  there  was  no  warranty  as  to  sold  in  this  condition  by  wholesale  end 
the  quality,  and  that  the  plaintiff  was  retail.  If  the  buyer  will  not  risk  the  con- 
therefore  entitled  to  recoyer.  The  court  tents,  he  must  require  a  warranty."  "The 
said :  "  The  broker  going  on  a  business  only  just  rule  in  the  absence  of  fraud  and 
round  produced  a  can  of  the  com  and  ex-  deceit,  is  to  sufier  the  parties  to  bargain  for 
hibited  it  to  the  defendants,  and  they  af-  themsdves  as  to  quality ;  otherwise  so  long 
terwards  asked  to  see  others,  which  they  as  the  article  is  merchantable,  the  buyer 
opened  and  examined,  and  proved  by  look-  cannot  complain  of  his  own  remissness." 
ing  for  themselves.  On  the  following  day  (a)  4  B.  &  A.  387* 
they  made  an  offer  ibr  the  lot,  which  was  (6)  2  East,  814. 
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agree  with  the  sample/'  and  the  latter  is  the  phrase  used  by  the 
judges,  passim.  In  a  sale  of  goods  by  sample,  it  is  an  implied 
condition,  as  shown,  antey  §  594,  that  the  buyer  shall  have  a  fair 
opportunity  of  comparing  the  bulk  with  the  sample  ;  and  an  im- 
proper refusal  by  the  vendor  to  allow  this,  wiU  justify  the  buyer  in 
rejecting  the  contract,  (e?) 

§  649.  It  must  not  be  assumed  that  in  all  cases  where  a  sample 
is  exhibited,  the  sale  is  a  sale  **  by  sample."  (d)     The  ^jj  ^^j^^ 
vendor  may  show  a  sample,  but  decline  to  sell  by  it,  where sam- 

,  ,  ,  pie  shown 

and  require  the  purchaser  to  inspect  the  bulk  at  his  own   not  neces- 
risk ;  (a)  or  the  buyer  may  decline  to  trust  to  the  sam-   *<  by  sam- 
ple and  the  implied  warranty,  and  require  an  express  ^^'" 
warranty,  in  which  case  there  is  no  implied  warranty,  ezpressum 
facit  cessare  taciturn.    Thus,  in  Tye  v.  Fynmore,  (/)   xye  t;. 
where  the   vendor  exhibited  a  sample  of  "  sassafras  ^y°"*®™- 
wood,"  and  the  buyer  inspected  it,  and  had  skill  in  the  article, 
and  the  vendor  then  warranted  the  goods  to  be  ^^  fair  merchanta- 
ble sassafras  wood,"  it  was  held  not  to  be  a  sale  by  sample  with 
implied  warranty,  but  a  sale  with  express  warranty.  So  in  Gardi- 
ner V.  Gray  (^)  the  sale  was  of  waste  silk,  and  a  ^am-  Gardiner  r. 
pie  was  shown,  but  Lord  Ellenborough  said  it  was  not  a   ^^^' 
sale  **  by  sample."     '^  The  sample  was  not  produced  as  a  warranty 
that  the  bulk  corresponded  with  it,  but  to  enable  the  purchaser  to 
form  a  reasonable  judgment  of  the  commodity."    So  in  poweii  o. 
Powell  V.  Horton,  (A)  where  a  sample  of  the  goods  sold  ^°^^^' 
was  exhibited,  but  the  written  contract  was  construed  to  contain  a 
warranty  that  they  should  be  "  Scott  &  Co.'s  mess  pork,"  it  was 
held  not  to  be  a  sale  **  by  sample,"  but  a  sale  with  express  war- 

(c)  Lorymer  v.  Smith,  1  B.  &  C.  1.  to  a  price  and  conclnded  the  purchase. 

Id)  [Beirae   v.   Dord,    1   Selden,  95;  Atwater  v.  Clancy,  107  Mass.  369.] 

Haigons  v.  Stone,  1  Selden,  73 ;  Waring  (e)  [Kellogg   v.    Barnard,    6    Blatchf. 

V.  Mason,  18   Wend.  425 ;    Kellogg  v.  279 ;  S.  C.  10  Wallace,  383.    To  consti- 

Bamard,   6   Blatchf.    279 ;   Hubbard  v.  tnte  a  sale  bj  sample,  tbe  contract  mnst 

George,  49  HI.  275.    It  is  competent  for  a  have  been  made  solely  with  reference  to 

jnrj  to  find  that  a  sale  of  a  lot  of  tobacco  the  sample  exhibited,  both  parties  mnst 

was  made  bj  sample,  on  evidence  that  the  have  understood  that  they  were  dealing 

seller,  in  the  purchaser's  presence,  drew  upon  the  understanding  that  the  bulk  was 

bunches  of  the  tobacco  out  of  some  of  the  like  the  sample.  Day  v,  Kagnet,  14  Minn. 

cases  and  said  that  he  would  warrant  it  273.] 

to  be  like  them  all  through,  whereupon  (/)  3  Camp.  462. 

the  purchaser  entered  into  negotiations  as  {g)  4  Camp.  144. 

(A)  2  Bing.  N.  C.  668. 
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ranty.  So  also  have  we  seen  in  the  very  stringent  case  of  Josling 
Josiing  f>,  V-  Kingsford,  (i)  where  the  buyer  not  only  inspected  the 
Kingsford.  gamples,  but  the  bulk ;  and  the  vendor  said  he  would 
not  warrant  the  strength  of  the  "  oxalic  acid  "  sold ;  yet  the  pur- 
chaser was  held  not  bound  to  accept  the  article,  because  by  adul- 
teration with  sulphate  of  magnesia,  a  defect  not  visible  to  the 
naked  eye,  the  article  had  lost  the  distinctive  character  required 
by  the  terms  of  the  written  contract,  to  wit,  that  of  being  "  oxalic 

acid." 

§  650.  So,  on  the  other  hand,  where  the  sold  note  in  writing 
Meyer  v.  was  silent  as  to  quality,  the  buyer  was  not  permitted  by 
Everth.  Lord  Ellenborough  (A)  to  show  that  a  sample  had  been 
exhibited  to  him  before  he  bought,  because  it  was  not  a  sale  *'*•  by 
Carter  w.  sample."  In  Carter  v.  Crick  (Z)  the  sale  was  by  sam- 
Cnck.  pjg  q{  j^  article  which  the  vendor  called  seed  barley, 
but  said  he  did  not  know  what  it  really  was,  and  the  bulk  corre- 
sponded with  the  sample.  Held  that  the  buyer  took  at  his  own 
risk,  whether  it  was  seed  barley  or  some  other  kind  of  barley,  the 
vendor's  warranty  being  confined  to  a  correspondence  between  the 
Russei  V.      bulk   and  the  sample.      In   Russel  v.  Nicolopulo  (m) 

Nicolo-  ,.  .i.Tii.  1.1 

pulo.  there  was  a  written  sale  m  London  of  a  cargo  of  wheat 

then  lying  in  Queenstown,  which  closed  with  these  words  :  "  The 
above  cargo  is  accepted  on  the  report  and  samples  of  Messrs.  Scott 
&  Co.  of  Queenstown."  Mellish,  in  arguing  a  demurrer  to  the 
declaration,  insisted  that  this  clause  only  warranted  that  the  re- 
port of  Scott  &  Co.  was  a  genuine  report,  and  the  samples  the 
genuine  samples  taken  by  them,  but  was  not  a  warranty  either 
that  the  statements  in  the  report  were  true,  or  that  the  cargo  was 
equal  to  the  samples.  But  all  the  judges  held  that  the  true  mean- 
ing of  the  clause  was  that  the  samples  shown  to  the  buyer  were 
really  samples,  drawn  from  the  cargo,  as  represented  in  the  report 
of  Scott  &  Co.,  and  that  the  bulk  corresponded  with  the  samples 
so  drawn. 

§  651.  A  very  full  discussion  of  the  law  as  to  sales  by  sample  is 
Heiibutt «.  fo"^^  ^^  Heilbutt  V.  Hickson,  (n)  decided  on  5th  July, 
Hickson.      1872  ;  and  a  further  authority  on  the  subject  is  Couston 

(f )  13  C.  B.  N.   S.  447 ;  82  L.  J.  C.  P.  (/)  4  H.  &  N.  412 ;  28  L.  J.  Ex.  238. 

94;  and  see  Modj  r.  Gr^on,  post,  §  (m)  8  C.  B.  N.  S.  362. 

667.  (n)  L.  R.  7  C.  P.  438. 

(k)  Meyer  v.  Ererth,  4  Camp.  22. 
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V,  Chapman,  infra^  decided  in  the  House  of  Lords  on  the  19th  of 
the  same  month.  In  Heilbutt  v,  Hickson,  the  plaintiffs,  mer- 
chants in  London,  on  the  80th  December,  1870,  contracted  in  be- 
half of  correspondents  at  Lille  in  France,  with  the  defendants, 
manufacturers  of  shoes,  for  the  purchase  of  80,000  pairs  of  black 
army  shoes,  as  per  sample^  at  four  shillings  and  eight  pence  per 
pair,  less  2^  per  cent,  discount,  to  be  delivered  free  at  a  wharf  in 
weekly  quantities ;  to  be  inspected  and  quality  approved  before 
shipment ;  payment  in  cash  on  each  delivery.  Both  parties  knew 
that  the  shoes  were  required  for  the  French  army  for  a  winter 
campaign.  A  sample  shoe  was  deposited.  The  plaintiffs  ap- 
pointed a  skilled  person  to  inspect  the  shoes  on  their  behalf.  A 
number  were  rejected,  but  a  large  number  were  inspected  and 
approved.  On  the  inspection,  the  soles  were  not  opened,  and  it 
is  not  usual  to  open  them  ;  but  without  opening,  it  could  not  be 
known  of  what  substance  the  fillings  of  the  soles  had  been  made. 
Before  the  first  delivery,  it  had  been  publicly  reported  that  a  con- 
tractor in  France  had  been  imprisoned  for  using  paper  as  fillings 
for  the  soles,  and  the  plaintiffs^  agent  at  the  wharf  asked  that  a 
shoe  might  be  cut  open  to  see  if  there  was  any  paper  in  the  sole  ; 
the  defendants'  foreman  assented,  saying  that  the  plaintiffs  might 
cut  open  as  many  as  they  pleased,  and  would  not  find  paper  in 
any  of  them.  One  shoe  was  accordingly  cut  open,  and  no  paper 
was  found  in  it.  The  plaintiffs'  evidence  also  went  to  show  that 
many  assurances  had  been  given  to  them  by  the  defendants  that 
there  was  no  paper  in  the  soles  of  the  shoes.  The  plaintiffs  ac- 
cordingly accepted  and  paid  for  4,950  pairs,  which  were  shipped 
to  destination  at  Lille,  where  they  arrived  on  the  10th  February. 
In  the  mean  time  the  plaintiffs  had  sent  in  advance,  to  Lille,  one 
pair,  which  was  there  cut  open  and  found  to  contain  pieces  of 
pasteboard  as  fillings  of  the  soles.  This  was  communicated  to  the 
defendants  on  the  9th  February,  when  they  asserted  that  it  must 
be  a  mistake,  and  several  more  pairs  were  opened  and  found  not 
to  contain  paper.  The  sample  shoe  was  opened  at  the  same  time, 
and  it  did  contain  paper  in  the  sole.  Thereupon  several  of  the  cut 
pairs  which  did  not  contain  paper  fillings,  and  the  sample  shoe 
which  did,  were  taken  to  Lille  by  the  plaintiffs'  agent  (the  plain- 
tiffs having  in  the  mean  time  declined  to  receive  further  deliver- 
ies), and  after  communication  with  the  plaintiffs'  correspondent 
at  Lille,  the  agent,  on  the  10th  February,  telegraphed  to  the 
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plaintiffs,  **  Pay  for  and  ship  all  of  Hickson^s  goods  ready  at  wharf 
and  warehoase."  On  receipt  of  this  telegram  the  plaintiffs  ac- 
cepted and  paid  for  a  farther  quantity,  which  had  been  inspected, 
approved,  and  delivered  at  the  wharf,  but  which  they  had  pre- 
viously declined  to  accept.  The  defendants  knew  that  the  shoea 
had  to  be  passed  by  the  French  authorities,  and  that  the  sample 
shoe  and  the  first  pair  sent  to  Lille  had  been  found  to  contaia 
paper ;  and,  after  some  discussion,  they,  on  the  13th  February, 
signed  a  letter,  dated  on  the  11th  February,  addressed  to  the 
plaintiffs,  agreeing  to  take  back  any  shoes  that  might  be  rejected 
by  the  French  authorities  in  consequence  of  containing  paper,  it 
being  understood  that  they  could  not  take  back  any  large  number 
if  paper  should  be  found  in  only  a  few  pairs.  Upon  this  letter 
being  given  to  the  plaintiffs,  they  accepted  and  paid  for  further 
deliveries,  amounting  to  over  12,000  pairs.  On  the  26th  Febru* 
ary,  information  was  received  that  some  of  the  shoes  had  been 
found  to  contain  paper  ;  and  on  the  28th,  when  the  entire  quan- 
tity was  tendered  to  the  French  authorities,  some  were  opened 
and  found  to  contain  paper,  and  the  whole  were  rejected.  They 
were  sent  to  a  public  warehouse,  where  they  remained  deposited 
when  the  action  was  tried.  From  subsequent  examination  of  a 
number  of  the  shoes,  it  appeared  that  a  large  proportion  —  in  one 
instance,  seventeen  out  of  eighteen  pairs  examined  —  and  in  an- 
other instance,  more  than  half  of  over  one  hundred  pairs  taken 
from  different  oases  —  were  found  to  contain  paper,  canvas  shav- 
ings, or  asphalte  roofing-felt  in  the  soles ;  and  other  similar  exam- 
inations showed  the  same  result.  The  jury  found  that  the  shoes 
delivered  and  those  ready  for  deliyery  were  not  equal  to  sample 
and  that  the  defects  coiUd  not  have  been  discovered  by  any  inspect 
tion  which  ought  reasonably  to  have  been  made*  The  damages 
were  assessed  under  the  direction  of  Brett  J.,  and  were  composed, 
1st,  of  the  whole  cost  of  the  shoes,  with  freight,  charges,  and  in- 
surance, till  arrival  at  Lille ;  2dly,  of  expenses  for  cartage  and 
wai^ehouse  at  Lille  ;  8dly,  of  loss  of  profit  on  the  quantity  deliv- 
ered ;  and  4thly,  of  loss  of  profit  on  the  quantity  remaining  to  be 
delivered.  And  a  verdict  was  entered  for  the  whole,  amounting 
to  4,2142.  58.,  leave  being  reserved  to  the  defendants  to  move  to 
reduce  the  damages  by  any  sum  that  the  court  might  think  right. 
It  will  be  seen  by  this  statement  that  the  principal  questions  in- 
volved turned  upon  the  assessment  of  damages,  and  the  case  as 
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to  this  point  will  be  again  referred  to  in  the  concluding  chapter  of 
this  treatise  ;  bat  it  is  conyenient  to  state  the  facts  here  fully,  in 
order  to  ayoid  repetition,  and  then  to  extract  from  the  opinions  of 
the  judges  the  principles  applicable  to  the  subject  now  under  con- 
sideration. Bovill  C.  J.  delivered  the  judgment  of  the  court,  and 
upon  the  point  in  relation  to  the  sample  shoe,  said  :  *'  It  was  con- 
tended for  the  defendants,  that  as  the  sample  shoe  contained  paper, 
and  the  French  government  would  have  rejected  the  shoes  if  they 
had  been  precisely  in  accordance  with  the  sample  in  that  respect, 
the  damages,  and  especially  the  loss  of  profits,  did  not  result  from 
the  breach  of  warranty  in  the  shoes  not  being  equal  to  the  sample. 
Bat  the  fact  of  the  improper  fillings  in  the  sole  of  the  sample  shoe 
was  a  hidden  defect^  and  appears  to  have  been  unknown  to  all 
parties.  It  could  not  be  seen  or  discovered  by  any  ordinary  ex- 
amination of  the  shoes,  and  the  letter  of  the  11th  February  was 
directed  expressly  to  the  point  of  paper  being  in  the  shoes,  and  in 
our  opinion  gave  the  right  to  reject  the  shoes  on  that  ground,  and 
entitles  the  plaintiffs  to  recover  the  loss  of  profit  which  would 
have  accrued  if  the  shoes  had  been  accepted  by  the  French  author- 
ities." Semblcj  therefore,  that  if  a  manufacturer  agrees  g^^nbu^ 
to  furnish  goods  according  to  sample,  the  sample  is  to  be  ^^^\ 
considered  as  if  free  from  any  secret  defect  of  manufact-  manufact- 
ure  not  discoverable  on  inspection^  and  unknown  to  both  be  taken  as 
parties,  (o)  The  judgment  of  the  court  was  put  by  the  secretd^ 
chief  justice  on  the  interpretation  of  the  whole  contract  ^^^*' 
as  originally  made  and  as  subsequently  modified  by  the  letter  of 
the  11th  February ;  but  Brett  J.,  while  agreeing  in  the  judgment, 
expressed  a  decided  opinion  that  the  rights  of  the  plaintiffs  would 
have  been  the  same  under  the  original  bargain,  independently  of 
the  letter,  and  he  made  the  following  important  observations, 
which  seem  to  be,  in  some  points,  justified  by  the  decision  of  the 
House  of  Lords,  in  Couston  v.  Chapman,  infra^  and  by  Mody  v. 
Gregson,  infra  (not  cited  in  Heilbutt  v.  Hickson).  **  Besides  the 
incidents  attaching  to  a  contract  of  sale  by  sample,  which  have 
been  enumerated  by  my  lord,  I  think  there  is  also  the  following, 
that  such  contract  always  contains  an  implied  term  that  the  goods 

(o)  [Bat  if  manafactared  goods  are  sold  feet,  there  is  no  implied  warranty  against 

bj  sample,  by  a  merchant  who  is  not  the  the  defect.     Dickinson  v.  Gaj,  7  Allen, 

mana£actarer,  and  both  the  sample  and  29.] 
the  balk  of  the  goods  contain  a  latent  de- 
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may^  under  certain  circumstances^  be  returned  ;  ( jp)  that  such  term 
,  necessarily  contains  certain  varying  or  alternative  ap- 
right  of  re-  plications,  and  amongst  them  the  following,  —  that  if 
terinspec-  the  time  of  inspection^  as  agreed  on^  he  subsequent  to 
**®°'  the  time  agreed  for  the  delivery  of  the  goodsj  or  if  the 

place  of  inspection^  as  agreed  upon^  be  different  from  the  place  of 
delivery^  the  purchaser  may^  upon  inspection  at  such  time  and 
place^  if  the  goods  be  not  equal  to  the  sample^  return  them  then 
AND  THEBE  on  the  hands  of  the  seller  ....  The  defect  in  the 
shoes  was  the  consequence  of  acts  of  the  defendants'  servants,  the 
defendants  being  the  manufacturers  of  the  goods,  and  the  defect, 
though  known  to  the  defendants'  servants,  was  a  secret  defect  not 
discoverable  by  any  reasonable  exercise  of  care  or  skill  on  an  in- 
spection in  London.  By  the  necessary  inefficacy  of  the  inspection 
in  London — an  inefficacy  caused  by  this  kind  of  fault,  viz,  a 
secret  defect  of  manufacture  which  the  defendants'  servants  com- 
mitted —  the  apparent  inspection  in  London  could  be  of  no  more 
practical  effect  than  no  inspection  at  all.  If  it  could  be  of  no 
practical  effect,  there  could  not  be  any  effective  and  therefore  any 

real  practical  inspection  until  an  inspection  at  Lille The 

Inspection  «?IP^^^^^  inspection  in  London  being  then,  by  the  acts  of 
if  ineffect-    the  defendants^  servants,  no  inspection  at  all,  and  conse- 

ive  from  "  ,  .  r  mi     i     •         i        i  ^    i_ 

Tendor'8 '  qucutly  a  real  mspection  at  Lille  being,  by  the  acts  of  the 
no  fnspec-  defendants'  servants,  the  first  possibly  effective  inspeo- 
^^°*  tion,  it  seems  to  me  that  such  inspection  was,  by  the  acts 

of  persons  for  whose  acts  the  defendants  are  responsible,  substi- 
tuted for  the  first  inspection  stipulated  by  the  contract,  and  that 
the  rights  of  the  plaintiffs  accrued  upon  that  inspection  as  if  it 
were  the  first,  and  therefore  they  were  entitled  to  throw  the  shoes 
upon  the  hands  of  the  defendants  at  LilleJ*^ 

§  652.  In  Couston  v.  Chapman  (^)  the  respondent  Chapman, 
Coiuton  V.  who  was  plaintiff  in  the  court  below,  sold  to  Couston,  at 
Chapman.  p^|3liQ  auction,  various  lots  of  wine,  as  per  sample^  on 
the  19th  March,  1870,  and  the  delivery  was  completed  on  the  11th 
Buyers  April.  The  purchasers  had  the  wine  examined,  and  on 
goods  not  the  31st  May  wrote  to  say  that  they  were  *<  agreeable 
sample.        to  pay  for  the  rest  of  the  goods,"  but  objected  to  two 

{p)  [Freeman  v.  Clute,  3  Barb.  424 ;    will  not  accept  a  retam.    Messmore  v.  N. 
Park  V.  Morris  &c  Co.  4  Lansing,  103.    Y.  Shot  Ck>.  40  N.  Y.  4S2.] 
Or  sold  by  the  purchaser,  if  the  vendor        (q)  L.  R.  2  Sc  App.  250. 
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lots,  for  which  they  would  pay  "  when  supplied  according  to  the 
sample ;  "  and  they  added  that  they  "  considered  themselves  en- 
titled to  the  difference  between  the  price  of  purchase  and  the 
price  at  which  they  could  be  bought  in  the  market."     The  ven- 
dors rejected  this  proposal.     Further  discussioa  ensued,  but  noth- 
ing was  done  till  the  13th  June,  when  action  was  brought.     The 
purchaser  had  kept  all  the  lots  of  wine,  and  had  paid  for  none 
of  them  when  the  action  was  brought.     He  was  of  course  con- 
demned to  pay  for  the  whole,  and  it  was  stated  in  the  various 
opinions  given,  —  1st,  that  the  sale  of  each  lot  was  a  separate  con- 
tract ;  (r)  2d,  that  although  it  was  clearly  proved  that  the  quality 
of  the  two  lots  objected  to  was  inferior  to  sample,  the  purchaser 
was  bound  to  a  '^  timeous  rejection  and  return  of  the  goods  if  un- 
willing to  keep  them ; "  («)  3d,  that  if  the  vendor  will  not  acquiesce 
in  the  rejection,  the  purchaser  ought  to  place  the  goods  in  neutral 
custody,  giving  notice  to  the  vendor ;  (t)  4th,  that  the  purchaser 
has  no  right  to  hold  to  the  contract  and  ask  for  other  goods  than 
those  which  he  rejects.     Lord  Chelmsford  said  :  ^^  Reference  has 
been  made  to  the  difference  between  the  law  of  England  and  that 
of  Scotland,  as  to  the  right  of  a  purchaser  to  rescind  a  contract, 
and  therefore  I  will  say  few  words  on  that  subject.   In  England,  if 
goods  are  sold  by  sample,  and  they  are  delivered  and  accepted  by 
the  purchaser,  he  cannot  return  them,  (u)  but  if  he  has  not  com- 
pletely accepted  them,  that  is,  if  he  has  taken  the  delivery  con- 
ditionally, he  has  a  right  to  keep  the  goods  a  sufficient  time  to 
enable  him  to  give  them  a  fair  trial,  and  if  they  are  found  not  to 
correspond  with  the  sample,  he  is  then  entitled  to  return  them. 
As  I  understand  the  law  of  Scotland,  although  the  goods  have 
been  accepted  by  the  purchaser,  yet  if  he  finds  that  they  do  not 
correspond  with  the  sample,  he  has  an  absolute  right  to  return 

them With  regard  to  the  wine  not  corresponding  with  the 

sample,  there  can  be  no  doubt  whatever  that  large  quan-   g     j. 
tities  of  the  wine  in  both  lots  was  utterly  bad,  and  could  ™";*  *p- 
in  no  way  whatever  be  said  to  conform  to  the  sample ;  none  of  an 
and,  therefore,  upon  the  discovery  of  that  fact,  the  appel- 

(r)  [See  ante,  §§  134-137;  Le  Blanc  J.  40  N.  Y.  422;  Smith  v.  Love,  64  N.  C. 

in  Rngg  o.  Minett,  11  East,  218.]  439.] 

(«)  [Freeman  v,  Clnte,  3  Barb.  424 ;  (u)  [See  Gay  lord  Mannf.  Co.  v.  Allen, 

Park  V,  Morris  &c.  Co.  4  Lansing,  103.]  53  N.  Y.  515 ;  McCormick  v.  Sarson,  45 

(0  [See  Messmore  v,  N.  Y.  Shot  Co.  N.  Y.  265.] 
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lants  had  a  clear  right  not  (as  appeared  to  be  contended  in  the 
course  of  the  argument)  to  retain  the  good  wine  and  return  the  bad^ 
but  to  rescind  the  contract  for  those  lots  altogether.  The  contracts 
being  entire  for  each  loty  the  only  way  in  which  the  appellants 
could  discharge  themselves  from  their  obligation  was  by  returning 
or  offering  to  return  the  whole  of  [each  of]  the  lots."  (a;)  His 
lordship  then  held  that  there  had  been  improper  delay,  because  the 
condition  of  the  wine  could  have  been  discovered  in  the  course  of  a 
week.  And  then  went  on  to  say :  *'  Where  a  party  desires  to 
rescind  a  purchase  upon  the  ground  that  the  quality  of  the  goods 
does  not  coiTespond  with  the  sample,  it  is  his  diUy  to  make  a  dis- 
tinct  offer  to  return^  or^  in  fact^  to  return  the  goods^  by  stating  to 
the  vendor  tJiat  the  goods  are  at  his  riskj  that  they  no  longer  belong 
to  the  purchaser^  that  the  purchaser  r^'ects  them^  that  he  throws  them 
back  on  the  vendor* s  hands^  and  that  the  contract  is  rescinded.'^  (x^^ 

(z)  [An  iiDpor tan tcAse,  upon  this  point,  single  transaction  onlj.    See  Johnson  v, 

is  Morse  v.  Brackett,  98  Mass.  205.    And  John<K>n,  3  B.  &  P.  162 ;  Miner  v,  Bradley, 

80  in  Mansfield  v,  Trigg,  113  Mass.  350,  it  22  Pick.  457.] 

was  held  that  the  sale  of  a  specified  nam-       (x^)  [It  has  recently  been  decided  that 

her  of  barrels  of  mackerel,  at  a  given  price  where  goods  are  sold  by  sample,  and  the 

per  barrel,  is  an  entire  contract ;  the  pur-  balk  is  foand  by  the  purchaser  on  inspection 

chaser  cannot  rescind  it  as  to  some  barrels  after  delivery  not  to  be  equal  to  sample,  the 

and  afiirm  it  as  to  others.    See  Miner  v,  purchaser  may  reject  the  gouds  by  giving 

Bradley,  22  Pick.  457 ;  Clark  v.  Baker,  5  notice  to  the  vendor  that  he  will  not  accept 

Met.  452.    But  when  many  different  arti-  them,  and  that  they  are  at  the  vendor's  risk, 

des  are  bonght  at  the  same  time  for  dis-  and  is  not  bound  to  send  back,  or  offer  to 

tinct  prices,  even  if  they  are  articles  of  send  back,  the  goods  to  the  vendor,  or  to 

the  same  general  description,  so  that  a  place  them  in  neutral  custody.  Grimoldby 

warranty  that  they  are  all  of  a  particular  v.  Wells,  L.  R.  10  C.  P.  391.  Brett  J.  said  : 

quality  would  apply  to  each,  the  contract  **  The  purchaser  has  a  right  to  inspect  the 

is  not  entire,  but  is  in  effect  a  separate  goods,  and  it  seems  to  me  that  where  the 

contract  for  each  article  sold ;  and  as  to  sale  is  by  sample,  and  inspection  is  to  be  at 

each  article  there  is  a  right  to  rescind,  if  some  place  after  delivery,  the  true  propoai- 

the  warranty  in  regard  to  it  is  broken,  lion  is,  that  if  the  purchaser  on  such  inspec- 

The  Young  &   Conant   Manuf.  Co.  v,  tion  finds  the  goods  are  not  equal  to  sample, 

Wakefield,   121  Mass.  91.    In  this  case  or  if  they  are,  in  fact,  not  equal  to  sample, 

the  articles  sold  differed  each  from  the  he  has  a  right  to  reject  them  then  and 

other,  although  all  were  of  India  rubber  there,  and  is  not  bound  to  do  more  than 

goods  manufactured  by  the  plaintiff.    To  reject  theuL"    "He  may,  in  fact,  return 

each  article  a  separate  price  was  affixed,  them,  or  offer  to  return  them ;  but  it  is 

and  the  sale  of  it  in  no  way  depended  upon  sufficient,  I  think,  and   the  more  usual 

that  of  the  others,  so  that  they  were  not  course  is,  to  signify  his  rejection  of  them 

united  in  a  single  sale  as  one  lot .  A  num-  by  stating  that  the  goods  are  not  according 

her  of  separate  contracts  were  shown  by  to  contract  and  they  are  at  the  vendor's 

the  same  order  and    bill  of  parcels,  but  risk.    No  particular  form  is  essential;  it 

these  were  held  not  to  make  of  them  a  is  sufficient  if  he  does  any  uneqaiTocal 
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As  to  the  effect  of  a  sale  per  sample,  in  modifying  the  implied 
warranty  that  goods  are  merchantable,  the  case  of  Mody  v.  Greg- 
son,  infra^  §  667,  may  be  consulted. 

§  653.  In  the  case  of  Barnard,  appellant,  v.  Kellogg,  respond- 
ent, (y)  decided  by  the  supreme  court  of  the  United  Barnard  v. 
States,  in  December,  1870,  the  facts  were  these.     The    ,  ®  ^f^' 

Ainoncan 

appellant,  a  commission  merchant,  residing  in  Boston,   law. 
placed  a  lot  of  foreign  wool  received  from  a  shipper  in  Buenos 
Ayres,  and  on  which  he  had  made  advances,  in  the  hands  of 
brokers  for  sale,  with  instructions  not  to  sell  unless  the  purchaser 
came  to  Boston  and  examined  the  wool  for  himself.     The  brokers 
sent  to  the  respondents,  who  resided  in  Hartford,  in  the  state  of 
Connecticut,  at  their  request,  samples  of  the  wool,  and  the  latter 
offered  to  purchase  it  at  fifty  cents  a  pound,  all  round,  if  equal  to 
tJie  samples  fumishedj  fiud  this  offer  was  accepted,  jorovic^ed  that 
the  respondents  examined  the  wool  on  the  succeeding  Monday^  and 
reported  on  that  day  whether  or  not  they  would  take  it.     The  re- 
spondents agreed  to  this,  and  went  to  Boston  and  examined  four 
bales  in  the  broker's  office,  as  fully  as  they  desired,  and  were 
offered  an  opportunity  to  examine  all  the  bales  and  to  have  them 
opened  for  inspection.     They  declined  to  do  this,  and  concluded 
the  purchase.     Some  months  afterwards,  on  opening  the  bales,  it 
was  found  .that  some  were  falsely  and  deceitfully  packed,  by  plac- 
ing in  the  interior  rotten  and  damaged  wool  and  tags,  concealed  by 
an  outer  covering  of  fleeces  in  good  condition.     The  purchasers, 
therefore,  demanded  indemnity  for  the  loss,  and  it  was  conceded 
that  the  vendor  had  acted  in  good  faith  and  knew  nothing  of  the 
false  packing  of  the  bales.     On  action  brought  by  the  respondents 
there  were  three  counts:  1st,  upon  sale  by  sample;  2d,  upon  a 
promise,  express  or  implied,  that  the  bales  should  not  be  falsely 
packed  ;  3d,  upon  a  promise  express,  or  implied,  that  the  inside  of 
the  bales  should  not  differ  from  the  samples  by  reason  of  false 
packing.   It  was  held  in  the  lower  court  that  there  was  no  express 
warranty  that  the  bales  not  examined  should  correspond  with  those 
exhibited  at  the  broker's  office,  and  that  the  law,  under  the  circum- 
stances, would  not  imply  a  warranty  ;  but  that,  as  matter  of  fact, 
the  examination  of  the  interior  of  the  bulk  of  bales  of  wool  gen- 
act  showing  that  he  rejects  them."    See        (y)  10  Wallace,  383. 
Lacy  V.  Moufiet,  5  H.  &  N.  233;  Gill  v. 
Kaafman,  16  Kansas,  571.] 
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erally,  put  up  like  these,  is  not  customary  in  the  trade,  and  though 
possible  would  be  very  inconvenient,  attended  with  great  labor 
and  delay,  and  for  these  reasons  impracticable  ;  that  by  the  custom 
of  merchants  and  dealers  in  foreign  wools,  in  Boston  and  New 

York,  the  principal  markets  of  the  country  where  such  wool  is  sold, 
there  is  an  implied  warranty  against  false  packing,  and  that,  as 
matter  of  law,  the  custom  was  binding  on  the  parties  to  this  con- 
tract ;  and  judgment  was  given  for  the  purchaser.  But  the  judg- 
ment was  reversed  on  appeal,  the  supreme  court  holding,  —  1st, 
that  the  sale  was  not  by  sample,  as  shown  by  the  fact  that  the 
purchaser  went  to  Boston  to  inspect  the  goods  for  himself,  —  which 
was  unnecessary  if  the  sale  was  by  sample,  —  and  had  assented  to 
the  condition  that  the  sale  was  only  to  take  place  after  his  own  ex- 
amination of  the  goods  ;  2d,  that  by  the  rule  of  the  common  law, 
where  a  purchaser  inspects  for  himself  the  specific  goods  sold, 
and  there  is  no  express  warranty,  and  the  seller  is  guilty  of  no 
fraud,  and  is  neither  the  manufacturer  nor  grower  of  the  goods 
sold,  the  maxim  of  caveat  emptor  applies  ;  3d,  that  inasmuch  as 
the  law  in  such  a  case  implies  no  warranty  of  quality,  evidence  of 
custom  that  such  warranty  is  implied  is  inadmissible,  and  the  cus- 
tom or  usage  is  invalid  and  void,  especially  so  in  the  case  before 
the  court,  as  the  parties  were  shown  to  have  had  no  knowledge  of 
the  custom  and  could  not  have  dealt  with  reference  to  it. 

§  654.  Where  an  average  sample  was  taken  of  a  large  quantity 
Arerage  ^^  goods  (beans)  contained  in  a  number  of  packages,  by 
sample.  drawing  samples  from  many  of  the  packages  and  then 
deciBionr^  mixing  them  together,  it  was  held  by  the  court  of  ap- 
Leonazd  9.    peals  of  the  state  o£  New  York,  in  Leonard  v.  Fowler,  (z) 

^^  ^^'  that  the  purchaser  could  not  reject  any  of  the  packages 
on  the  ground  that  they  were  inferior  to  the  average,  nor  recover 
for  the  difference  in  value  on  that  ground ;  that  the  true  test  was 
whether,  if  the  contents  of  all  the  packages  were  mixed  together, 
the  quality  of  the  bulk  so  formed  was  equal  to  that  of  the  average 
sample  drawn.  (25^) 

Warranty         §  656.  An  implied  warranty    may  result  from  the 
from^usage.   usage  of  a  particular  trade,  (a)      Thus,  in  Jones  v. 

{*)  44  N.  Y.  289.  sample,  the  sample  represents  the  average 

(zi)  [And  in  Schnitser  v.  Oriental  Print  quality  of  the  entire  lot,  and  not  the  aver- 

Works,  114  Mass.  123,  it  waa  held  that  age  qaality  of  the  amount  contained  in 

evidence  is  admissible  to  prove  a  custom  each  bag  taken  separately.] 

that,  upon  a  sale  of  berries  in  bags  by  (a)  [See  Fatman  v.  Thompson,  2  Disney 
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Bowden,  (i)  it  was  shown  that  in  auction  sales  of  certain  drugs, 
as  pimento,  it  was  usual  to  state  in  the  catalogue  whether  jones  v. 
they  were  sea-damaged  or  not,  and  in  the  absence  of  a  ^^^®° 
statement  that  they  were  sea-damaged,  they  would  be  assumed  to 
be  free  from  that  defect.     The  court  held,  on  this  evidence,  that 
freedom  from  sea-damage  was  an  implied  warranty  in  the  sale. 
And  Heath  J.  in  that  case  mentioned  a  nisi  prius  deci-  weaii  v. 
sion  by  himself,  that  where  sheep  were  sold  as  stock,  ^^^' 
there  was  an  implied  warranty  that  they  were  sound,  proof  hav- 
ing been  given  that  such  was  the  custom  of  the  trade ;  and  said 
that  this  ruling  was  not  questioned  when  the  case  was  argued 
before  the  king's  bench.     The  case  referred  to  by  the  learned 
judge  was  probably  Weall  v.  King,  (c)  decided  on  ia,  different 
point. 

§  656.  In  a  sale  of  goods  by  description,  where  the  buyer  has 
not  inspected  the  goods,  there  is,  in  addition  to  the  con-   g^i^  ^^ 
dition  precedent  that  the  qooAb  shall  answer  the  descrip-  §°o<*?  ^7 

,         ,  ^  descrip- 

tion, an  implied  warranty  that  they  shall  be  salable  or  tion,notin- 

merchantable.  (JT)     The  rule  was  first  clearly  stated  by   buyer,  im- 

Lord  EUenborough,  in  Grardiner  v.  Gray,  (e)  where  the  ?anty^t 

defendant  made  a  sale  of  twelve  bags  of  **  waste  silk."   g^/^f™ 

The  declaration  contained  a  count  alleging  a  sale  by   Gardiner  v. 

sample,  but  on  this  the  proof  failed.     There  were  other  ^™^' 

counts,  charging  the  promise  to  be  that  the  silk  should  be  of  a 

482.    It  is  well  settled  that  a  usage  repug-  359,  360.    On  the  other  hand,  a  usage  by 

nant  to  the  terms  of  a  contract  is  inad-  which  a  mannfacturer  is  held  not  to  war- 

mifisible  to  control  it    Nor  can  a  usage  rant  against  latent  defects,  when  the  law 

of  trade  be  maintained  which  engrafts  on  a  implied  such  a  warranty,  is  held  void, 

contract  of  sale  a  stipulation  or  obligation  Whitmore  t^.  South  Boston  Iron   Co.  2 

different  from  or  consistent  with  a  rule  Allen,  52  /  Dickinson  v.  Gay,  7  Allen,  34 ; 

of  the  common  law  on  the  subject    Foster  Snelling  v.  Hall,  107  Mass.  134,  139.] 

J.  in  Boardman  v,  Spooner,  13  Allen,  353,  (6)  4  Taunt  847.    [See  Clark  v.  Baker, 

359.    Thus,  a  usage  that  in  sales  by  sam-  II    Met  106;  Boorman  v.  Jenkins,   12, 

pie  there  is  an  implied  warranty  against  Wend.  567 ;  Randall  v,  Kehlor,  60  Maine, 

latent  defects  existing  in  both  the  sample  37.] 

and  the  bulk  is  illegaL  Dickinson  v.  Gay,  (c)  12  £ast,  452. 

7  Allen,  34.    So,  likewise,  is  a  usage  that  (d)  [See    Merriam  v.  Field,  24  Wis. 

in  sales  of  a  particular  kind  of  merchan-  508 ;  Hamilton  v.  Ganyard,  3  Keyes  (N. 

dise  there  is  an  implied  warranty  of  its  Y.),  45 ;   McClung  v.  Eelley,   21   Iowa, 

merchantable  quality ;  and  that  a  broker,  508 ;  Gaylord  Mannf.  Ca  v.  Allen,  53  N. 

without    express    authority,    may    insert  Y.  518;  Hyatt  t;.  Boyle,  5  Gill  &  J.  110; 

such  a  stipulation  in  his  memorandum  of  Gallagher  v.  Waring,  9  Wend.  10 ;  Hanks 

the  bargain.     Dodd  v.  Farlow,  II   Allen,  v.McKee,  2  Litt  227. 

426;  Boardman  v.  Spooner,  13  Allen,  353,  (e)  4  Camp.  144. 
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good  and  merchantable  quality.  Lord  Ellenborough  said  :  "  Un- 
der such  circumstances  the  purchaser  has  a  right,  to  expect  a  «aZa- 
hle  article^  answering  the  description  in  the  contract.  Without 
any  particular  warranty,  this  is  an  implied  term  in  every  such 
contract.  Where  there  is  no  opportunity  to  inspect  the  commodity ^ 
the  maodm  of  caveat  emptor  does  not  apply.  (/)  He  cannot,  with- 
out a  warranty,  insist  that  it  shall  be  of  any  particular  quality  or 
fineness,  but  the  intention  of  both  parties  must  be  taken  to  be 
that  it  shall  be  salable  in  the  market  under  the  denomination  men- 
tioned in  the  contract  between  them.  The  purchaser  cannot  be 
supposed  to  buy  goods  to  lay  them  on  a  dunghill." 

§  657.  This  rule  has  been  followed  in  a  long  series  of  deci- 
Joneav.  sions,  (^)  and  the  law  on  the  subject  was  reviewed,  and 
^^^  the  cases  classified,  in  Jones  v.  Just,  (K)  decided  in  the 

queen's  bench,  in  February,  1868.  The  plaintiflEs  in  that  case 
bought  from  the  defendant  certain  ^'  bales  Manilla  hemp,"  ex- 
pected to  arrive  on  ships  named.  The  vessels  arrived,  and  the 
hemp  was  delivered,  damaged,  so  as  to  be  unmerchantable,  but 
being  still  properly  described  as  Manilla  hemp.  Held  that  the 
vendors  were  liable,  and  that  in  such  a  sale  the  goods  must 
not  only  answer  the  description,  but  must  be  salable  or  merchant- 
able under  that  description.  Mellor  J.  in  delivering  the  judg- 
ment reviewed  the  whole  of  the  decisions,  giving  this  as  the  re- 
sult: ^^The  cases  which  bear  on  the  subject  do  not  appear  to  be 
in  conflict  when  the  circumstances  of  each  are  considered.  They 
may,  we  think,  be  classified  as  follows:  First.  Where  goods  are 
in  esse^  and  may  be  inspected  by  the  buyer,  and  there  is  no  fraud 
on  the  part  of  the  seller,  the  maxim  caveat  emptor  applies,  even 
though  the  defect  which  exists  in  them  is  latent,  and  not  discover- 
able on  examination,  at  least  where  the  seller  is  neither  the  grower 
nor  manufacturer.  Parkinson  v.  Lee,  2  East,  314.  The  buyer 
in  such  a  case  has  the  opportunity  of  exercising  his  judgment 

(/)  [As  to  sales  of  packed  cotton,  see  (g)  Jones  v.  Bright,  5  Bing.  533;  Laing 

Boorman  v.  Jenkins,  12  Wend.  566 ;  Beebe  v.  Fidgeon.  4  Camp.  169  ;  6  Taunt  108  ; 

V.  Robert,  12  Wend.  413  ;  Oneida  Manuf.  Brown  v.  Edgington,  2  M.  &  G.  279  ;  Shep- 

Co.  v.  Lawrence,  5  Cowen,  444  ;  Waring  herd  v.  Pjbus,  3  M.  &  G.  868 ;  Camac  u, 

V.  Mason,  18  Wend.   425;    Salbbury   v.  Warriner,  1    C.   B.    356;    Stanclifie   v. 

Stainer,  19  Wend.  159.    Of  canned  fruit  Clarke,  7  Ex.  439 ;  Bigge  v.  Parkinson, 

or  vegetables,  Bojd  v.  Wilson,  3  W.  N.  7    H.   &   N.  955 ;  31    L.  J.  Ex.  301,  in 

Cas.  (Phil.  1877)  521.    Of  packed  mack-  Cam.  Scacc. 

erel,  Dodd  v.  Kirk,  2  W.  N.  Cas.  (Phil.  {h)  L.  R.  3  Q.  B.  197 ;  37  L.  J.  Q.  B. 
1875)  260.] 
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upon  the  matter :  and  if  the  result  of  the  inspection  be  unsatis- 
factory, or  if  he  distrusts  his  own  judgment,  he  may  if  he  chooses 
require  a  warranty.  In  such  a  case  it  is  not  an  implied  term  of 
the  contract  of  sale  that  the  goods  are  of  any  particular  quality 
or  are  merchantable.  So  in  the  case  of  a  sale  in  the  market  of 
meat,  which  the  buyer  had  inspected,  but  which  was  in  fact  dis- 
eased, and  unfit  for  food,  although  that  fact  was  not  apparent  on 
examination,  and  the  seller  was  not  aware  of  it,  it  was  held  that 
there  was  no  implied  warranty  that  it  was  fit  for  food,  and  that 
the  maxim  caveat  emptor  applied.     Emmerton  v.  Matthews,  7  H. 

6  N.  586  ;  31  L.  J.  Ex.  139.  (f)  Secondly.  Where  there  is  a 
sale  of  a  definite  existing  chattel  specifically  described,  the  actual 
condition  of  which  is  capable  of  being  ascertained  by  either  party, 
there  is  no  implied  warranty.  Barr  v.  Gibson,  3  M.  &  W.  390. 
Thirdly^.  Where  a  known  described  and  defined  article  is  or- 
dered of  a  manufacturer,  although  it  is  stated  to  be  required  by 
the  purchaser  for  a  particular  purpose,  still,  if  the  known,  defined, 
and  described  thing  be  actually  supplied,  there  is  no  warranty 
that  it  shall  answer  the  particular  purpose  intended  by  the  buyer. 
Chanter  v.  Hopkins,  4  M.  &  W.  399 ;  OUivant  v.  Bayley,  5  Q.  B. 
288.  (A)  Fourthly.  Where  a  manufacturer  or  a  dealer  contracts 
to  supply  an  article  which  he  manufactures  or  produces,  or  in 
which  he  deals,  to  be  applied  to  a  particular  purpose,  so  that  the 
buyer  necessarily  trusts  to  the  judgment  or  skill  of  the  manu- 
facturer or  dealer,  there  is  in  that  case  an  implied  term  of  war- 
ranty that  it  shall  be  reasonably  fit  for  the  purpose  to  which  it 
is  to  be  applied.  Brown  v,  Edgington,  2  M.  &  G.  279 ;  Jones  v. 
Bright,  5  Bing.  533.  (A^)     In  such  a  case  the  buyer  trusts  to  the 

(i)  [Post,  §  670,  note  (r)  ;  §  671,  note  St.  149 ;  Tilton  Safe  Co.  v,  Tisdale,  48 

(u).]  Vt.  83.] 

(k)  [Wright  V.   Hart,   18  Wend.  449;  (it^)  [See  Matthews  v.  Hartson,  3  Pittsb. 

Beming  v.  Foster,  42  N.  H.  165;  Pease  v.  (Pa.)  86.     In  Randall  v.  Newson,  2  Q. 

Salim,  38  Vt.  432  ;  Kreuger  v.  Blanck,  L.  B.  Div.  102,  it  was  laid  down  as  a  general 

R.  5   Ex.  179;  Mason   v,   Chappell,   15  principle  that,  on  the  sale  of  an  article 

Graitan,    572 ;    Pacific   Iron    Works    v.  for  a  specific  purpose  there  is  a  warranty 

Newhall,  34  Conn.  67  ;   Brown  v.  Mur-  by  the  seller  that  it  is  reasonably  fit  for 

phee,  31   Miss.  91 ;  Rogers  v.  Niles,    II  the  purpose,  and  there  is  no  exception  as 

Ohio  St.  48;  Hargans  v.  Stone,  5  N.  Y.  to  latent  un discoverable  defects.-  In  this 

73;  Erie  C.  J.  in  Mallan  v.  Radloff,  17  case  it  appeared  that  the  plaintiff  ordered 

C.  B.  N.  S.  588,  600;  Wolcott  v.  Mount,  and  purchased  of  the  defendant,  who  was 

7  Vroom,  262,  267 ;  S.  C.  9  Vroom,  496;  a  coach  builder,  a  pole  for  the  plaintiff's 
Port  Carbon  Iron  Co.  v.  Groves,  68  Penn.  carriage.    The  pole  broke  while  in  use, 

and  the    horses  became  frightened   and 
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manufacturer  or  dealer,  and  relies  upon  bis  judgment,  and  not 
upon  his  own.  Fifthly.  Where  a  manufacturer  undertakes  to  sup- 
were  injured.  In  an  action  brought  to  rately  drawn  oat  And  if  that  be  the  gor- 
recover  the  damage,  the  jury  found  that  eming  principle,  there  is  no  place  in  it  for 
the  pole  was  not  reasonably  fit  for  the  car-  the  suggested  limitation.  If  the  article 
riage,  bnt  that  the  defendant  had  been  or  commodity  oflbred  or  delivered  does  not 
guilty  of  no  negligence;  and  it  was  held  in  fact  answer  the  description  of  it  in  the 
that  the  plaintiff  was  entitled  to  recover  contract,  it  does  not  do  so  more  or  less 
the  value  of  the  pole,  and  also  for  damage  becaase  the  defect  in  it  is  patent,  or  latent, 
to  the  horses,  if  it  appeared  that  the  injury  or  discoverable.  And  accordingly  there 
to  the  horses  was  the  natural  consequence  is  no  suggestion  of  any  such  limitation  in 
of  the  defect  in  the  pole.  Brett  J.  A.,  any  of  the  judgments  in  cases  relating  to 
after  a  careful  review  of  the  cases  bearing  contracts  of  purchase  and  sale."  The  lim- 
upon  the  point,  said :  "  In  some  contracts,  itation  above  referred  to  is  that  which  waa 
th^  undertaking  of  the  seller  is  said  to  be  applied  to  the  contract  of  carriage  in  Read- 
only that  the  article  shall  be  merchanta-  head  v.  Midland  Ry.  Co.  L.  R.  4  Q.  B. 
ble ;  in  others,  that  it  shall  be  reasonably  379.  The  court,  in  Randall  v,  Newson, 
fit  for  the  purpose  to  which  it  is  to  be  ap-  supra,  rested  their  decision  very  much  upon 
plied.  In  all,  it  seems  to  us,  it  is  either  the  opinion  declared  by  Abbott  C.  J.  in 
assumed  or  expressly  stated,  that  the  fun-  Gray  v.  Cox,  4  B.  &  C.  108,  115,  "  that  if 
damental  undertaking  is,  that  the  article  a  person  sold  a  commodity  for  a  particular 
offered  or  delivered  shall  answer  the  descrip-  purpose,  he  mast  be  understood  to  war- 
tton  of  it  contained  in  the  contract.  That  rant  it  reasonably  fit  and  proper  for  such 
rule  comprises  all  the  others ;  they  are  purpose ; "  and  upon  the  case  of  Jones  o. 
adaptations  of  it  to  particular  kinds  of  Bright,  5  Bing.  53-3,  540,  in  the  decision 
contracts  of  purchase  and  sale.  You  must,  of  which  the  above  ruling  of  Lord  Ten- 
therefore,  first  determine  from  the  words  terden  was  adopted.  In  Jones  v.  Bright, 
used,  or  the  circumstances,  what,  in  or  the  contract  was  for  copper  sheathing  for 
according  to  the  contract,  is  the  real  mer-  a  ship.  The  question  proposed  by  Lud- 
cantileor  business  description  of  the  thing  low  Seijt.,  in  argument,  was :  "Whether 
which  is  the  subject-matter  of  the  bai^ain  the  law  vrill,  according  to  the  dictum  of 
of  purchase  and  sale,  or,  in  other  words,  Lord  Tenterden  in  Gray  v.  Cox,  4  B.  &  C. 
the  contract  If  that  subject-matter  be  at  p.  115,  lay  upon  the  seller  or  mana- 
merely  the  commercial  article  or  oommod-  fiicturer  an  obligation  to  warrant  in  all 
ity,  the  undertaking  is,  that  the  thing  of-  cases  that  the  article  which  he  sells  shall 
fered  or  delivered  shall  answer  that  de-  be  reasonably  fit  and  proper  for  the  pur- 
scription,  that  is  to  say,  shall  be  that  arti-  pose  for  which  it  is  intended,  and  render 
cle  or  commodity,  salable  or  merchantable,  him  responsible  for  all  the  consequences 
If  the  subject-matter  be  an  article  or  com-  which  may  result,  if  it  shall  be  found  not 
modity  to  be  used  for  a  particular  purpose,  to  answer  the  purpose  for  which  it  was 
the  thing  oflered  or  delivered  must  answer  designed,  and  that,  on  account  of  some  la- 
that  description,  that  is  to  say,  it  must  be  tent  defect  of  which  he  was  ignorant,  and 
that  article  or  commodity,  and  reasonably  which  shall  not  be  proved  to  have  arisen 
fit  for  the  'particular  purpose.  The  gov-  from  any  want  of  skill  on  his  part,  or  the 
eming  principle,  therefore,  is  that  the  use  of  improper  materials,  or  any  acd- 
thing  offered  and  delivered  under  a  con-  dent  against  which  human  prudence  might 
tract  of  purchase  and  sale  must  answer  have  been  capable  of  guarding  him." 
the  description  of  it  which  is  contained  in  Here,  therefore,  the  whole  proposition, 
words  in  the  contract,  or  which  would  be  with  and  without  limitations,  was  plainly 
•o  contained  if  the  contract  were  aocu-  laid  before  the  judges  for  their  considera- 


PART  n.]  WARBANTY.  616 

ply  goods  manufactured  by  himself,  or  in  which  he  deals,  but 
which  the  yendee  has  not  had  the  opportunity  of  inspecting,  it  is 
an  implied  term  in  the  contract  that  he  shall  supply  a  merchant- 
able article.  Laing  v.  Fidgeon,  4  Camp.  169 ;  6  Taunt.  108.  (Z) 
And  this  doctrine  has  been  held  to  apply  to  the  sale  by  the  builder 
of  an  existing  barge,  which  was  afloat,  but  not  completely  rigged 
and  furnished :  there,  inasmuch  as  the  buyer  had  only  seen  it 
when  built,  and  not  during  the  course  of  the  building,  he  was 
considered  as  having  relied  on  the  judgment  and  skill  of  the 
builder  that  the  barge  was  reasonably  fit  for  use.  Shepherd  v. 
Pybus,  3  M.  &  G.  868." 

§  658.  In  the  same  case  the  learned  judge  explained  the  ratio 
decidendi  of  Turner  v.  Mucklow,  (w)   decided  by  him-   Turner «. 
self  at  Liverpool,  in  1862,  and  in  which  his  ruling  had  Mucklow. 
been  affirmed  by  the  exchequer  of  pleas.     That  was  a  sale  of  a 
boat-load  of  "  spent  madder,"  being  refuse  of  madder  roots  that 

tion.  The  answer  given  hy  Best  C.  J.  for  sach  purpose.  Allen  J.  in  Gay  lord 
was :  "  I  wish  to  put  the  case  on  a  broad  Manuf.  Co.  v,  Allen,  53  N.  Y.  515,  518 ; 
principle.  If  a  man  sells  an  article  he  Brown  v.  Sayles,  27  Vt  227 ;  Beals  v. 
thereby  warrants  that  it  is  merchantable,  Olmstead,  24  Vt.  114;  Walton  v.  Cody, 
— that  it  is  fit  for  some  purpose.  If  he  1  Wis.  420;  Lespard  v.  Yankirk,  27  Wis. 
sells  it  for  that  particular  purpose,  he  152.  See  Brenton  v.  Davis,  8  Blackf. 
thereby  warrants  it  fit  for  that  purpose.  317 ;  Chambers  v,  Crawford,  Addison, 
.  .  .  .  Whether  or  not  an  article  has  been  150;  Howard  v.  Hoey,  23  Wend.  350; 
sold  for  a  particular  purpose  is,  indeed,  a  Moses  v.  Mead,  1  Denio,  378 ;  Leflore  v. 
question  of  fact ;  bnt  if  sold  for  such  pur-  Justice,  1  Sm.  &  M.  381;  Gallagher  v, 
pose,  the  sale  is  an  undertaking  that  it  is  Waring,  9  Wend.  20;  Misner  v.  Granger, 
fit.  ...  .  The  law,  then,  resolves  itself  4  Gilman,  69 ;  Whitmore  v.  South  Boston 
into  this,  —  that  if  a  man  sells  generally.  Iron  Co.  2  Allen,  58 ;  Rogers  t;.  Niles,  1 1 
he  undertakes  that  the  article  sold  is  fit  Ohio  St.  48 ;  Bird  v.  Mayer,  8  Wis.  362 ; 
for  some  purpose ;  if  he  sells  it  for  a  par-  Fisk  v.  Tank,  12  Wis.  276;  Hart  v. 
ticular  purpose,  he  undertakes  that  it  shall  Wright,  17  Wend.  267  ;  Getty  v.  Round- 
he  fit  for  that  particular  purpose."  "  Noth-  tree,  2  Chand.  28 ;  Dickinson  v.  Jordan, 
ing  can  be  more  dear,*' said  Brett  J.  A.  11  Ired.  (Law)  166;  Pease  v.  Sabin,  38 
in  Randall  v.  Newson,  2  Q.  B.  Bir.  107,  Vt  432 ;  Bartlett  t;.  Hoppock,  34  N.  Y. 
referring  to  the  above  language  of  Best  C.  118;  Rice  v.  Forsyth,  41  Md.  389;  Mur- 
J.  ♦'  than  that  the  rule  is  advisedly  enun-  ray  v.  Smith,  4  Daly  (N.  Y.),  277  ;  Sims 
ctated  as  a  warranty,  without  limitation,  v.  Howell,  49  Geo.  620 ;  Howie  t;.  Rea, 
Brown  v.  Edgington,  2  M.  &  G.  279,  is  to  70  N.  Car.  559 ;  Wilcox  v.  Hall,  53  Geo. 
the  same  effect."]  635.  So  it  has  been  held  that  where  lum- 
(/)  [Mann  v.  Everston,  32  Ind.  355.  her  is  sold  without  opportunity  for  exam- 
A  contract  to  manufacture  and  deliver  an  inatton  by  the  purchaser,  there  is  an  im- 
artide  at  a  future  day,  carries  with  it  an  plied  warranty  that  it  is  merchantable, 
obligation  that  the  article  shall  be  mer-  Merriam  v.  Field,  39  Wis.  578.] 
chantable,  or,  if  sold  for  a  particular  pur-  (m)  8  Jurist  N.  S.  870;  6  L.  T.  N.  S. 
pose,  that  it  shall  be  suitable  and  proper  690. 
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the  vendor  had  used  in  dying  goods,  and  which  lay  in  a  heap 
in  his  yard,  open  to  vendee* 8  inspection  if  he  chose  to  avail  himself 
of  it.  On  this  ground,  and  because  the  vendor  did  not  manufact- 
ure it  for  sale,  it  was  held  that  there  was  no  implied  warranty 
of  quality. 

§  659.  But  in  Bull  v.  Robison  (n)  it  was  held  that  this  war- 
Bull  t?.  ranty  only  extended  to  the  condition  of  the  goods  when 
Robison.  ^j^^y  leave  the  vendor's  possession,  and  that,  in  the  ab- 
Warranty  sence  of  express  stipulation,  he  is  not  liable  for  any  de- 
extend  to  terioration  of  quality  rendering  them  unmerchantable  at 
deprecta^  the  place  of  delivery,  if  such  deterioration  result  neces- 
Ing  from^^  sarily  from  the  transit.  The  case  was  that  of  a  sale 
transit.  of  hoop  iron,  to  be  sent  from  Staffordshire,  ^he  place  of 
making  it,  to  Liverpool,  where  the  buyer  ordered  it  to  be  deliv- 
ered in  January  and  February.  The  iron  was  clean  and  bright 
when  it  left  the  vendor's  premises  to  be  forwarded  by  canal  boats, 
vessels,  and  carts,  and  was  rusted  before  it  reached  Liverpool, 
but  not  more  so  than  was  the  necessary  result  of  the  transit. 
Held  that  the  vendor  was  not  responsible  if  it  thereby  became 
unmerchantable  when  received  in  Liverpool,  (o) 

§  660.  In  Gower  v.  Van  Dedalzen  (p)  an  attempt  was  made 
Gower  v.  ^  extend  this  implied  warranty  to  the  packages  or  ves- 
Van  Ded-     gels  in  whicli  the  merchandise  was  contained.     The  dis- 

alzen. 

Warrant  P^^®  arose  out  of  a  sale  of  a  cargo  of  oil,  alleged  in  the 
does  not       declaration  to  be  good   merchantable  Gallipoli  oil,  the 

extend  to  ,     , 

the  pack-  said  cwrgo  consisting  of  240  casks^  and  the  defendant 
"^^''  pleaded  that  the  casks  "  were  not  well  seasoned  and 

proper  casks  for  the  purpose  of  containing  good  merchantable 
Gallipoli  oil,  according  to  the  terms  and  within  the  true  intent 
and  meaning  of  the  agreement."  On  special  demurrer,  held  ill, 
Tindall  C.  J.  saying,  however,  "  I  can  conceive  cases  in  which 
the  state  of  the  receptacle  of  the  article  sold  might  furnish  a  de- 
fence ;  as  if  it  were  a  pipe  of  wine  in  bottles,  with  the  cork  of 
every  bottle  oozing  :  but  in  such  case  the  plea  would  be  that  the 
wine  was  not  in  a  merchantable  state." 

(n)  10  Ex.  342  ;  24  L.  J.  Ex.  165.  nrement  at  that  place,  and  in  its  pas- 
(o)  [But  in  Cushman  o.  Hoi  joke,  34  sage  thither  a  depreciation  and  loss,  coin- 
Maine,  289,  where  it  appeared  that  the  monly  incident  to  such  passa^^,  occurred 
title  to  property  sold  had  passed  to  the  without  any  fault  of  the  purchaser,  he 
purchaser,  but  the  property  was  to  be  was  held  not  to  be  chargeable  with  that 
taken  to  another  place  by  the  purchaser,  loss.] 
and  to  be  paid  for  according  to  its  meas-        (p)  3  Bing.  N.  C.  717. 
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§  661.  If  a  man  buy  an  article  for  a  particular  purpose  made 
known  to  the  seller  at  the  time  of  the  contract,  and  rely   Where  ar- 
upon  the  skill  or  judgment  of  the  seller  to  supply  what  bought  for 
is  wanted,  there  is  an  implied  warranty  that  the  thing  'f^i*;'"" 

sold  will  be  fit  for  the  desired  purpose ;  alitevy  if  the  hj*g*^^"Jp 
buyer  purchases  on  his  own  judgment,  (jj)     This  rule   and  buyer 

(q)  [Randall  v,  Newson,  2  Q.  B.  Div.  a  large  portion  of  it  had  been  nsed  when 
102,  cited  and  stated  ante^  §  657  note  (k^) ;  it  was  discovered  to  be  hard  and  brittle 
Cnnningham  r.  Hall,  4  Allen,  273.  In  and  unfit  for  the  required  purpose.  In  an 
Beals  V.  Olmstead,  24  Vl  114,  it  was  said  action  npon  a  note  given  for  the  purchase- 
that  if  an  article  is  bought  for  a  particular  money,  wherein  defendant  set  up  as  a 
purpoee,  and  the  vendor  knew  that  the  counter-claim  the  damages  sustained  by 
purchaser  would  not  buy  an  inferior  arti-  the  use  of  the  iron,  Church  C.  J.  said : "  The 
cle,  the  sale  of  the  article  for  the  particular  words  '  pipe  iron/  referred  to  the  fnmace 
use  ordinarily  implies  a  warranty  that  it  where  manufactured,  and  'XX'  to  the 
is  fit  for  the  uae.  Whitmore  v.  The  South  brand  indicating  the  quality.  The  plain- 
Boston  Iron  Co.  2  Allen,  58;  Dutton  v.  tiff  was  not  a  manufacturer,  but  a  dealer 
Gerrish,  9  Cush.  89 ;  Brown  v.  Sayles,  27  in  '  pig  metals,'  and  was  not  presumed  to 
Vt.  227  ;  Hoe  v,  Sanborn,  21  N.  Y.  552 ;  know  the  precise  quality  of  every  lot  of 
Rice  V.  Forsyth,  41  Md;389 ;  Gammell  v.  pigs  bought  and  sold  by  him,  bearing  that 
Gunby,  52  Geo.  504.  But  see  Dickson  v.  brand,  and  hence  cannot  be  held  to  have 
Jordan,  7  Ired.  166 ;  Stevens  v.  Smith,  21  warranted  that  the  pigs  in  question  were 
Vt  90.  A.  bought  of  B.  certain  soap*  of  any  certain  quality.  Hoe  v.  Sanborn, 
frames  which  were  by  the  contract  war-  21  N.  Y.  552.  There  was  no  fraud.  Both 
ranted  to  be  "  new  frames,  with  all  nuts  parties  supposed,  doubtless,  that  the  iron 
and  bolts  complete  and  perfect."  A.  had  was  first  quality  for  the  purpose  for  which 
previously  inspected  the  separate  parts  of  it  was  intended.  But  it  is  not  enough  that 
the  frames.  Upon  the  trial  of  an  action  the  plaintiff  knew  such  purpose.  Bartlett 
for  a  breach  of  the  above  warranty,  it  was  v.  Hopkins,  34  N.  Y.  118.  The  defend- 
proved  and  found  by  the  jury  that,  though  ant  should  have  exacted  a  specific  war- 
new,  and  having  the  proper  number  of  ranty,  and  then  both  parties  would  have 
nuts  and  bolts,  the  frames  were  not  rea-  acted  understand ingly.  If  the  defendant 
sonably  fit  for  the  purpose  of  making  had  ordered  'XX'  pipe  iron,  which  was 
soap,  and  it  was  held  that  this  was  snfli-  tough  and  soft,  and  fit  for  manufacturing 
cient  to  sustain  a  declaration  that  the  de-  agricultural  implements,  and  the  plaintiff 
fendant  warranted  the  frames  to  be  fit  for  had  agreed  to  deliver  iron  of  that  qual- 
the  purpose  of  making  soap.  Mallan  v,  ity,  a  warranty  would  have  been  estab- 
Radluff,  17  C.  P.  (N.  S.)  588.  See  French  lished  which,  probably,  within  the  case  of 
V,  Vining,  102  Mass.  135,  136;  Gossler  v.  Day  p.  Pool,  52  N.  Y.  416,  would  have 
Eagle  Sugar  Refinery,  103  Mass.  331.  In  survived  the  acceptance  of  the  article. 
Bounce  v.  Dow,  64  N.  Y.  411,  it  appeared  Here  both  parties  acted  in  good  faith.  The 
that  the  defendant  ordered  of  the  plaintiff,  defendant  ordered  simply  '  XX'  pipe  iron, 
a  dealer  in  iron,  but  not  a  manufacturer  of  supposing  that  such  iron  was  always  tough 
it,  ten  of  "  XX  pipe  iron,"  to  be  nsed  in  and  soft.  The  plaintiff  forwarded  the 
the  manufacture  of  castings  for  farming  iron  under  the  same  impression.  The 
implements  which  required  soft,  tough  iron  proved  to  be  brittle  and  hard,  and  the 
iron.  Plaintiff  forwarded  iron  of  the  brand  question  is,  which  party  is  to  bear  the  loss  ? 
specified  and  billed  it  as  such,  which  was  The  plaintiff,  in  the  absence  of  fraud  was 
accepted  by  defendant  without  testing,  and  only  bound  by  his  contract,  which  was  to 
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relies  on  ^     ^as  stated  by  Tindal  C.  J.  in  Brown  v.  Edgington  (r) 

loe  Seller  d  •       •  •  « 

skill.  to  be  the  result  of  the  authorities  as  they  then  stood. 

Brown  V.      Jones  v.  Bright  («)  had  previously  settled  the  rule  that  a 

manufacturer  impliedly  warranted  an  article  sold  by  him 

Jones  V,  r  fj  J     ^ 

Bright.  to  be  fit  for  the  purpose  stated  by  the  buyer  to  be  in- 
Chanter  v.  tended ;  and  Chanter  t;.  Hopkins  (^)  had  settled  that 
^P  *°'-  where  the  buyer  had  bought  a  specific  article  from  the 
manufacturer  on  his  own  judgment,  believing  it  would  answer  a 
particular  purpose,  he  was  bound  to  pay  for  it  although  disap- 
pointed in  the  intended  use  of  it.  (u)  In  Brown  v.  Edgington  (a;) 
the  judges  all  intimated  that  there  was  no  difference  in  the  case 
of  a  sale  by  a  manufacturer  or  any  other  vendor  in  such  cases, 

deliver  '  XX '  pipe  iron,  and  we  are  now  the  defendant  most  be  considered  as  know- 
asanming  that  snch  iron  was  delivered,  ing  generally  the  kind  of  nse  to  which  it 
If  so,  he  was  relieved  from  liability."  In  was  to  be  applied.  The  act  of  sale  nnder 
French  r.  Vining,  supra,  Ames  J.  said :  such  circumstances  was  equivalent  to  an 
"  The  relation  of  the  bnjer  to  the  seller  express  assurance  that  the  hay  was  suit- 
may  be  of  such  a  character  as  to  impose  a  able  for  such  use."] 
duty  upon  the  seller,  differing  very  little  (r)  2  M.  &  6.  279. 
from  a  warranty.  The  circumstances  at-  {a)  5  Bing.  533 ;  [ante,  §  657,  and  notes.] 
tending  the  sale  may  be  equivalent  to  a  {t)  4  M.  &  W.  399 ;  followed  by  the 
distinct  affirmation  on  his  part  as  to  the  queen's  bench  in  OUivant  v,  Bayley,  5  Q. 
quality  of  the  thing  sold.    A  grocer,  for  B.  288. 

instance,  who  sells  at  retail,  may  be  pre-  (u)  [Upon  the  sale  of  a  specific  article 

sumed  to  have  same  general  notion  of  the  then  present  and  subject  to  examination, 

uses  which  his  customers  will  probably  no  warranty  of  its  quality  or  fitness  for  a 

make  of  the  articles  which  they  buy  of  particular  use  will  be  implied,  though  the 

him.    If  they  purchase  flour  or  sugar,  or  seller  is  aware  that  the  article  is  purchased 

other  articles  of  daily  domestic  use  for  specially  for  such  use.    Deming  v.  Foster, 

their  families,  or  grain,  or  meal  for  their  42  N.  H.  165.    In  this  case  (p.  174)  Bell 

cattle,  the  act  of  selling  to  them  under  C.  J.  said :  **  The  negotiation  was  not  for 

such  circumstances  is  equivalent  to  an  a  yoke  of  oxen  to  do  work  upon  a  farm, 

affirmation  that  the  things  sold  are  at  The  purchase  was  of  the  particular  oxen 

least  wholesome  and  reasonably  fit  for  hero  in  question,  then  under  the  observa- 

use ;  and  proof  that  he  knew,  at  the  time  tion  of  the  parties,  and  though  both  par- 

of  the  sale,  that  they  were  not  wholesome  ties  understood  that  they  were  purchased 

and    reasonably  fit   for    use,  would    be  expressly  to  do  the  work  upon  a  farm, 

enough  to  sustain  an  action  against  him  yet,  in  such  a  case,  the  law  implies  no  war- 

for  deceit,  if  he  had  not  disclosed  the  true  ranty  as  to  their  fitness  for  that  use.    The 

state  of  the  facts.    The  buyer  has  a  right  purchaser  had  opportunity  to  require  an 

to  suppose  that  the  thing  which  he  buys,  express  warranty,  if  he  thought  proper."] 

under  such  circumstances,  is  what  it  ap-  (t)    See,    also,    Laing   v.  Fidgeon,  6 

pears  to  be,  and  such  purchases  are  usu-  Taunt  108;  Gray  t;.  Cox,  4  B.  &  C.  108 ; 

ally  made  with  a  reliance  upon  the  sup-  Okell  r.  Smith,  1  Stark.  107 ;  Gardiner  i?. 

posed  skill  and  actual  knowledge  of  the  Gray,  4  Camp.  144 ;  Bluett  o.  Osborne,  I 

vendor.    In  the  case  at  bar,  the  plaintiff  Stark. ^384. 
bought  the  hay  in  small  quantities,  and 
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bat  the  point  was  not  necessary  to  the  decision  of  the  contro- 
versy then  before  the  coart,  for  the  vendor  had  undertaken  to 
have  the  goods  manufactured  for  the  purpose  needed  by  the 
buyer,  (y) 

§  662.  In  Shepherd  v.  Pybus,  (2)  where  the  sale  was  of  a  barge 
by  the  builder^  although  the  purchaser  had  inspected  it  shepherd 
after  it  was  built,  yet  as  he  had  had  no  opportunity  of  ^'  ^ybus. 
inspecting  it  during  its  progress,  it  was  held  that  there  was  an  im- 
plied warranty  by  the  vendor,  as  the  manufacturer,  against  such 
defects,  not  apparent  by  inspection,  as  rendered  the  barge  unfit 
for  use  as  an  ordinary  barge,  (a)  but  that  there  was  no  implied 
warranty  that  the  barge  was  fit  for  the  precise  use  for  which  the 
buyer  intended  it,  but  which  was  not  communicated  by  him  to  the 
vendor.  In  this  case  the  reporter  states  that  it  was  proved  that 
the  defendant  knew  the  purpose  for  which  the  plaintiff  wanted 
the  barge  (p.  871),  but  Tindal  C.  J.  said  in  the  judgment,  that 
there  was  not  ^^  any  evidence  of  distinct  notice  or  of  a  declaration 
to  the  defendant  at  the  time  the  plaintiff  inspected  the  bai^e  or 
entered  into  the  contract,  of  the  precise  service  or  use  for  which 
the  barge  was  purchased  by  the  plaintiff."  Next  came  Bornbj  v. 
Bumby  v.  BoUett  (6)  in  1 847.  The  defendant,  a  farmer,  ^"^^^ 
bought  a  pig  exposed  for  sale  by  a  butcher :  the  plaintiff,  another 
farmer,  went  to  the  defendant  and  offered  to  purchase  the  pig 
which  the  latter  had  just  bought,  and  the  sale  was  made  without 
any  express  warranty.  The  meat  turned  out  to  be  diseased,  and 
it  was  held  that  there  was  no  implied  warranty  that  it  was  fit  for 
food  (although  the  vendor  must  have  known  it  was  intended  for 
that  purpose),  because  the  vendor  was  not  a  dealer  in  meat,  did 
not  know  that  it  was  unfit  for  food,  and  the  case  was  not  that  of 
person  to  whom  an  order  is  sent  and  who  is  bound  to  supply  a 
a  good  and  merchantable  article.  Here,  plainly,  the  purchaser 
bought  on  his  own  judgment. 

(y )  See  aathorities  in  preceding  note ;  when  mannfiictnrer,  to  third  persons  for 

[Wisner  v.  Granger,  4  Gilman,  69 ;  Lef-  neglect  and  improper  manafkctnre.    [See 

lore  V.  Jastice,  1  Sm.  ft  M.  881 ;  Howard  the  remarks  of  Brett  J.  A.  upon  Readhead 

V.  Hoej,  23  Wend.  351 ;  Hart  v.  Wright,  v.  Midland  By.  Co.  in  Randall  v,  Newson, 

17  Wend.  267.]     See,  also,  the  obsenra-  2  Q.  6.  Dir.  102, 110,  111.] 

tions  of  the  judges  on  this  general  princi-  (z)  8  M.  &  G.  868. 

pie,  in  Readhead  o.  Midland  Railway  Co.  (a)  See,  also,  Camac  v,  Warriner,  I  C. 

L.  R.  2  Q.  B.  412 ;  and  the  cases  ante,  §§  B.  356. 

431, 432,  as  to  the  liability  of  the  vendor,  (6)  16  M.  &  W.  644. 
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§  663.  In  1862,  Emmerton  v,  Matthews  ((?)  was  decided  in  the 
Emmerton  same  court,  where  the  vendor  wa9  a  general  dealer.  The 
thews.  defendant  was  a  salesman  in  Newgate  Street,  selling, 
on  commission,  meat  consigned  to  him,  and  the  plaintiff  was  a 
butcher  or  retailer  of  meat.  The  plaintiff  bought  a  carcase  from 
the  defendant,  which  appeared  to  be  good  meat.  The  plain- 
tiff saw  it  exposed  for  sale,  bought  it  on  his  own  inspection,  and 
there  was  no  warranty.  The  defect  was  such  that  it  could  not 
be  detected  till  the  meat  was  cooked,  and  then  it  proved  to  be 
unfit  for  human  food.  The  court  held  that  there  was  no  implied 
warranty,  the  sale  being  of  a  specific  article,  the  buyer  having 
had  an  opportunity  to  examine  and  select  it.  Here,  again,  the 
purchaser  bought  the  specific  chattel  on  his  own  judgment. 

§  664.  In  the  same  year  the  case  of  Bigge  v,  Parkinson  (d)  was 
Biffge  V.  decided  in  the  exchequer  chamber,  the  court  being  com- 
Parkinson,    p^g^j  ^f  Cockbum  C.  J.  and   Wightman,  Crompton, 

Byles,  and  Keating  JJ.  The  defendant,  a  provision  dealer,  had 
made  a  written  offer  to  the  plaintiff  in  these  words :  "  I  hereby 
undertake  to  supply  your  ship,  the  Queen  Victoria^  to  Bombay, 
with  troop  stores,  viz,  dietary,  mess  utensils,  coals,  &c.  at  6Z.  15«. 
Qd.  per  head,  guarantied  to  pass  survey  of  the  Honorable  Uast 
'  India  Company^s  officers^  and  also  guaranty  the  qualities  as  per 
invoiced  The  plaintiff  accepted  this  offer,  which  was  made  under 
an  advertisement  in  which  the  plaintiff  invited  tenders  for  the 
supply  of  provisions  and  stores  for  troops  which  he  had  contracted 
with  the  East  India  Company  to  convey  from  London  to  Bombay. 
It  was  contended  by  the  defendant,  first,  that  the  express  war- 
ranty io  the  contract  excluded  any  implied  warranty ;  but  this 
was  overruled,  the  court  holding  it  to  be  an  express  condition  an- 
nexed to  the  ordinary  implied  warranty,  for  the  benefit  of  the 
buyer,  to  guard  himself  against  any  rejection  of  the  goods  by  the 
officers  of  the  East  India  Company ;  secondly,  that  there  was  no 
warranty  implied  by  law  in  such  a  sale ;  but  the  court  held  that 
the  rule  now  under  consideration  (and  which  was  quoted  from 
Chitty  on  Contracts  («))  is  the  correct  rule  of  law,  and  that 
*'  where  a  buyer  buys  a  specific  article,  the  rule  caveat  emptor 
applies,  but  where  the  buyer  orders  goods  to  be  supplied  and  trusts 

(c)  7  H.  &  N.  586 ;  81  L.  J.  Ex.  139 ;  (d)  7  H.  &  N.  955  ;  31  L.  J.  Ex.  301, 
[Ward  v.  Hobbs,  2  Q.  B.  Div.  331,  post,  §  Cam.  Scacc  [See  Headhead  v.  Midland 
671,  note  (u).]  Rj.  Co.  L.  R.  4  Q.  B.  386.] 

(«)  P.  420,  9th  ed. 
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to  the  judgment  of  the  sellers  to  select  the  goods  which  shall  be  ap- 
plicable to  the  purpose  for  which  they  are  intended,  which  is  known 
to  both  the  parties,  ....  there  is  an  implied  warranty  that 
they  are  fit  for  that  purpose ;  and  there  is  no  reason  why  such  a 
warranty  should  not  be  implied  in  the  case  of  a  sale  of  provisions." 

§  665.  In  Macfarlane  v.  Taylor,  (/)  which  was  a  Scotch  appeal, 
the  House  of  Lords  decided,  under  the  5th  section  of  the  Macfarlane 
act  19  &  20  Vict,  c,  60,  which  places  the  law  of  Scot-  "'  '^^y^'''' 
land  upon  this  subject  on  the  same  footing  as  our  own,  that  a 
vendor  was  responsible  in  damages  under  the  following  facts  : 
Taylor  &  Co.  bought  of  Macfarlane  &  Co.  distillers,  of  Glasgow, 
a  quantity  of  spirits,  intended  by  the  purchasers  to  be  used  in 
barter  with  the  natives  on  the  coast  of  Africa,  which  purpose  was 
communicated  to  the  distillers,  and  they  agreed  to  give  to  the 
spirits  a  specified  shade  of  color,  to  make  them  resemble  rum. 
In  producing  this  color  they  made  use  of  logwood,  which,  although 
not  proved  to  cause  any  positive  injury  to  health,  dyed  the  secre- 
tions of  those  drinking  it,  so  as  to  make  them  of  the  color  of  blood, 
and  so  to  alarm  the  natives  that  the  spirits  were  unsalable.  Held 
that  this  was  a  breach  of  the  implied  warranty  that  the  goods 
should  be  fit  for  the  specified  purpose. 

§  666.  But  to  this  general  rule  there  is  this  exception,  that  no 
warranty  is  implied  where  the  parties  have  expressed  in   implied, 
words,  or  by  acts,  the  warranty  by  which  they  mean  to   excluded 
be  bound.  (^)     Thus,  in  the  early  leading  case  of  Park-   there  is  an 
inson  v.  Lee,  (A)  where  the  goods  were  hops,  sold  by  a   warranty, 
fresh  sample  drawn  from  the  bulk,  it  was  held  that  the   Parkinson 
warranty  resulting  from  the  sale  by  sample,  and  which 
was  satisfied  when  the  bulk  equalled  the  sample,  could  not  be  sup- 
plemented by  a  further  implied  warranty  that  the  goods  were 
merchantable.     And  in   Dickson   v.  Zizinia,  (i)   where   Dickson  v, 
there  was  an  express  warranty  that  a  cargo  of  Indian   Zizinia. 
corn  should  be  equal  to  the  average  of  the  shipments  of  Salonica 
of  that  season,  and  should  be  shipped  in  good  and  merchantable 
condition  ;  it  was  held  that  this  warranty  could  not  be  extended 
by  implication  so  as  to  make  the  vendor  answerable  that  the  corn 

(/)  L.  R.  1  Scotch  App.  245.  Deming  r.  Foster,  42  N.  H.  165  ;  Gill  v, 

(g)  [See  Willard  v.  Stevens,  24  N.  H.     Kaufman,  16  Kansas,  571.] 
271;    Lanier  v.  Auld,  1    Murph.    138;        (A)  2  East^  314. 

(t)  10  C.  B.  602 ;  20  L.  J.  C.  P.  72. 
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was  in  a  good  and  merchantable  condition  for  a  foreign  voyage^ 
although  the  contract  stated  that  the  com  was  bought  for  that 
purpose.     Expre%9um  facit  cessare  taciturn. 

§  667.  But  although  goods  sold  by  sample  are  not  in  general 
deemed  to  be  sold  with  an  implied  warranty  that  they  are  mer- 
chantable, the  facts  and  circumstances  of  the  case  may  justify  the 
Modyr.  inference  that  this  implied  warranty  is  superadded  to  the 
Gregson.  contract.  In  Mody  v.  Gregson  (i)  the  defendant  agreed 
to  manvfacture  and  supply  2,500  pieces  of  gray  shirting  accord- 
ing to  sample,  at  188.  6(2.  per  piece,  each  piece  to  weigh  seven 
pounds.  The  goods  were  manufactured,  delivered,  and  accepted 
by  the  plaintiff's  agent  as  being  according  to  sample,  and  they 
probably  were  so,  although  the  fact  did  not  very  distinctly  appear. 
But  the  goods  contained  a  substance  called  china  clay  to  the  ex- 
tent of  fifteen  per  cent,  of  their  weight,  introduced  into  their 
texture  by  the  manufacturer  for  the  purpose  only  of  making  them 
weigh  the  contract  weight  of  seven  pounds^  and  the  goods,  which 
otherwise  would  not  have  reached  the  required  weight,  were  thus 
rendered  unmerchantable.  The  defect  was  discovered  on  their 
arrival  at  Calcutta,  but  when  the  goods  were  accepted  from  the 
vendor  in  Manchester  the  purchaser  could  not  tell,  by  examina- 
tion or  inspection,  whether  they,  or  the  samples,  contained  any 
foreign  ingredient  introduced  to  increase  their  weight,  or  any 
other  than  the  usual  quantity  of  size  employed  in  making  such 
goods.  Under  these  circumstances  the  vendor  insisted,  in  defence, 
on  the  general  proposition  that  ^^  upon  a  sale  of  goods  by  sample, 
no  warranty  that  they  were  merchantable  could  be  implied." 
The  court  held  that  neither  inspection  of  bulk  nor  use  of  sample 
absolutely  excluded  an  inquiry  whether  the  thing  supplied  was 
otherwise  in  accordance  with  the  contract :  that  if  the  sellers  in 
this  case  had  expressly  agreed  to  deliver  merchantable  gray  shirt- 
ing according  to  sample,  without  disclosing  that  the  goods  were 
rendered  unmerchantable  by  the  mixture  of  the  foreign  ingredient, 
they  would  have  been  liable  :  and  that  the  facts  that  the  goods 
were  not  specific,  ascertained,  nor  inspected,  and  that  the  sample 
did  not  disclose  the  defect,  but,  on  the  contrary,  falsely  repre- 
sented on  its  face  a  merchantable  article,  taken  in  connection  with 
the  stipulation  that  the  goods  should  be  of  a  specified  weight, 
which,  if  properly  complied  with,  would  have  insured  a  merchant- 

{k)  L.  B.  4  Ex.  49. 
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able  article,  amounted  altogether  to  a  contract  describing  the 
goods,  and  asserting  their  merchantable  qaality.  The  vendor  was 
held  bound,  the  opinion  (by  Willes  J.)  containing  these  further 
significant  observations :  **  The  contract,  if  truly  fulfilled,  would 
have  given  the  buyer  a  merchantable  article :  and  we  need  not 
consider  whether  the  direction  to  the  jury  might  not  also  be^  sus- 
tained upon  the  ground  that  the  seller  himself  made  the  sample^ 
and  must  he  taken  to  have  warranted  that  it  was  one  which  so  far 
as  his^  the  seller^Sj  knowledge  went^  the  buyer  might  safely  act 
wpon^  (l) 

§  668.  Before  leaving  this  point  the  case  of  Longmeid  v.  HoUi- 
day  (?w)  must  be  noticed.     It  was  an  attempt  to  make  the  vendor 
responsible  to  a  third  person^  the  wife  of  the  purchaser,   This  war- 
for  injury  resulting  from  the  bursting  of  a  lamp,  alleged  jii°pr]ed?n 
not  to  be  fit  for  the  purpose  for  which  it  was  bought.   J*r°|"  ®^ 
The  jury  negatived  fraud  on  the  part  of  the  vendor,  or  sons. 
any  knowledge  that  the  lamp  was  unfit  for  use.     The  J^^^j^j**^ 
case  was  put  on  the  ground  of  a  breach  of  duty  in  the  day. 
shop-keeper  in  selling  a  dangerous  article,  which  was  said  to  give 
a  right  of  action  in  favor  of  any  person  injured  by  its  use,  though 
not  a  party  to  the  contract.     But  the  court  held  that  the  action 
was  not  maintainable,  unless  the  facts  showed  such  a  fraudulent 
or  deceitful  representation  as  would  bring  it  within  the  authority 
of  Langridge  v.  Levy,  (n)  referred  to,  ante^  §  431,  such  action  by 
third  persons  being  an  action  of  deceit,  founded  on  tort,  and  not 
on  contract. 

§  669.  It  is  said  that  there  is  an  implied  warranty  that  the  sub- 
ject-matter  of  the  sale  exists,  and  is  capable  of  transfer  E^^tenc 
to  the  purchaser,  but  this  seems  rather  to  come  under   sold  not 
the  definition  of  a  condition  precedent  than  a  warranty,    an  implied 
for  clearly  it  is  not  collateral  to  a  contract  of  sale  that   btftTcon- 
there  should  be  a  subject-matter  on  which  it  can  take   ^'*°*^- 
effect.     The  cases  have  already  been  referred  to,  ante^  book  I. 
part  I.  ch.  iv.  Of  the  Thing  Sold. 

§  670.  Blackstone  says,  (o)  in  contracts  for  provisions  it  is  al- 
ways implied  that  they  are  wholesome,  and  that  if  they  ?» t^?" "» 
be  not,  an  action  on  the  case  for  deceit  lies  against  the  warranty 

(/)  Compare  c/ictoof  the  judges  in  Heil-        (n)  2  M.  &  W.  519. 
batt  V.  Hickson,  ante,  §  651.  (o)  Vol.  3^  p.  166. 

(m)  6  £z.  761. 
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in  sales  of     vendor.     He  gives   no   authority,  and   the   proposition 

Srovisions,  °  t  ^  ^     ^ 

^c?  clearly  assumes  knowledge  of  the  unwholesomeness  on 

the  part  of  the  vendor,  for  that  knowledge  is  an  essential  element 
in  the  action  for  deceit,  as  settled  in  Pasley  v.  Freeman  (^)  and 
the  cases  there  cited,  and  others  which  have  since  been  determined 
on  its  authority.  In  Chitty  on  Contracts  (j)  the  learned  author 
says  that  "  it  appears  that  in  contracts  for  the  sale  of  provisions^ 
by  dealers  and  common  traders  in  provisions,  there  is  an  implied 
warranty  that  they  are  wholesome."  (r)  The  above-quoted  pas- 
sage, from  Blackstone,  is  given  as  the  authority  for  this  statement, 
and  in  the  note  it  is  suggested  that  Emmerton  v,  Matthews,  («) 
so  far  as  it  contradicts  this  proposition,  is  not  law. 

§  671.  In  Burnby  v.  BoUett,  (0  however,  all  the  old  authorities 
Burnbyt?.  ^^®  Collected,  and  were  cited  in  argument,  and  Rolfe  B. 
Boiiett.  gaid  that  the  cases  in  the  Year  Books  turned  on  the 
scienter  of  the  seller,  or  on  the  peculiar  duty  of  a  tavemer.  In 
rendering  judgment  in  that  case,  the  point  decided  was,  that  the 
farmer  who  sold  the  pig  was  not  liable  on  an  implied  warranty, 
because  none  of  the  authorities  suggested  the  existence  of  such  a 
warranty  except  in  cases  of  "victuallers,  butchers,  and  other  com- 
mon dealers  in  victuals ; "  (u)   but   Parke   B.   intimated   quite 

ip)  3  T.  R.  51,  and  2  Sm.  L.  C.  71.  Lewis,  3  H.  &  Gill,  495 ;  Humphreys  v. 

(q)  P.  420,  9th  ed.  Coniline,  8  Blatchf  508 ;  Moses  v.  Mead, 

(r)  [In  Winsor  v.  Lombard,  18  Pick.  57,  I  Denio,  378 ;  Hoover  v.  Peters,  18  Mich. 

62,  Shaw  C.  J.  said:  "  In  a  case  of  pro-  51 ;  Divine  v,  McCormick,  50  Barb.  116; 

visions,  it  will  readily  be  presumed  that  Davis  v.  Murphy,  14  Ind.  158;  McNaugh- 

the  vendor  intended  to  represent  ihem  as  ton  t;.  Joy,  1  W.  N.  Cos.  (Phil.  1875)  470.] 

sound  and  wholesome,  because  the  very  (s)  7  H.  &  N.  586  ;  31  L.  J.  £x.  139. 

offer  of  articles  of  food  for  sale  implies  {t)  16  M.  &  W.  644. 

this,  and  it  may  readily  be  pr&snmed  that  (u)  [It  has  been  held  that  there  is  a 

a  common  vendor  of  articles  of  food,  from  very  plain  distinction  between  selling  pro- 

the  nature  of  his  calling,  knows  whether  visions  for  "  domestic  use,"  and  selling 

they  are  unwholesome  and  unsound  or  not.  them  as  articles  of  merchandise,  to  one 

From  the.  fact  of  their  being  bad,  there-  who  does  not  intend  them  for  immediate 

fore,  a  false  and  fraudulent  representation  consumption,  but  to  sell  again;  in   the 

may  readily  be  presumed.    But  these  rea-  latter  case  there  is  no  implied  warranty, 

sons  do  not  apply  to  the  case  of  provisions  Winsor  v.  Lombard,  18  Pick.  57,  61,  62; 

packed,  inspected, and  prepared  for  expor-  Moses  v.  Mead,  1   Denio,  378;  S.  C.  5 

tation  in  large  quantities  as  merchandise."  Denio,  617;  Hart  i;.  Wright,  17  Wend. 

Similar  suggestions  are  made  by  Ames  J.  267  ;  Emerson  v.  Brigham,  10  Mass.  197 ; 

in  French  v.  Vining,  102  Mass.  132,  136.  Hyland  v.  Sherman,  2  E.  D.  Smith,  234; 

This  matter  is  well  explained  by  Sewall  J.  Goldrich  v.  Ryan,  3  E.  D.  Smith,  324; 

in  Emerson  v.  Brigham,  10  Mass.   197.  Goad  9.  Johnson,  6  Heisk.  (Tenn.)  340; 

See  Van  Bracklin  p.  Fonda,  12  John.  468;  Ryder  v.  Neitge,  21  Minn.  70.    In  How- 

MarshaU  v.  Peck,  1  Dana,  612 ;  Osgood  t^.  ard  v.  Emerson,  110  Mass.  321,  Morton  J. 
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plainly  that  in  his  opinion  the  general  proposition  was  not  main- 
tainable. The  notion  of  an  implied  warranty  in  such  cases  ap- 
pears to  be  an  untenable  inference  from  the  old  statutes  which 
make  the  sale  of  unsound  food  punishable.  The  learned  baron, 
after  explaining  this,  said :  ^*  The  statute  51  Henry  3,  of  the  pil- 
lory and  tumbril,  and  assize  of  bread  and  ale,  applies  only  to  vint- 
ners, brewers,  butchers,  and  cooks.    Amongst  other  things,  in* 

said:  "  The  defendants  contend  that  where  Lash  J.  said:  ''Although  the  act  of  ex- 
articles  of  food  are  sold  for  immediate  do-  posing  in  a  market  for  sale  animals  des- 
mestic  one  there  is  an  implied  warranty  tined  for  hnman  food  does  not  imply  a 
or  representation  that  they  are  sonnd  and  warranty  that  they  are  free  from  disease, 
fit  for  food,  and  that  the  case  at  bar  falls  so  as  to  make  the  seller  responsible  if  they 
within  this  exception  to  the  general  rule,  should  turn  out  to  be  inf^ted,  whether  he 
Van  Bracklin  v,  Fonda,  12  John.  468.  knew  of  their  condition  or  not;  Emmerton 
But  we  think  that  this  exception,  if  estab-  v.  Matthews,  7  H.  &  N.  586 ;  SI  L.  J. 
lished,  does  not  extend  beyond  the  case  of  Ex.  139 ;  it  does,  we  think,  amount  to  a 
a  dealer  who  sells  prorisions  directly  to  representation  that,  as  far  as  he  knows, 
the  consumer  for  domestic  nse.  In  such  they  are  not  so  infected.  By  bringing 
cas€s  it  may  be  reasonable  to  infer  a  tadt  them  into  a  market,  from  which  he  knows 
understanding,  which  enters  into  the  con-  that  infected  animals  are  by  law  excluded, 
tract,  that  the  proTisions  are  sound.  The  he  intends  the  public  to  understand  that 
relation  of  the  bnyer  to  the  seller  and  the  he  believes  them  to  be  marketable,  and 
circumstances  of  the  sale  may  raise  the  when  he  does  this,  with  knowledge  that 
presumption  that  the  seller  impliedly  rep-  they  are  tainted  with  a  contagious  or  in- 
lesents  them  to  be  sound.  But  the  same  fectious  disease,  he  is  as  much  guilty  of 
reasons  are  not  applicable  to  the  case  of  deceit  as  if  he  had  made  the  representation 
one  dealer  selling  to  another  dealer ;  and  in  words.  Then  does  the  condition  of  sale 
we  think  the  rule  is  settled  that  in  the  sale  that  they  are  to  be  taken  '  with  all  faults ' 
ofprovisions,  in  the  course  of  general  com-  negative  or  qnalify  this  representation? 
mercial  transactions,  the  maxim  txiveat  We  think  not.  The  words  of  the  condi- 
emptor  applies,  and  there  is  no  implied  tion  are :  'No  warranty  will  be  given  by 
warranty  or  representation  of  quality  or  the  auctioneer  with  any  lot ;  and  as  all  lots 
fitness."  And  so  it  was  held  in  the  case,  are  open  for  inspection  previous  to  the 
that  where  a  fisirmer  sells  a  live  cow  to  re-  commencement  of  the  sale,  no  compensa- 
tail  butchers,  he  does  not  thereby  impliedly  tion  shall  be  made  in  respect  of  any  fault 
warrant  that  she  is  fit  for  food,  although  or  error  of  description  of  any  lots  in  the 
the  farmer  knows  that  they  buy  her  for  catalogue.'  There  is  nothing  here  which 
the  purpose  of  cutting  her  up  into  beef  for  suggests  to  the  buyer  that  the  pigs  were 
immediate  domestic  use.  But  where  a  the  remnant  of  a  diseased  herd,  many  of 
person  sends  animals  destined  for  human  which  had  died ;  nothing  inconsistent  with 
food  to  a  public  market  for  sale,  he  im-  the  representation  implied  by  the  act  of 
pliedly  represents  that  they  are,  so  far  as  bringing  them  to  the  market.  If  this  im- 
he  knows,  not  infected  with  any  conta-  plied  representation  were  put  into  words 
gious  disease  dangerous  to  animal  life ;  together  with  the  condition,  it  would  be 
and  a  condition  of  sale  that  they  are  to  be  no  more  in  eflect  than  this :  '  I  believe 
"  taken  with  all  faults  "  does  not  negative  them  to  be  free  from  infection,  but  I  will 
or  qualify  this  representation.  Ward  v,  not  warrant  that  they  are,  and  the  buyer 
Hobbs,  2  Q.  B.  Div.  331.    In  this  case  must  take  all  risks.' "] 
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quiry  is  to  be  made  of  the  vintners'  names,  and  how  they  sell  a 
gallon  of  wine,  or  if  any  corrupted  wine  be  in  the  town,  or  such 
as  is  not  wholesome  for  man's  body  ;  and  if  any  butcher  sells  con- 
tagious flesh,  or  that  died  of  the  murrain,  or  cooks  that  seethe 
unwholesome  flesh,  &c.  Lord  Coke  goes  on  to  say,  that  Britton, 
who  wrote  after  the  statute  51  Henry  8,  and  following  the  same, 
saith  :  ^  Puis  soit  inquise  de  ceux  queux  achatent  per  un  manner 
de  measure  et  vendent  per  meinder  measure  faux,  et  ceux  sont 
punis  come  vendors  des  vines,  et  auxi  ceux  que  serront  atteint  de 
faux  aunes,  et  faux  poys,  et  auxi  les  macegrives  (macellarii,  (x) 
butchers),  et  les  gents  que  de  usage  vendent  a  tres-passants  (pas- 
sengers) mauvaise  vians  corrumpus  et  wacrus  et  nous  autrement 
perillous  a  la  saunty  de  home,  encountre  le  forme  de  statutes.' 
This  view  of  the  case  explains  what  is  said  in  the  Year  Book,  9 
Hen.  6,  68,  that  *  the  warranty  is  not  to  the  purpose,  for  it  is  or- 
dained that  none  shall  sell  corrupt  victuals  ; '  and  what  is  said  by 
Tanfield  C.  B.  and  Altham  B.,  Cro.  Jac.  197,  *  that  if  a  man  sell 
corrupt  victuals  without  warranty,  an  action  lies,  because  it  is 
against  the  commonwealth  ; '  and  also  explains  the  note  of  Lord 
Hale,  in  1st  Fitzherbert's  Natura  Brevium,  94,  that  there  is  a 
diversity  between  selling  corrupt  wines  as  merchandise^  for  there 
an  action  on  the  case  does  not  lie  without  warrant}/  ;  otherwise,  if 
it  be  for  a  taverner  or  victualler,  if  it  prejudice  ant/,^^  (y) 

§  672.  It  is  submitted  that  it  results  clearly  from  these  authori- 
ties, that  the  responsibility  of  a  victualler,  vintner,  brewer,  butcher, 
or  cook,  for  selling  unwholesome  food,  does  not  arise  out  of  any 
contract  or  implied  warranty,  but  is  a  responsibility  imposed  by 
statute,  (z)  that  they  shall  make  good  any  damage  caused  by  their 
sale  of  unwholesome  food.  Emmerton  v.  Matthews,  therefore, 
when  applying  the  maxim  of  caveat  emptor  to  the  sale  of  an  article 
of  food,  even  when  the  vendor  is  a  general  dealer,  if  the  buyer  has 
bought  on  his  own  judgment,  without  express  warranty,  does  not 
seem  to  be  at  all  in  contradiction  with  the  earlier  authorities,  as 
explained  in  Bumby  v.  BoUett,  by  Parke  B. 

{x)  Macellarii,  rather,  sellers  of  meat  in  (z)  All  the  old  statutes  referred  to  by 

shambles ;  but  "  maeegriefs/'  by  Termes  Parke  B.,  and  many  others  of  a  similar 

de  la  Ley,  means  those  who  sell  wittingly  kind,  were  swept  away  by  the  repealing 

stolen  meat.  act,  7  ft  8  Vict.  c.  24. 

(y)  See,  also,  remarks  of  Mellor  J.  on 
Emmerton  v.  Matthews,  ante,  §  657. 
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§  673.  An  implied  warranty  has  been  imposed  on  the  vendor  in 
certain  sales  by  the  "  Merchandise  Marks  Act,  1862  "  implied 
(25  &  26  Vict.  c.  88),  of  which  the  19th  and  20th  sec-  SSm*°^ 
tions  are  in  the  following  language :  ^^  In  every  case  in  packages, 
which  at  any  time  after  the  thirty-first  day  of  December,  26  &  26 
one  thousand  eight  hundred  and  sixty-three,  any  person  sect  19. 
shall  sell,  or  contract  to  sell  (whether  by  wilting  or  not),  to  any 
other  person  any  chattel  or  article  with  any  trade  mark  thereon,  or 
upon  any  cask,  bottle,  stopper,  vessel,  case,  cover,  wrapper,  band, 
reel,  ticket,  label,  or  other  thing  together  with  which  such  chattel 
or  article  shall  be  sold  or  contracted  to  be  sold,  the  sale  or  contract 
to  sell  shall  in  every  sach  case  be  deemed  to  have  been  made  with 
a  warranty  or  contract  by  the  vendor  to  or  with  the  vendee  that 
every  trade  mark  upon  such  chattel,  or  article,  or  upon  any  such 
cask,  bottle,  stopper,  vessel,  case,  cover,  wrapper,  band,  reel,  ticket, 
label,  or  other  thing  as  aforesaid,  was  genuine  and  true,  and  not 
forged  or  counterfeit,  and  not  wrongfully  used  unless,  the  contrary 
shall  be  expressed  in  some  writing  signed  by  or  on  behalf  of  the 
vendor,  and  delivered  to  and  accepted  by  the  vendee.  In  every 
case  in  which  at  any  time  after  the  thirty-first  day  of 
December,  one  thousand  eight  hundred  and  sixty-three, 
any  person  shall  sell  or  contract  to  sell  (whether  by  writing  or 
not),  to  any  other  person  any  chattel  or  article  upon  which,  or 
upon  any  cask,  bottle,  stopper,  vessel,  case,  cover,  wrapper,  band, 
reel,  ticket,  label,  or  other  thing  together  with  which  such  chattel 
or  article  shall  be  sold,  or  contracted  to  be  sold,  any  description, 
statement,  or  other  indication  of  or  respecting  the  number,  quan- 
tity, measure,  or  weight  of  such  chattel  or  article,  or  the  place  or 
country  in  which  such  chattel  or  article  shall  have  been  made,  man- 
ufactured, or  produced,  the  sale  or  contract  to  sell  shall  in  every 
such  case  be  deemed  to  have  been  made  with  a  warranty  or  con- 
tract by  the  vendor  to  or  with  the  vendee  that  no  such  descrip- 
tion, statement,  or  other  indication  was  in  any  material  respect 
false  or  untrue,  unless  the  contrary  shall  be  expressed  in  some 
writing  signed  by  or  on  behalf  of  the  vendor,  and  delivered  to  and 
accepted  by  the  vendee." 
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After  the  contract  of  sale  has  been  completed,  the  chief 
and  immediate  duty  of  the  vendor,  in  the  absence  of 
contrary  stipulations,  is  to  deliver  the  goods  to  the  pur- 
chaser as  soon  as  the  latter  has  complied  with  the  con- 
ditions precedent,  if  any,  incumbent  on  him.  There  is 
no  branch  of  the  law  of  sale  more  confusing  to  the  stu- 
dent than  that  of  delivery.  This  results  from  the  fact 
that  the  word  is  unfortunately  used  in  very  different  senses,  and 


Vendor*B 
first  duty 
is  delivery. 

Different 
senses  in 
which  the 
word  "  de- 
livery "  is 
used. 
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unlesB  these  different  significations  are  carefully  borne  in  mind,  the 
decisions  would  furnish  no  clue  to  a  clear  perception  of  principles. 
§  675.  First.  The  word  delivery  is  sometimes  used  with  refer- 
ence to  the  passing  of  the  property  in  the  chattel,  (a)  sometimes  to 
the  change  of  the  possession  of  the  chattel :  in  a  word,  it  is  used 
in  turn  to  denote  transfer  of  title^  or  transfer  of  possession.  (5) 
Secondly.  Even  where  "  delivery  "  is  used  to  signify  the  transfer 
of  possession^  it  will  be  found  that  it  is  employed  in  two  distinct 
classes  of  cases,  one  having  reference  to  the  formation  of  the  con- 
tract ;  the  other  to  the  performance  of  the  contract.  When  ques- 
tions arise  as  to  the  *^  actual  receipt "  which  is  necessary  to  give 
validity  to  a  parol  contract  for  the  sale  of  chattels  exceeding  lOZ.  in 
value,  the  judges  constantly  use  the  word  "  delivery  "  as  the  cor- 
relative of  that  ^^  actual  receipt."  (c)  After  the  sale  has  been 
proven  to  exists  by  delivery  and  actual  receipt,  there  may  arise  a 
second  and  distinct  controversy  upon  the  point  whether  the  vendor 
has  performed  his  completed  bargain  by  delivery  of  possession  of 
the  bulk  to  the  purchaser.  Thirdly.  Even  when  the  subject  under 
consideration  is  the  vendor's  delivery  of  possession  in  performance 
of  his  contract,  there  arises  a  fresh  source  of  confusion  in  the  differ- 
ent meanings  attached  to  the  word  *^  possession."  In  general  it 
would  be  perfectly  proper,  and  even  technical,  to  speak  of  the 
buyer  of  goods  on  credit  as  being  in  possession  of  them,  although 
the  actual  custody  may  have  been  left  with  the  vendor.  The 
buyer  owns  the  goods,  has  the  right  of  possession,  may  take  them 
away,  sell  or  dispose  of  them  at  his  pleasure,  and  maintain  trover 
for  them,  (c^)  Yet,  if  he  become  insolvent,  the  vendor  is  said  to 
have  retained  possession.  ((2)     Again,  if  the  vendor  has  delivered 

(a)  As,  for  instancei  in  the  opinion  of       (c)  [See  the  language  of  Bigelow  J. 

Park  J.  in  Dixon  v.  Yates,  5  B.  &  Ad.  in  Marsh  v.  Hjde,  3  Gray,  331,  333,  334. 

340.  In  Boardman  v,  Spooner,  13  Allen,  357, 

(6)  [Colt  J.  in  Morse  i;.  Sherman,  106  Foster  J.  said  :  "  The  statute  is  silent  as 

Mass.  433.    "Deliyery,"  as  applied  to  a  to  the  delivery  of  goods  sold,  which  is  the 

change  of  possession  in  pursuance  of  a  act  of  the  seller.    It  requires  the  accept- 

sale,  ordinarilj  includes  hoth  the  act  of  ance  and  receipt  of  some  part  thereof, 

the  vendor  in  transferring  the  property,  which  are  subsequent  acts  of  the  buyer."] 
and  that  of  the  yendee  in  receiving  it.    If       (c^)  [Newcomb  v.  Cabell,  10 Bush  (Ky.), 

unaccompanied  by  any  word,  or  act,  or  460 ;  Taylor  v.  Twenty-five  Bales  of  Cot- 

drcumstance  to  indicate  that  it  is  qualified  ton,  26  La.  An.  247.] 
or  made  subject  to  a  condition,  the  vendee        {d)  [Although,  as  between  vendor  and 

has  a  right  to  understand  it  to  be  absolute,  purchaser,  and   as  against  strangers  and 

Wells  J.  in  Upton  v.  Stnrbridge  Cotton  trespassers,  the  title  to  personal  property 

Mills,  111  Mass.  453.]  passes  by  sale  without  delivery,  the  same 
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the  goods  to  a  carrier  for  conveyance  to  the  purchaser,  he  is  said 
to  have  lost  his  lien,  because  the  goods  are  in  the  buyer's  posses- 
sion, the  carrier  being  the  agent  of  the  buyer ;  but  if  the  vendor 
claim  to  exercise  the  right  of  stoppage  in  tramitUy  while  the  car- 
rier is  conveying  them,  the  goods  are  said  to  be  only  in  the  eon- 
structive,  not  in  the  actual  possession  of  the  buyer. 

§  676.  Delivery  in  the  sense  of  a  transfer  of  title  has  been  con- 
sidered, ante^  book  II.  Of  the  Effect  of  the  Contract.  Delivery 
of  possession,  as  required  under  the  statute  of  frauds,  as  the 
correlative  of  the  buyer's  "  actual  receipt "  in  order  to  prove 
the  formation  of  the  contract,  has  been  considered  in  book  I. 
part  II.  ch.  iv.  Of  Acceptance  and  Actual  Receipt.  Delivery 
into  the  buyer's  possession,  sufficient  to  destroy  the  vendor's  lieta, 
or  even  his  right  of  stoppage  in  transitu,  will  be  discussed  post, 
book  v.  This  chapter  is  confined  to  a  consideration  of  the  ven- 
dor's duty  of  delivering  the  goods  in  performance  of  his  contract, 
so  as  to  enable  him  to  defend  an  action  by  the  buyer  for  non- 
delivery. 

§  677.  Generally  the  purchaser  in  a  bargain  and  sale  of  goods, 
Vendor»8  where  the  property  has  parsed,  is  entitled  to  take  posses- 
duty  to  de-  aion  of  them,  and  it  is  the  vendor's  duty  to  deliver  this 
only  prtrod  possession.  But  this  right  is  only  primd  facie,  and  it  may 
may  de-  Well  be  bargained  that  the  possession  shall  remain  with 
condiUons.  the  vcndor  until  the  fulfilment  of  certain  conditions  pre- 
Deiivery  Cedent  by  the  purchaser,  (e)  Where  nothing  has  been 
said  as  to  payment,  the  law  presumes  that  the  parties 
intended  to  make  the  payment  of  the  price  and  the  de- 
rale  does  not  operate  againit  sabseqnent  Webster  v.  Granger,  78  III.  230.  When, 
parcbasers,  attacbing  creditors,  and  others  therefore,  the  same  chattels  are  sold  to 
standing  in  like  relation.  To  render  a  sale  two  different  persons  by  conyeyances 
valid  against  these  there  mast  be  a  deliy-  equally  valid,  he  who  first  lawfully  ac- 
ery,  actual  or  constmctiye,  of  the  prop-  quires  the  possession  will  hold  it  against 
erty  sold.  Packard  v.  West,  4  Gray,  307 ;  the  other.  Fletcher  v,  Howard,  2  Aiken, 
Vining  o.  Gilbreth,  39  Maine,  496;  Lud-  115;  Brown  i;.  Pierce,  97  Mass.  46,  48; 
wig  V.  Fuller,  17  Maine,  162;  Shumway  Dawes  v.  Cope,  4  Binney,  258;  Lanfear 
V.  Rutter,  7  Pick.  56;  Carters.  Willard,  v.  Sumner,  17  Mass.  113;  Babb  v.  Clem- 
19  Pick.  1;  Parsons  v.  Dickinson,  11  son,  11  Serg.  &  R.  419;  Hoofsmith  v. 
Pick.  352;  Green  v.  Rowland,  16  Gray,  Cope,  6  Whart.  53;  2  Kent,  522;  Fair- 
58 ;  Mt  Hope  Iron  Co.  v.  Buffington,  103  field  Bridge  Co.  v,  Nye,  60  Maine,  372 ; 
Mass.  62;  Moi^an  v,  Taylor,  32  Texas,  Packard  v.  Wood,  4  Gray,  307;  Veazie 
363;  Conway  v.  Edwards,  6  Nev.  190;  o.  Somerby,  5  Allen,  280,  289.] 
Haak  v,  Linderman,  64  Penn.  St.  499;  (e)  [See  Carter  v,  Kingman,  103  Mass. 
Thomdike  v.  Bath,  114  Mass.  116;  Fair-  517.] 
field  Bridge  Co.  v.  Nye,  60  Maine,  372 ; 


coaditioaal 
on  pay- 
ment 
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livery  of  the  possession  concurrent  conditions,  (/)  as  is  explained 
in  book  rV.  part  I.  On  Conditions.  The  vendor  cannot  insist  on 
payment  of  the  price  without  alleging  that  he  is  ready  and  willing 
to  deliver  the  goods ;  the  buyer  cannot  demand  delivery  of  the 
goods  without  alleging  that  he  is  ready  and  willing  to  pay  the 
price.  (£)     But  it  constantly  happens  that  there  is  a  stipulation 

(/)  [South  Western  Freight  &c.  Co.  v.  Yeates,  529 ;  Harris  v.  Smith,  3  Serg.  ft 

Plant,  45  Missou.  517 ;  Scndder  v.  Brad-  R.  20;   Palmer  v.  Head,  13   John.  434; 

bary,  106  Mass.  422,  427  ;    Shaw   C.  J  Marston  v.  Baldwin,  17  Mass.  606;  Levin 

in  Knight  v.  The  New  England  Worsted  v.  Smith,  I  Denio,  571 ;  Conway  v.  Bush, 

Co.  2  Cush.  271,  288 ;  Barnes  v.  Bartlett,  4   Barb.  564 ;   Henderson   v.   Lauck,  21 

15  Pick.  77,  per  Shaw  C.  J.;  Michigan  Penn.    St  359;  Deshon  v.  Bigelow,    8 

Central  R.  R.  Co.  v.  Phillips,  60  111.  190.  Gray,  159 ;  Ferguson  v.  Clifford,  37  N. 

**  The  promise  to  deliver,  involved  in  an  H.  86, 103 ;  Lney  v,  Bnndy,  9  N.  H.  302 ; 

agreement  of  sale,  and  the  promise  to  pay  Gardner  v.  Clark,  21  N.  T.  399 ;  Riley  r. 

the  pnrchase-money,  are  mutually  depen-  Wheeler,  42  Vt.  528 ;  Hill  v.  McKenzie, 

dent.    Neither  party  is  bonnd  to  perform  3  Thomp.  &  C.  (N.  T.)  122.    In  Hender- 

without  contemporaneous  performance  by  son  v.  Lauck,  21  Penn.  St.  359,  there  was 

the  oth€$r.    Payment  of  the  price  is  the  a  sale  of  com,  to  be  paid  for  on  the  deliv- 

condition  upon  which  alone  the  purchaser  ery  of  the  last  load ;  and,  as  the  loads 

can  require  the  seller  to  complete  the  sale  were  delivered,  the  com  was  placed  in  a 

by  delivery  of  the  property.    But  it  is  so  heap  with  other  com  of  the  buyer,  in  the 

at  the  option  of  the  seller.    If  he  proceeds  presence  of  both  parties.    On  the  delivery 

to  deliver  without  insisting  upon  payment,  of  the  last  lot  the  purchaser  failed  to  pay, 

and  without  qualifying  the  act  in  some  and  the  vendor  gave  notice  that  he  claimed 

way,  the  condition  or  mutual  dependence  the  com,  and  brought  replevin,  which  was 

is  waived  or  severed.     The  contract  is  held  to  lie,  the  court  regarding  the  delivery 

executed  finally  on  his  part,  and  he  re-  as  conditional,  and  the  plaintiff  in  no  fault 

tains  no  lien  upon  the  property.    Delivery  for  intermingling  the  com.   Paul  v.  Reed, 

of  possession,  unqualified,  is  a  release  or  52  N.  H.  136,  was  a  similar  case,  in  which 

waiver  of  his  right,  whether  it  be  in  the  the  payment  was   arrested  by  a  trustee 

nature  of  a  condition  affecting  the  title  process  served  upon  the  purchaser.  Where 

or  only  a  lien  for  the  price."    Wells  J.  in  the  defendant  agreed  to  sell  and  deliver  to 

Haskins  v.  Warren,  115  Mass.  533 ;  Upton  the  plaintiff,  within  three  months,  400,000 

V.  Sturbridge   Cotton    Mills,    111  Mass.  bricks,  at  $10.50  per  thousand,  it  was  held 

446 ;  Goodwin  v.  Boston  &  Lowell  Rail-  that  the  delivery  of  the  entire  quantity 

road.  111  Mass.  487  ;  Freeman  v,  Nichols,  was  a  condition  precedent  to  the  right  of 

116  Mass.  309;  Western  Transportation  the  defendant  to  demand  payment;  and 

Co.  V.  Marshall,  4  Abb.  (N.  T.)  App.  Dec.  the  fact  that  the  plaintiff  had  not  paid  for 

575.    If,  however,  the  delivery  and  pay-  what  was  in  fact  delivered,  did  not  excuse 

ment   are  to  be    simultaneous,   and   the  the  defendant  from  delivering  the  resi- 

goods   are   delivered   in  the  expectation  due.    Mount  v,  Lyon,  49  N.  Y.  552.    See 

that  the  price  will  be  immediately  paid,  Talmadge  v.  White,  35  N.  T.  Sup.  Ct. 

the  refusal  to  make  payment  will  be  such  219.] 

a  failure  on  the  part  of  the  purchaser  to        (g)  [Wells  J.  in  Haskins  v.  Warren,  115 

perform  the  contract  as  to  entitle  the  ven-  Mass.  533,  cited  in  note  (/)  above  ;  Cha- 

dor  to  put  an  end  to   it  and  reclaim  the  pin  v.  Potter,  1  Hilton  (N.  T.),  366,  376; 

goods.     Bellows  C.  J.  in  Paul  i;.  Reed,  Pierson  v.  Hoag,  47  Barb.  244;   Whit- 

52  N.  H.  136,  138;  Leedom  v,  Phillips,  1  comb  v,  Hungerford,  42  Barb.  177 ;  Flee- 
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to  the  contrary  of  this,  and  that  the  parties  agree  that  the  buyer 
Effect  of  ^  *^  ^^®  possession  of  the  goods  before  paying  for  them, 
sale  on        or,  in  the  usual  phrase,  that  the  goods  are  sold  on  credit. 

credit  is  to        '  .1,1 

pass  title  The  legal  effect  then  is,  that  there  has  been  an  actual 
of  posses-  transfer  of  title^  and  an  actual  transfer  of  the  riffht  of 
**^°'  possession  by  the  bargain,  so  that  in  pleading,  and  for 

all  purposes,  save  that  of  the  vendor's  lien  for  the  price,  the  buyer 
is  considered  as  being  in  possession,  by  virtue  of  the  general  rule 
of  law  that  '^  the  property  of  personal  chattels  draws  to  it  the 
possession."  (A)  But  although  the  buyer  has  thus  acquired  the 
Vendor  right  of  possession  not  to  be  questioned  for  any  legal  pur- 
detiveryl"*  pos©  by  any  one  save  his  vendor,  the  latter  may  refuse 
sunding  *^  P*^^  ^'^^^  ^^^  goods,  and  may  exercise  his  lien  as  ven- 
this  right,     (jor  to  secure  payment  of  the  price,  if  the  purchaser  has 

on  vendee  8  .  .    . 

insolvency,  become  insolvent  before  obtaining  acttial  ppssession.  (t) 
§  678.  The  law  on  this  whole  subject  was  very  perspicuously 
Bioxam  V.  stated  in  the  case  of  Bloxam  v.  Sanders,  (^)  which  may 
Sanders.  y^^  considered  the  leading  case,  always  cited  when  these 
points  are  under  discussion.  The  decision  turned  upon  the  fol- 
lowing facts :  One  Saxby  bought  several  parcels  of  hops  of  the 
defendants  in  August,  1823,  the  bought  notes  being  as  follows : 
'^  Mr.  J.  R.  Saxby,  of  Sanders,  eight  pockets,  at  155s.  8th  Au- 
gust, 1823."  Part  of  the  hops  were  weighed,  and  an  account  de- 
livered to  Saxby  of  the  weights ;  and  samples  were  given  to  Saxby, 
and  invoices  delivered,  in  which  he  was  made  debtor  for  six  dif- 
ferent parcels,  amounting  to  7397.  The  usual  time  of  payment 
in  the  trade  was  the  second  Saturday  subsequent  to  a  purchase. 
Saxby  did  not  pay  for  the  hops,  and  on  the  6th  September  the 
defendant  wrote  to  him  a  notice  that  if  he  did  not  pay  for  them 
before  the  next  Tuesday  they  would  resell  and  hold  him  bound 
for  any  deficiency  in  price.  They  did  accordingly  resell  some  par- 
cels with  Saxby's  express  assent,  and  refused  to  deliver  another 

man  v,  McEean,  25  Barb.  474 ;  Conway  come  insolvent   between  tbe  contract  of 

V.  Bush,  4  Barb.  125 ;  McDonald  v.  Hew-  sale  and  the  period  of  delivery.    Benedict 

ett,  15  John.  349.]  v.  Field,  16  N.  T.  595;  Boget  v,  Mcrritt, 

(A)  2  Wms.  Saunders, 47, note  (I).  2  Caines,  117.] 

(i)  [Where   the  vendor   has  agreed  to  (k)  4  B.  &  C.  941.    See,  further,  as  to 

receive  the  notes  of  a  third  party  in  pay-  effect  of  buyer's  insolvency,  post,  book  V. 

ment  for  the  goods  sold,  he  is  not  bound  to  Part  I.  ch.  i.  Rights  and  Remedies  of  the 

deliver  the  goods  upon  the  tender  of  the  Vendor, 
notes  of  such  third  party,  if  he  has  be- 
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parcel  (that  Saxby  himself  sold)  without  being  paid.  Saxby  be- 
came bankrupt  in  November,  and  the  defendants  sold  other  hops 
afterwards  on  his  account,  and  delivered  account  sales  of  them, 
charging  him  commissions,  and  warehou%e  rent  from  the  30th  Au- 
gust. The  plaintiffs  were  assignees  of  the  bankrupt,  and  they 
demanded  of  the  defendants  the  hops  remaining  in  their  hands, 
tendering  at  the  same  time  the  warehouse  rent  and  charges  ;  and 
the  action  was  trover,  not  only  for  the  hops  remaining  unsold,  but 
for  the  proceeds  of  all  those  resold  by  the  defendants  after  Saxby's 
failure  to  pay.  Bay  ley  J.  delivered  the  judgment.  He  said : 
^*  Where  goods  are  sold,  and  nothing  is  said  as  to  the  time  of  the 
delivery,  or  the  time  of  payment,  and  everything  the  seller  has 
to  do  with  them  is  complete,  the  property  vests  in  the  buyer,  so 
as  to  subject  him  to  the  risk  of  any  accident  which  may  happen 
to  the  goods,  and  the  seller  is  liable  to  deliver  them  whenever 
they  are  demanded,  upon  payment  of  the  price :  but  the  buyer  has 
no  right  to  have  possession  of  the  goods  till  he  pays  the  price. 
The  seller's  right  in  respect  of  the  price  is  not  a  mere  lien  which 
he  will  forfeit  if  he  parts  with  the  possession,  but  grows  out  of 
his  original  ownership  and  dominion,  and  payment  or  a  tender  of 
the  price  is  a  condition  precedent  on  the  buyer's  part ;  and  until 
he  makes  such  payment  or  tender,  he  has  no  right  to  the  posses- 
sion. If  goods  are  sold  upon  credit,  and  nothing  is  agreed  upon  as 
to  the  time  of  delivering  the  goods,  the  vendee  is  immediately 
entitled  to  the  possession,  and  the  right  of  possession  and  the  right 
of  property  vest  at  once  in  him :  but  his  right  of  possession  is  not 
absolute;  it  is  liable  to  be  defeated  if  he  becomes  insolvent 
before  he  obtains  ^oaseasion.  Tooke  v.  Hollingworth,  5  T.  R.  215. 
Whether  default  in  payment  when  the  credit  expires  will  destroy 
his  right  of  possession^  if  he  has  not  before  that  time  obtained 
actual  possession^  it  is  not  now  necessary  to  inquire,  because  this 
is  a  case  of  insolvency,  and  in  case  of  insolvency  the  point  seems 
to  be  perfectly  clear.  Hanson  v.  Meyer,  6  East,  614.  If  the  sel- 
ler has  dispatched  the  goods  to  the  buyer,  and  insolvency  occurs, 
he  has  a  right,  in  virtue  of  his  original  ownership,  to  stop  them 
in  transitu.  (I)  Why  ?  Because  the  property  is  vested  in  the 
buyer,  so  as  to  subject  him  to  the  risk  of  any  accident ;  but  he 

(/)  MaBon  V.  Lickbarrow,  1  H.  BI.  357  ;    1  East,  515 ;  Bohtlingk  v.  Inglis,  3  East, 
EUis  V.  Hant,  3  T.  R.  464 ;  Hodgson  v.    381. 
Loy,  7  T.  R.  440;  Inglia  r.  Underwood, 
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has  not  an  indefeoiible  right  to  the  possession^  and  his  insolvency 
without  payment  of  the  price  defeats  that  right.  And  if  this  be 
the  case  after  he  has  dispatched  the  goods,  and  whilst  they  are  in 
transitu^  a  fortiori  is  it,  where  he  has  never  parted  with  the  goods, 
and  where  no  transitus  has  begun.  The  buyer,  or  those  who 
stand  in  his  place,  may  still  obtain  the  right  of  possession  if  tbey 
will  pay  or  tender  the  price,  or  they  may  still  act  upon  their  right 
of  PROPERTY  if  anything  untoarrantable  is  done  to  that  right.  If, 
for  instance,  the  original  vendor  sell  when  he  ought  not,  they 
may  bring  a  special  action  against  him  for  the  injury  they  sustain 
by  such  wrongful  sale,  and  recover  damages  to  the  extent  of  that 
injury ;  but  they  can  maintain  no  action  in  which  right  of  prop- 
erty and  right  of  possession  are  both  requisite,  unless  they  have 
both  those  rights.  Gordon  v.  Harper,  7  T.  R.  9.  Trover  is  an 
action  of  that  description.  It  requires  right  of  property  and  right 
of  possession  to  support  it.  And  this  is  an  answer  to  the  arga- 
ment  upon  the  charge  of  warehouse  rent,  and  the  non-rescinding 
of  the  sale.  If  the  defendants  were  forced  to  keep  the  hops  in 
their  warehouse  longer  than  Saxby  had  a  right  to  require  them, 
they  were  entitled  to  charge  him  with  that  expense,  but  that 
charge  gave  him  no  better  right  of  possession  than  he  would  have 

had  if  that  charge  had  not  been  made Then,  as  to  the 

non-rescinding  of*  the  sale,  what  can  be  its  effect  ?  It  is  nothing 
more  than  insisting  that  the  defendants  will  not  release  Saxby 
from  the  obligation  of  his  purchase,  but  it  will  give  him  no  right 
beyond  the  right  his  purchase  gave,  and  that  is  a  right  to  have 
the  possession  on  payment  of  the  price."  (ni) 

§  679.  Keeping  in  view  this  lucid  exposition  of  the  circum- 
stances under  which  a  vendor  may  decline  delivery  of  possession. 
Vendor  we  will  now  inquire  what  he  is  bound  to  do  where  no 
to  put  ^°  ^  legal  ground  exists  for  refusing  to  deliver.  In  the  ab- 
S^tr'8*  sence  of  a  contrary  agreement,  the  vendor  is  not  bound 
disposal.       to  send  or  carry  the  TOods  to  the  vendee.     He  does  all 

not  to  Bend  . 

them.  that  he  is  bound  to  do  by  leaving  or  placing  the  goods 

at  the  buyer's  disposal,  so  that  the  latter  may  remove  them  with- 
out lawful  obstruction,  (w)     And  if  the  delivery  by  the  vendor  ia 

(m)  See,  also,  per   Cur,  in  Spartali  v.  the  property  is  so  situated  that  the  par- 

Benecke,  10   C.  B.  212;    19  L.  J.  C.  P.  chaaer  is  entitled  to,  and  can  rightfhlljr 

293.  take   possession   of  it,   at   his   pleasnre* 

(n)  [A  sale  is  perfected  by  delirerj  when  Means  v,   Williamson,  37    Maine,  556; 


to  take  place  upon  the  doing  of  certain  acts  by  the  purchaser,  the 
vendor  is  not  in  default  for  non-delivery,  until  notice 
from  the  purchaser  of  the  performance  of  the  acts  on  which  when  con- 
the  delivery  is  to  take  place.    Thus,  if  the  vendor  agrees  notice  from 
to  deliver  on  board  of  the  purchaser's  ship,  as  soon  as  ^^^  "*'* 
the  latter  is  ready  to  receive  the  goods,  the  purchaser  must  name 

Heine  v,  Anderson,  2  Doer  (N.  Y.)«  318 ;  attachment  or  second  sale,  the  transfer  is 
Hoadlette  v.  Tallman,  14  Maine,  400;  complete  without  formal  deliveiy.  Shnm- 
Hotchkiss  17.  Hunt,  49  Maine,  221 ;  Nich-  way  v.  Rntter,  8  Pick.  443.  In  Hardy  v. 
ols  V.  Morse,  100  Mass.  523 ;  Warden  v.  Potter,  10  Gray,  89,  the  jury  were  told 
Marshall,  100  Mass.  306,  307 ;  Hatch  v,  that,  althongh  the  plaintiff  only  took  a 
Bayley,  12  Cnsh.  27,  29 ;  Stern  v.  Filene,  bill  of  sale,  yet  if  prior  to  the  attachment 
14  Allen,  9,  12 ;  Turner  v.  Langdon,  112  he  bad  been  to  the  place  where  the  lumber 
Mass.  265 ;  Marsh  v.  Rouse,  44  N.  T.  643 ;  was,  and  had  exercised  acts  of  ownership 
Bemis  v.  Morrill,  38  Vt  153;  Durbrow  oyer  it,  by  virtue  of  his  purchase,  that 
V.  McDonald,  5  Bosw.  (N.  Y.)  130;  Pack-  would  constitute  a  delivery  of  it,  good 
ard  V.  Dunsraore,  11  Cush.  282;  Webber  against  a  subsequent  attachment.  And 
V.  Minor,  6  Bush  (Ky.),  463;  Calkins  v.  this  instruction  was  held  not  open  to 
Lockwood,  17  Conn.  154;  Coe  v.  Bick-  exception,  although  the  evidence  was  that 
nell,  44  Maine,  163;  Bdler  v.  Block,  19  the  purchaser  had  only  been  to  the  place 
Ark.  566 ;  Rattary  v.  Cook,  50  Ala.  352 ;  where  the  lumber  was  and  seen  it.  See, 
Magee  v.  Billingsley,  3  Ala.  679  ;  Rochelle  also,  Phelps  v.  Cutler,  4  Gray,  137  ;  Tux- 
p.  Harrison,  8  Porter,  352 ;  Sanborn  v.  worth  v.  Moore,  9  Pick.  347 ;  Bullard  v, 
Benedict,  78  111.  492.  In  Hutchins  v.  Gil-  Wait,  16  Gray,  55;  Ropes  v.  Lane,  9 
Christ,  23  Vt.  88,  which  was  a  case  of  a  Allen,  502 ;  S.  C.  11  Allen,  591 ; "  Thorn- 
sale  of  logs  lying  upon  the  land  of  a  third  dike  v.  Bath,  114  Mass.  118 ;  Hayden  v. 
person,  the  court  said,  that  "it  was  not  Demeta,  53  N.  Y.  426.  Where  property 
necessary  to  render  a  sale  of  logs,  under  at  the  time  of  the  sale  is  in  the  posses- 
such  circumstances,  valid,  as  against  the  sion  and  control  of  the  purchaser,  no  for- 
creditors  of  the  vendor,  that  there  should  mal  act  of  delivery  is  necessary.  Nichols 
be  a  change  in  their  situation,  and  that  v.  Patten,  18  Maine,  231 ;  Martin  v.  Adams, 
there  might  be  a  change  in  the  possession,  104  Mass.  262;  Warden  v,  Marshall,  99 
while  the  site  of  the  property  remained  Mass.  305,  306.  See  Carrington  v.  Smith, 
the  same."  See  Birge  v,  Edgerton,  28  8  Pick.  419;  Shurtleff  v.  Willard,  19  Pick. 
Vt.  291 ;  Sanborn  v.  Kittredge,  20  Vt.  209,  210;  Macomber  v,  Parker,  13  Pick. 
639  ;  Mills  v.  Camp,  14  Conn.  219 ;  White  175;  Markham  v.  Jaudon,  41  N.  Y.  235, 
V.  Welsh,  2  Wright  (Penn.),  396;  Brad-  242;  Wells  v.  Miller,  37  111.  276;  Lake 
ley  V.  Wheeler,  4  Rob,  (N.  Y.)  38 ;  Jew-  v.  Morris,  30  Conn.  201 ;  Messer  v,  Wood- 
ett  V.  Warren,  12  Mass.  300;  Carter  v,  man,  24*  N.  H.  172;  Martin  v.  Adams, 
Willard,  19  Pick.  1,  6;  Montgomery  v.  104  Mass.  262.  In  a  sale  by  one  partner 
Hunt,  5  Cal.  226 ;  May  v.  Tallman,  20  to  his  copartner,  there  must  be  a  delivery ; 
111.  443;  Cartwright  v.  Phoenix,  7  Cal.  but  such  delivery  consists  rather  in  the 
281 ;  Thompson  v.  Baltimore  &c.  R.  R.  surrender  of  the  possession  and  control 
28  Md.  396 ;  Leonard  v,  Davis,  1  Black  of  the  goods  sold,  than  in  the  actual  tra- 
in. S.),  476.  "  It  is  certain,"  said  Colt  dition  of  them  from  the  vendor  to  the 
J.  in  Ingalls  v.  Herrick,  108  Mass.  351,  purchaser.  Shurtleff  v.  Willard,  19  Pick, 
"that  slight  evidence  of  delivery  is  snffi*  202;  Beaumont  v.  Crane,  14  Mass.  400; 
cient ;  and  if  the  buyer,  with  the  consent  Tamer  v.  Coolidge,  2  Met.  350 ;  Cushing 
of  the  seUer,  obtains  possession  before  any  v.  Breed,  14  Allen,  376.] 
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the  ship  and  give  notice  of  his  readiness  to  receive  the  goods  on 
Salter ».  hoard  before  he  can  complain  of  non-delivery,  (o)  In 
WooiUnu.  Salter  v.  WooUams,  (p)  the  defendant,  an  auctioneer, 
sold  a  rick  of  hay,  then  on  the  premises  of  one  Jackson,  who  had 
given  a  license  to  remove  it.  The  license  was  read  at  the  auction, 
and  the  auctioneer  delivered  to  the  buyer  a  note  addressed  to 
Jackson,  requesting  him  to  permit  the  buyer  to  remove  the  hay. 
Jackson  refused,  and  the  buyer  brought  action  for  non-delivery ; 
but  the  court  held  that  the  delivery  was  complete,  the  auctioneer 
having  made  the  only  delivery  the  nature  of  the  case  permitted, 
and  Tindal  C.  J.  said  he  saw  no  reason  why  the  buyer  could  not 
Wood  V,  maintain  trover  against  Jackson.  Wood  v.  Manley  (q) 
Maniey.  ^^g  another  action  growing  out  of  the  same  sale,  of  a 
second  rick  of  hay  to  another  purchaser.  The  delivery  was  the 
same  as  in  the  previous  case,  and  the  buyer,  on  Jackson's  refusal 
to  let  him  take  the  hay,  broke  open  the  gate  of  Jackson's  close, 
and  entered  and  took  the  hay.  Thereupon  trespass  was  brought 
against  the  buyer,  but  the  king's  bench  held  that  Jackson ^s  license 
was  irrevocable,  (r)  and  that  the  delivery  to  the  buyer  by  the 
auctioneer's  order  was  a  complete  delivery,  in  performance  of  his 
contract.  («) 

(o)  Armitage  v.  Insole,  14  Q.  B.  7S8;  A  license  is  implied,  because  it  is  neoei- 

8atherland  v,  Allhusen,  14   L.  T.  N.  S.  saiy  in  order  to  carry  the  sale  into  com- 

666 ;  Davies  v.  M'Lean,  21  W.  R.  265 ;  plete  eflbct ;  and  is  therefore  presumed  to 

Stanton  v.  Austin,  L.  R.  7  C  P.  651.  have  been  in  contemplation  of  the  parties. 

ip)  2  M.  &  O.  650;  and  see  Smith  v.  It  forms  a  part  of  the  contract  of  ssle. 

Chance,  2  B.  &  A.  753,  for  an  incompUu  The  seller  cannot  deprire  the  purchaser 

delivery  in  a  similar  sale.  of  his  property,  nor  drive  him  to  an  so- 

(q)  11  Ad.  &  E.  34.  tion  for  its  recorery,  by  withdrawing  his 

(r)  See  Wood  v.  Leadbitter,  13  M.  &  implied  permission  to  come  and  take  it. 

W.  838 ;  and  Taplin  v,  Florence,  10  C.  This  proposition  does  not  apply,  of  coune, 

B«  765.  to  a  case  where  a  severance  from  the  resltj 

(s)  [The  remarks  of  Wells  J.  in  Mc-  is  necessary  to  convert  the  subject  of  the 
Leod  r.  Jones,  105  Mass.  403,  406,  are  sale  into  personalty,  and  the  revocation  is 
instructive  upon  this  point.  "  A  sale  of  made  before  such  severance.  But  there  is 
chattels,"  he  says,  '*  which  are  at  the  no  such  inference  to  be  drawn,  when  the 
time  upon  the  land  of  the  seller,  will  property,  at  the  time  of  the  sale,  is  not 
authorize  an  entry  upon  the  land  to  re-  upon  the  seller's  premises;  or  when,  by 
move  them,  if  by  the  express  or  implied  the  terms  of  the  contract,  it  is  to  be  de- 
terms  of  the  sale  that  is  the  place  where  livered  elsewhere.  And  when  there  is 
the  purchaser  is  to  take  them.  Wood  v.  nothing  executory  or  incomplete  between 
Manley,  11  Ad.  &  £.  34;  Nettleton  v.  the  parties  in  respect  to  the  property,  and 
Sikes,  8  Met  84;  Giles  v,  Simonds,  15  there  is  no  relation  of  contract  between 
Gray,  441 ;  Drake  v.  Wells,  11  Allen,  them  aflfiKting  it  excepf  what  results  from 
141 ;  McNeal  v.  Emerson,  15  Gray,  384.  the  facts  of  ownership  or  legal  title  in  one, 


§  680.  It  might  seem  at  first  sight  that  the  decision  in  Salter  v. 
WooUams  (t)  is  in  conflict  with  the  class  of  decisions  Obsenra- 
exemplified  in  Bentall  v.  Burn,  (u)  and  discussed  ante^  these  cues 
§  175  et  %eq.^  in  which  the  principle  is  established  that  there  is  no 
delivery  where  the  goods  are  in  possession  of  a  third  person,  un- 
less the  third  person  assent  to  attorn  to  the  buyer  and  become 
his  bailee  instead  of  that  of  the  vendor.  But  a  little  reflection 
will  show  that  there  is  really  no  such  conflict ;  for,  in  Salter  v. 
Woollams,  the  third  person,  although  refusing  to  deliver  to  the 
buyer  on  the  vendor's  order  after  the  sale,  had  assented  in  ad- 
vance of  the  sale  to  become  bailee  for  any  person  who  might  buy, 
and  the  court  held  this  assent  not  to  be  revocable  after  the  sale. 
The  consequence  then  was,  that  the  third  person  in  possession  be- 
came, by  the  completion  of  the  sale,  bailee  for  the  buyer,  and  his 
refusal  to  deliver  to  the  buyer  was  not  a  refusal  to  become  bailee, 
but  to  do  his  duty  as  bailee,  after  assenting  to  assume  that  char- 
acter. 

§  681.  In  Wood  v.  Tassell  (x)  the  plaintiff  sued  for  non-de- 
livery of  certain  hops  sold  to  him  by  the  defendant.  Wood«. 
The  hops  were  parcel  of  a  larger  quantity  lying  at  the  ''^•"^• 
warehouse  of  one  Fridd,  where  they  had  been  deposited  by  a 
former  owner,  who  sold  them  to  the  defendant.  After  the  sale  to 
the  plaintiff,  he  was  informed  that  the  hops  were  at  Fridd's,  and 
went  there,  had  them  weighed,  and  took  away  part.  Some  days 
after,  when  the  plaintiff  sent  for  the  remainder,  they  were  gone, 
having  been  claimed  and  taken  away  by  a  creditor  of  the  defend- 
ant's vendor.  Held  that  the  defendant  had  done  all  that  he  was 
bound  to  do  in  making  delivery,  and  was  not  responsible.  In  this 
case  it  is  worth  remarking  that  Lord  Denman,  in  delivering  the 
judgment,  said :  '^  I  was  induced  by  some  degree  of  importunity 
to  leave  it  as  a  question  to  the  jury  whether  the  defendant  ought 
not  to  have  given  the  plaintiff  a  delivery  order,  though  not  ex- 
pressly required,  in  performance  of  his  contract.  We  all  think 
that  I  was  wrong  in  so  submitting  the  matter  to  them,  and  that 
the  correct  course  would  have  been  to  direct  them  that  under  the 
circumstances  Fridd  held  the  hops  as  agent  for  the  plaintiff." 

and  possession  in  the  other,  no  inference    Y.  &  P.  (8ch  Am.  ed.)  126,  note  (n)  and 
of  a  license  to  enter  upon  lands  for  the    cases  cited.] 
recorerj  of  the  property  can  be  drawn        (t)  2  M.  &  G.  650. 
from  that  relation  alone."    See  1  Sngden        (u)  3  B.  &  C.  423. 

(x)  6  Q.  B.  284. 
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§  682.  As  to  the  place  where  delivery  is  to  be  made,  when 
Place  of  nothing  is  said  about  it  in  the  bargain,  it  seems  to  be 
deiiyeiy.  taken  for  granted  almost  universally,  that  the  goods  are 
to  be  at  the  buyer's  disposal,  at  the  place  where  they  are  when 
sold.  No  cases  have  been  met  with  on  this  point.  Lord  Coke 
says :  (y)  ^*  If  the  condition  of  a  bond  or  feoffment  be  to  deliver 
twenty  quarters  of  wheat  or  twenty  loads  of  timber,  or  such  like, 
the  obligor  or  feoffor  is  not  bound  to  carry  the  same  about  and 
seek  the  feoffor,  but  the  obligor  or  feoffor  before  the  day  must  go 
to  the  feoffee  and  know  where  he  will  appoint  to  receive  it,  and 
there  it  must  be  delivered."  But  this  refers  to  estates  held  upon 
condition  and  to  the  duty  of  a  debtor^  and  is  not  applicable  to 
cases  where  the  party  bound  to  deliver,  as  a  vendor,  is  only  held 
to  the  obligation  of  keeping  the  thing  at  the  disposal  of  the  buyer, 
and  is  not  bound  to  more  than  a  passive  readiness  to  allow  the 
buyer  to  take  the  goods.  Kent  says  :  (z)  ^^  If  no  place  be  desig- 
nated by  the  contract,  the  general  rule  is  that  the  articles  sold  are 
to  be  deUvered  at  the  place  where  they  are  at  the  time  of  the  sale. 
The  store  of  the  merchant,  the  shop  of  the  manufacturer  or  me- 
chanic, and  the  farm  or  granary  of  the  farmer,  at  which  the  com- 
modities sold  are  deposited  or  kept,  must  be  the  place  where  the 
demand  and  delivery  are  to  be  made,  when  the  contract  is  to  pay 
upon  demand  and  is  silent  as  to  the  place."  (a)  This  appears  to 
be  a  very  reasonable  rule,  and  it  would  of  course  result  as  a  conse- 
quence that  the  vendor  would  be  responsible  for  removing  the 
goods  before  delivery  to  a  place  where  the  buyer  would  be  sub- 
jected to  inconvenience  or  increased  expense  in  taking  possession 
of  them. 

§  683.  If  however,  the  contract  impose  on  the  vendor  the  obli- 
Vendor'8  gation  of  Sending  the  goods,  questions  may  arise  as  to 
be  agrees'^    the  time  and  manner  in  which  he  is  to  fulfil  this  duty. 

(y)  Co.  Lit  210  b.  But  **  wbere  tbe  yendee  is,  bj  tbe  terniB  of 
(z)  Vol.  2,  p.  677  (Utb  ed.).  tbe  contract,  to  designate  a  place  of  de- 
(a)  [See  2  Kent,  505 ;  2  Chittj  Contr.  liyery,  the  vendor  is  bonnd  to  be  ready 
(Utb  Am.  ed.)  1201  et  aeg.  and  notes;  to  make  deliTerj  at  tbe  place  designated. 
Miles  V.  RoberU,  34  N.  H.  253,  254 ;  If  the  vendee  omits  to  designate  the  place, 
Smith  V.  Gillett,  50  111.  290;  Barr  v.  the  vendor  is  guilty  of  no  breach  of  con- 
Myers,  3  Watts  &  S.  299 ;  Middlesex  Co.  tract,  if  the  articles  are  ready  for  delivery 
v.  Osgood,  4  Gray,  427,  449  ;  Lobdell  v.  at  tbe  time  fixed  by  the  contract"  Bige- 
Hopkins,  5  Co  wen,  516  ;  Goodwin  v.  Hcl-  low  J.  in  Lucas  v,  Nichols,  5  Gray,  809, 
brook,  4  Wend.  380;  Rice  v.  Churchill,  2  311.] 
Denio,  145 ;  Craft  v.  Hnrtz,  11  Miss.  109. 
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If  nothing  is  said  as  to  time,  he  must  send  within  a  ^  ^^^ 
reasonable  time ;  (6)  and  when  the  sale  is  in  writing,  if 
nothing  is  said  as  to  time,  parol  evidence  is  admissible  of  time  is  not 
the  facts  and  circumstances  attending  the  sale  in  order  fn  contract, 
to  determine  what  is  a  reasonable  time,  (e)     Thus,  in  JSl^"*'*** 
Ellis  V.  Thompson,  ((2)  where  there  was  a  sale  of  lead,   eius  v. 
deliverable  in  London,  parol  evidence  was  admitted  to  '^*^<>™P«o^- 
show  that  the  defendant  had  asked  the  broker  whether  the  lead 
was  ready  for  shipment,  and  had  been  informed  that  it  was,  be- 
fore the  bought  and  sold  notes  were  made  out.     And  it  was  held 
that  the  defendant  was  relieved  from  the  obligation  of  receiving 
delivery  by  reason  of  a  long  delay  in  getting  the  lead  in  barges 
from  the  mine  down  the  Severn  to  Gloucester,  from  which  port 
it  was  to  be  shipped  to  London. 

§  684.  But  where  the  contract  expresses  the  time,  the  question 
is  one  of  construction,  and  therefore  one  of  law  for  the  where  the 
court,  not  of  fact  for  the  jury.  («)     (See  Conditions,   expSSaes 
ante^  §  662.)     The  word  "  month,"  although  at  com-  ^«  time. 
mon  law  it  generally  means  a  lunar  month,  is  in  mercantile  con- 
tracts understood  to  mean  a  calendar  month.  (/)     And   "  Month," 
the  court  will  look  at  the  context  in  all  cases,  to  see  ing. 

(b)  [See  Adams  v.  Adams,  26  Ala.  to  be  famished,  when  the  contract  is  si- 
272;  Cocker  v.  Franklin  Hemp  &  Flax  lent  upon  the  point,  because  that  would 
Manuf.  Co.  3  Somner,  550.  The  reanlt  be  to  contradict  and  vary  the  legal  inter- 
of  an  omission  to  fix  a  time  for  delivery  is,  pretation  of  the  instrument.  Cocker  v, 
that  the  law  treats  the  contract  as  if  it  Franklin  Hemp  &  Flax  Manuf.  Co.  9u/>ra; 
had  expressly  stated  that  the  goods  sold  Shaw  C.  J.  in  Atwood  v.  Cobb,  16  Pick, 
or  ordered  were  deliverable  within  a  rea-  227.] 

sonable  time.      Story  J.    in   Cocker   v.  ((/)  3  M.  &  W.  445;   and  see  Jones 

Franklin  Hemp  &  Flax  Manuf.   Co.  3  v.  Gibbon,  8  Ex.  920 ;  Sansom  v.  Rhodes, 

Sumner,  530,  532.    See  Tufts  v.  McClure,  8  Scott,  544 ;  [Cocker  v.  Franklin  Hemp 

40  Iowa,  317.]  &  Flax  Manuf.  Co.  3  Sumner,  530,  533.] 

(c)  [The  question  of  reasonable  time  is  (e)  [How  far  the  question  of  reasonable 
determined  by  a  view  of  all  the  circum-  time  is  for  the  court  and  how  far  for  the 
stances  of  the  case ;  and  parol  evidence  of  jury,  see  Hill  v.  Hobart,  16  Maine,  164 ; 
the  conversations  of  the  parties  may  be  Attwood  v.  Clark,  2  Greenl.  249;  Howe 
admitted  to  show  the  circumstances  under  v.  Huntington,  15  Maine,  350;  Kingsley 
which  the  contract  was  made,  and  what  v,  Wallb,  14  Maine,  57 ;  Murray  v.  Smith, 
the  parties  thought  was  a  reasonable  time  1  Hawks,  41 ;  Greene  v.  Dingley,  24 
for  performing  it.  Cocker  v.  Franklin  Maine,  131 ;  Cameron  v.  Wells,  30  Vt, 
Hemp  &  Flax  Manuf.   Co.  3    Sumner,  633.] 

530;  Coates  v.  Sangston,  5Md.  121.  But  (/)  Reg.  v,  Chawton,  1  Q.  B.  247  ; 
no  evidence  wiU  be  admissible  to  prove  a  Hart  v.  Middleton,  2  C.  &  K.  9 ;  Webb 
specific  time  for  the  delivery  of  the  goods    v,  Fairmaner,  3  M.  &  W.  473 ;  [Thomas 
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whether  a  calendar  month  was  not  intended,  and  if  so  will  adopt 
Stat.  13       that  construction.  C^)     And  now  by  statute  13  Vict.  c. 

Vict.  c.  21  . 

8. 4.'  '  '  21, 8. 4,  it  is  enacted,  that  ^^  in  all  acts  the  word  ^  month ' 
shall  be  taken  to  mean  calendar  months,  unless  words  be  added, 
showing  lunar  months  to  be  intended."  Where  a  certain  num- 
"Day»,"  ber  of  "days  "is  to  be  allowed  for  the  delivery,  they 
counted.  are  to  be  counted  as  consecutive  days,  and  include  Sun- 
days, unless  the  contrary  be  expressed  (A)  or  an  usage  to  that  ef- 
feet  be  shown,  (i)  And  as  to  the  odd  day  in  leap  year, 
see  40  Henry  3,  at  p.  4.  vol.  1  of  Statutes  Revised. 
And  the  rule,  though  long  in  doubt,  seems  now  to  be  settled  by 
Webb«.  the  decision  in  Webb  v.  Fairmaner,  (A;)  that  if  a  certain 
Fairmancr.   numb^j.  Qf  (j^yg  \g  allowed  for  the  delivery,  they  must 

be  counted  exclusively  of  the  day  of  the  contract.  (Z)  A  promise 
to  deliver  goods  in  two  months  from  the  5th  October,  is  fulfilled 
by  delivery  at  any  time  on  the  whole  day  of  the  6th  December, 
so  that  an  action  against  the  vendor  would  be  premature,  if  brought 
before  the  6th.  In  Coddington  v.  Paleologo  (m)  the  court  of 
Codding-  exchequer,  on  a  contract  for  the  delivery  of  goods,  "  de- 
oiogo.  livering  on  April  17th,  complete  8th  May,"  was  equally 
divided  on  the  question  whether  the  vendor  was  bound  to  com- 
mence delivery  on  the  17th  April. 

V.   Shoemaker,   6  Watts  &  S.  179.    In  16  Maine,  181 ;  Ewing  v.  Bailej,  4  Scam. 

Charchill  v.  Merchants'  Bank,  19  Pick.  420.    So,  the  day  of  an  act,  from  which  a 

532,  535,  Dewey  J.   said:  "As   a  legal  future  time  is  to  be  ascertained,  is  to  be 

phrase,  a  month  in  Massachusetts  is  con-  excluded  firom  the  computation.   Weeks  v. 

sidered  as  a  calendar  month.    Such  is  the  Hull,  19  Conn.  876  ;  Bigelow  v,  Wilson, 

construction  in  mercantile  contracts  and  1  Pick.  485 ;   Wiggin   o.  Peters,  1   Met. 

in  all  legal  proceedings.]  127, 129 ;   Henry  v.  Jones,  8  Mass.  453; 

(g)  Simpson  v.  Maritson,  11  Q.  B.  23 ;  Woodbridge  v.  Bridgham,  12  Mass.  403 ; 

Webb  V.  Fairmaner,  3  M.  &  W.  473.  Blake  v.  Crowninshield,   9   N.  H.  304 ; 

(h)  Brown   v,  Johnson,  10  M.  &  W.  Arery  r.  Stewart,  2  Conn.  69;  Aiken  v. 

331.  Appleby,  1  Morris,  8 ;  Cornell  v,  Moulton, 

(i)  Cochran  v.  Retbei^.  3  Esp.  121.  3  Denio,  12.    "  Between  two  days,"  is  ex- 

{k)  3  M.  &  W.  473 ;  and  see  Lester  v.  dusive  of  both.     Atkins  ».  Boylston  F. 

Garland,  15   Vesey,  247;  Pellow  v.  Won-  ft  M.  Ins.  Co.  5  Met.  440;  Richardson  v, 

ford.  9  B.  ft  C.  134 ;  Yoting  v.  Higgin,  6  Ford,  14  III.  332 ;  Cook  v.  Gray,  6  Ind. 

M  ft  W.  49 ;  Blunt  w.  Healop,  8  Ad.  ft  B.  335 ;  Cook  v.  Drais,  2  Cin.   (Ohio)  340. 

577 ;  Isaacs  v.  Royal  Insurance  Co.  L.  R.  See  Cleveland  v,  Sterrett,  70  Penn.  St. 

5  Ex.  296.  204.     From  the  15th  to  the  28th  of  a 

(/)  [Farwell   v,  Rogers,  4  Cush.  460 ;  month   excludes   both   days.     Newby  v. 

Buttrick   v.  Holden,  8   Qush.  233 ;  Oat-  Rogers,  40  Ind.  9.     "  Until "  is   exclu- 

msn  r.  Walker,  33  Maine,  71 ;  Winslow  sive.    People  v.  Walker,  17  N.  Y.  502.] 

V.  China,  4  Greenl.  298;  Howes  v.  Smith,  (m)  L.  R.  2  Ex.  193. 
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§  685.  In  relation  to  the  hour  up  to  which  a  vendor  can  make  a 
valid  delivery,  on  the  last  day  fixed  by  the  contract,  the   u  Hour." 
whole  subject  is  fully  discussed,  in  the  carefully  con-   startup  v. 
sidered  case  of  Startup  v.  McDonald  (w)  in  Cam.  Scac.   M^^^o'^*'^. 
In  that  case  the  plaintiff  had  sold  to  the  defendant  ten  tons  of  lin- 
seed oil,  "  to  be  free  delivered  within  the  last  fourteen  days  of 
March,  and  paid  for  at  the  expiration  of  that  time,  in  cash."    The 
defendant  pleaded  to  an  action  for  not  receiving  the  oil,  that  the 
tender  was  made  on  the  last  of  the  fourteen  days,  at  nine  o'clock 
at  night,  which  was  an  unreasonable  and  improper  time,  &c.  &c. 
The  jury  found  as  a  special  verdict,  that  the  plaintiff  made  the 
tender  at  half-past  eight  o'clock  at  night  of  the  31st  March,  that 
day  being  Saturday^  that  there  was  full  time  before  twelve  o^  clock 
at  night  for  the  defendants  to  examine^  and  weighs  and  receive  the 
oiU  but  that  he  objected  on  the  ground  that  the  tender  was  at  an 
unreasonable  hour  ;  that  the  plaintiff  then  kept  the  oil,  and  ten- 
dered it  again  on  Monday  morning,  at  seven  o'clock  ;  and  that  the 
hour  of  half-past  eight  on  Saturday  night  ivas  an  unreasonable  and 
improper  time  of  that  day  for  the  tender  and  delivery  of  the  oil. 
On  these  facts  the  court  of  common  pleas  had  been  unanimous  in 
favor  of  the  defendant,  (o)   but  the  judgment  was  reversed  in 
Cam.  Scac.    The  judges,  Denman  C.  J.,  Abinger  C.  B.,  Patteson 
and  Williams  JJ.,  and  Parke,  Gurney,  Rolfe,  and  Alderson  BB., 
were  unanimous  in  opinion  that  the  defendant  was  not  bound  to  be 
present  at  the  hour  when  the  tender  was  made  ;  but  all  were  also 
of  opinion  (with  the  exception  of  Lord  Denman,  who  dissented), 
that  being  there^  he  was  bound  by  the  tender ;  and  that  the  verdict 
of  the  jury,  declaring  that  the  tender  was  at  an  unreasonable  and 
improper  time,  was  an  erroneous  finding  of  the  law^  inconsistent 
with  their  finding  of  the /ac^  that  the  tender  was  made  in  full  time 
for  the  defendant  to  examine,  weigh,  and  receive  the  oil,  before 
midnight.     Parke  B.  gave  an  instructive  statement  of  the  whole 
law  on  the  subject,  in  these  words  :  ^'  The  question  in  this  case  is 
merely,  what  is  the  proper  time  of  the  day  for  a  tender  of  goods, 
under  a  conttact  to  sell  and  deliver  to  another  within  a  certain 
number  of  days,  the  mode  of  tender  being  in  other  respects  rea- 
sonable and  proper  (for  it  is  found  to  be  unreasonable  only  in 
respect  of  the  lateness^  ^  the  tender  being  made  to  the  vendee  per- 
sonallyy  and  there  being  no  usage  of  trade  as  to  the  time  for  de- 

(n)  6  M.  &  G.  593.  (o)  2  M.  &  G.  395. 
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livery,  to  qualify  or  explain  the  contract Upon  a  reference 

to  the  authorities,  and  due  consideration  of  them,  it  appears  to  me 
that  there  is  no  doubt  upon  this  question.  It  is  not  to  be  left  to 
a  jury  to  be  determined  as  a  question  of  practical  convenience  or 
reasonableness  in  each  case,  but  the  law  appeared  to  have  fixed  the 
ruhy  and  it  is  this,  that  a  party  who  is  by  contract  to  pay  money  or 
to  do  a  thing  transitory  to  another,  anywhere,  on  a  certain  day,  has 
the  whole  of  the  day,  and  if  on  one  of  several  days,  the  whole  of 
the  days  for  the  performance  of  his  part  of  the  contract ;  and  until 
the  whole  day,  or  the  whole  of  the  last  day  has  expired,  no  action 
will  lie  against  him  for  the  breach  of  such  contract.  In  such  a 
case,  the  party  bound  must  find  the  other  at  his  peril  (Kidwelly 
V,  Brand,  Plowden,  71),  and  within  the  time  limited  if  the  other 
be  within  the  four  seas  (Shepp.  136,  ed.  1651),  and  he  must  do 
all  that,  without  the  concurrence  of  the  other,  he  can  do,  to  make 
the  payment,  or  perform  the  act ;  and  that  at  a  convenient  time 
before  midnight^  such  time  varying  according  to  the  quantum  of 
the  payment  of  the  nature  of  the  act  to  be  done.  Therefore,  if 
he  is  to  pay  a  sum  of  money,  he  must  tender  it  a  sufficient  time 
before  midnight  for  the  party  to  whom  the  tender  is  made  to  re- 
ceive and  count;  (j[>)  or  if  he  is  to  deliver  goods,  he  must  tender 
them  so  as  to  allow  sufficient  time  for  examination  and  receipt. 
This  done,  he  has,  so  far  as  he  could,  paid  or  delivered  within  the 
time ;  and  it  is  by  the  fault  of  the  other  only  that  the  payment  or 
delivery  is  not  complete. 

§  686.  ^^  But  where  the  thing  is  to  be  performed  at  a  certain 
place^  on  or  before  a  certain  day  to  another  party  to  a  contract, 
there  the  tender  must  be  to  the  other  party,  at  that  place  ;  and  as 
the  attendance  of  the  other  party  is  necessary  at  that  place  to  com- 
plete the  act,  there  the  law,  though  it  requires  the  other  to  be 
present,  is  not  so  unreasonable  as  to  require  him  to  be  present  for 
the  whole  day  where  the  thing  is  to  be  done  on  one  day,  or  for  the 
whole  series  of  days  where  it  is  to  be  done  on  or  before  a  day  cer- 
tain ;  and,  therefore,  it  fixes  a  particular  part  of  the  day  for  his 
presence ;  and  it  is  enough  if  he  be  at  the  place  at  such  a  conven- 
ient time  before  sunset  on  the  last  day^  as  that  the  act  may  be  com- 
pleted by  daylight ;  and  if  the  party  bound  tender  to  the  party 
there,  if  present,  or  if  absent,  be  ready  at  the  place  to  perform  the 
act  within  a  convenient  time  before  sunset  for  its  completion,  it  is 

( f>)  [See  McCUrtej  v.  Qokejr,  31  Iowa,  505.] 
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sufficient ;  and  if  the  tender  be  made  to  the  other  party ^  at  the 
place  at  any  time  of  the  day^  the  contract  is  performed;  and 
though  the  law  gives  the  uttermost  convenient  time  on  the  last 
clay,  yet  this  is  solely  for  the  convenience  of  both  parties,  that 
neither  may  give  longer  attendance  than  \&  necessary ;  and  if  it 
happen  that  both  parties  meet  at  the  place  at  any  other  time  of  the 
last  day^  qr  upon  any  other  day  within  the  time  limited,  and  a 
tender  is  made,  the  tender  is  good.  See  Bacon's  Abr.  tit.  Tender 
D.  (a)  ;  Co.  Lit.  202  a.  This  is  the  distinction  which  prevails  in 
all  the  cases,  —  where  a  thing  is  to  be  done  anywhere^  a  tender  at  a 
convenient  time  before  midnight  is  sufficient ;  where  the  thing  is 
to  be  done  at  o,  particular  place^  2Lnd  where  the  law  implies  a  duty 
on  the  party  to  whom  the  thing  is  to  be  done  to  attend,  that 
attendance  is  to  be  by  daylight,  and  a  convenient  time  before  sun- 
set  I  therefore  think  that  the  tender  was  good  in  this  case 

in  point  of  time,  and  consequently  that  the  plaintifE  having  been 
Me  to  meet  with  the  defendant^  and  acttially  to  tender  the  oil  to 
him  a  sufficient  time  before  midnight  to  enable  the  defendant  to 
receive,  examine,  and  weigh  the  oil,  performed  so  far  as  he  could 
his  part  of  the  contract,  and  was  entitled  to  recover  for  the  breach 
of  it  by  the  defendant."  (p^) 

§  687.  In  Duncan  v.  Topham  (gr)  the  declaration  alleged  an 
order  for  goods  to  be  delivered  to  the  defendant  within   DQnca„  „. 
a  reasonable  time^  but  the  proof  showed  a  written  order  Topham. 
for  "  five  tons,  &c. :  but  it  must  be  put  on  board  di-   "direcZ 
rectly^^'  to  which  the  plaintiff  replied,  "  I  shall  ship  you   ^^'^ 
five  tons,  &c.  to-morrow.^^    Held  that  the  proof  did  not  support 
the  declaration ;  and  that  a  reasonable  time  was  a  more  protracted 
delay  than  directly.  In  Attwood  v.  Emory  (r)  the  agree-  Attwood  r. 
ment  of  the  vendor,  who  was  a  manufacturer^  to  deliver  ^™o'7- 
goods  "  as  soon  as  possible,"  was  construed  to  mean  "  as   as  ^o^^ 
soon  as  the  vendors  could,"  with  reference  to  their  ability   ^^^" 
to  furnish  the  article  ordered,  consistently  with  the  execution  of 
prior  orders  in  hand.     A  written  order  by  a  cooper  for  a  large 
quantity  of  iron  hoops  "  as  soon  as  possible,"  sent  on  the  80th 
November,  was  held  to  be  reasonably  complied  with  by   «« Reason- 
tender  in  the  February  following.     For  the  meaning  of  *Wetime." 

(pi)  [Croninger  v.  Crocker,  62  N.  Y.        (r)  1  C.B.  N.  S.  110;  26  L.  J.  C.  P. 
161.]  73. 

(q)  8  C.  B.  225. 
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the  words  reasonable  time,  see  Brighty  v.  Norton  («)  and  Toms  v. 
"  Forth-  Wilson,  (f)  posty  §§  709,  710.  Where  the  contract  was 
^*^'*  to  deliver  goods  " forthwith,"  the  price  being  made  pay- 
able within  fourteen  days  from  the  making  of  the  contract,  it  was 
held  manifest  that  the  goods  were  intended  to  be  delivered  within 
the  fourteen  days,  (u) 

§  688.  Where  by  the  terms  of  a  contract  of  sale  the  vendor  was 
to  deliver  to  the  purchaser  a  bill  of  lading  for  the  cargo 
which  had  been  bought  on  the  purchaser's  orders,  it 
was  held  that  the  delivery  of  the  bill  of  lading  within  a 
reasonable  time  after  its  receipt,  and  without  reference 
to  the  unloading  of  the  cargo,  was  incumbent  on  the 
vendor,  and  that  the  buyer  was  justified  in  rejecting 
the  purchase  on  the  refusal  to  deliver  the  bill  of  lad- 
ing, (x) 

§  689.  The  vendor  does  not  comply  with  his  contract  by  the 
Delivery  of  ^J^^^^r  Or  delivery  of  either  more  or  less  than  the  exact 
more  or  of  quantity  contracted  for,  (y)  or  by  sending  the  goods  sold 
the  con-  mixed  with  other  goods.  As  a  general  rule,  the  buyer 
quires  not  is  entitled  to  refuse  the  whole  of  the  goods  tendered  if 
^^   '  they  exceed  the  quantity  agreed,  and  the  vendor  has  no 

right  to  insist  upon  the  buyer's  acceptance  of  all,  or  upon  the 
Dixon  V.  buyer's  selecting  out  of  a  larger  quantity  delivered.  In 
Fletcher.  Dixon  v.  Fletcher  (z)  the  declaration  alleged  an  order  by 
defendant  for  the  purchase  on  his  account  of  200  bales  of  cotton, 
and  a  shipment  to  him  of  206  bales,  and  the  defendant's  refusal  to 
receive  said  cotton,  or  "  any  part  thereof."  The  court  allowed 
the  plaintiff  to  amend  his  declaration,  holding  it  to  be  insufficient 
for  want  of  an  averment  that  the  plaintiffs  were  ready  and  willing 
Hart  V,  to  deliver  the  200  bales  only.  So,  in  Hart  v.  Mills,  (a) 
^  ...  where  an  order  was  given  for  two  dozen  of  wine,  and 
Harrison,     four  dozen  were  sent,  it  was  held  that  the  whole  might 

(«)  3  B.  &  S.  305 ;  32  L.  J.  Q.  B.  38.  an  agent  for  buying  them.     See  Ireland  v, 

(t)  4  B.  &  S.442,  455;  32  L.  J.  Q.  B.  Livingston,  L.  R.  2  Q.  B.  99 ;   36  L.  J. 

33,  382.  Q.  B.  50 ;  L.  R.  5  Q.  B.  516 ;  5  Eng.  App. 

(u)  Stainton  v.  Wood,  16   Q.  B.  638.  395;  ante,  §  590;  Johnston  v.  Kershaw, 

See,  also,  RoberM  v.  Brett,  11  H.  L.  Cas.  L.  R.  2  Ex.  82 ;  36  L.  J.  Ex.  44. 

337,  and  34  L.  J.  C.  P.  241,  as  to  inter-        {z)  3  M.  &  W.  146 ;  [Rommel  t;.  Win- 

pretation  of  "  forthwith."  gate,  103  Mass.  327,  cited  and  stated  ante, 

(a:)  Barber  v,  Taylor,  5  M.  &  W.  527.  §  376,  note  [1).] 
jiy)  The  rule  is  less  rigid  where  goods        (a)  15  M.  &  W.  85. 

are  ordered  from  a  correspondent  who  is 
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be  returned.  In  Cunliffe  v.  Harrison  (J)  a  purchase  was  made  of 
ten  hogsheads  of  claret,  and  the  vendor  sent  fifteen.  Held  that 
the  contract  of  the  vendor  was  not  performed,  "  for  the  per- 
son to  whom  they  are  sent  cannot  tell  which  are  the  ten  that 
are  to  be  his,  and  it  is  no  answer  to  the  objection  to  say  that 
lie  may  choose  which  ten  he  likes,  for  that  would  be  to  force  a 
new  contract  upon  him."  (<?)  In  Nicholson  v.  Bradfield  Nicholson 
Union  ((2)  the  plaintiffs,  under  a  contract  for  the  sale  of  field  Union. 
Ruabon  coals,  sent  one  lot  of  fifteen  tons  nine  cwt.  of  real  Rua- 
bon  coals  on  the  Ist  July,  and  another  lot  seven  tons  eight  cwt. 
of  coals,  which  were  not  Ruabon  coals,  on  the  2d  July,  and  the 
two  parcels  were  shot  into  one  heap,  and  it  was  held  a  bad  de- 
livery for  the  whole.  In  Levy  v.  Green  (e)  the  goods  Levy  v. 
ordered  were  sent,  but  they  were  packed  in  a  crate  with  ^'^®°- 
other  goods  not  ordered,  though  perfectly  distinguishable,  the 
articles  in  excess  being  crockery  ware  of  a  different  pattern.  And 
Coleridge  and  Erie  J  J.  considered  that  the  case  was  distinguish- 
able on  that  ground  from  the  cases  already  cited ;  but  Campbell 
C.  J.  and  Wightman  J.  thought  it  clear  that  the  vendor  had  no 
right  to  impose  on  the  purchaser  the  onus  of  unpacking  the  goods 
and  separating  those  that  he  had  bought  from  the  others ;  and 
this  latter  view  was  held  right  by  the  unanimous  decision  of  the 
exchequer  chamber,  (e^) 

§  690.  If,  on  the  other  hand,  the  delivery  is  of  a  quantity  less 
than  that  sold,  it  may  be  refused  by  the  purchaser  :  and  wrberc  the 
if  the  contract  be  for  a  specified  quantity  to  be  delivered  f^gg^^^  ** 
in  parcels  from  time  to  time,  the  purchaser  may  return  required 
the  parcels  first  received,  if  the  latter  deliveries  be  not 
made,  for  the  contract  is  not  performed  by  the  vendor's  delivery 
of  less  than  the  whole  quantity  sold.  (/)    But  the  buyer  is  bound 

{b)  6  Ex.  903.  were  not  ordered.    Yoa  wiU  please  have 

(c)  Per  Parke  B.  patience  until  they  are  sold  ;  or  they  are 

(d)  L.  R.  1  Q.  B.  620 ;  35  L.  J.  Q.  B.  subject  to  your  order,  if  you  prefer  it,"  it 
176.  was  decided  that  neither  this  communica- 

(e)  8  £.  &  B.  575  ;  27  L.  J.  Q.  B.  Ill  ;  tion  nor  the  retention  of  the  "  balance  of 
in  Cam.  Scacc.  28  L.  J.  Q.  B.  319.  goods  "  for  several  years,  without  proof 

(e^)  [Croninger  v.   Crocker,  62  N.  Y.  that  he  sold  them,  constituted  in  law  any 

151.     See  Southwell  v.  Breezlcy,  5  Ore-  promise  to  pay  for  them ;  his  liability  was 

gon,  143.    But  where  a  purchaser  received  a  question  for  the  jury.  Goodwin  v.  Wells, 

goods  in  excess  of  those  ordered,  and,  on  49  Ala.  309.] 

remitting   the    price   for    those  ordered,  (/)  Per    Parke    J.    in    Oxendale  v, 

wrote :    "  Balance  of  goods  shipped  me  Wetherell,  9   B.  &  C.  386 ;   [ante,  §  47, 
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to  pay  for  any  part  that  he  accepts  ;  and  after  the  time  for  deliv- 
Buyer  ery  has  elapsed,  he  must  either  return  or  pay  for  the  part 
for  wSuT  received,  and  cannot  insist  on  retaining  it  without  pay- 
he  keeps,  ment  until  the  vendor  makes  delivery  of  the  rest.  Thus, 
Wadding-  in  Waddington  v.  Oliver  (^)  the  plainti£E  delivered  on 
Oliver.  12th  December  twelve  bags  of  hops  in  part  performance 
of  a  contract  to  deliver  100  bags  on  or  before  the  1st  January, 
and  demanded  immediate  payment  for  them,  and  brought  his 
action  on  the  buyer's  refusal.  Held  that  no  action  could  be  main- 
tained prior  to  the  expiration  of  the  time  fixed  for  delivery  of  the 
Oxendaie  remainder.  But  in  Oxendale  v.  Wetherell  (A)  the  plain- 
ereii.  tiff  was  held  entitled  to  recover  for  130  bushels  of  wheat 

delivered  and  kept  by  the  buyer  on  a  contract  for  the  sale  of  250 
bushels,  in  an  action  brought  after  the  expiration  of  the  time 
Hoar  v.  fixed  for  the  delivery  of  remainder.  In  Hoar  v.  Ren- 
Rennie.  ^^j^^  ^^-^  where  the*  contract  was  to  deliver  667  tons  of 
iron  in  four  equal  parts,  in  four  successive  months,  the  vendor 
having  tendered  delivery  of  only  twenty-one  tons  in  the  first 
month,  was  held  to  have  broken  his  contract  so  as  to  justify  the 
purchaser's  rejection  of  the  whole  bargain.  But  this  case  is 
Morgan©,  strongly  questioned.  See  ante^  §  693.  In  Morgan  v. 
'  Gath  (A)  the  purchase  was  of  600  piculs  of  cotton,  and 

only  420  were  delivered.  The  jury  having  found  on  the  facts  that 
the  buyer  had  consented  to  receive  the  420  piculs,  and  had  had 
them  weighed,  and  accepted  them,  held  that  he  could  no  longer 
object  that  the  whole  600  piculs  had  not  been  delivered. 

§  691.  The  quantity  to  be  delivered  is,  however,  sometimes 
QuanUty  Stated  in  the  contract  with  the  addition  of  words,  such 
»' about"  as  "about,"  or  "more  or  less,"  which  shows  that  the 
or  ™more  quantity  is  not  restricted  to  the  exact  number  or  amount 
orieaa.'*       specified,  but  that  the  vendor  is  to  be  allowed  a  certain 

note  {I);  Roberts  ».  Beatty,  2  Penn.  63;  v.  Barnes,  14   Conn.  518;    McKnight  v. 

Wright  V.  Barnes,  14  Conn.  518;   Dula  Devlin,  52  N.  Y.  399;  Wilde  J.  in  Snow 

V.  Cowles,  2  Jones  (N.  Car.)  Law,  454;  v.  Ware,  13   Met,  49;   Bowker  v.  Hoyt, 

Marland  t;.  Stan  wood,    101   Mass.  470;  18  Pick.  555;  Roberts  v.  Beatty,  2  Penn. 

Rockford,  R.  I.,  &  St.  L.  R.  R.  Co.  t;.  62;  Wilkins  v,  Stevens,  8  Vt.  214;  Starr 

Lent,  63  111.  288 ;  Smith  v,  Lewis,  40  Ind.  Glass  Co.  v.  Morey,  108  Mass.  570,  574  ; 

98.]  Richards  v.  Shaw,  67  Ul.  222;  Wilson  v. 

ig)  3  B.  &  P.  N.  R.  61.  Wagar,  26  Mich.  452.] 
(A)  9  B.  &  C.  386.    See,  also,  Mavor  v.       (i)  3  H.  &  N.  19 ;  29  L.  J.  Ex.  73. 
Pyne,  3  Bing.  285 ;  [ante,  §  47,  note  (I) ;        (ib)  3  H.  &  C.  748;  34  L.  J.  Ex.  165. 
Shields  v.  Pettee,  2  Sandf .  262 ;  Wright 
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moderate  and  reasonable  latitude  in  the  performance.     In  Gross 
V.  Eglin(Z)  the  purchase  was  of  "  aboat  800  quarters   cross  i;. 
(more  or  less)  of  foreign  rye,  ....   shipped  on  board   ^s^"^- 
the  Queen  Elizabeth^  &c.  also  about  fifty  quarters  of  foreign  red 
wheat,  &c.  &c."     The  vessel  arrived,  having  on  board  345  quar- 
ters of  rye  and  ninety-one  of  wheat.     The  plaintiffs,  the  buyers, 
had  paid  by  bill  of  exchange  for  fifty  quarters  of  wheat  and  300 
quarters  of  rye ;  but  the  defendants,  making  no  dispute  about  the 
wheat,  insisted  that  the  plaintiff  should  take  the  whole  345  quar- 
ters of  rye,  and  refused  to  deliver  any  unless  they  would  accept 
all.     The  plaintiffs  thereupon,  after  making  a  formal  demand  of 
300  quarters  of  rye  and  fifty  of  wheat,  abandoned  the  contract, 
and  sued  for  the  amount  of  the  bill  of  exchange  which  they  had 
paid.     Evidence  was  offered  (and  rejected)  to  show  that  it  was 
contrary  to  the  custom  of  merchants  to  require  a  buyer  to  receive 
so  large  an  excess  as  was  offered  to  the  plaintiffs,  under  the  expres- 
sion "  more  or  less."     The  plaintiffs  had  a  verdict,  and  the  court 
refused  to  disturb  it,  Lord  Tenterden  C.  J.  and  Littledale  J.  both 
thinking  that  the  excess  was  too  great  to  be  covered  by  the  words 
"  more  or  less  ;  "  Park  and  Patteson  JJ.  expressing  a  doubt  on 
that  point,  but  holding  that,  the  expressions  being  obscure,  the 
burden  of  proof  lay  on  the  vendors,  who  were  seeking  to  enforce 
the  contract,  and  that  they  had  failed  to  show  clearly  what  was  the 
meaning  of  the  parties.     In  Cockerell  v,  Aucompte  (m)   Cockereii 
the  court  refused  to  give  consideration  to  an  objection   compu. 
against  paying  for  127  tons  of  coal,  on  a  contract  to  deliver  100 
tons  "  more  or  less ;  "  but  the  coals  had  been  supplied,  and  there 
was  no  offer  to  return  them.     Bourne  v.  Seymour  (n)    Bonme  «. 
was  a  contract  for  the  sale  of  "  about "  600  tons  of  ni-    Seymour. 
trate  of  soda,  but  the  terms  of  the  written  contract  made  out  by 
the  brokers  were  so  obscure  that  the  case  is  of  no  value  as  a  prece- 
dent.    Creswell  J.  said  that  he  did  not  think  the  par-  Moore  v, 
ties  understood  the  contract,  "  nor  do  I."  (o)    In  Moore  C*™P»>«"- 

(I)  2  B.  &  Ad.  106.  barqae  Charles   WUJiam,  at  thirty  dollars 

(m)  2  C.  B.  N.  S.  440;  26  L.  J.  C.  P.  per  too,  delivered  on   the  wharf  at  the 

194.  port  of  dischai^ge,  dangers  of  the  seas  ex- 

(n)  16  C.  B.  337  ;  24  L.  J.  C.  P.  202.  cepted  — about  800  or  350  tons  "  —  was 

(o)  24  L.  J.  C.  P.  207.     [In  Pembroke  complied  with  by  a  delivery  at  thejwrt  of 

Iron  Co.  V.  Parsons,  5  Gray,  589,  it  was  discharge  of  as  mnch  as  that  vessel,  being 

held  that  an  agreement  to  sell  "  a  cargo  seaworthy  and  in  good  order,  could  carry, 

of  old  railroad  iron,  to  be  shipped  per  though  only  two  hundred  and  twenty-seven 


648  PERFORMANCE  OF  THE  CONTRACT.        [BOOK  IV. 

V.  Campbell  (p)  the  sale  was  of  fifty  tons  of  hemp,  and  the  ven- 
dor offered  the  buyer  two  delivery  orders  from  a  warehouse  for 
"  about "  thirty  tons,  and  "  about  twenty  tons  respectively,  which 
the  buyer  declined,  unless  the  vendor  would  guaranty  that  the 
whole  quantity  amounted  to  fifty  tons.  The  vendor  refused,  and 
on  the  trial  offered  evidence  that  it  was  the  usage  of  trade  in  Liv- 
erpool, where  the  contract  was  made,  to  insert  the  word  "  about " 
in  delivery  orders  of  goods  warehoused.  Held,  that  if  this  evi- 
dence had  been  offered  in  reference  to  the  purchase  of  fifty  tons 
of  goods  contracted  to  be  sold  and  delivered  simply,  the  evidence 
would  be  inadmissible  ;  but  if  the  contract  be  to  sell  and  deliver 
goods  in  a  warehouse^  and  there  is  a  known  usage  of  the  place 
that  warehousemen  will  not  accept  delivery  orders  in  any  other 
form,  by  reason  of  objecting  to  make  themselves  responsible  for 
any  particular  quantity,  the  delivery  warrants  made  in  that  form 
would,  if  tendered,  be  a  sufficient  compliance  with  the  vendor's 
duty  under  the  contract. 

§  692.  In  McConnell  v.  Murphy,  (^q)  decided  in  the  privy  coun- 
McConneii  cil  in  April,  1873,  where  the  sale  was  of  "  all  of  the 
V.  Murphy,    gpg^^g  manufactured  by  A.,  say  about  600,  averaging  six- 

**8ay  teen  inches  :  the  above  spars  will  be  out  of  the  lot  man- 

about  " 
M)  many,      ufactured  by  J.  B.,"  the  court  held  that  a  tender  of  496 

spars,  which  were  all  of  the  specified  lot  that  averaged  sixteen 
inches,  was  a  substantial  performance  of  the  contract  by  the  ven- 
dor. These  words  "  say  about  600  '*  were  held  to  be  words  of  ex- 
pectation and  estimate  only,  not  amounting  to  an  understanding 
that  the  quantity  should  be  600.  The  case  of  Gwillin  v.  Daniell 
(2  C,  M.  &  R.  61 ;  5  Tyr.  644)  was  approved  and  followed  ;  and 
the  effect  of  the  word  "  say,"  when  prefixed  to  the  word  "  about," 
was  considered  as  emphatically  marking  the  vendor's  purpose  to 
guard  himself  against  being  supposed  to  have  made  any  absolute 
promise  as  to  quantity,  (r)  Where  delivery  is  to  be  made  accord- 
ing to  bills  of  lading,  the  authorities  have  already  been  reviewed, 
ante^  §  591. 

§  693.  Where  the  vendor  is  bound  to  send  the  goods  to  the 

tons.    Bourne  v.  Seymour,  cited  in  text,  Works  v.  Parsons,  5  Gray,  589 ;  Robin* 

was  distinguished.  See  Kobinson  v.  Noble,  son  v.  Noble,  8  Peters,  181.] 

8  Peters,  181.]  (r)  See,  further,  Leeming  v,  Snaith,  16 

ip)  10  Ex.  323;  S3  L.  J.  Ex.  310.  Q.  B.  275  ;  Barker  v.  Windle,  6  E.  &  B. 

iq)  21  W.  R.  609 ;    [Pembroke  Iron  675 ;  Hay  ward  v.  Scougall,  2  Camp.  56. 
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purchaser,  the  rule  is  well  established,  as  shown  ante^  §  181,  that 
delivery  to  a  common  carrier,  a  fortiori^  to  one  specially   Where 
designated  by  the  purchaser,  is  a  delivery  to  the  pur-   to  send 
chaser  himself;   the  carrier  being,  in  contemplation  of  fi^rvto^' 
law  in  such  cases,  the  bailee  of  the  person  to  whom,  not   compoa 

'  r  '  carrier 

btf  whom  the  goods  are  sent ;  the  latter  when  employ-  suffices, 
ing  the  carrier  being  regarded  as  the  agent  of  the  former  for  that 
purpose.  («)     If,  however,  the  vendor  should  sell  goods,   Vendor 
undertaking  to  make  the  delivery  himself  at  a  distant   tract  to  de- 
place,  thus  assuming  the  risks  of  the  carriage,  the  car-   distant 
rier  is  the  vendor's  agent.  (Q     Where  goods  are  ordered   then*ca° 
from  a  distant  place,  the  vendor's  duty  to  deliver  them   "ggnJ,*" 
in  merchantable  condition  is  complied  with  if  the  goods   But  he  is 
are  in  proper  condition  when  delivered  to  the  carrier^   \\h\Ti^^' 
provided  the  iniury  received  durins:  the  transit  does  not  necessary 

r  ,  ,  detenora- 

exceed  that  which  must  necessarily  result  from  the  tran-  tion  occa- 
sit.  Where  hoop-iron  was  sold  in  Staffordshire,  deliver-  the  transit 
able  in  Liverpool  in  the  winter,  the  vendor  was  held  to  have  made 
a  good  delivery,  although  the  iron  was  rusted  and  unmerchantable 
when  delivered  in  Liverpool,  on  proof  that  this  deterioration  was 
the  necessary  result  of  the  transit,  and  that  the  iron  was  bright 
and  in  good  order  when  it  left  StafiEordshire.  (u) 

§  694.  But  the  vendor  is  bound,  when  delivering  to  a  carrier,  to 
take  the  usual  precautions  for  insuring  the  safe  delivery    Vendor 
to  the  buyer.  (vP)     In  Clarke  v,  Hutchins(a;)  the  ven-    take  the 

(«)  Dawes  v.  Pock,  8  T.  R.  330 ;  Waite  (t)  Dunlop  v,  Lambert,  6  CI.  &  F.  600. 

V,  Baker,  2  Ex.  1 ;  Fragano  v.  Long,  4  B.  (u)  Bull  v.  Hobinson,  10  Ex.  341 ;  24 

&  C.  219;  Dunlop  v.  Lambert,  6  CI.  &  L.  J.  Ex.  165.    [See  Cushman  v,  Holyoke, 

Fin.  600 ;  Johnson  v.  Dodgson,  2  M.  &  34  Maine,  289.] 

W.  653  ;  Norman  i^.  Phillips,  4  M.  &  W.  (u^)  [If  the  manufacturer  of  a  chattel, 
277 ;  Meredith  v.  Meigh,  2  E.  &  B.  364,  after  it  is  made,  agrees  to  deliver  it  at 
and  22  L.  J.  Q.  B.  401 ;  Cusack  v.  Robin-  the  usual  place  of  business  of  the  person 
son,  1  B.  &  S.  299,  and  30  L.  J.  Q.  B.  for  whom  it  was  made,  he  is  liable  for  any 
261 ;  Hart  v.  Bush,  E.,  B.  &  E.  494,  and  injury  to  it  from  carelessness  in  the  trans- 
27  X'*  J<  Q-  B.  271 ;  Smith  v,  Hudson,  34  portation,  although,  at  the  time  of  the  con- 
L.  J.   Q.  B.  145  ;  [Magruder  v.  Gage,  33  tract  for  making  it,  nothing  was  said  about 
Md.  344 ;  Hall  v.  Gaylor,  37  Conn.  550 ;  delivery,  and  there  was  no  usage  as  to  de- 
Hunter  w.  Wright,   12  Allen,  648,  550;  livery.    Taylor  ».  Cole,  111  Mass,  363.] 
Putnam  17.  Tillotson,  13  Met.  517;  Orcutt  (x)  14  East,  475.     See,  also,  Buckman 
t^!  Nelson,  I  Gray.  536  ;  Merchant  v.  Chap-  v.  Levi,  3  Camp.  414 ;  Cothay  v.  Tute,  3 
man,  4  Allen,  362.     Sec  Everett  v.  Parks,  Camp.  129. 
62  Barb.  9,  15 ;  Garretson  v.  Selby,  37 
Iowa,  529 ;  Strong  v.  Dodds,  47  Vt.  348. 
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asaai  pre-     dor,  in  delivering  goods  to  a  trading:  vessel,  necrlected  to 

cautions  to  .  .  '       o 

insure  safe  apprise  the  Carrier  that  the  value  of  the  goods  exceeded 
carrierT  ^  6Z.,  although  the  carriers  had  published,  and  it  was  no- 
Clarke  «.  torious  in  the  place  of  shipment,  that  they  would  not  be 
answerable  for  any  package  above  that  amount  unless  en- 
tered and  paid  for  as  such.  The  package  was  lost,  and  on  the  ven- 
dor's action  for  goods  sold  and  delivered,  it  was  held  by  the  king's 
bench.  Lord  EUenborough  giving  the  decision,  that  the  vendor  had 
not  made  a  delivery  of  the  goods,  not  having  ^^  put  them  in  such  a 
course  of  conveyance  as  that,  in  case  of  a  loss,  the  defendant  might 
have  his  indemnity  against  the  carriers." 

§  695.  In  offering  delivery  the  vendor  is  bound  to  give  the 
Vendor  buyer  an  opportunity  of  examining  the  goods,  so  that 
give°an*op-  ^^^  latter  may  satisfy  himself  whether  they  are  in  ac- 
portunity      cordance  with  the  contract,  (x^')     Thus,  in  Isherwood  v. 

to  inspect  ^  .  . 

the  goods.  Whitmore,  (y)  the  defendants,  having  received  notice 
i!*Whir**  that  the  goods  were  at  a  certain  wharf  ready  for  deliv- 
more.  ery  on  payment  of  the  price,  went  there,  but  on  appli- 

cation to  inspect  the  goods  were  shown  two  closed  casks  said  to 
contain  them.  The  persons  in  charge  refused  to  allow  the  casks 
to  be  opened.  Held  that  the  plaintiff  had  not  made  a  valid  offer 
of  delivery. 

§  696.  There  may  be  a  symbolical  delivery  of  goods,  divesting 
Symbolical  *^®  vendor's  possession  and  lien.  (2)  Lord  EUenbor- 
deiiveiy.  ough  said,  in  Chaplin  v,  Rogers,  (a)  that  '*  where  goods 
are  ponderous  and  incapable  of  being  handed  over  from  one  to 
another,  there  need  not  be  an  actual  delivery  but  it  may  be  done 
by  that  which  is  tantamount,  such  as  the  delivery  of  the  key  of  a 
warehouse  in  which  the  goods  are  lodged,  or  by  the  delivery  of 
other  indicia  of  property."  And  there  was  a  like  dictum  by  Lord 
Kenyon  in  Ellis  v.  Hunt.  (J)    On  this  principle  the  delivery  of  the 

(a4)  [See  Croninger  v.  Crocker,  62  N.  Y.  which  had  been  worn  upon  their  horns,  is 

151.]  not  a  symbolical  delivery  of  the  oxen,  un- 

(y)  11  M.  &  W.  347 ;  and  per  Parke  B.  less  specially  so  agreed.    Clark  v.  Draper, 

in  Startup  v,  McDonald,  6  M.  &  6.  593  ;  gupra.] 

[Boothby  v.  Scales,  27  Wis.  626.]  (a)  1  East,  192. 

(z)  [The  symbol  employed  mnst  have  (6)  3  T.   B.  464.     [The  formalities  of 

been  delivered  with  the  intention  of  trans-  a   delivery    necessary  to  protect  a  pnr- 

ferring   the    title    to  the  property  sold,  chaser,  in  such  cases,  will  adapt  themselves 

Clark  v.  Draper,  19  N.  H.  419;   Cart-  in  a  measure  to  the  nature  and  situation 

Wright  V,  Phoenix,  7   Cal.  281.    In  the  of  the  property  sold.    Thus,  of  ponderous 

sale  of  oxen,  a  delivery  of  the  brass  knobs,  articles  a   constructive  delivery  will   be 
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grand  bill  of  sale  of  a  vessel  at  sea  has  always  been  held  to  be  a 
delivery  of  the  vessel.  (<?) 

saflScient ;  Leishemess  t^.  Berrj,  S8  Maine,  sheep  were  selected  and  marked  and  left 
83;  Shurtleff  v.  Willard,  19  Pick,  210;  in  the  possession  of  a  third  person,  who 
Bethel  Steam  Mill  Co.  v.  Brown,  57  was  requested  and  who  consented  to  hold 
Maine,  9 ;  Boynton  v.  Veazie,  24  Maine,  them  for  the  purchaser,  this  was  held  to  he 
286 ;  Terry  v.  Wheeler,  25  N.  Y.  520 ;  a  safBcient  delivery  to  complete  the  sale 
Jewett  V.  Warren,  12  Mass.  300 ;  Hayden  and  pass  the  property,  as  against  the  cred- 
V.  Demets,  53  N.  Y.  426  ;  although  it  may  itors  of  the  vendor.  Barney  v.  Brown,  2 
leave  the  vendor  in  actual  possession  for  Vt.  374.  See  Walden  v.  Murdock,  23  Cal. 
certain  purposes;  such  as  transportation  540.  On  the  30th  April,  1868,  the  plain- 
or  delivery  at  another  place.  Bethel  Steam  tiff  by  his  agent  made  an  oral  contract 
Mill  Co.  V.  Brown,  57  Maine,  9,  18 ;  Boyn-  with  the  defendant  to  sell  him  170  barrels 
ton  V.  Veazie,  and  Terry  v.  Wheeler,  ubi  and  six  half  barrels  of  mackerel,  at  a  spec- 
8upra ;  Montgomery  v.  Hunt,  5  Cal.  226.  ified  price,  and  being  all  the  mackerel 
So,  a  delivery  of  the  key  of  a  shop  or  other  stored  in  the  agent's  storehouse ;  the 
storehouse,  though  at  a  place  distant  from  mackerel  were  to  be  delivered  to  the  de- 
it,  if  made  with  the  intention  to  surrender  fendant  as  he  wanted  them.  On  May  1st, 
the  possession  of  the  property  stored  following,  the  defendant  paid  the  plain- 
therein  to  the  purchaser,  will  render  the  tiff's  agent  $600,  and  received  a  written 
sale  of  such  property  effectual  against  third  paper  acknowledging  the  receipt  of  $600 
persons.  Yining  v,  Gilbretb,  39  Maine,  on  account  of  mackerel  in  store  No.  10, 
496 ;  Packard  v.  Dunsmore,  1 1  Cush.  282 ;  Long  Wharf,  at  the  purchaser's  risk  as 
2Eent,  499,500;  Wilkes  V.  Ferris,  5  John,  regards  fire."  The  next  day  the  defend- 
835 ;  Chappel  v,  Marvin,  2  Aiken,  79  ;  ant  caused  each  barrel  to  be  examined  by 
Ludwig  V.  Fuller,  17  Maine,  166 ;  Bicker  a  cooper,  who  refilled  with  pickle  such  as 
p.  Cross,  5  N.  H.  571 ;  Shindler  v.  Hous-  needed  it,  and  found  two  in  which  the 
ton,  1  Denio,  48 ;  S.  C.  1  Comst.  261 ;  fish  had  rusted,  which  were  subsequently 
Calkins  v,  Lockwood,  17  Conn.  164;  Stin-  excepted  and  carried  away  by  the  plain- 
son  V.  Clark,  6  Allen,  340.    So,  where  tiff's  agent.    On  or  before  May  9th,  the 


(c)  Atkinson  t;.  Mailing,  2  T.  R.  462.  the  invoice  with  an  assignment  upon  it 
[The  delivery  of  a  deed  of  transfer  of  a  there  being  no  bill  of  lading  in  the  pos- 
ship  at  sea  passes  the  title  to  the  pur-  session  of  the  vendor.  Gardner  v.  How- 
chaser,  subject  only  to  be  defeated  by  his  land,  2  Pick.  (2d  ed.)  509,  and  notes, 
negligence  in  not  taking  possession  of  her  The  same  principles  apply  to  the  sale  of 
within  a  reasonable  time  after  her  return  all  other  chattels  in  the  same  or  a  similar 
to  port  Brinley  v.  Spring,  7  Greenl.  241 ;  situation.  Pratt  v.  Parkman,  24  Pick. 
Gutlner  p.  Howland,  2  Pick.  602 ;  Joy  v.  46,  47 ;  Gallop  v,  Newman,  7  Pick.  283  ; 
Sears,  9  Pick.  4  ;  Tucker  v,  Buffington,  Gardner  v,  Howland,  2  Pick.  602 ;  Gibson 
15  Mass.  477  ;  Badlam  v.  Tucker,  I  Pick.  v.  Stevens,  8  How.  (U.  S.)  384,  399,  400 ; 
389;  Turner  v,  Coolidge,  2  Met.  250.  McKee  v.  Garcelon,  60  Maine,  167  ;  Smith 
See  Veazie  v.  Somerby,  5  Allen,  280.  v.  Davenport,  34  Maine,  520 ;  Patrick  v. 
The  cargo  of  a  ship  at  sea  may  be  trans-  Meserve,  18  N.  H.  300;  Dixon  v.  Buck, 
ferred  by  a  delivery  of  the  bill  of  lading,  42  Barb.  70.  But  the  mere  delivery  of  a 
with  an  assignment  indorsed  on  it.  Peters  bill  of  lading  without  any  indorsement  or 
V.  Balltster,  3  Pick.  495 ;  McEee  v.  Garce-  other  assignment  will  not  transfer  the 
ion,  60  Maine,  167 ;  Pratt  i;.  Parkman,  24  property  to  the  person  to  whom  it  is  de- 
Fick.  42,  47 ;  Gibson  v.  Stevens,  8  How.  livered.  Stone  v.  Swift,  4  Pick.  389.] 
(U.  S.)  399,  400.     So,  by  a  delivery  of 
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§  697.  So  the  indorsement  and  transfer  to  the  buyer  of  bills  of 
Indicia  of  lading,  dock  and  wharf  warrants,  deliveiy  orders,  and 
property,  q^^q^  \[^q  instruments,  which  among  merchants  are 
known  as  representing  the  goods,  would  form  a  good  delivery  in 
performance  of  the  contract^  so  as  to  defeat  any  action  by  the  buyer 
against  the  vendor  for  non-delivery  of  the  goods,  according  to  the 
principles  settled  in  Salter  v.  WooUams  (i)  and  Wood  v.  Man- 
ley  ;  (e)  but  the  efifect  of  transferring  such  documents  of  title  upon 

defendant  had  paid  $2,900  on  account  of  10  Law  Rep.  (N.  S.)  55,  56 ;   and  that 

the  mackerel.    Daring  the  night  of  Maj  notice  to  the  creditors  of  a  sale  withont 

9th  fifty  barrels  were  stolen.  Subsequently  such  change  of  possession  is  of  no  avail, 

the  remaining  barrels  were  taken  away  by  as  it  is  bat  notice  of  an  imperfect  sale, 

the  defendant.    It  was  held  that  the  sale  Hutchins    t;.  Marshall,  supra.     But  see 

was  completed,  and  the  loss  fell  on  the  Ladwig  v.  Fuller,  17  Maine,  162,  in  which 

purchaser.    Chase  v.  Willard,  57  Maine,  it  was  held  that  if  a  party,  claiming  title 

157  ;  Hatch  v.  Lincoln,  12  Cush.  31.    See  under   the  vendor  of  personal  property, 

Straus    V,    Minzesheimcr,    78    IlL    492.  either  as  a  subsequent  purchaser,  or  as 

Where  there  is  a  sale  of  property  under  attaching  creditor,  have  notice  of  the  prior 

attachment  and  in  the  hands  of  the  of-  sale  before  his  rights  accrued,  he  cannot 

ticer,  and  the  purchaser  of  it  from  the  allege  any  defects  in  the  sale  for  want  of  a 

debtor  cannot  receive  an  actual  possession,  delivery.      See    Young   v.   Blaisdell,    60 

a  symbolical  delivery  of  it  will  be  sufficient.  Maine,  272.] 
Wheeler  v.  Nichols,  32  Maine,  233 ;  Mitch-         {d)  2  M.  &  G.  650. 
ell  I?.  Cunningham,  29  Maine,  376 ;  Whip-         (c)  11  Ad.  &  E.  34.    [See  Van  Blunt  r. 

pier.  Thayer,  16  Pick.  25 ;  Fettyplace  v.  Pike,  4   Gill,   270;    Adams  v.   Foley,  4 

Dutch,  13  Pick.  388.    So  where  the  prop-  Iowa,  44 ;  Tuxworth  v,  Moore,  9  Pick, 

erty  is  held  in  custody  by  a  third  party  347,   349 ;  Horr  v.  Barker,  8  Cal.  609 ; 

claiming    it.      First    National    Bank    of  Pratt  v.  Parkman,  24  Pick.  46,  47 ;  Hol- 

Cairo  v,   Crocker,  111    Mass.   169,   170;  lingsworth  t;.  Napier,  3  Caines,  182  ;  Pleas- 

ante,  §  6,  note  (a);  McKee  v.  Judd,  2  ants  v.  Pendleton,  6  Band,  473;  Glasgow 

Kern.  622.    A  contract  of  sale  including  v.  Nicholson,  25  Missou.  29 ;  Warren  v, 

many  different  articles  may  be  completed  Milliken,    57    Maine,    197 ;    Cushing   v. 

by  a  delivery  of  part  in  the  name  of  the  Breed,  14  Allen,  376 ;  First  National  Bank 

whole;  and  such  delivery  applies  to  all  the  of  Cairo  v,  Crocker,  111   Mass.  163,  167 ; 

goods  embraced  in  the  contract  of  sale,  al-  post  §  864,  note  (/).    It  was  decided  in 

though  they  happen  to  be  scattered  in  dif-  First   National    Bank  of   Green  Bay  v. 

ferent  places.    Phelps  v.  Cutler,  4  Gray,  Dearborn,  115  Mass.  219,  that  the  delivery, 

137  ;  Boynton  v.  Veazie,  24  Maine,  286  ;  by  an  owner  of  goods,  of  a  common  car- 

Chappel  V.  Marvin,  2  Aiken,  79;  ShurtlefF  rier*s  receipt  for  them,  not  negotiable  in 

V.  Willard,  19  Pick.  202  ;  Legg  v.  Willard,  its  nature,  as  security  for  an  advance  of 

17  Pick.  140.    Whether  a  delivery  of  part  money,  with  the  intention  to  transfer  the 

was  for  the  whole  is  a  fact  to  be  determined  property  in  the  goods,  is  a  symbolical  de- 

by  the  jury.    Pratt  v.  Chase,  40  Maine,  livery  of  them,  and  vests  in  the  person 

269.    It  has  been  decided  in   Vermont,  making  the  advance  a  special  property  in 

that  there  must  be  a  substantial  and  vis-  the  goods  sufficient  to  maintain  replevia 

ible  change  of  possession,  in  order  to  per-  against  an  officer  who  afterwards  attaches 

feet  a  sale  of  chattels  as  against  the  o^-  them  upon  a  writ  against    the  general 

itors  of  the  vendor ;  Hutchins  v.  Marshall,  owner.    See  National  Bank  of  Cairo  r. 
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the  rights  of  the  unpaid  vendor  is  discussed  hereafter  in  the  chap- 
ters on  Lien  and  Stoppage  in  Transitu.  The  transfer  of  such 
documents  would  of  course  not  be  a  sufficient  delivery  by  the  ven- 
dor, if  the  goods  represented  by  the  documents  were  subject  to 
liens  or  charges  in  favor  of  the  bailees. 

§  698.  In  a  case  in  the  state  of  Vermont,  (/)  where  wool  lying 
in  bulk  on  the  vendor's  premises  was  sold,  payable  on   Vendor 
delivery  by  weight,  the  vendor  was  not  allowed,  in  the  titled  to 

1  -  ,     .  i  1        •      1       1?    coats  of 

absence  of  an  express  agreement,  to  recover  the  cost  of  labor  in 

labor,  &c.  in  putting  the  wool  into  sacks  furnished  by   S^iSsfoid 

the  purchaser,  the  wool  not  having  been  weighed  till   ^^^jyj^g* 

after  beinc:  put  into  the  sacks.     And  in  Robinson  v.  The   [^  huik, 

^  ■*•  into  pack- 

United  States  (13  Wallace,  363),  the  supreme  court  of   ages  fur- 

nished  bv 

the   United   States  held   parol   evidence   admissible  to   buyer, 
prove,  in  a  sale  of  100,000  bushels  of  barley,  a  usage  to   f he  u^nSed 
deliver  in  sacks,  not  in  bulk.  States. 

Crocker,  111  Mass.  163,  and  cases  cited,  should  sell  the  goods,  and,  af^er  deducting 

So,  in  Newcomb  v.  Boston  &  Lowell  R.  the  draft  and  his  commission,  account  to 

R.  Corp.  115  Mass.  230,  it  appeared  that  C.  for  the  balance,  paid  and  took  up  the 

B.  sent  goods  by  railroad  from  Detroit,  draft  with  the  receipt  attached ;    and  C. 

Michigan,  to  Salem,  Massachusetts,  taking  indorsed  on  the  receipt  an  order  to  deliver 

therefor  a  railroad  receipt  in  which  he  was  the  goods  to  A.,  and  it  was  thereupon  held 

named  as  consignor  and  consignee;  that  that  A.  had  a  special  property  in  tlie  goods, 

B.  indorsed  on  the  receipt  an  order  to  de-  that  C,  until  he  paid  the  draft,  had  no 

liver  to  C. ;  drew  a  draft  on  C.  for  the  title  in  the  goods,  and  could  pass  none  to 

price;  attached  the  draft  to  the  receipt,  D. ;  and  that  the  carrier,  on  delivering 

and  sent  both  to  a  bank  in  Massachusetts  them  to  D.,  was  liable  to  an  action  by  A. 

for  collection;  and  forwarded  an  invoice  See  Seymour  v.  Newton,  105  Mass.  272; 

of  the  goods  to  C,  who  went  to  the  bank,  National  Bank  of  Green  Bay  v.  Dearborn, 

accepted  the  draft,  and  afterwards  sold  115  Mass.  219;  Stollenwerck  t;.  Thacher, 

the  goods  to  D.    A.,  at  the  request  of  C,  115  Mass.  224.] 

and  on  an  agreement  with  him  that  A.  (/)  Cole  v.  Kew,  20  Vt  B.  21. 


PART  III. 

BUYER'S  DUTIES, 


CHAPTER  I. 


ACCEPTANCE. 


Section 
Buyer  must  fetch  goods  bought  .  699 
Liable  in  damages  for  nnreasonable 

delay 700 

Where  the  contract  was  to  deliver 

the  goods  "  as  required  "      .        .    700 
Buyer  has  right  to  inspect  goods  be- 
fore acceptance      ....    701 
But  "  not  to  measure/'  when  bound 
by  terms  to  pay  before  delivery    .    702 


Seetfon 
Mere  receipt  is  not  acceptance .        .  703 
But  may  become  so  by  delay  in  re- 
jecting    703 

Or  by  exercising  acts  of  ownership  .  703 
Where  goods  do  not  agree  with  sam- 
ple           705 

Acceptance  when  based  on  deceptive 

samples,  may  be  retracted     .        .  705 


§  699.  The  vendor  having  done  or  tendered  all  that  his  contract 
requires,  it  becomes  the  buyer's  duty  to  comply  in  his  turn  with 
the  obligations  assumed.  In  the  absence  of  express  stipulations  im- 
posing other  conditions,  the  buyer's  duties  are  performed  when  he 
Buyer  ACCEPTS,  and  PAYS  the  price.  As  to  acceptance,  little 
feteh  goods  ^^^^  ^  ^^^'  When  the  vendor  has  tendered  delivery, 
bought.  if  there  be  no  stipulated  place,  and  no  special  agreement 
that  the  vendor  is  to  send  the  goods,  the  buyer  must  fetch  them  ; 
for  it  is  settled  law  that  the  vendor  need  not  aver  nor  prove  in  an 
action  against  the  buyer  anything  more  than  his  readiness  and 
willingness  to  deliver  on  payment  of  the  price,  (a) 

(a)  Jackson  v.  Allaway,  6  M.  &  G.  942;  L.  C<  1,  and  notes.     [If  in  an  action  for 

Boyd  V.  Lett,  1  C.  B.  222 ;  Lawrence  v.  goods   sold   and   delivered,   the    plaintiff 

Enowles,  5  Bing.  N.  C.  399  :  De  Medina  proves  a  delivery  at  the  place  agreed,  and 

V.  Norman,  9  M.  &  W.  820;  Spotswood  that  there  remained  nothing  further  for 

V.  Barrow,  I    Ex.    804 ;  Cort   v.  Amber-  him  to  do,  he  need  not  show  an  accept- 

gate  Railway  Company,  17  Q.  B.  127 ;  20  ance  by  the  defendant    Nichols  v.  Morse, 

L.  J.  Q.  B.  460 ;  Baker  v.  Firminger,  28  100   Mass.  523.     See  Pacific  Iron  Worka 

L.  J.  Ex.  ISO;  Cutter  v.  Powell,  2  Sm.  v.  Long  Island  B.  R.  Co.  62  N.  Y.  272.] 
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§  TOO.  And  if  the  vendee  make  default  in  fetching  away  the 
goods  within  a  reasonable  time  after  the  sale,  upon  re-  "^Jj^J'^J" 
quest  made  by  the  vendor,  the  vendee  will  be  liable  for  fault  in 
warehouse  rent  and  other  expenses  growing  out  of  the  goods^m 
custody  of  the  goods,  or  in  an  action  for  damages  if  the  ^me^°*  * 
vendor  be  prejudiced  by  the  delay.  (()  The  question  Reasonable 
of  what  is  a  reasonable  time  is  one  of  fact  for  a  jury  de?erminmi 
under  all  the  circumstances  of  the  case,  (c)     In  Jones  v.  ^^  ^^^y- 

_,.,  _  ,,v.  "Ill  -IP  .        1         1        Contract  to 

Gibbons  (a}  it  was  held  no  defence  to  an  action  by  the  deliver'* as 
buyer  for  non-delivery  "  as  required  "  that  he  had  not  re-  "^^"  * 
quested  delivery  within  a  reasonable  time.  If  the  vendor  Gibbons, 
wanted  to  get  rid  of  his  obligation  because  of  unreasonable  delay 
in  taking  the  goods,  or  in  requiring  delivery,  it  was  for  him  to 
offer  delivery  or  to  inquire  of  the  buyer  whether  he  would  take 
the  goods,  and  he  had  no  right  to  treat  the  contract  as  rescinded  by 
mere  delay. 

§  701.   It  has  already  been  seen,  in  the  chapter  on  Delivery, 
that  the  buyer  is  entitled  before  acceptance  to  a  fair  op-  ., 

g  .  ,  Buyer  has 

portunity  of  inspecting  the  goods,  so  as  to  see  if  they  right  to  in- 
correspond  with  the  contract.  He  is  not  bound  to  ac-  fore  ac^ 
cept  goods  in  a  closed  cask  which  the  vendor  refuses  to  ^^^P'****^®- 
open  ;  («)  nor  to  comply  with  the  contract  at  all,  but  may  rescind 
it,  if  the  seller  refuse  to  let  him  compare  the  bulk  with  the  sample 
by  which  it  was  sold,  when  the  demand  is  made  at  a  proper  and 
convenient  time  ;  (/)  nor  to  remain  at  his  place  of  business  after 
sunset  on  the  day  fixed  for  delivery,  nor  even  if  he  happens  to  be 
there  after  sunset,  to  accept  unless  there  be  time  before  midnight 
for  inspecting  and  receiving  the  goods ;  (^)  nor  to  select  the  goods 
bought  out  of  a  larger  quantity,  or  a  mixed  lot  that  the  vendor 
has  sent  him.  (A)  In  a  word,  as  delivery  and  acceptance  are  con- 
current conditions,  it  is  enough  to  say  that  the  vendee's  duty  of 
acceptance  depends  altogether  upon  the  sufficiency  or  insufficiency 

(b)  Per  Lord  Ellenborongh,  in  Greaves  (/)  Lorymer  v.  Smith,  1  B.  &  C.  1 ; 

V.  Ashlin,  3  Camp.  426  ;  also  per  Bayley  Toulmfn  v.  Headlev,  2  C.  &  K.  157. 

J.  in  Bloxam  v.  Sanders,  ante,  §  678.  {g)  Startup  v,  McDonald,  6  M.  &  G. 

(e)  Buddie  v.  Green,  3  H.  A  N.  996 ;  27  593. 

L.  J.  Ex.  33.    [See  Howe  v.  Huntington,  (A)  Dixon  v.  Fletcher,  3  M.  &  W.  146 ; 

15  Maine,  350;  ante,  §  684,  note  (e).]  Hart  v.  Mills,  15  M.  &  W.  85;  Nicholson 

(dj  8  Ex.  920.  V.  Bradfield   Union,  L.  R.  1  Q.  B.  620  ; 

(e)  Isherwood  v.  Whitmore,  10   M.  &  35  L.  J.  Q.  B.  176;  Levj  v  Green,  8  £. 

W.  757  ;  11  M.  &  W.  347.  &  B.  575  ;  1  E.  &  E.  969  ;  27  L.  J.  Q.  B. 

Ill;  28  L.  J.  Q.  B.  319. 
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of  the  delivery  offered  by  the  vendor.  Thus,  in  a  sale  of  rice  in 
Makinr.  "double  bags,"  the  purchaser  was  held  not  bound  to 
Rice^Miiis  a-ccept  the  goods  in  single  bags,  in  Makin  v.  London  Rice 
Co.  Mills  Co.  (20  L.  T.  N.  S.  705).     In  this  case  there  was 

proof  that  this  mode  of  packing  rice  made  a  difference  in  the  sale. 

§  702.  But  in  Pettitt  v.  Mitchell  (i)  it  was  held  that  the  buyer 
Right  to  had  not  the  right  to  measure  goods  sold  by  the  yard 
^^s^Boid  under  the  special  circumstances  of  the  case.  The  sale 
yard!**  ^^  ^^  auction,  and  the  conditions  were  that  the  pur- 
Pettitt  V.  chasers  were  to  pay  an  immediate  deposit  of  5«.  in  the 
Mitchell,  pound  in  part  payment ;  that  the  lots  must  be  taken 
away,  with  all  "  faults,  imperfections,  or  errors  of  description," 
by  the  following  Saturday  ;  that  the  remainder  of  the  purchase- 
money  was  to  be  paid  before  delivery :  and  the  catalogue  also  an- 
nounced that  ^^  the  stock  comprised  in  this  catalogue  has  been 
measured  to  the  yard's  end,  and  will  be  delivered  with  all  faults 
and  errors  of  description.  All  the  small  remnants  must  be  cleared 
at  the  measure  stated  in  the  catalogue."  The  goods  remained 
open  for  public  inspection  two  days  before  the  sale.  The  defend- 
ant bought  several  lots,  and  went  on  the  proper  day  to  take  the 
goods,  but  claimed  a  right  to  inspect  and  measure  them  before  pay- 
ing, which  was  refused.  The  action  was  for  damages  in  special 
assumpsit,  and  the  defendant  pleaded  a  breach  by  plaintiff  of  con- 
ditions precedent,  to  wit,  that  the  purchaser  should  be  entitled 
"  to  inspect  and  examine  the  lot  purchased  by  him,  for  the  purpose 
of  ascertaining  whether  the  same  was  of  the  proper  quantity^  qual- 
ity^ and  description^^^  &c.  &c. ;  and  in  another  plea,  breach  of  a 
condition  that  the  purchaser  ''  should  be  entitled  to  measure  the 
lot."  Held  that  the  law  did  not  imply  the  conditions  stated  in 
the  pleas ;  and  that  under  the  contract  as  made,  the  buyer  was 
bound  to  pay  before  delivery,  but  that  he  had  the  right  after  de- 
livery >^  and  before  taking  away  the  goods^  to  measure  them  and 
claim  an  allowance  for  deficient  measure,  if  any. 

§  703.  When  goods  are  sent  to  a  buyer  in  performance  of  the 
Mere  re-  vendor's  Contract,  the  buyer  is  not  precluded  from  object- 
Mceptance!  ^"S  ^  them  by  merely  receiving  them,  for  receipt  is  one 

Bat  be-        thing  and  acceptance  another.  (Jc)     But  receipt  will  be- 
comes so  .  »f  .t       -ii^      'i*       •         J. 
by  delay      come  acceptance  if  the  right  of  rejection  is  not  exer- 

(t)  4  M.  &  G.  819.  N.  Y.  Sup.  Ct  R.  3,  4  ;  Knoblanch  v, 

(k)  [See  Fitzsimmons  o.  Woodruff,  1    Kronchnabel,  18  Minn.  300.] 
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cised  within  a  reasonable  time,  (0  or  if  any  act  be  done   \^  rej«ct- 

.  ing,  or  by 

by  the  buyer  which  he  would  have  no  right  to  do  unless  act  of  own- 
he  were  owner  of  the  goods,  (m)     The  following  cases  *"  *^ 
illustrate  tliese  rules,  in  addition  to  the  ^authorities  reviewed,  ante^ 
§  141  et  seq.    In  Parker  v.  Palmer  (n)  the  purchaser,    parker  r. 
after  seeing  fresh  samples  drawn  from  the  bulk  of  rice   ^*^°*««'- 
purchased  by  him,  which  were  inferior  in  quality  to  the  original 
sample  by  which  he  bought  it,  offered  the  rice  for  sale  at  a  lim- 
ited price  at  auction,  but  the  limit  was  not  reached,  and  the  rice 
not  sold.    He  then  rejected  it  as  inferior  to  sample ;  but  held, 
Uiat  by  dealing  with  the  rice  as  owner,  after  seeing  that  it  did  not 
correspond  with  the  sample,  he  had  waived  any  objection  on  that 
score.    In  Sanders  v.  Jameson  (o)  it  was  proven  that  by    sanden  v, 
the  custom  of  the  Liverpool  corn  market  the  buyer  was  «^*™®«®n- 
only  allowed  one  day  for  objecting  that  corn  sold  was  not  equal 
to  sample,  after  which   delay  the  right  of  rejection  was  lost. 
Rolfe  B.  held  that  this  was  a  reasonable  usage,  binding  on  the 
purchaser. 

§  704.  In  Chapman  v.  Morton  (/?)  a  cargo  of  oil-cake  was 
shipped  by  the  plaintiffs,  from  Dieppe  to  the  defendant,  chapman 
a  merchant,  at  Wisbech,  in  Cambridgeshire.  On  its  ar-  ^'  ^®'^^- 
rival,  in  December,  1841,  the  defendant  made  complaint  that  it 
did  not  correspond  with  the  sample.  He,  however,  landed  a  part 
for  the  purpose  of  examination,  and  considering  it  not  equal  to 
sample,  landed  the  whole,  lodged  it  in  the  public  granary,  and  on 
the  24th  January,  1842,  wrote  to  the  plaintiffs  that  it  lay  there  at 
their  risk,  and  required  them  to  take  it  back,  which  they  refused 
to  do.  Some  intervening  negotiations  took  place  without  result, 
and  in  May,  1842,  the  defendant  wrote  to  the  plaintiffs  that  the 
oil  cake  was  lying  in  the  granary  at  their  disposal,  and  that  if  no 
directions  were  given  by  them,  he  would  sell  it  for  the  best  price 
he  could  get,  and  apply  the  proceeds  in  part  satisfaction  of  his 
damage.  The  defendant  had  paid  for  the  cargo  by  acceptances, 
before  its  arrival,  and  had  taken  up  these  acceptances,  which  were 

(/)  Bianchi  v.  Nash,  1  M.  &  W.  545 ;  (m)  [See  Bogne  v.  Newcomb,  1  N.  Y. 

Beverley  v.  Lincoln  Gas  Light  Company,  Snp.  Ct  251;  Neaffle  v.  Hart,  4  Lan- 

6  Ad.  &  E.  829 ;   Comitoa  v.  Chapman,  sing,  4.] 

atUe,  §   652;   L.  B.  S    So.  App.  250;  (n)  4B.  &A.387. 

[Treadwell  o.  Beynolds,  89  Conn.  31 ;  1  (o)  2  C.  &  K  557. 

Chitty  Contr.  (11th  Am.  ed.)  661.]  (p)  U  M.  &  W.  534. 
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held  by  third  parties.  The  plaintiffs  replied  that  they  considered 
the  transaction  closed.  In  July  following,  the  defendant  adyer- 
tised  the  cargo  for  sale  in  his  own  name^  and  sold  it  in  hi%  own 
name^  to  a  third  person.  On  these  facts  it  was  held  that  the  de- 
fendant had  accepted  the  bargo.  Lord  Abinger  said :  "  We  most 
judge  of  men's  intentions  by  their  acts,  and  not  by  expressions  in 
letters,  which  are  contrary  to  their  acts.  If  the  defendant  intended 
to  repudiate  the  contract,  he  ought  to  have  given  the  plaintifb 
distinct  notice  at  once  that  he  repudiated  the  goods,  and  that  on 
such  a  day  he  should  sell  them  by  such  a  person,  for  the  benefit  of 
the  plaintiffs.  The  plaintiffs  could  then  have  called  on  the  auc- 
tioneer for  the  proceeds  of  the  sale.  Instead  of  taking  this  course, 
the  defendant  has  exposed  himself  to  the  imputation  of  playbg 
fast  and  loose,  declaring  in  his  letters  that  he  will  not  accept  the 
goods,  but  at  the  same  time  preventing  the  plaintiffs  from  dealing 
with  them  as  theirs.*'  Parke  B.  thought  that  there  was  no  ac- 
ceptance by  the  defendant  down  to  the  month  of  May,  ^'  but  the 
subsequent  circumstances. of  his  offering  to  sell,  and  selling  the 
cargo  in  his  own  name,  are  very  strong  evidence  of  his  taking  to 
the  goods,  which  will  not  deprive  him  of  his  cross-remedy  for  a 
breach  of  warranty,  but  whereby  the  property  in  the  goods  passed 
to  him,  which  may  be  considered  as  having  been  again  offered  to 
him  by  the  plaintiff's  letter  in  the  month  of  May."  Anderson 
and  Rolfe  BB.  concurred.  (5) 

B«fusaito        §  705.  The  question  whether  on  the  sale  of  specific 
irhere         goods  the  purchaser  may  refuse  acceptance  because  they 

(q)  [In  an  action  to  recover  for  goods  iner's  room  almoet  daily  to  look  at  goods, 

alleged  to  have  been  sold  by  the  plaintiff  and  the  goods  were  in  the  store  where  the/ 

to  the  defendant,  the  evidence  did  not  es-  might  have  been  seen  bj  the  defendant 

tablish  an  assent  by  the  defendant  to  the  The  defendant  testified  that  he  did  not  re- 

ofier  of  the  plaintiff,  who  sent  the  goods  member   whether  the  goods  in  question 

to  the  defendant's  warehouse,  where  they  were  or  were  not  included  in  the  claim 

were  receipted  for  by  a  boy  in  his  employ-  made  by  him  upon  an  insurance  company 

ment  and  received  by  his  servants  without  for  loss  on  his  store  and  its  contents,  which 

his  knowledge.    A  bill  upon  the  terms  of  were  destroyed  by  firs  while  the  goods 

the  plaintiff's  offer  was  sent  with  the  goods,  were  remaining  in  the  store;  and  it  was 

but  there  was  no  evidence  that  it  was  re-  held  that  the  evidence  did  not  establish 

ceived  by  the  defendant  or  his  agents.    A  such  a  subsequent  acceptance  of  the  goods 

part  of  the  goods  were  examined  at  the  by  the  defendant  as  to  warrant  the  jury  in 

defendant's  warehouse  by  his  examiner,  finding  a  contract  of  sale.     Qowing  v. 

The  defendant,  who  bought  other  similar  Enowles,  118  Mass.  232,] 
goods  of  the  plaintiff,  went  to  the  exam- 
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do  not  correspond  with  sample,  is  discussed,  post^  book  s^  ^o 

V.   part  II.  ch.  i.     The  cases  of  Heilbutt  v,  Hickson,  with  sam- 

ante,  §  651,  and  Mody  v.  Gregson,  ante^  §    667,  are  ^hemj^j. 

authorities  to  show  under  what  circumstances  an   ac-  cepunce 

DAsed  on 

ceptance  may  be  retracted,  if  the  sample  itself  is  de-  decepUv^e 

. .  sample 

Ceptive.  may  be  re- 

tracted. 
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§  706.  The  chief  duty  of  the  bayer  in  a  contract  of  sale  is  to 
pay  the  price  in  the  manner  agreed  on.  The  terms  of  payment 
the  sale  may  require,  Ist,  an  absolute  payment  in  cash,  jj^i"^  °' 
and  this  is  always  implied  when  nothing  is  said;  or,  ^i®***^- 
2dly,  a  conditional  payment  in  promissory  notes  or  acceptances  ; 
or  3dly,  it  may  be  agreed  that  credit  is  given  for  a  stipulated 
time,  without  payment,  either  absolute  or  conditional.  In  the 
first  two  cases,  the  buyer  is  bound  to  pay,  if  the  vendor  is  ready 
to  deliver  the  goods,  as  soon  as  the  contract  is  made  ;  but  in  the 
the  last  case  he  has  a  right  to  demand  possession  of  the  goods 
without  payment. 

§  707.  The  rule  of  the  common  law  is  that  a  man  bound  to 
pay  has  no  right  to  delay  till  demand  made,  but  must  At  com- 

.<!  .J  J  •!     *  "!_   •         mon  law,  a 

pay  as  soon  as  the  money  is  due,  under  peril  of  being  man  bound 
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to  pay  is      gued :  and  it  has  already  been  stated  (a)  that  the  ven- 

not  enti-         ,.ii  ^  >      ^     *         i       \ 

tied  to  wait  dor,  in  the  absence  of  a  stipulation  to  the  contrary,  is 
mand.  not  bound  to  send  or  carry  the  goods,  nor  to  allege  or 
prove  in  an  action  against  the  buyer  anything  more  than  a 
readiness  and  willingness  to  deliver.  It  therefore  follows  that  as 
soon  as  a  sale  is  completed  by  mutual  assent,  and  no  time  given, 
the  buyer  ought  at  once  to  make  payment,  if  the  goods  are  ready 
for  delivery,  without  waiting  for  a  demand,  and  that  an  action  is 
maintainable  against  him  for  the  price  if  he  fail  to  do  so.  (i) 

§  708.  In  cases  where  the  property  has  passed,  the  buyer  most 
Buyer  P^J  ^^^  price  according  to  the  terms  agreed  on,  even  if 
must  pay  ^jj^  goods  are  destroyed  in  the  vendor's  possession,  as 
goods  d^  has  already  been  pointed  out,  ante^  §  313  et  seq.  The 
fo7he  .  "  goods  are  at  the  buyer's  risk ;  they  are  his  goods  from 
err!  where  the  moment  the  property  passes,  and  the  price  is  due  to 
Cas^iiMcd  ^^^  vendor,  who  simply  holds  the  goods  as  bailee  for  the 
to  him,  buyer  in  such  a  case.  (<?)  And  even  where  the  property 
the  ^^^^  ^^^  ^^^  passed,  and  the  price  is  to  become  payable  only 
property  on  delivery,  yet  if  the  buyer  has  assented  to  assume  the 
passed,  if  risk  of  delivery,  he  must  pay  the  price  if  the  goods  are 
sum^  rUk  destroyed  before  delivery,  (d)  (^Ante^  §  328.)  In  Braggs 
0  delivery.  ^  Calverley  (e)  the  vendor  attempted  to  go  one  step  far- 
ther, and  to  reject  a  tender  of  the  price  because  not  made  till  after 
he  had  instructed  his  attorney  to  sue  out  a  latitat  against  the  buyer, 
Tender  and  after  the  attorney  had  applied  for  the  writ,  but  before 
fore  Krit  the  writ  was  actually  issued.  Lord  Kenyon  C.  J.  said  it 
issued.  y^QjQ  impossible  to  contend  that  the  tender  came  too  late, 
"  having  been  made  before  the  commencement  of  the  suit."  (/) 

§  709.  But  the  contract  sometimes  provides  that  the  payment 
Where  is  only  to  be  made  after  demand  or  notice,  and  when  this 
parable  is  the  case,  a  reasonable  time  must  be  allowed  for  the 
demand^  buyer  to  fetch  the  money.  In  Brighty  v.  Norton,  (^) 
time^ai**^^*  where  a  bill  of  sale  provided  that  payment  should  be 
f^rh^th*  made  in  ten  years,  or  **  at  such  earlier  day  or  time  as 
money.       the  defendant  should  appoint  by  notice  in  writing  sent 

(a)  AfUe,  §  679.  7  Ex.  98;  Martineaa  v.  Eltching,  L.  R.  7 

(6)  1  Wms.  Saanders,  3d,  note  (2).  Q.  B.  436 ;  ante,  §  328,  329. 

(c)  Rugg  V.  MineUy  11  East,  210 ;  anU,  (e)  8  T.  R.  629. 

§322;  [1  Chitty  Contr.  (Uth  Am.  ed.)  (/)  [See    2  Chitty  Contr.  (11th  Am. 

518,  and  note  (k),  519.]  ed.)  1 191,  and  note  {q).] 

{d)  Castle  v.  Playford,  L.  R.  5  Ex.  165,  (g)  32  L.  J.  Q.  B.  38 ;  3  B.  &  S.  305. 
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by  post,  or  delivered  to  the  plaintiff  or  left  at  his  house  or  last 
place  of  abode,"  it  was  held  that  a  notice  served  at  noon   Brighter  v. 
to  make  payment  in  half  an  hour  was  not  a  reasonable   ^^''®'^- 
notice,  the  judges  concurring  in  this,  though  agreeing  that  it  was 
difficult  to  say  in  general  what  would  be  a  reasonable   Toms  v, 
time.     In  Toms  v.  Wilson  (A)  it  was  held  by  the  queen's   ^"'**'°- 
bench,  and  in  error  by  the  exchequer  chamber,  that  a  promise  to 
pay  "  immediately  on  demand  "  could  not  be  construed  so  as  to 
deprive  the  debtor  of  an  opportunity  to  get  the  money  which  he 
may  have  in  bank  or  near  at  hand ;  and  Blackburn  J.  said  that 
"  if  a  condition  is  to  be  performed  immediately,  or  on  demand, 
that  means  that  a  reasonable  time  must  be  given,  according  to  the 
nature  of  the  thing  to  be  done."  (t)     And  in  Massey  v,   Mamey  «. 
Sladen,  (A)  where  the  promise  was  to  pay  **  instantly  on   S^**^®**- 
demand  and  without  delay  on  any  pretence  whatever,"  and  de- 
mand might  be  made  by  giving  or  leaving  verbal  or  written  notice 
for  him  at  Mb  place  of  busin^ss^  held  that  in  the  party's  absence, 
reasonable  time  must  be  given  for  the  notice  left  at  his  place  of 
business  to  reach  him. 

§  710.  As  to  the  mode  of  payment,  the  buyer  will  be  discharged 
if  he  make  payment  in  accordance  with  the  vendor's  re-  ^"JJ^^f** 
quest,   even  if    the   money   never   reach   the  vendor's   ""jj*^** 
hands ;  as  if  it  be  transmitted  by  post  in  compliance   quested  by 
with  the  vendor's  directions  and  be  lost  or  stolen.  (0   \l^     '    ^ 

^  -^    Money  sent 

But  Lord  Kenyon  held  that  a  direction  to  send  by  post  by  post 
was  not  complied  with  by  the  delivery  of  a  letter  with  the  remit- 
tances inclosed,  to  the  bellman  or  postman  in  the  street,  but  should 
have^been  put  into  the  general  post-office  or  a  receiving  office  au- 
thorized to  receive  letters  with  money,  (m)     In  Caine  q^^^^  ^^ 
v,  Coulson  (n)  the  plaintiff's  attorney  wrote  to  the  de-  Couiaon. 

{h)  4  B.  &  S.  442,  455 ;  82  L.  J.  Q.  B.  either  expressly  given  or  to  be  implied 

33,382.  from  his  oondact,   the  usual    coarse  of 

(t)  Com.  Dig.  tit.  Conditions,  O.  5.  business,  or  particular  facts  and  circum- 

(it)  L.  B.  4  Ex.  13.  stances  found,  it  remains,  until  it  reaches 

(/)  Warwick  v.  Noakes,  Peake,  68,  98 ;  its  destination  and  is  actually  received, 

[Wakefield  v.Lithgow,  3  Mass.  249.    But,  entirely  at  the  risk  of  the  owner."   Gurney 

on  the  other  hand,  in  Crane  p.  Pratt,  12  v.  Howe,  9  Gray,  404,  408.] 

Gray,  348,  349,  Merrick  J.  said  :  "  It  ap-  (m)  Hawkins  v.  Rutt,  Peake,  186,  248  ; 

pears  to  be  perfectly  well  settled  that  if  [Williams  v.  Carpenter,  36  Ala.  9.] 

money  is  transmitted  in  a  letter  through  (n)  1    H.  &  C.  764 ;  32  L.  J.  Ex.  97. 

the  post-office,  by  a  debtor  to  his  creditor  And  see  Hardman  v.  Bellhouse,  9  M.  & 

without  his  previous  direction  or  assent,  W.  596. 
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fendant  to  remit  the  balance  of  the  account  due  to  the  plaintiff, 
with  188.  4(2.  costs.  The  defendant  remitted  by  post  a  banker's 
bill  payable  at  sight  for  the  amount  of  the  account  without  the 
costs.  The  next  day  the  attorney  wrote  refusing  to  accept  the  bill 
unless  the  13^.  4d.  were  also  remitted.  The  defendant  refused, 
and  action  was  brought ;  but  the  attorney  kept  the  banker's  bill, 
although  he  did  not  cash  it.  The  jury  found  that  the  attorney 
had  waived  any  objection  to  the  remittance  not  having  been  made 
in  cash,  and  only  objected  because  the  costs  were  not  paid.  Held 
that  the  payment  was  good,  on  the  ground  that  it  was  the  attor- 
ney's duty  to  return  the  banker's  bill  if  he  did  not  choose  to  re- 
ceive it  in  payment.  Martin  B.  said  of  the  attorney's  conduct, 
'^  he  says  one  thing,  but  he  does  another ;  he  kept  the  banker's 
draft.  It  seems  to  me  to  be  common  sense  to  look  at  what  is 
done,  and  not  to  what  is  said."  This  case  was  distinguished  by 
Pollock  C.  B.  in  giving  his  decision,  from  Gordon  v.  Strange  (o) 
and  Hough  v.  May,  (j?)  which  will  presently  be  noticed,  on  the 
ground  that  in  this  case  the  creditor  ordered  the  money  remitted^ 
which  the  learned  chief  baron  said  was  of  the  very  essence  of  the 
Evies  V,  question.  In  Eyles  v.  Ellis  (y)  both  parties  kept  an 
^'"'  account  at  the  same  banker's,  and  the  plaintiff  directed 

the  amount  to  be  paid  there.  The  defendant  ordered  the  banker 
to  put  the  amount  to  the  plaintiff's  credit  on  Thursday,  which  was 
done,  and  the  defendant  so  wrote  to  the  plaintiff  on  Friday,  but 
the  plaintiff  did  not  get  the  letter  till  Sunday.  On  Saturday  the 
banker  failed.  Held  a  good  payment,  although  the  defendant, 
when  the  money  was  transferred  on  the  banker's  books,  had  al- 
Gordon  r.  ready  overdrawn  his  account.  In  Gordon  v.  Strange  (r) 
Strange.  fj^Q  defendant  sent  a  post-oflBce  order  in  payment  of  a 
debt  due  to  the  plaintiff,  mthout  any  direction  from  the  plaintiff. 
The  order,  by  mistake,  was  made  payable  to  Frederick  Gordon 
instead  of  Francis  Gordon.  The  plaintiff  did  not  get  it  cashed, 
although  he  was  told  by  the  person  who  kept  the  post-office  that 
the  money  would  be  paid  to  him  if  he  would  sign  the  name  of  the 
payee,  as  there  was  no  one  of  the  same  name  in  the  neighborhood. 
The  plaintiff  brought  action,  without  returning  the  post-office 
order.  The  sheriff  told  the  jury  that  the  plaintiff  having  kept 
the  order,  with  a  knowledge  that  he  might  get  the  money  for 

(o)  1  Ex.  477.  (9)  4  Bing.  112. 

0>)  4  Ad.  &  E.  994.  (r)  1  Ex.  477. 
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it  at  any  time,  was  evidence  of  payment,  although  he  was  not 
boand,  when  he  first  received  it,  to  put  any  name  on  it  but  his 
own.  Held  a  wrong  direction  ;  ^'  the  defendant  had  no  right  to 
give  the  plaintiff  the  trouble  of  sending  back  a  piece  of  paper 
which  he  had  no  right  to  send  him. 

§  711.  If  the  buyer  has  stated  an  account  with  the  vendor,  in 
which  the  vendor  has,  by  mutual  agreement,  received  Set-oflf  io 
credit  for  the  amount  of  the  goods  sold,  as  a  set-off  stated, 
against  items  admitted  to  be  due  by  the  vendor  to  the  payment 
buyer,  this  is  equivalent  to  an  actual  cash  payment  by  the  buyer 
of  the  price  of  the  goods.     The  principle  was  thus  explained  by 
Lord  Campbell,  in  a  case  which  involved  the  necessity  of  a  stamp 
to  a  written  agreement,  offered  in  proof  of  a  plea  of  payment.  («) 
**  The  way  in  which  an  agreement,  to  set  one  debt  against  another 
of  equal  amount,  and  discharge  both,  proves  a  plea  of  payment,  is 
this :  if  the  parties  met,  and  one  of  them  actually  paid  the  other 
in  coin,  and  the  other  handed  back  the  same  identical  coin  in  pay- 
ment of  the  cross  debt,  both  would  be  paid.     When  the  parties 
agree  to  consider  both  debts  discharged  without  actual  payment, 
it  has  the  same  effect,  because,  in  contemplation  of  law,  a  pecuni- 
ary transaction  is  supposed  to  have  taken  place  by  which  each  debt 
was  then  paid."     A  written  memorandum  of  such  a  transaction 
was  ther^ore  held  to  be  areceipt  requiring  a  stamp.    The   K"^«  ^9^ 
cases  establishing  the  above  principles  as  to   accounts  to  ordinary 

accounts 

stated  are  quite  numerous  ;  (t)  but  the  rule  is  not  appli-  current. 
cable  to  ordinary  accounts  current,  with  no  agreement  to  set  off 
the  items,  (u) 

§  712.  In  the  absence  of  any  of  these  special  modes  of  payment, 
it  is  the  buyer's  duty,  under  the  contract,  to  make  actual  Tender  is 
payment  in  cash,  or  a  tender  of  payment  which  is  as   J^p,^i®°* 
much  a  performance  and  discharge  of  his  duty  as  an  ^^^^ 
actual  payment. 

§  713.  A  tender  is  only  validly  made  when  the  buyer  produces 

and  offers  to  the  vendor  an  amount  of  money  equal  to  the  price  of 

• 

(«)  Livingstone  v.  Whiting,  15  Q.  B.  v.  Page,  3  C.  B.  204 ;  Clark  v,  Alexander, 

722;  19  L.  J.  Q.  B.  528.  8  Scott  N.  R.  147;  Scholey  v.  Walton,  12 

(t)  Owens  V,  Denton,  1  Or.,  M.  &  B.  M.  &  W.  510 ;   Worthington  v.  Grima- 

711 ;  Callendar  V.  Howard,  10  C.  B.  290;  ditch,  7   Q.  B.  479;  Sturdy  o.  Amand,  8 

Ajhby  o.  James,  11  M.  &  W.  542;  Mo  T.  B.  599. 

Kellar  v.  Wallace,  8  Moore  F.  C.  378;  (u)  Cottam  v.  Partridge,  4  M.  &  G. 

Smith  V.  Page,  15  M.  &  W.  683;  Sutton  271 ;  and  see,  ante,  §  193. 
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the  goods,  (a;)  But  the  actual  production  of  the  money  may  be 
Requisite  dispensed  with  by  the  vendor,  (y)  The  courts,  how- 
tender,  ever,  have  been  rigorous  in  requiring  proof  of  a  dis- 
^*Sh*°'^"  pensation  with  the  production  of  the  money,  (z)  In 
Waiver  of  Dickinson  V.  Shee  (a)  the  debtor  went  to  the  attorney 
STthe^^^^*^  of  the  creditor,  saying  he  was  ready  to  pay  the  balance 
money.  of  the  account,  bl,  6«.,  and  the  attorney  said  he  could 
not  take  that  sum,  the  claim  being  above  8Z.  Held,  not  a  good 
tender,  because  the  money  was  not  produced,  and  the  defendant 
had  not  dispensed  with  the  production  ;  "  if  he  saw  it  produced, 
Leather-  be  might  be  induced  to  accept  of  it."  In  Leatherdale  v. 
Sweep-  Sweepstone  (6)  the  defendant  offered  to  pay  the  plain- 
stone,  tiff,  and  put  his  hand  into  his  pocket,  but  before  the 
money  could  be  produced  the  plaintiff  left  the  room.  Held,  by 
Thomas*.  ^^^^  Tenterden,  to  be  no  tender.  In  Thomas  v. 
£vans.  Evans  (c)  the  plaintiff  called  at  his  attorney's  oflBce  to 
receive  money,  and  was  told  by  the  clerk  that  he  had  lOZ.  for  him, 
which  had  been  left  by  the  attorney  to  be  paid  to  him.  The 
plaintiff,  who  wrongly  supposed  that  a  larger  sum  had  been  col- 
lected for  him,  said  he  would  not  receive  the  lOZ.  The  clerk  did 
Finch  V.  "^^  produce  the  money.  Held,  no  tender.  In  Finch  v. 
Brook.  Brook,  (d)  in  the  common  pleas,  in  1834,  the  defend- 
ant's attorney  called  on  the  plaintiff  and  said  :  "  I  have  come  to 
pay  you  11.  12«.  6(Z.,  which  the  defendant  owes  you,"  and  put  his 
hand  in  his  pocket ;  whereupon  the  plaintiff  said :  ^^  I  can't  take 
it ;  the  matter  is  now  in  the  hands  of  my  attorney."  The  money 
was  not  produced.  Held,  no  tender.  The  facts  were  found  on  a 
special  verdict,  and  the  judges  said  that  the  jury,  on  the  facts, 
would  have  been  justified  in  finding  a  dispensation,  and  the  court 
Lockyert;.  would  not  have  interfered.  («)  Vaughan  J.  said  that 
Jones.  gir  James  Mansfield,  who  had  held,  in  Lockyer  v. 
Jones,  (/)  that  the  creditor  could  not  object  to  the  non-production 

(x)  [See  Sargent  v.  Graham,  5  N.  H.  440.]  (z)  [See  2  Chitty  Contr.  ( 1 1  th  Am.  ed.) 

\y)  [See  Sargent  v,  Graham,  5  N.  H.  1191,  and  note  (*).] 

440,441.    Bat  a  mere  ofier  to  pay,  it  not  (a)  4  Esp.  68;  [Knight  v.  Abbott,  80 

appearing  that  the  party  had  the  money  Yt.  577.] 

ready,  does  not  amount  to  a  tender.    Fal-  (6)  3  C.  &  P.  342. 

ler  17.  Little,  7  N.  H.  535  ;   Sargent  o.  (c)  10  East,  101. 

Graham,  5  N.  H.  440 ;  Breed  v.  Hard,  6  (d)  1  Bing.  N.  C.  253. 

Pick.  356;  Wheeler  v.  Knaggs,  8  Ohio,  (e)  [See  Ashbum  v.  Poulter,  35  Conn. 

169;  Bakeman  i;.  Pooler,  15  Wend.  637;  553.] 

Brown  v.  Gilmore,  8  Greenl.  107.]  (/)  Peake,  239,  note. 


waivers. 
as  9. 
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of  the  money  if  at  the  time  of  the  tender  he  had  refused  to  receive 
it  on  the  ground  that  he  claimed  a  larger  amount,  (jg)  had  in  a 
subsequent  case  said,  *^  that  great  importance  was  attached  to  the 
production  of  the  money,  as  the  sight  of  it  might  tempt  the  cred- 
itor to  yield." 

§  714.  The  following  are  cases  in  which  the  courts  have  held  the 
acts  or  sayings  of  the  creditor  sufficient  to  dispense  with  Fjcampies 
the  production  of  the  money :  Douglas  v.  Patrick,  (K)   cient 
where  the  debtor  said  he  had  eight  guineas  and  a  half  ^ 
in  his  pocket  which  he  had  brought  for  the  purpose  of  Patnck 
satisfying  the  demand,  and  the  creditor  said  ^^  he  need  not  give 
himself  the  trouble  of  offering  it,  for  he  would  not  take  it,  as  the 
matter  was  in  the  hands   of  his  attorney ; "  Read  v.   j^^^^  ^ 
Goldring,  (%)  where  the  debtor  pulled  out  his  pocket-  GoWring. 
book  and  told  the  creditor,  whom  he  met  in  the  street,  that  if  he 
would  go  into  a  neighboring  public-house  with  him,  he  would  pay 
him  4Z.  10«.,  and  the  creditor  said  "  he  would  not  take  Alexander 
it ;  "  Q')   Alexander  v.  Brown,  (A)   where  the   person  *'•  Brown, 
who  made  a  tender  of  29Z.  19«.  8(2.  had  in  his  hand  two  bank- 
notes twisted  up  and  inclosing  four  sovereigns  and  19«.  8d.  in 
change,  making  the  precise  sum,  and  told  the  plaintiff  what  it  was, 
but  did  not  open  it  before  him,  and  it  was  objected  that  he  ought 
to  have  shown  him  the  money ;  Best  C.  J.  saying  in  this  last  case, 
that  if  the  debfcor  had  not  mentioned  the  amount  to  the  creditor, 
the  tender  would  not  have  been  sufficient.     In  Harding   Harding  r. 
V.  Davis  (J)  the  proof  was  that  the  defendant,  at  her   i^a^ia. 
own  house,  offered  to  pay  the  plaintiff  lOZ.,  saying  that  she  would 

{g)  [See  Dunham  v.  Jackson,  6  Wend.  So  if  a  person  is  prerented  from  making 

22.]  a  tender  by  any  contrivance  or  evasion  of 

(A)  3  T.  R.  683.  the  party  to  whom  the  money  is  to  be 

(t)  2  M  &  S.  86.  paid,  it  will  be  equivalent  to  a  tender,  or 

(j)  [In  Hazard?.  Loring,  lOCnsh.267,  a  sufficient    excuse  for   not    making   it. 

269,  Bigeiow  J.  said:  ''The  production  Southworth  v.  Smith,  7  Gush.  391,  393; 

of  the  money,  and  the  actual  offer  of  it  Borden  v.  Borden,  5  Mass.  67,  74 ;  Gil- 

to  the  creditor,  is  dispensed  with,  if  the  more  v.  Holt,  4  Pick.  258,  264;  Tasker  v. 

party  ia  ready  and  wiUing  to  pay  it,  and  Bartlett,  5  Gush.  359 ;  Hazard  v.  Loring, 

is  about  to  produce  it,  but  is  prevented  10  Gush.  267 ;  Sands  v.  Lyon,  18  Yt.  18  ; 

from  so  doing  by  a  declaration  on  the  Thome  v.  Mosher,  5  G.  E.  Green,  257.] 
port  of  the  creditor  that  he  will  not  or        (h)  1  G.  &  P.  288. 
cannot  receire  it.    2  Greenl.  £v.  §  603 ;        (/)  2  G.  &  P.  77.     And  see  Jones  v. 

Barker  v.  Parkenhorn,  2  Wash.  G.   G.  Gliff,  1  G.  &  M.  540 ;  Ex  parte  Danks,  2 

142  ;    Blight   v,    Ashley,   Peters    G.    G.  De  G.,  M.  &  G.  936 ;  22  L.  J.  Bank.  73  ; 

15."    Parker   v.  Perkins,  8   Gush.  318.  Jackson  v.  Jacob,  3  Bing.  N.  G.  869. 
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go  up-stairs  and  fetch  it,  and  the  plaintiff  said  ^'  she  need  not 
trouble  herself  for  he  cocdd  not  take  it."  Held  by  Best  C.  J.  to 
be  a  good  tender,  (m)  the  learned  chief  jostice  adding,  howeyer, 
*^  I  agree  that  it  wonld  not  do  if  a  man  said,  I  have  got  the 
money,  but  must  go  a  mile  to  fetch  it." 

§  715.  The  tender  must  of  coarse  be  made  in  such  a  manner  as 
Tender  ^^^  enable  the  creditor  to  examine  and  count  the  money, 
""d'  A*?  ^^^  ^^  "**y  ^  produced  in  a  purse  or  bag  ready  to  be 
creditor       counted  by  the  creditor  if  he  choose,  provided  the  sum 

cfto  ex~ 

amine  and  be  the  corrcct  amount,  (n)  The  tender  must,  at  corn- 
money.  ^  ^OT^  l^^f  ^  made  in  the  current  coin  of  the  realm,  (o) 
In  what  or  foreign  money  legally  made  current  by  proclama- 
must  iM  *'  tion.  (j?)  And  by  "  The  Coin^e  Act,  1870,"  s.  4,  a 
"•^•'  tender  of  payment  in  coin  is  declared  to  be  legal :  "  In 
the  case  of  gold  coins  for  a  payment  of  any  amount ;  in  the  case 
of  silver  coins  for  a  payment  not  exceeding  forty  shillings  ;  in  the 
case  of  bronze  coins  for  a  payment  not  exceeding  one  shilling. 
By  the  7th  section  of  the  same  act,  all  contracts,  sales,  payments, 
&c.  ^'  shall  be  made,  executed,  entered  into,  done,  and  had  ac- 
cording to  the  coins  which  are  current  and  legal  tender  pursuant 
to  this  act,  and  not  otherwise,  unless  the  same  be  made,  executed, 
entered  into,  done,  or  had  according  to  the  currency  of  some  Brit- 
ish possession,  or  some  foreign  state."  By  the  3  &  4  W.  4,  c. 
Bank  of  98,  s.  6,  tenders  are  valid  for  all  sums  in  excess  of  five 
notefl.°  pounds,  if  made  in  notes  of  the  Bank  of  England,  pay- 
able to  bearer  on  demand,  so  long  as  the  bank  continues  to  pay 
on  demand  its  notes  in  legal  coin,  (g) 

(m)  [See  the  remarks  upon  this  case,  in  {q)  [As  to  the  le^al  tender  acts  declar- 
Sargent  v.  Graham,  5  N.  H.  440,  443,  ing  certain  United  States  notes  a  legal 
443,  and  the  reference  to  it  in  Breed  v,  tender  in  payment  of  debts,  see  Bron- 
Hurd,  6  Pick.  356.]  son  v.  Bodes,  7  Wall.  229;  Batler  r. 
(n)  Isherwood  v,  Whitmore,  11  M.  &  Horwits,  7  Wall.  258;  Hepburn  v,  Gris- 
W.  347.  [He  who  makes  a  tender  is  not  wold,  8  Wall.  603 ;  Knox  v.  Lee,  and 
bound  to  count  out  the  monej;  it  is  Parker  v,  Davis,  12  Wall.  457;  4  Am. 
enough  if  the  menej  be  there,  and  offered  Law  Rev.  586 ;  Belloc  v,  Davis,  38  Cal. 
to  the  party ;  it  is  for  the  payee  to  tell  the  242;  Rankin  v.  Demott,  61  Penn.  St. 
money.  Wheeler  t;.  Knaggs,  8  Ohio,  169;  263;  O'Neil  v.  McKewn,  1  S.  Car.  147; 
Behaly  v.  Hatch,  Walker  (Miss.),  369;  Breen  v,  Dewey,  16  Minn.  136;  Barriager 
Breed  v.  Hurd,  6  Pick.  356.]  v.  Fisher,  45  Miss.  200  ;  Townsend  v,  Jen- 
Co)  Wade's  case,  5  Rep.  114  a.  nison,  44  Vt.  715;  Kellogg  v.  Page,  44 
(p)  Bac.  Abr.  Tender,  B.  2 ;  Wade's  Vt.  356 ;  Carter  v.  Cox,  44  Miss.  148.] 
case,  5  Rep.  114 ;  Cases  of  Mixed  Moneys, 
Davys,  18. 
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§  716.  When  the  tender  is  made  in  a  currency  different  from 
that  required  by  the  law,  the  courts  are  much  less  rig-   YrtAvw  of 
orous  in  inferring  a  dispensation  than  in  cases  where  no  objMtion 
money  is  produced.     If  the  buyer  should  offer  his  yen-  of  money 
dor  a  country  bank-note,  or  a  check,  or  silver  coin  for  a  easily  in- 
debt  exceeding  40g.,  and  the  vendor  shall  refuse  to  re-    *'''®^' 
ceive  payment,  alleging  any  other  reason  than  the  quality  of  the 
tender ;  as  if  he  should  say  that  more  was  due  him,  and  he  would 
not  accept  the  amount  tendered,  the  inference  would  be  readily  ad- 
mitted that  he  dispensed  the  buyer  from  offering  the  coin  or  Bank 
of  England  notes  strictly  requisite  to  make  the  tender  powiaas 
valid.     In  Polyglass  v.  Oliver  (r)  all  the  earlier  cases  **  ^^*^®'' 
were  reviewed,  and  it  was  held  that  a  tender  in  country  bank- 
notes, where  the  plaintiff  made  no  objection  on  that  account,  but 
said,  '^  I  will  not  take  it,  I  claim  for  the  last  cargo  of  soap,"  was  a 
valid  tender.     Bayley  B.  gave  as  a  reason,  that  "  if  you  objected 
expressly  on  the  ground  of  the  quality  of  the  tender,  it  would 
have  given  the  party  the  opportunity  of  getting  other  money,  and 
making  a  good  and  valid  tender.     But  by  not  doing  so,  and  claim- 
ing a  larger  sum,  you  delude  him."  (V) 

§  717.  A  tender  of  more  than  is  due  is  a  good  tender,  for  omne 
majus  continet  in  se  minu8.  and  the  creditor  ought  to  Tender  of 

.  .  more  than 

take  out  of  the  sum  tendered  him  as  much  as  is  due  to   is  due. 
him.  (f)     A  tender  therefore,  of  20L  9^.  Gd.  in  bank-notes  and 
silver,  proves  a  plea  of  tender  of  20L  (u)     So,  where  the  debtor 

(r)  2  Cr.  &  J.  65.    See,  also,  Jonea  o.  o.  Eirkpatrick,  9  Misson.  697 ;  Williams, 

Arthur,  8  Dowl.  P.  C.  442 ;    Caine  v,  v,  Barr,  7  Missoa.  556 ;  Seawell  v.  Heniy, 

Ckralflozi,  1  H.  &  C.  764 ;  32  L.  J.  Ex.  97 ;  6  Ala.  226 ;   Noe  v,  Hodges,  3  Humpli. 

ante,  §710.  162;    Ball  v.    Stanley,  5  Yerger,    199; 

(a)  [Bank  hills  cannot  he  tendered  as  Brown  v.  Djsinger,  1  Rawle,  408 ;  Tow- 
cash  ;  Coxe  V.  State  Bank  at  Trenton,  3  son  v.  Harre  De  Grace  Bank,  6  Harr.  & 
HalsL  72 ;  Moodj  v.  Mahorin,  4  N.  H.  J.  53 ;  Fosdick  o.  Van  Hasan,  21  Mich. 
396  ;  Donaldson  v,  Benton,  4  Dev.  &  Bat.  567 ;  even  though  the  tender  he  made  to  a 
435 ;  even  to  the  hank  which  issues  them,  clerk  or  agent  having  authority  to  re- 
Hallowell  &  Augusta  Bank  v.  Howard,  13  oeiTC  it.  Hojt  v.  BTmes,  2  Fairf.  475. 
Mass.  235 ;  Coxe  v.  State  Bank  at  Tren-  A  waiver  of  a  tender  in  coin  may  he  made 
ton,  3  Halst  72.  But  they  will  ho  con-  hy  an  agreement  to  accept  bank  hills  be- 
sidered  a  good  tender  unless  objection  is  fore  day  of  payment.  Warren  v.  Mains, 
made  to  them  on  that  account ;  Snow  o.  7  John.  476.] 

Feny,  9   Pick.    542 ;    Bank   of  United       (t)  2  Wade's  case,  Sd  resolution,  5  Rep. 

States  V.  Bank  of  Georgia,  10  Wheat.  115. 

833 ;  Wheeler  v,  Knaggs,  8  Ohio,   169  ;        (u)  Dean  v,  James,  4  B.  &  Ad.  546. 
Warren  v.  Maines,  7  John.  476 ;  CockriU 
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put  down  150  Boyereigns  on  the  attorney's  desk,  and  told  him  to 
take  out  of  it  what  was  due  to  him,  held  a  good  tender  for 
108Z.  (a:) 

§  718.  But  a  tender  of  a  larger  sum  than  is  due,  with  a  demand 
Tender  for  change,  is  not  a  good  tender,  if  the  creditor  objects 
mud  for  to  giving  change.  In  Watkins  v.  Robb,  (y)  the  proof 
change.  ^^  support  of  a  plea  of  tender  of  4Z.  19«.  Qd>  was  that 
Bobb.  '  the  debtor  tendered  a  five  pound  note,  and  demanded 
sixpence  change,  but  Buller  J.  was  of  opinion  that  the  creditor  was 
not  bound  to  give  change,  and  held  the  tender  bad.  So  a  tender 
of  a  five  pound  note  in  payment  of  32.  lO^.,  with  a  demand  for  the 
Betterbee  change,  was  held  no  tender  by  Le  Blanc  J.  in  Betterbee 
«.  Davis.  ^^  Davis,  (z)  the  learned  judge  saying,  that  if  that  was 
good,  a  tender  of  a  50,000Z.  note,  with  demand  for  change,  would 
Tadman  v.  be  equally  good.  But  in  Tadman  v.  Lubbock,  decided 
Lubbock,  ijj  i^^  Term,  1824  (and  reported  in  the  note  to  Blow  v. 
Russell),  (a)  where  a  tender  of  11.  ISs.  was  pleaded,  the  proof 
was  that  the  party  offered  two  sovereigns  and  asked  for  change, 
and  that  the  other  refused  the  tender,  an  the  ground  that  more 
than  IL  18«.  was  due.  The  court  of  king's  bench  held  this  a  good 
tender. 

§  719.  It  is  now  settled  that  there  can  be  no  valid  tender  of  part 
No  valid  of  an  entire  debt,  though  a  debtor  may  make  a  valid 
part  rf°en-  tender  of  one  of  several  distinct  debts  if  he  specify  the 
tire  debt  (j^bt  ou  account  of  which  he  makes  the  tender ;  and  if 
he  makes  a  tender  without  specifying  which  of  several  debts  is  the 
subject  of  the  tender,  and  the  amount  tendered  be  insufficient 
Dixon*,  to  cover  all,  it  will  not  be  good  for  any.  In  Dixon 
^^^^^^'  V.  Clarke  (6)  the  authorities  were  all  reviewed,  and 
Wilde  0.  J.  gave  a  very  lucid  exposition  of  the  whole  subject  of 
tender,  from  which  the  following  passages  are  extracted :  ^*  The 
argument  further  involved  the  general  question,  whether  a  tender 

of  part  of  an  entire  debt  is  good On  consideration,  we  are 

of  opinion,  upon  principle,  that  such  a  tender  is  bad.  In  actions  of 

(x)  Sevens  v.  Rees,  5  M.  &  W.  306;  (y)  9  Esp.  711. 

and  see  Douglas  v.  Patrick,  3  T.  R.  683 ;  {z)  8  Camp.  70.  See  Bobinson  v.  Cook, 
Black  V.  Smith,  Peake,  88.      [A  valid    6  Taunt.  836. 

tender  may  be  made  though  it  be  of  a  (a)  1  C.  &  P.  366. 

gross  amount   on   several   demands,   if  (6)  5  C.  B.  365. 
enough   be   tendered   to   pay  them  all. 
Thetford  v.  Hubbard,  23  Vt.  440.] 
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debt  and  assumpsit  the  principle  of  the  plea  of  tender  in  our  appre- 
hension is  that  the  defendant  has  been  always  ready  (toujour^ 
pruf)  to  perform  entirely  the  contract  on  which  the  action  is 
founded,  and  that  he  did  perform  it  as  far  as  he  was  able  by  ten- 
dering the  requisite  money  ;  the  plaintiff  himself  precluding  a  com- 
plete performance  by  refusing  to  receive  it.  And  as  in  ordinary 
cases  the  debt  is  not  discharged  by  such  tender  and  refusal,  the  plea 
must  not  only  go  on  to  allege  that  the  defendant  is  still  ready  (un- 
core  prisf)^  but  must  be  accompanied  by  a  profert  in  curiam  of  the 
money  tendered.  If  the  defendant  can  maintain  his  plea,  although 
he  will  not  thereby  bar  the  debt  (for  that  would  be  inconsistent 
with  the  uncore  prist  axid  profert  in  curiam) ^  yet  he  will  answer 
the  action  in  the  sense  that  he  will  recover  judgment  for  his  cost 
of  defence  gainst  the  plaintiff,  in  which  respect  the  plea  of  tender 
is  essentially  different  from  that  of  payment  of  money  into  court. 
And  as  the  plea  is  thus  to  constitute  an  answer  to  the  action,  it 
must,  we  conceive,  be  deficient  in  none  of  the  requisite  qualities  of 
a  good  plea  in  bar.  With  respect  to  the  averment  of  toujours 
pri$ty  if  the  plaintiff  can  falsify  it,  he  avoids  the  plea  altogether. 
Therefore,  if  he  can  show  that  an  entire  performance  of  the  con- 
tract was  demanded,  and  refused  at  any  time^  when  by  the  terms  of 
it  he  had  a  right  to  make  such  a  demand,  he  will  avoid  the  plea. 
Hence,  if  a  demand  of  the  whole  sum  originally  due  is  made,  and 
refused,  a  subsequent  tender  of  part  of  it  is  bad,  notwithstanding 
that  by  part  payment  or  other  means  the  debt  may  have  been  reduced 
in  the  interim  to  the  sum  tendered.  And  this  is  the  principle  of 
the  decision  in  Cotton  v,  Godwin,  (c)  If,  however,  the  cotton  v, 
demand  was  of  a  larger  sum  than  that  originally  due  ^^<>^*^°- 
under  the  contract,  a  refusal  to  pay  it  would  no^  falsify  the  toujours 
pristj  even  though  the  amount  demanded  were  made  up  of  the 
sum  due  under  the  contract  and  some  other  debt  due  from  the  de- 
fendant to  the  plaintiff.  And  this  is  the  principle  of  the  decisions 
of  Brandon  v.  Newington  (d)  and  Hesketh  v.  Fawcett,  («)  which 
appear  to  overrule  Tyler  v.  Bland.  (/)  This  principle,  however, 
we  think  is  only  applicable  where  the  larger  sum  is  demanded 
generally y  and  can  hardly  be  enforced  where  it  is  explained  to  the 
defendant  at  the  time  how  the  amount  demanded  is  made  up ;  for 

(c)  7  M.  &  W.  147.    [See  Thetford  v.        (e)  11  M.  &  W.  356. 
Hubbard,  22  Vt  440.]  (/)  9  M.  &  W.  888. 

((/)  8  Q.  B.  915. 
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in  such  case  the  transaction  appears  to  be  nothing  less  than  a 
simultaneous  demand  of  the  several  debts,  so  as  to  falsify  the  aver- 
ment of  toujour^  prist  as  to  each.  '*  But  besides  the  averment  of 
readiness  to  perform,  the  plea  must  aver  an  actual  performance 
of  the  entire  contract  on  the  part  of  the  defendant  so  far  as  the 
plaintiff  would  allow.  And  it  is  plain  that  where  by  the  terms  of 
it  the  money  is  to  be  paid  on  a  future  day  certain^  this  branch 
of  the  plea  can  only  be  satisfied  by  alleging  a  tender  on  the  very 
day.  And  this  is  the  principle  of  the  decisions  of  Hume  v. 
Peploe  (^)  and  Poole  v.  Tunbridge.  (K)  It  is  also  obvious  that  the 
defect  in  the  plea  in  this  respect  cannot  be  remedied  by  resorting 
to  the  previous  averment  of  tovjours  prist.  Consequently,  a  plea 
by  the  acceptor  of  a  bill  or  the  maker  of  a  note,  of  a  performance 
post  dieniy  is  bad,  notwithstanding  the  tender  is  of  the  amount  of 
the  bill  or  note,  with  interest  from  the  day  it  became  due  up  to  the 
day  of  the  tender,  and  notwithstanding  the  plea  alleges  that  the 
defendant  was  always  ready  to  pay,  not  only  from  the  time  of  the 
tender  (as  the  plea  was  in  Hume  v.  Peploe),  but  also  from  the 
time  when  the  bill  or  note  became  payable.  On  the  same  reason- 
ing it  appears  to  us  that  this  branch  of  the  plea  can  only  be  satis- 
fied by  alleging  a  tender  of  the  whole  sum  due  under  the  contract, 
for  that  a  tender  of  part  of  it  only  is  no  averment  that  the  defend- 
ant performed  the  whole  contract  as  far  as  the  plaintiff  would 
allow." 

§  720.  This  thorough  exposition  of  the  subject  was  followed  by 
Harding-  the  further  decision  in  Hardingham  v.  Allen,  (t)  by  the 
Allen.  same  court,  in  the  same  year,  deciding  that  where  a  de- 
mand was  made  of  IZ.  Is.  for  several  matters,  including  10«.  for  a 
particular  contract,  a  tender  of  19«.  6(2.,  without  specifying  the  ap- 
propriation to  be  made  of  it,  did  not  sustain  a  plea  of  tender  of 
Seariesv.  lO^.  on  the  particular  contract.  In  Searles  v.  Sud- 
Sudgrove.    g^^^^  qt^  ^j^^  defendant  pleaded  as  to  bbl.  6«.,  parcel, 

balance  &c-  tender.  Plaintiff  replied  that  a  larger  sum  was  due 
aetK>fff  not  ^^  ^^  ^^^  ^^  ^^®  tender  than  the  amount  tendered,  as 
allowable.  ^^^^  entire  sum  and  on  om  entire  contract^  which  larger 
sum  the  plaintiff  demanded  at  the  time  of  the  tender,  and  the  de- 
fendant refused.     Rejoinder,  that  though  a  larger  sum  was  due  at 

{g)  8  East,  168.  (h)  5  E.  &  B.  639;  25  L.  J.  Q.  B.  15. 

{h)  2  M.  &  W.  223.  See,  also,  Bobinaon  v.  Ward,  8  Q.  B.  920 ; 

(t)  5  C.  B.  793.  Phillpotts  v.  Clifton,  10  W.  B.  Ex.  135. 
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the  time  of  making  the  tender,  yet  before  making  the  tender  the 
plaintiff  was  indebted  to  the  defendant  in  an  amount  equal  to  the 
whole  of  the  larger  sum,  except  the  said  sum  of  552.  6^.,  parcel, 
&c.  for  money  payable,  &c.  which  amount,  &c.  the  defendant 
was  and  still  is  ready  to  Bet  off^  &c.  Demurrer  and  joinder.  The 
demurrer  was  sustained.  Lord  Campbell  saying  that  the  statute 
2  Geo.  2,  c.  22,  did  not  cover  the  case,  and  that  the  defendant 
was  bound  to  plead  his  set-off,  and  pay  the  residue  into  court 
instead  of  tendering  it.  (I)  The  defendant  was,  therefore,  al- 
lowed to  amend  on  the  usual  terms. 

§  721.  A  tender  must  be  unconditional,  or  at  all  events  free 
from  any  condition  to  which  the  creditor  may  rightfully    Tender 
object,  (m)     Where  there  is  no  ambiguity  in  the  Ian-   Jlnamdi- 
guage  of  the  debtor,  it  is  a  question  of  law  for  the  court   ^<"^*^- 
whether  his  tender  was  conditional  or  not,  but  if  there  be  ambi- 
guity, the  question  is  properly  left  to  the  jury ;  as  where  a  debtor 
said  he  had  called  to  tender  82.  in  settlement  of  an  account,  and 
Lord  Denman  C.  J.  left  it  to  the  jury  whether  that  meant  simply 
in  payment^  or  involved  a  condition,  and  this  was  held  right  by 
the  king's  bench,  (n) 

§  722.  The  condition  which  the  debtor  is  the  most  apt  to  im- 
pose, is  one  to  which  the  law  does  not  permit  him  to  Debtor  has 
subject  the  creditor.  The  debtor  has  no  right  to  insist  demand  ^^ 
that  the  creditor  shall  admit  that  no  more  is  due  in  re-  fdmission 

tnat  no 

spect  of  the  debt  for  which  the  tender  is  made.   He  may   more  is  due 

when  mak' 

exclude  any  presumption  against  himself  that  he  admits  ing  tender. 
the  payment  to  be  only  for  a  part,  but  can  go   no  far-   B«tmay 
ther,  and  his  tender  will  not  be  good  if  he  add  a  condi-   any  pre- 

(/)  [A  plea  of  tender  is  not  supported  yond   the    mere   receipt   of  the   money 

by  proving  an  offer  of  a  promissory  note  tendered,  it  will  avoid  the   tender.    See 

due  from  the  plaintiff  to  the  defendant.  Thayer  v.  Brackett,  12  Mass.  450;  Loring 

Gary  17.  Bancroft,  14  Pick.  315;  Bellows  v.  Cooke,  3  Pick.  48;  Robinson  v.  Batch- 

V.  Smith,  9  N.  H.  285.]  elder,  4  N.  H.  40;  Buffum  u.  Baffum,  11 

(m)  [In  Richardson  v,  Boston  Chemical  N.  H.  451 ;  Brown  v.  Gilmore,  8  Greenl. 

laboratory,  9  Met.  42,  52,  Dewey  J.  said  110;  Hepburn  v,  Anld,  1   Cranch,  321; 

the   rule   seemed    to   be    established   by  Bacon  v.  Conn,  1  Sm.  &  M.  Ch.  348  ; 

namerous    authorities   in    Massachusetts  Eastland  v.  Longshome,  1  Nott  &  McC. 

and  elsewhere,  that  a  tender  must  bean  194;  Brooklyn    Bank    v.    DeGrauw,    23 

unconditional  offer  of  the  money ;  and  if  Wend.  342  ;  Wood  u.  Hitchcock,  20  Wend, 

accompanied  by  any  qualifying  words,  or  47.] 

with  a  demand  of  anything  to  be  done  by  (n)  Eckstein  v,  Reynolds,  7  Ad.  &  E. 

the  party  to  whom  the  tender  is  made,  be-  80 ;  Maraden  v.  Goode,  2  C.  &  E.  133. 
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Bumption  tion  that  the  creditor  shall  acknowledge  that  no  more  is 
himself.  due.  (o)  In  Satten  v.  Hawkins  ( j?)  the  money  was 
Hawkins,  tendered  as  "  all  that  was  due,"  and  this  was  held  bad. 
Marquis  of  In  the  Marquis  of  Hastings  v.  Thorley  (y)  a  tender  of 
Thorley?*''  a  8um  "  in  payment  of  the  half  year's  rent,  due  at  Lady 
Day  last,"  was  held  bad  by  Lord  Abinger  C.  B.  as  putting  on  the 
creditor  the  condition  of  admitting  that  no  more  rent  was  due. 
Mitchell  V.  '^^^  ^®^^  claimed  by  the  plaintiff  was  23Z.,  and  the  ten- 
King,  der  was  of  211.  In  Mitchell  v.  King  (r)  a  tender  by 
the  debtor,  who  said,  *^  I  do  not  admit  of  its  being  taken  in  part, 
Hoorfi  V  ^^^  ^  *  settlement,"  was  held  no  tender.  («)  In  Hough 
May.  v.  May  (t)  the  tender  was  in  a  check,  in  these  words  : 
*'  Pay  Messrs.  Hough  &  Co.  balance  account  railing,  or  bearer, 
81,  11«."  This  was  held  no  tender,  because,  as  Coleridge  J.  put 
it,  '^  Suppose  this  check  had  been  presented,  and  it  had  been 
afterwards  a  question  for  a  jury  whether  the  plaintiff  had  been 
paid  in  full ;  they  would  see  that  before  the  action  was  brought 
the  plaintiff  had  accepted  and  made  use  of  a  check  professedly 
given  for  the  then  balance,"  and  this  condition  vitiated  the  ten- 
der. 

§  723.  But  in  Henwood  v.  Oliver,  (u)  where  the  defendant 
Henwood  produced  the  money,  saying :  "  I  am  come  with  the 
©.Oliver,  amount  of  your  bill,"  and  the  plaintiff  refused  the 
money,  saying :  **  I  shall  not  take  that.  It  is  not  my  bill,"  the 
tender  was  held  unconditional  and  good.  Patterson  J.  said: 
^^The  defendant  who  makes  a  tender  always  means  that  the 
amount  tendered,  though  less  than  the  plaintiff's  bill,  is  all  that 
he  is  entitled  to  demand  in  respect  of  it.     How  dien  would  the 

(o)  Bowen  v.  Owen,  11  Q.  B.  131.  the  creditor's  right  to  recover  such  sum  as 

{p)  8  C.  &  P.  259.  maj  be  found  dae  to  him,  exceeding  the 

(q)  8  C.  &  P.  573.  amount  of  the  tender.     Gassett  o.  An* 

(r)  6  C.  &  P.  237.  dover,  21  Vt.  342.    See  Tjers  v.  United 

(<)  [But  if  a  debtor  tender  to  his  cred-  States,  5  Court  of  Claims,  509.] 

itor  a  sum  of  monej  in  full  for  all  legal  {t)  4  Ad.  &  E.  954. 

daims    which    the    creditor    may    have  (u)  See,  also,  Evans  v,  Judkins,  4  Camp. 

against  him  upon  account,  and  the  cred-  156;    Strong  i;.   Harvey,  3    Bing.  304; 

itor  receive  the  money  protesting  that  it  Ford  r.  Noll,  2  Dowl.  N.  S.  617;  Bowen 

Is  not  sufficient,  but  saying  that  he  will  v,  Owen,  11   Q.  B.  131;  Cheminant  v, 

take  it  and  pass  it  to  the  debtor's  credit  Thornton,    2    C.  &    P.    50 ;    Griffith  r. 

'upon  the  account,  and  the  debtor  do  not  Hodges,    1    C.    &   P.   419;  Huxham  v. 

express  any  dissent  to  this  course,  the  ac-  Smith,  2  Camp.  19 ;  Read  v.  Goldring,  2 

ceptance  of  the  tender  will  be  no  bar  to  M.  &  S.  86. 
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plaintiff  preclude  himself  from  recovering  more,  by  accepting  an 
offer  of  part,  accompanied  by  expressions  that  are  implied  in 
every  tender.  Uxpressio  eorum  quce  tacite  inaunt  nihil  operatur. 
If  the  defendant  when  he  paid  the  money  had  called  it  part  of 
the  amount  of  the  plaintiff's  bill,  he  would  thereby  have  admitted 
that  more  was  due,  and  the  effect  of  the  tender  would  have  been 
defeated."  Henwood  v.  Oliver  was  followed  by  Wight-  g^jj  ^ 
man  J.  in  Bull  v.  Parker,  (a?)  in  a  case  where  the  wit-  P^ker. 
ness  who  proved  the  tender  said,  ^'  I  offered  him  4Z.,  and  I  said  I 
went  by  the  direction  of  Mr.  C.  Parker,  to  pay  him  4i.,  in  full 
discharge  of  his  account.  I  did  not  say,  I  will  pay  the  money,  if 
you  will  accept  it  in  full  discharge."  The  learned  judge  held 
that  there  was  no  such  condition  annexed  to  the  offer  as  amounted 
to  saying,  *^  Unless  you  accept  this  money  in  full  discharge,  I  will 
not  pay  it  at  all." 

§  724.  The  latest  case  on  this  point  is  Bowen  v.  Owen,  (y) 
where  a  tenant  sent  a  person  to  his  landlord  with  a  let-  Bowen  «. 
ter,  saying,  "  I  have  sent  with  the  bearer,  T.  T.,  a  sum  ^^^^' 
of  26Z.  5g.  7j(i.,  to  settle  one  year's  rent  of  Nant-y-pair.''^  The 
messenger  told  the  landlord  that  he  had  the  money  with  him  to 
pay,  but  the  latter  refused,  saying  more  was  due.  The  messen- 
ger went  away,  and  returned,  saying,  he  had  a  few  pounds  more 
in  his  pocket  to  pay,  in  addition  to  the  262.  5«.  l\d,^  certain  ar- 
rears of  duties,  but  the  landlord  again  refused,  saying,  there  was 
more  due.  It  was  objected  that  these  offers,  coupled  with  the 
plaintiff's  letter,  were  no  more  than  a  conditional  tender,  and 
Rolfe  B.  so  ruled,  but  the  king's  bench  heild  that  the  letter  did 
not  contain  a  condition,  Erie  J.  stating  the  general  rule,  as  fol- 
lows :  *^  The  person  making  a  tender  has  a  right  to  exclude  pre- 
sumptions against  himself,  by  saying,  ^  I  pay  this  as  the  whole  that 
is  due  you  ; '  but  if  he  requires  the  other  party  to  accept  it  as  all 
that  is  due,  that  is  imposing  a  condition  ;  and  when  the  offer  is  so 
made,  the  creditor  may  refuse  to  consider  it  as  a  tender." 

§  725.  A  tender  accompanied  by  a  protest  that  the  amount  is 
not  due  is  a  good  tender.     Lord  EUenborough  was  of  a  Tender 
contrary  opinion  in  Simmons  v.   Wilmot ;  (z)  but  this  test  that 
case  must  now  be  considered  as  overruled  on  this  point  amount  is 
by  Scott  V.  Uxbridge  Railway  Company,  (a)  in  which  "»»'  <i"«- 

(x)  1  Q.  B.  409.  (z)  3  Esp.  91. 

(y)  1 1  Q.  B.  130.  (a)  L.  R.  1  C.  P.  696 ;  35  L.  J.  C  P.  293. 
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the  court  of  common  pleas  adopted  and  followed  the  ruling  of 
Pollock  C.  B.  in  Manning  v.  Lunn.  (6)  Nor  is  a  tender  vitiated 
because  the  debtor  says  he  considers  it  all  that  is  due.  ((?)  A 
payment  or  tender,  by  one  of  several  joint  debtors  or  to  one  of 
several  joint  creditors,  is  valid,  (d) 

§  726.  Whether  or  not  the  debtor  was  entitled  at  common  law 
Whether  at   to  demand  a  receipt  for  money  tendered  seems  to  be  con- 
?aw  "debtor   si^lerecl  an  open  question.     In  Cole  v.  Blake  (e)  Lord 
ti*d  to  de-     Kenyon  said  that  it  had  been  determined  that  a  party 
maiid  re-     tendering  money  could  not  in  general  demand  a  receipt 
Cole  V        ^^^  *^®  money,  and  quoted  one  case,  in  which  he  said 
Blake.         that  it  had  been  held  that  the  king's  receiver,  as  an  ex- 
ception to  the  general  rule,  was  obliged  to  give  a  receipt.  (/) 
And  in  Laing  v.  Mender,  (^)  where  the  defendant  asked  for  a 
stamped  receipt,  Abbott  C.  J.  said  :  "  A  party  has  no  right  to  say, 
I  will  pay  you  the  money  if  you  will  give  me  a  stamped  receipt, 
but  he  ought,  according  to  the  43  Geo.  8,  c.  126,  to  bring  a  receipt 
Richard-      with  him,  and  require  the  other  party  to  sign  it."     But 
Jackson,      in  Richardson  v.  Jackson,  (A)  where  the  court  held  that 
the  creditor  could  not  object  to  the  tender  on  the  ground  that  a 
receipt  was  asked,  because  at  the  time  of  the  offer  he  only  refused 
it  on  the  ground  that  a  larger  sum  was  due  him,  Alderson  and 
Rolfe  B6.  were  careful  in  guarding  themselves  against  counte- 
nancing the  rule  that  a  man  who  pays  money  is  not  entitled  to  de- 
mand a  receipt,  Rolfe  B.  saying  :  ^'  I  should  be  sorry  to  hold  this 
to  be  a  bad  tender  on  account  of  the  receipt  having  been  men- 
tioned.    I  should  wish  to  encourage  all  prudent  people  to  take 
receipts,  for  if'  they  do  not,  in  case  of  death  the  representatives 
may  be  deprived  of  all  evidence  of  the  payment."  («) 

§  727.  But  now,  by  statute,  (i)  a  stamp  of  one  penny  is  re- 
^  &  17  quired  on  all  receipts  upon  payment  of  money  amounting 
88.  3,  4.    '   to  2Z.,  and  the  debtor  is  empowered  to  tender  a  blank  re- 

(6)  2  C.  &  K.  13.  («)  Peake,  179. 

(c)  Robinson  v.  Ferraday,  8  C.  &  P.        (/)  Banbnrj,  348. 
752.  (^)  1  C.  &  P.  257. 

(d)  Douglas  V,  Patrick,  3  T.  R.  683  ;        (A)  8  M.  &  W.  298. 

Wallace  v.  Kelsall,  7  M.  &  W.  264;  Jones  (t)  [See  Thayer  o,  Brackett,  IS  Mass. 

V.  Yates,  9  B.  &  C.  532 ;  Gordon  v.  Ellis,  459  ;  Loring  v,  Cooke,  3  Pick.  48 ;  Rich- 

7  M.  &  G.  607 ;  Cooper  v.  Law,  6  C.  B.  ardson  v.  Chemical  Laboratory  Co.  9  Met. 

N.  S.  502 ;  28  L.  J.  C.  P.  282 ;  Brandon  42,  52 ;  Wood  i;.   Hitchcock,  20  Wend. 

V.  Scott,  7  £.  &  B.  234 ;  26  L.  J.  Q.  B.  47.] 

163.  (it)  16  &  17  Vict.  c.  59,  88.  3,  4. 
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oeipt,  with  the  proper  stamp,  at  the  time  of  payment,  which  the 
creditor  is  bound  to  fill  ap,  and  to  pay  the  amount  of  the  stamp, 
under  the  penalty  of  101.  (T)     In  Jones  v.  Arthur,  (m)   jonea  v, 
where  the  tender  was  made  by  a  check  in  a  letter  which  '^^'*'^- 
requested  a  receipt  in  return,  this  request  was  held  not  to  invali- 
date the  tender. 

§  728.  It  is  now  settled  by  the  decision  of  the  queen's  bench 
in  1860,  in  James  v.  Vane,  (n)  overruling  Cooch  v.  Malt-  Tender  is  a 
by  (o)  and  affirming  the  earlier  case  of  Dixon  v.  Wat-  ^^  *®  *^ 
kin,  C  7>)  that  a  tender  is  a  bar  to  the  action  quoad  its  merely  to 
amount,  and  not  merely  a  bar  to  damages. 

§  729.  The  payment  for  goods  may  by  the  contract  be  agi*eed 
to  take  effect  in  a  negotiable  security,  as  in  a  promissory   Payment 
note  or  bill  of  exchange,  and  the  agreement  may  be  that  ^^xa]  ^^ 
the  payment  thus  made  is  absolute  or  conditional.     In   Absolate 
the  absence  of  any  agreement,  express  or  implied,  to  the   tbnai.  * 
contrary,  a  payment  of  this  kind  is  always  understood  to  Presumed 
be   conditional,  the  vendor's  right  to   the  price  reviv-   unless  con-' 
ing  on  non-payment  of  the  security.     But  if  a  dispute  {^tioIT' 
arise  as  to  the  intention  of  the  parties,  the  question  is  ^hown. 
one  of  fact  for  the  jury,  (j)     The  intention  to  take  a  bill  in  ab- 
solute payment  for  goods  sold  must  be  clearly  shown,  and  not  de- 
duced from  ambiguous  expressions,  such  as  that  the  bill  was  taken 
"  in  payment "  for  the  goods,  (r)  or  "  in  discharge  "  of  the  price.  («) 
Lord  Kenyon  said,  in  Stedman  v,  Gooch,  (r)  that  "  the  law  is 
clear  that  if  in  payment  of  a  debt  the  creditor  is  content  to  take 
a  bill  or  note  payable  at  a  future  day,  he  cannot  legally  com- 
mence an  action  on  his  original  debt  until  such  bill  or  note  be- 
comes payable  and  default  is  made  in  the  payment ;  but  if  such 
bill  or  note  is  of  no  value,  as  if,  for  example,  drawn  on  a  person 
who  has  no  effects  of  the  drawer's  in  his  hands,  and  who  therefore 
refuses  to  accept  it,  in  such  a  case  he  may  consider  it  as  waste 
paper,  and  resort  to  his  original  demand,  and  sue  the  debtor :  " 
and  this  dictum  was  quoted  by  Tindal  C.  J.  in  Maillard  v.   Payment 
the  Duke  of  Argyle  (^)  to  show  that  the  word  "  pay-  necessarily 

(/)  43  Geo.  3,  c.  126,  ss.  5,  6.  (q)  Goldshede  v,  Cottrell,  2  M.  &  W. 

(m)  8  Dowl.  442.  20. 

(n)  2  E.  &  E.  883;  29  L.  J.  Q.  B.  169.  (r)  Stedman  v.  Gooch,  1  Esp.  5;  Mail- 

Co)  23  L.  J.  Q.  B.  305.  lard  v.  Duke  of  Argyle,  6  M.  &  G.  40. 

ip)  7  M.  &  W.  214.  («)  Kemp  r.  Watt,  15  M.  &  W.  672. 

(t)  6  M.  &  G.  40. 
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meanBatis-  ment "  does  not  necessarily  mean  payment  in  satisfao- 
discharge,    tion  and  discharge. 

§  730.  The  authorities  in  support  of  the  rule  that  in  the  ab- 
sence of  stipulation  to  the  contrary  the  negotiable  security  is  only 
considered  to  be  a  conditional  payment,  defeasible  on  the  dis- 
honor of  the  security,  need  not  be  reviewed,  as  there  is  no  con- 
flict on  the  point,  (u)  The  payment  is  absolute  on  the  delivery 
Is  absolute  of  the  bill,  and  takes  effect  from  that  date,  but  is  de- 
but*de?ew^'  feated  by  the  happening  of  the  condition,  i.  e.  non-pay- 
*^^®-  ment  at  maturity,  (x) 

§  731.  But  if  the  buyer  offer  to  pay  in  cash,  and  the  vendor 
Where  takes  a  negotiable  security  in  preference,  the  security  is 
elects  to  deemed  to  be  taken  as  an  absolute,  not  a  conditional, 
insread  of  payment,  (y)  And  in  Cowasjee  v.  Thompson,  (2)  where 
ment  ab-  ^^^^  vcudor  elected  to  take  a  bill  at  six  months  in  prefer- 
soiute.  ence  to  the  cash,  less  discount,  it  was  held  in  the  privy 
v.°Thomp-  council  that  this  was  a  "  payment  in  substance,"  mak- 
son.  ing  it  the  vendor's  duty  to  give  up  the  ship's  receipt  for 

the  goods,  and  thus  depriving  him  of  the  right  of  stoppage  in 
Taking  a      transitu.     But  a  man  who  prefers  a  check  on  a  banker 

check  is 

not  such       to  payment  in  money  is  not  considered  as  electing  to 

(u)  Owenson  v.  Morse,  7   T.  R.  64;  B.  ]36;23L  J.  Q.  B.  137.   [In  Chambcr- 

Kearslake  ».  Morgan,  5  T.  R.  513;  Puck-  lin  v.  Perkins,  55  N.  H.  237,  it  appeared 

ford  V.  Maxwell,  6  T.  R.  52 ;  Kendrick  that  the  owner  of  a  lot  of  floor  and  grain 

V.  Lomax,  2    Or.  &  J.  405 ;    Griffiths  v.  sold  and  delivered  it,  and  received  the  ac- 

Owen,  13  M.  &  W.  58;  James  v.  Wil-  ceptances  of  the  purchaser  in  full  pajment 

liams,  13  M.  &  W.  828 ;  Crowe  v.  Clay,  9  and  discharge  of  the  price  therefor,  which 

Ex.  604  ;  Belshaw  v.  Bush,  11  C.  B.  191 ;  the  purchaser  afterwards  refused  to  pay; 

Ford  V.  Beech,  11  Q.  B.  873;  Simon  o.  and  it  was  held  that  the  seller  having  been 

Lloyd,  2  C,  M.  &  R.  187 ;  Helps  v.  Win-  compelled   to   take  up    the    acceptances, 

terbottom,  2  B.  &  Ad.  431 ;  Plimley  v.  might  elect  to  consider  his  agreement  to 

Westley,  2  Bing.  N.  C.  249 ;  Valpy  v,  receive  the  acceptances  in  payment  of  the 

Oakley,  16  Q.  B.  941 ;  Griffiths  v.  Perry,  original  debt  as  rescinded,  and  might  re- 

1  £.  &  £.  680;  28  L.  J.  Q.  B.  204.     [The  cover  the  price  of  the  flour  and  grain  in  a 

rule  stated  in  the  text  prevails  in  most  of  suit  therefor   the    acceptances    being   in 

the  American  states.    See  2  Chitty  Contr*  court  to  be  disposed  of  as  the  safety  of  the 

(11th  Am.  ed.)  1135,  note  (x)  and  cases  defendant  might  require.] 

cited;    Middlesex  v,  Thomas,  5    C.    £•  (y)  Marsh    v.    Pedder,  4  Camp.  267; 

Green,  39 ;   Archibald  v.  Argall,  53  111.  Strong  v.  Hart,  6  B.  &  C.  160 ;  Smith  v. 

307 ;    Guion  v.  Doherty,  43  Miss.  538  ;  Ferrand,  7  B.  &  C.  19  ;  Robinson  v.  Read, 

Syracuse    &c   R.    R.    Co.  v.   Collins,  3  9  B.  &  C.  449  ;  Anderson  v.  Billies,  12  0. 

Lansing  (N.  Y.),  29  ;  Burkhalter  v.  Sec-  B.  499  ;  21  L.  J.  C.  P.  150 ;  Guardians  of 

ond  Nat.  Bank,  42  N.  Y.  538.]  Lichfield  v.  Green,  1   H.  &  N.  884,  and  26 

(x)  Belshaw  v.  Bush,  11   C.  B.  191;  22  L.  J.  Ex.  140. 

L.  J.  C.  P.  24 ;  Tumey  v,  Dodwell,  3  E.  &  (z)  5  Moore  P.  C.  165. 
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take  a  security  instead  of  cash,  for  a  check  is  accepted  ^  «i<^- 
as  a  particular  form  of  cash  payment^  and  if  dishonored 
the  vendor  may  resort  to  his  original  claim  on  the  ground  that 
there  has  been  a  defeasance  of  the  condition  on  which  it  when 
was  taken,  (a)     But  if  a  check  received  in  payment  is   prese'nted 
not  presented  within  reasonable  time,  and  the  drawer  is  *°  ^°*®- 
injured  by  the  delay,  the  check  will  operate  as  an  absolute  pay- 
ment. (J) 

§  732.  Whenever  it  can  be  shown  to  be  the  intention  of  the 
parties  that  a  bill  or  note  should  operate  as  immediate   When  bill 
payment,  then  the  buyer  will  no  longer  be  indebted  for  uken  in 
the  price  of  the  goods,  although  he  may  be  responsible  pa!  ment, 
on  the  security  :  and  the  bill  or  note  given  in  such  case  {jjjjyg^p"® 
may  be  that  of  the  buyer  himself,  (c)  or  that  of  a  third   o^es  the 
person,  on  which  the  buyer  has  indorsed  his  name,  (d)   the  goods. 

§  733.  But  although  a  bill  or  note  be  taken  only  as  conditional 
payment,  yet  as  it  is  primd  facie  evidence  of  payment,   vendor 

the  vendor  who  has  received  it  must  account  for  it  be-   must  ac- 
count for 

fore  he  can  revert  to  the  original  contract  and  demand  bill  or  note, 
payment  of  the  price.     In  Price  v.  Price  (e)  the  defend-   received 
ant  pleaded  to  an  action  of  debt  that  he  had  given  his   con'^i'tfonal 
promissory  note  at  six  months  to  the  plaintiff,  who  took   ^fo^^he 
and  received  it  "  for  and  on  account  "  of  the  debt.     Rep-  J?"  *"®  ^^^ 

*^      the  price. 

lication,  that  the  time  had  expired  before  the  com-  p^jce «. 
mencement  of  the  action,  &c.  and  that  the  defendant  ^"*^' 
had  not  paid.  Special  demurrer,  assigning  for  causes,  pleading  in 
that  the  replication  did  not  show  that  the  plaintiff  held  ^"^'^  ^*^'- 
the  note,  and  that  it  was  consistent  with  the  replication  that  the 
note  might  have  been  indorsed  away,  and  payable  to  some  other 
person.  Joinder  in  demurrer.  Held,  after  consideration,  Parke 
B.  giving  the  judgment  of  the  court,  that  it  lay  on  the  defendant 
to  make  the  first  averment  that  the  note  had  been  indorsed  away, 

(a)  Ererett  v.  Collins,  2  Camp.  515;  Byles  t;.  Bills,  p.  19  (9th  ed.) ;  [Smith  r. 

Smith  17.  Ferrand,  7  B.   &  C.  19;  per  Miller,  43  N.  Y.  171.] 

Patteson  J.  in  Pearce  v.  Davis,  1  M.  &  (c)  Sibree  v.  Tripp,  15  M.  &  W.  23; 

Rob.  365  ;  Hoagh  i;.  May,  4  Ad.  &  £.  954 ;  Guardians  of  Lichfield  v.  Green,  1  H.  & 

Caine  v.  Coulson,  1  H.  &  C.  764;  32  L.  N.  884;  26  L.  J.  Ex.  140. 

J.  Ex.  97;  [Weddigen  v.  Boston  Elastic  (d)  Sard  v.  Rhodes,  1  M.  &  W.  153; 

Fabric    Co.    100    Mass.  422 ;    Small    t;.  Brown  v.  Eewley,  2  B.  &  B.  518 ;  Cam- 

Fr&nklin  Mining  Co.  99  Mass.  277.]  idge  v.  Allenby,  6  B.  &  C.  381 ;  Lewis  v. 

(h)  Hopkins  v.  Ware,  L.  R.  4  Ex.  268;  Lyster,  2  C,  M.  &  R.  704. 

(e)  16M.&  W.  232. 
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it  being  his  otun  note^  which  he  was  bound  to  pay,  and  not  on 
the  plaintiff  to  aver  the  negative  in  his  replication ;  overruling 
Mercer  v.  Cheese ;  (/)  but  secus^  if  it  had  been  the  note  of  a 
third  person. 

§  734.  It  will  be  perceived  that  it  was  taken  for  granted  in  the 
Reason  above  case  that  the  vendor  could  not  recover  the  price 
must^M-  °^  if  ^6  ^ad  parted  with  the  negotiable  security,  and  the 
the°Becu-  reason  is  obvious,  for  the  buyer  would  thus  be  com- 
ity- pelled  to  pay  twice,  once  to  the  vendor,  and  again  to  the 
holder  of  the  bill ;  and  the  vendor  would  thus  receive  payment 
twice,  once  when  he  passed  away  the  bill,  and  again  when  he  ob- 
Bannej  v.  tained  the  price.  And  on  this  principle  it  was  held,  in 
Poyntz.  Bunney  v.  Poyntz,  (^)  that  the  vendor  who  had  nego- 
tiated the  bill  without  making  himself  liable,  had  converted  the 
Vendor  Conditional  into  an  absolute  payment.  The  facts  were 
negotiated  *^^^  ^^^  agent,  who  had  received  the  buyer's  notes  in 
bin  with-  payment,  discounted  them  with  the  agent's  banker,  giv- 
dorsing  it,  ing  his  own  indorsement.  The  vendor  had  not  indorsed 
conditional  them.  Held,  that  the  vendor  had  received  payment,  and 
lute  pay-  could  not  recover  from  the  buyer,  though  the  notes  were 
™®*^**  not  paid  and  the  agent  had  become  bankrupt.  Plainly, 
if  the  vendor  had  been  allowed  to  recover,  the  buyer  would  still 
have  remained  liable  to  pay  a  second  time  to  the  banker  who 
held  his  notes.  But  where  the  vendor  had  indorsed  the  note  re- 
Miles  V,  .  ceived  on  paying  it  away,  it  was  held,  in  Miles  v.  Gor- 
Gorton.        ^^^  ^^^  ^^^^  ^^  ^j^^  bankruptcy  of  the  buyer,  his  lien  of 

^™hu^"  unpaid  vendor  revived.  The  learned  author  of  Smith's 
<^**®-  Mercantile  Law  (i)  observes  of  this  case,   with   what 

seems  great  propriety,  that  although  the  vendor  was  responsible 
for  the  bill  he  had  indorsed  and  passed  away,  yet  till  he  had  act- 
ually paid  it  he  ought  not  to  have  been  allowed  to  sue  for  the 
price  of  the  goods  sold,  on  the  general  principle  that  it  is  a  good 
defence  to  an  action  for  any  debt  that  a  negotiable  bill  given  for  it 
is  outstanding  in  other  hands.  (A;) 

§  735.  If  the  bill  or  note  given  in  payment  by  the  buyer  be  not 
Where  bill  his  own,  but  that  of  some  third  person,  on  which  he  has 
given  by      Qot  put  his  name,  and  is  therefore  only  secondarily  liable, 

(/)  4  M.  &  G.  804.  •  (t)  P.  539. 

(g)  4  B.  &  Ad.  568.  (k)  Belshaw  v.  Bnsh,  11  C.  B.  191 ;  22 

(A)  2  C.  &  M.  504.  L.  J.  C.  P.  24. 
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then  it  lies  upon  the  vendor  to  allege  and  prove  the   „"f  J^j^* 
dishonor  of  it  in  an  action  asrainst  the  buyer  for  the  ?wd,  and 

,  ,     ,  IS  not  m- 

price  ;  (Z)  and  the  vendor  in  such  a  case  is  bound  to  use  doned  by 
due  diligence  in  taking  all  the  steps  necessary  to  obtain   y^'<]or 
payment  of  the  security,  and  to  preserve  the  rights  of  ?J,"/^|^^,°^ 
the  buyer  against  all  the  parties  to  the  instrument  who  gcQce  in 
were  liable  for  its  payment  to  the  buyer  when  he  passed  it. 
it  to  the  vendor  ;  and  in  default  of  the  performance  of  this  duty, 
the  buyer  is  discharged  from  the  obligation  of  paying   q^  ^^^^^^ 
either  the  price  of  the  goods  or  the  bill  or  note  given  as  T[|"  be  dia- 
conditional  payment,  (m)    The  leading  case  on  this  sub-  from  pa^- 
ject  is  Camidge  v.  AUenby.  (ri)     The  buyer  gave   the   price. 
vendor  in  payment  for  goods  sold,  at  York,  on  Saturday,   Camidge  v. 
the  10th  December,  country  bank-notes  of  a  bank  at   '^^®°^^- 
Huddersfield.     The  notes  were  given  at  three  o'clock  in  the  after- 
noon, and  the  bank  had  stopped  payment  at  eleven  o'clock  the 
same  morning,  neither  party  knowing  the  fact  when  the  payment 
was  made.     The  vendor  did  not  circulate  the  notes,  nor  present 
them  to  the  bankers  for  payment,  and  on  the  following  Saturday, 
the  17th  December,  asked  the  vendee  to  pay  him  the  amount  of 
the  notes,  offering  at  the  same  time   to  return   them.     Held, 
that  the  notes  were  either  taken  as  money,  in  which   case  the 
risk  of  everything  but  forgery  was  assumed  by  the  party  receiv- 
ing them,  (o)  or  that  they  were  received  as  negotiable  instru- 
ments, in  which  case  the  vendor  had  discharged  the  buyer  by  his 
laches.  (/>)    In  Smith  v.  Mercer  ( j)  the  buyer  gave  a  bill  smith  «. 
drawn  by  Bamed's  Bank  in  Liverpool,  on  London,  on   ^®'^®^- 
the  20th  February.    The  vendor  put  it  in  circulation,  and  the 
bill  was  not  presented  for  acceptance  in  London  till  the  23d  April, 
when  it  was  dishonored,  Bamed's  Bank  having  failed  on  the  19th 
April.     No  notice  of  dishonor  was  given  to  the  huyer^  and  it  was 
held  that  he  was  discharged ;  the  court  holding,  as  in  Camidge  v. 

(I)  Price  V.  Price,  16  M.  &  W.  232.  Rowe,  3  M.  &  S.  362  ;  Bridges  v.  Berry,  3 

(m)  [See  Middlesex  v.  Thomas,  5  C.  E.  Taunt.  130 ;  Soward  v.  Palmer,  8  Taunt. 

Green,  39 ;  Mehlbei^  v.  Fisher,  24  Wis.  277. 

607.]  (q)  L.  R.  3  Ex.  51 ;  37  L.  J.  Ex.  24. 

(n)  6  B.  &  C.  373.  But  see  Swinjard  v.  Bowes,  5  M.  &  S. 

(o)  See,  on  this  point.   Guardians   of  62;  Van  Wart  v.  WooUej,  3  B.  &  C. 

Lichfield  v.  Green,  1  H.  &  N.  884 ;  26  L.  439 ;  Hitchcock  v.  Humfrey,  5  M.  &  G. 

J.  Ex.  140.  563. 

(p)  See,  also,  as  to  laches,  Bishop  v. 
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Allenby,  that  the  vendor  either  took  the  bill  as  cash,  in  which 
case  there  was  no  liability ;  or  as  a  negotiable  security,  and  then 
the  buyer  could  not  be  in  a  worse  position  than  if  he  had  indorsed 
the  bill,  and  was  therefore  entitled  to  notice  as  an  indorser,  in 
default  whereof  he  was  discharged. 

§  736.  But  in  this  case  of  country  bank-notes  there  would  be 
Country  ^o  laches  in  the  mere  failure  to  present  the  notes  for  pay- 
bank-notes,   ^g^j.  ^^  ^^Q  bankers'  on  finding  that  they  had  failed,  if 

the  notes  were  returned  to  the  buyer  within  a  reasonable  time,  (r) 
Vendor  In  Crowe  V.  Clay,  («)  in  exchequer  chamber,  it  was 
cover  price  held,  reversing  the  judgment  of  the  exchequer  of  pleas, 
lost  Uie"ili  given  (i)  that  the  vendor  could  not  recover  the  price  of 
conditional  the  goods  sold  when  he  had  lost  the  acceptance  by  the 
payment  buyer,  and  could  not  return  it.  Of  course  if  the  lost 
bill  were  afterwards  found,  the  right  would  revive,  (u)  In  Al- 
Or  if  he  <lerson  V.  Langdale  (x)  the  vendor  was  held  to  have  lost 
?h*b'i?^**^  his  right  to  recover  against  the  buyer  by  altering  the 
given  to  bill  given  in  payment  so  as  to  vitiate  it,  and  thus  destroy- 
ing the  buyer's  recourse  against  antecedent  parties.  Lord 
Tenterden  agreeing  with  the  rest  of  the  court  that  his  ruling  to 
But  where  the  contrary,  at  nisi  prius,  was  erroneous.  But  where 
loses  no  re-   the  buyer  is  the  party  primarily  liable,  so  that  he  is  not 

course  on       ••jti.  j.ji.  !.•• 

antecedent  injured  by  losmg  recourse  on  any  antecedent  parties  m 
Sie  i^tera-  consequence  of  the  alteration,  the  vendor  may  recover 
do"may  ^^  *'^®  Original  contract  after  the  term  of  credit  has  ex- 
^cg  ®'  pired,  (y)  notwithstanding  the  alteration.  It  was  held, 
ijoU  ^  in  Rolt  v.  Watson,  («)  that  the  vendor  could  recover  on 
Watson.  the  original  contract,  even  without  producing  a  negoti- 
able security  given  to  him  by  the  buyer  in  payment,  on  proof  that 
the  bill  drawn  to  the  vendor's  order  had  been  lost  without  in- 
Overruied    dorsemeut  by  him,  and  could  not  therefore  be  neffoti- 

m  Romuz  i-r»i«  t-i»t»  r>i  X 

V  Crowe,  ated.  But  this  case  was  overruled  m  Romuz  v.  Crowe,  (a) 
and  the  rule  now  is  that  if  the  instrument  was  negotiable  in  form, 
there  can  be  no  recovery  on  the  original  contract  without  pro- 

(r)  Robson  v.  Oliver,  10  Q.  B.  104 ;        (y)  Atkinson  v,  Handon,  2  Ad.  &  E. 

Bogers  v,  Langford,  1  C.  &  M.  637.  628. 

(s)  9  Ex.  604.  (z)  4  Bing.  273. 

(0  8  Ex.  295.  (a)  1  Ex.  167.    And  see  Hansard  v. 

(u)  Dent  V.  Dunn,  3  Camp.  296.  Robinson,  7  B.  &  C.  90. 
(x)  3  B.  &  Ad.  661. 
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ducing  it ;   otherwise  if  the  bill  or  note  was  not  negotiable  in 
form.  (4) 

§  737.  If  a  bill  or  note  be  indorsed,  and  given  by  the  buyer  to 
the  vendor,  merely  as  a  collateral  security,  the  duty  of  Where  bill 
the  vendor  is  the  same  as  if  the  bill  had  been  given  in  S)iiaterai" 
conditional  payment ;  and  if  he  neglect  to  present,  or  ^^Im^i 
to  give  notice  of  dishonor  to  the  buyer,  the  buyer  will  ^"^y- 
be  discharged  from  liability  on  the  bill,  and  the  laches  will  op- 
erate so  as  to  constitute  the  bill  absolute  payment  for  its 
amount.  ((?) 

§  738.  In  one  case  where  goods  were  sold  for  cash,  the  buyer 
refused  to  pay  cash,  and  gave  the  vendor  his  own  dis-   Where 
honored  acceptance,  past  due,  and  the  payment  was  held   Mie  for 
good  in  the  absence  of  fraud.     But   the  decision   pro-  ^^^m  IIb 
ceeded  on  the  ground  of  an  implied  assent  to  this  mode  J^"  <***" 

'^  ^  ,      honored 

of  payment  by  the  vendor,  who  had  not  returned  his  note. 
dishonored  acceptance  when  sent  to  him  in  lieu  of  cash.  ((2) 

§  739.  When  the  agreement  is  that  the  price  of  the  goods  sold 
shall  be  paid  in  a  negotiable  security,  held  by  the  buyer,   Where 
to  which  he  is  no  party,  and  for  the  payment  of  which  which  the 
he  is  not  to  be  answerable,  this  may  be  considered  as  a   „"^tJ  {J^ 
species  of  barter,  as  was  said  by  Lord  Ellenborough  in  J^P**?4n* 
Read  v.  Hutchinson.  (<?)    Or  the  bills  given  by  the  buyer  for  price, 
may  be  deemed  to  have  passed  as  cash,  just  as  if  they  were  Bank 
of  England  notes,  as  was  said  in  Camidge  v.  AUenby,  (/)  and  in 
Guardians  of  Lichfield  v.  Green.  (^)    If  the  securities  thus  passed, 
however,  were  forged  or  counterfeited ;  or  if  not  what  on 
their  face  they  purport  to  be,  as  if  they  appeared  to  be  forged  se- 
foreign  bills  needing  no  stamp,  but  were  really  domestic  given  in 
bills,  invalid  for  want  of  a  stamp,  the  vendor  would  have  P*^™®"*- 

(6)  Wain  9.  Bailey,  10  Ad.  &  E.  616;  balance  of   the  contract    price  over  the 

Bamnz  v.  Crowe,  1  Ex.  167 ;    Price  v,  amount  due  on  the  note.    It  was  held, 

Price,  16  M.  &  W.  232-243;  Hansard  1;.  that  if  A.  did  not  give  np  the  note,  B. 

Bobinaon,  7  B.  &  C.  90.    And  see  Na-  might  recover  from  him  the  full  contract 

tional     Savings'    Bank    Association    v,  price  of  the  goods.    Gray  v.  White,  108 

Tranah,  L.  R.  2  C.  P.  556.  Mass.  228.] 

(c)  Peacock  v.  Pursell,  14  C.  B.  N.  S.        («)  3  Camp.  352.     [See  Wise  v.  Chase 
728  ;  32  L.  J.  C.  P.  266.  44  N.  Y.  337.] 

(d)  Mayer  v.  Nyas,  1  Bing.  811.     [A.        (/)  6  B.  &  C.  373. 

bought  goods  of  B.  for  a  certain  sum  to        (g)  1  H.  &  N.  884 ;  29  L.  J.  Ex.  140. 
be  paid  by  giving  np  a  promissory  note  of   And  see  Fydell  v.  Clark,  1  Esp.  447. 
B.,  which  he  held,  and  paying  in  cash  the 
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the  right  to  rescind  the  sale  for  failure  of  consideration,  as  ex- 
plained  in  the  chapter  on  that  subject.  (A)     And  if  the 
known  by    securities,  though  genuine,  were  known  to  the  buyer  to 
to  be  be  worthless  when  he  passed  them,  his  conduct  would  be 

wort  €88.  (jgemed  fraudulent,  (t)  and  the  vendor  would  be  entitled 
to  rescind  the  sale,  and  bring  trover  for  the  goods,  as  shown  in 
the  chapter  on  Fraudulent  Sales.  (A:) 

§  740.  In   Hodgson    v.   Davies,  (J)   Lord    EUenborough   held, 

Sale  for       where  a  sale  was  made  on  credit  for  bills  at  two  and 

approved     four  months :  1st.  That  the  vendor  must  accept  or  re* 

*  ]'  lect  the  bills  offered  within  a  reasonable  time,  and  five 

Hodgson  0.    • 

Davies.  dajs  Were  held  too  long  a  time  to  reserve  the  right  of 
rejection.  2d.  That  a  sale  for  bills  does  not  mean  approved  bills^ 
and  parol  evidence  to  that  effect  is  not  admissible  when  the  writ- 
ten contract  mentions  "  bills  "  only.  3d.  That  an  approved  bill 
means  a  bill  to  which  no  reasonable  objection  could  be  made,  and 
which  ought  to  be  approved. 

§  741.  Payment  properly  made  to  a  duly  authorized  agent  of 
Payment      the  vendor  is,  of  course,  the  same  as  if  made  to  the  ven- 

to  agents. 

Who  are  ^^^  himself.  Without  entering  into  the  general  doc- 
agents         trines  of  the  law  of  agency,  it  may   be  convenient  to 

to  receive  ,  .  -o        j '  ,/  ^ 

price.  point  out  that  m  contracts  of  sale  certain  agents  have 

been  held  entitled  to  receive  payment  from  their  known  general 
Factors  are.  authority.  Thus,  a  factor  is  an  agent  of  a  general  char- 
Brokers  acter,  entitled  to  receive  payment  and  give  discharge  of 
"*^^  the  price  ;  (m)  but  a  broker  is  not,  for  he  is  not  intrusted 

with  the  possession  of  the  goods,  (w)  In  Kaye  v.  Brett,  (o) 
Shopman.     Parke  B.,  delivering  the  judgment  of  the   court,  said: 

(A)  Ante,  book  in.  ch.  i.      [See  the  who  so  took  it  was  entitled  to  recover  of 

points  stated  and  cases  collected  upon  this  the  party  of  whom  he  took  it  the  amonnt 

subject,  in   2   Chitty  Contr.  (1 1th  Am.  of  the  original  debt.    Roberts  v.  Fisher, 

ed.)   1106,   and   note  {x^) ;    Goodrich  v.  43  N.  T.  159.    See  Wright  t;.  Lawton,  37 

Tracey,  43  Vt  314.]  Conn.  167.] 

(t)  Read  v,  Hutchinson,  3  Camp.  352;  {k)  ArUe,%4SS  etseq.    [See  Stewart  v. 

Noble  V.  Adams,  7  Taant.  59 ;  Stedman  Emerson,  52  N.  H.  301.] 

V.  Gooch,  1  Esp.  3  ;  Hawse  v.  Crowe,  R.  (/)  2  Camp.  530. 

&  Mood.  414  ;  per  Bayley  J.  in  Camidge  (m)  Drinkwater  i;.  Goodwin,  Cowp.  251 ; 

V.  Allenby,  6  B.  &  C.  373-382.     [Where  a  Hornby  t;.  Lacy,  6  M.  &  S.  166  ;  Fish  v, 

promissory  note  the  maker  of  which,  un-  Kempton,  7  C.  B.  687. 

known  to  both  parties,  was  insolvent,  had  (n)  Baring  v,  Corrie,  2  B.  &  A.  137 ; 

beeu  taken  in  payment  and  dischaige  of  a  Campbell  v.  Hassel,  1  Stark.  233. 

precedent  debt,  it  was  held  to  be  a  case  of  (o)   5  Ex.  269 ;   Jackson  v.  Jacob,  5 

mutual  mistake  of  fact,  and  that  the  party  Scott,  79. 
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*'If   a  shopman,   who   is   authorized  to  receive  payment  over 
the  counter  only,  receives  money  elsewhere  than  in  the  shop,  the 
payment  is  not  good.     In  Barrett  v,  Deere  (p)  Lord  Pewon 
Tenterden  held  that  payment  to  a  person  sitting  in  the  paren*^a- 
counting-room,  and  appearing  to  be  intrusted  with  the  ^»o"ty- 
conduct  of  the  business,  is  a  good  payment ;  and  the  same  learned 
judge  held  a  tender  under  similar  circumstances  to  be  valid,  (j) 
An  auctioneer  employed  to  sell  goods  in  his  possession  auc- 
for  ready  money,  has  in  general  authority  to  receive  ^**°®®"- 
payment  for  them,  but  the  conditions  of  the  sale  may  be  such  as 
show  that  the  vendor  intended  payment  to  be  made  to  himself, 
and  in  such  case  a  payment  to  the  auctioneer  would  not  bind  the 
vendor ;  (r)  and  it  is  plain  that  if  the  auctioneer  acts  as  a  mere 
crier  or  broker,  for  a  principal  who  has  retained  the  possession  of 
the  goods,  the  auctioneer  has  no  implied  authority  to  receive  pay- 
ment of  the  price.     A  wife  has  no  general  authority  ^    ^    j* 
receive  payment  for  a  husband,  and  a  payment  to  her  of 
money  even  earned  by  herself  will  not  bind  the  husband,  without 
proof  of  authority  express  or  implied.  («) 

§  742.  The  general  rule  of  law  is,  that  an  agent  who  makes  a 
sale  may  maintain  an  action  against  the  buyer  in  respect  purchaser 
of  his  privity,  and  the  principal  may  also  maintain  an   '^™o"^\"y 
action,    in   respect   of  his  interest  ;(^)  but   where  the   principal  so 
agent  has  himself  an  interest  in  the  sale,  as  for  example,   agent's 
a  factor  or  auctioneer,  for  his  lien,  a  plea  of  payment  to 
the  principal  is  no  defence  to  an  action  for  the  price  by  the  agent, 
unless  it  show  that  the  lien  of  the  agent  has  been  satisfied,  (u) 
In  Catterall  v.  Hindle  (x)  a  full  exposition  of  the  law  as  payment 
to  the  authority  to  receive  payment  conferred  on  agents  J^J^be^j^ 
to  sell,  was  given  in  the  decision  pronounced  by  Keat-  money  in 

{p)  M.  &  M.  200.  81 ;  Drinkwater  v,  Goodwin,  Ck>wp.  251 ; 

{q)  Willinott  V.  Smith,  M.  &  M.  238.  Robinson  v.  Rutter,  4  E.  &  B.  954 ;  24  L. 

(r)  Sjkes  v.  Giles,  5  M.  &  W.  645.   See  J.  Q.  B.  250,  in  which  Coppin  v.  Walker, 

Capel  V.  Thornton,  3  C.  &  P.  352 ;  Wil-  7  Taunt.  237,  and  Coppen  v,  Craig,  7 

liams  u.  Millington,  1  H.  BI.  81  ;  Williams  Taunt.  243,  are    reviewed.      See,    also, 

V,  Brans,  L.  B.  1  Q.  B.  352;  35  L.  J.  Q.  Grice  v.  Eendrick,  L.  R.  5  Q.  B.  340. 
B.    Ill;    [Broaghton    v,    Silloway,    114        (x)  L.  R.  I  C.  P.  186;  35  L.  J.  C.  P. 

Mass.  71;  Taylor  v.  Wilson,  11  Met.  44.]  161.    The  decision  in  this  case  was  re- 

(s)  Offley  V.  Clay,  2  M.  &  G.  172.  versed  on  appeal,  the  exchequer  chamber 

(t)  Per  Lord  Abinger  in  Sykes  v.  Giles,  being  of  opinion  that  the  case  involved  a 

5  M.  &  W.  645.  question  of  fact  which  had  not  been  sub- 

(tf)  Williamfl  v.  Millington,  1  H.  Bl.  mitted  to  the  jary.    L.  B.  2  C.  P.  368. 


686  PERFORMANCE  OF  THE  CONTRACT.  [BOOK  IV. 

asnai  Jng  J.     It  IS  not  necessary  to  give  the  facts,  somewhat 

busiDess.  complicated,  to  which  the  law  was  applied.  The  princi- 
ples were  thus  stated  :  "  That  a  broker  or  agent  employed  to  sell, 
has  primd  facie  no  authority  to  receive  payment,  otherwise  than 
in  money,  according  to  the  usual  course  of  business,  has  been  well 
established  ;  (y)  and  it  seems  equally  clear  that  if,  instead  of  pay- 
ing money,  the  debtor  writes  off  a  debt  due  to  him  from  the  agent, 
such  a  transaction  is  not  payment  as  against  the  principal,  who  is  no 
party  to  the  agreement,  though  it  may  have  been  agreed  to  by  the 
agent;  see  the  judgment  of  Abbott  C.  J.  in  Russell  v.  Bangley, 
4  B.  &  A.  398;  Todd  v.  Reid,  4  B.  &  A.  210 ;  the  authority  of 
which,  upon  this  point,  is  not  affected  by  the  correction  as  to  a 
fact  by  Parke  B.  in  Stewart  v.  Aberdein,  4  M.  &  W.  224.  (z) 
It  has  also  been  held  by  this  court,  in  the  case  of  Underwood  v. 
Nicholls,  (a)  that  the  return  to  the  agent  of  his  check,  cashed  for 
him  by  the  debtor  a  few  days  before,  was  not  part  payment  as 
against  the  principal.  ^  It  amounts  to  no  more,'  said  Jervis  C.  J., 
*'  than  the  debtor  seeking  to  discharge  his  debt  to  the  principal, 
by  writing  off  a  debt  due  to  him  from  the  agent,  which  he  has  no 
right  to  do.'  We  think  the  present  case  the  same  in  principle 
with  Underwood  v.  Nicholls."  .... 

§  743.  "  It  is  right  to  notice,  though  it  was  not  pressed  in  ar- 
Del credere  gument  as  Creating  a  distinction,  that  Armitage  acted 
does  not  under  a  del  credere  commission  from  the  plaintiff.  We 
a^n?8  au-  think  this  makes  no  material  difference  as  to  the  ques- 
this^re-^"  tion  raised  in  the  case.  The  agent  selling  upon  a  del 
spect.  credere  commission  (J)  receives  an  additional  considera- 

tion for  extra  risk  incurred,  but  is  not  thereby  relieved  from  any 
of  the  obligations  of  an  ordinary  agent  as  to  receiving  payments 
on  account  of  his  principal."  (c) 

(y)  [See  Sangston  v.  Maitland,  11  Gill  Honghton  v.  Matthews,  3  B.  &  P.  489. 

&  J.  286.]  See,  also,  Story  oo  Agency,  §  33 ;  Horabj 

(z)  [1  ChittjContr.  (llthAro.  ed.)306,  v.  Lucy,  6  M.  &  S.   166;  Couturier  v, 

and  note  (x).]  Hastie,  8  Ex.  40 ;  Ex  parte  White,  in  re 

(a)  17  C.  B.  239 ;  25  L.  J.  C.  P.  79.  Neyille,  L.  R.  6  Ch.  App.  397. 

(h)  A  del  credere  commission  was  de-        (c)  See,  also,  Bartlett  v.  Pentland,  10 

fined  by  Lord  Ellenborough  in  Morris  v,  B.  &  C.  760;  Underwood  t;.  Nicholls,  17 

Cleasby  (4  M.  &  S.  566),  as  *'  the  premium  C.  B.  239 ;  25  L.  J.  C.  P.  79  ;  Favenc  o. 

or  price  given  by  the  principal  to  the  factor  Bennett,  1 1  East,  36.    [As  to  the  authority 

for  a  guaranty."     Disapproval  was  ex-  of  agents  to  sell  on  credit.  Daylight  Bui^ 

pressed  by  his  lordship  of  the  dicta  in  ner  Co.  v.  Odlin,  51  N.  H.  56,  59,  60;  1 

Grove  v.  Dubois,  1  T.  B.   112,  and  in  Chitty  Contr.  (11th  Am.  ed.)  295,  and 


PART  in.]  PAYMENT  AND  TENDER.  687 

§  744.  In  Williams  v.  Evans  ((2)  the  terms  of  an  auction  sale 
were  that  purchaser  should  pay  down  into  the  hands  of   wuiiams 
the  auctioneer  a  deposit  of  5«.  in  the  pound  in  part  pay-  Auctioneer 
ment  of  each  lot,  remainder  on  or  before  the  delivery  of  1?®  P°  *"" 

'  *^  thorny  to 

the  goods.  The  sale  was  on  2d  November,  and  the  receive  an 
goods  to  be  taken  away  by  the  evening  of  the  3d.  A  as  cash, 
purchaser  of  some  of  the  goods  at  first  sale  having  failed  to  comply 
with  the  conditions,  his  lot  was  resold  on  the  4th  on  the  same  con- 
ditions, and  bought  by  the  defendant,  and  delivered  to  him  on  the 
7th.  On  that  day  the  plaintiff,  doubting  the  auctioneer's  solvency, 
told  the  defendant  not  to  pay  him  any  money.  The  defendant 
proved  that  he  had  paid  the  auctioneer  on  the  4th  a  part  of  the 
price  in  money,  and  had  given  him  for  the  remainder  a  bill  of  ex- 
change for  15Z.  7«.  on  the  5th  November,  accepted  by  a  third  per- 
son, which  was  paid  on  the  9th,  and  that  the  auctioneer  had  agreed 
to  take  this  bill  as  cash.  The  jury  found  the  payment  to  be  a 
good  one.  Held,  not  a  good  payment  for  the  15i.  7«.,  the  auc- 
tioneer having:  no  authority  to  accept  the  bill  as  cash,   SembU, 

,   ^^   ,  "^  •'■  ,  MCtf «,  as  to 

but  semble^  it  might  have  been  a  good  payment  if  made  check, 
by  check,  if  the  jury  had  found  it  to  be  so ;  in  accordance  with 
the  dictum  of  Holt  C.  J.  in  Thorold  v.  Smith,  (e) 

§  745.  In  Ramazotti  v.  Bowring  (/)  the  facts  were  that  the 
plaintiff  in  an  action  of  debt  for  wine  and  spirits  sup-   Agent  in 
plied  to  the  defendant,  gave  evidence  that  he  was  the  J^^pJeMnt- 
owner  of  a  business  carried  on  under  the  name  of  "  The  i°^^^*"il®^' 

as  owner. 

Continental  Wine  Company,"  and  that  the  goods  had  Ramazotti 
been  delivered  by  that  company  to  the  defendant.  It  ^'  ^*"°«- 
was  proven,  however,  that  one  Nixon,  the  plaintiff's  son-in-law, 
had  been  employed  by  him  as  clerk  and  manager  in  the  business, 
and  had  told  the  defendant  that  the  business  was  his  own,  and 
had  agreed  to  furnish  the  goods  to  the  defendant  in  part  payment 
of  a  debt  due  by  Nixon  to  the  defendant.  The  goods  were  re- 
ceipted for  as  follows  :  — 

note  (jr) ;  Riley  v.  Wheeler,  44  Yt.  189;  (e)  U    Mod.    87.    And    see,    on    this 

Dresden,  School  District  in,  t;.  ^tna  Ins.  point,  Bridges  v.  Garrett,  L.  R.  4  C.  P. 

Ck).  62  Maine,  330,  and  cases  cited ;  Boor-  580 ;  reversed  in  exchequer  chamher,  L.  R. 

man  v.  Brown,  3  Q.  B.  511 ;  Parsons  v.  5  C.  P.  451. 

Martin,  11  Gray,  115.]  (/)  •?  C.  B.  N.  S.  851  ;  29  L.  J.  C.  P. 

[d)  L.  R.  1  Q.  B.  352;  35  L.  J.  Q.  B.  30;  [1  Chitty  Contr.  (11th  Am.  ed.)  306, 

111.  307.] 
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18th  October,  1868. 
Mr.  Bowring,  —  Please  receive  twelve  bottles  Martell's  brandy. 

R.  A.  Abundell. 
From  the  Continental  Wine  Company.     G.  Ramazotte. 

Arundell,  who  signed  the  receipt,  was  one  of  the  defendants  in  the 
action.  Invoices  were  sent  for  other  goods,  not  containing  the 
plaintiff's  name,  but  headed  "  The  Continental  Wine  Company," 
and  in  one,  the  words  "  J.  Nixon,  Manager,"  were  written  under- 
neath. The  learned  common  Serjeant  left  to  the  jury  the  ques- 
tion whether  Nixon  or  the  plaintiff  was  the  owner  of  the  business, 
telling  them  that  if  Nixon  was  the  owner,  the  verdict  should  be 
for  the  defendants,  but  that  if  the  plaintiff  was  the  owner,  he  was 
entitled  to  recover.  The  court  held  this  a  misdirection,  Erie  C. 
J.  saying :  "  The  proper  question  to  have  asked  the  jury  would 
have  been,  whether  they  were  of  opinion  that  the  plaintiff  had 
enabled  Nixon  to  hold  himself  out  as  being  the  owner  of  these 
goods,  and  whether  Nixon  did  in  fact  so  hold  himself  out  to  the 
defendants  as  such  owner.  Then,  if  the  jury  should  find  that  such 
was  the  case,  I  am  of  opinion  that  an  undisclosed  principal,  adopt- 
ing the  contract  which  the  agent  has  so  made,  must  adopt  it  in 
omnibuSj  and  take  it,  therefore,  subject  to  any  right  of  set-off 
which  may  exist."  The  learned  judges  all  intimated,  however, 
that  there  had  been  no  contract  of  sale  at  all,  that  the  goods  had 
been  misappropriated  by  the  agent,  and  that  the  plaintiff  might 
have  recovered  in  trover  for  the  tort,  but  that  in  an  action  on  the 
contract,  he  was  bound  to  adopt  the  whole  contract.  (^) 

§  745a.  In  Pratt  v.  Willey  (A)  it  appeared  that  the  defendant, 
Pratt  V,  ^  tailor,  made  a  bargain  with  one  Surtees  to  furnish  him 
waiey.  clothes  on  credit,  for  which  Surtees  agreed  to  furnish 
the  defendant  on  credit  coals,  which  he  represented  as  belonging 
to  himself,  and  gave  a  card  on  which  was  written,  ^^  Surtees,  coal 
merchant,  &c."  The  coals  really  belonged  to  the  plaintiff,  who 
had  employed  Surtees  as  his  agent  to  sell  them,  and  when  the 
coals  were  sent,  the  name  of  the  plaintiff  was  on  the  tickets  as  the 
seller.  On  these  facts.  Best  C.  J.  told  the  jury  that  the  defend- 
ant ought  to  have  made  inquiries  into  the  nature  of  the  situation 

(g)  See,  also,  Semenza  v,  Brinsley,  34        (A)  S  C.  &  P.  350. 
L.  J.  C.  P.  161 ;  Drakeford  v.  Piercj,  7 
B.  &  S.  515. 
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of  Surtees,  and  should  not  have  dealt  with  him  as  principal.     The 
question  was  left  to  the  jury,  who  found  for  the  plaintiff. 

§  746.  Where  the  purchaser  owes  more  than  one  debt  to  the 
vendor,  and  makes  a  payment,  it  is  his  right  to  apply,  Appropn- 
or,  in  technical  language,  appropriate,  the  payment  to  paymento. 
whichever  debt  he  pleases,  (i)     If  the  vendor  is  unwill-   ^"^^'ht*to 
ing  to  apply  it  to  the  debt  for  which  it  is  tendered,  he   make  the 
must  refuse  it,  and  stand  upon  his  rights,  as  given  to  him   tion. 
by  law,  whatever  they  may  be.     And  it  makes  no  difference  that 
the  creditor  may  say  he  will  not  accept  the  payment  as  offered,  if 
he  actually  receive  it,  for  the  law  regards  what  he  does^  not  what 
he  says,  (k)     And  if  money  be  received  by  the  creditor  Monev  re- 
on  account  of^the  debtor,  without  the  latter's  knowledge,   creditor  on 
the  right  of  the  debtor  to  appropriate  it  cannot  be  af-  d^"? ' 
fected  by  the  creditor's  attempt  to  apply  it  as  he  chooses  J^^^p", 
before  the  debtor  has  an  opportunity  of  exercising  his  knowledge. 
election.  (Z) 

§  747.  The  debtor's  election  of  the  debt  to  which  he  applies  a 
payment  may  be  shown  otherwise  than  by  express  words.  Appropria- 
A  payment  of  the  exact  amount  of  one  of  several  debts  debtormay 
was  said  by  Lord  EUenborough  (m)  to  be  "  irrefragable  ^  impUca- 
evidence  "  to  show  that  the  payment  was  intended  for  ^P^ '™™ 
that  debt :  (n)  and  in  the  same  case,  where  the  circum-  stances. 
stances  were  that  the  debtor  owed  one  debt  past  due,  and  another 
not  yet  due,  but  the  latter  was  guarantied  by  a  security  given  by 
his  father-in-law,  these  facts,  connected  with  proof  of  an  allowance 
of  discount  by  the  creditor  on  a  payment  made,  were  held  conclu- 
sive to  show  that  the  debtor  intended  to  favor  his  surety,  and  to 
appropriate  the  payment  to  the  debt  not  yet  due.  (n^)     So  if  a 

(i)  [See  2  Chitty  Contr.  (11th  Am.  ed.)  1111,  and  note  (o) ;  Reed  v.  Boardman,  20 

1110,  and  note  (ni) ;  King  v.  Andrews,  30  Pick.  441.] 

Ind.  429 ;  Nntall  v.  Brannin,  5  Bush  (Ky.),  (/)  Waller  v.  Lacy,  1  M  &  G.  54. 

11;  McDaniel  v.  Barnes,  5  Bnsh  (Ky.),  (m)  Marryatt  v.  White,  2  Stark.  101. 

183 ;  Champenoes  v.  Fort,  45  Wis.  355.]  See,  also,  Shaw  v.  Picton,  4  B.  &  C.  715 ; 

{k)  Peters  v.  Anderson,  5  Taunt.  596 ;  Newmarch  v.  Clay,  14  East,  239 ;  Plamer 

Simson  p.  Ingham,  2  B.  &  C.  65;  Mills  v,  v.  Long,  1  Stark.  1.^3 ;  Kirhy  v.  Duke  of 

Fowkes,  5  Bing.  N.  C  455  ;  Croft  v.  Lnm-  Marlborough,  2  M.  ft  S.  18 ;  Williams  v. 

ley,  5  £.  &  B.  648;  25  L.  J.  Q.  B.  73  ;  Bawlinson,  3  Bing.  71. 

and  in  error,  27  L.  J.  Q.  B.  821 ;  6  H.  L.  (n)  [2    Chitty  Contr.   (11th  Am.  ed.) 

Cas.672;  Waller  v.  Lacy,  1  M.  ft  6.  .54;  1111,   note    (o) ;   Roberts   v.    Gamie,   3 

Jones  V.  Gretton,  8  Ex.  773 ;  [2  Chitty  Caines,  14.] 

Contr.  (11th  Am.  ed.)  1110,  and  note  (n^),  (n^)  [So  a  payment  may,  by  express 

44 
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debtor  owe  a  sum  personally,  and  another  as  executor,  and  make 
a  general  payment,  he  will  be  presumed  to  have  intended  to  pay 
his  personal  debt,  (o) 

§  748.  Where  an  account  current  is  kept  between  parties,  as  a 
Rule  of  a  ^^^^^^g  account,  the  leading  case  is  Clayton's  case,  (  jt>) 
proprittion  in  which  Sir  William  Grant,  the  master  of  the  rolls, 
count  cui^  said :  ^^  There  is  no  room  for  any  other  appropriation 
betw'^n^^  than  that  which  arises  from  the  order  in  which  the  re- 
the  parties.  ^^{^^  ^nd  payments  take  place,  and  are  carried  into  the 
account.  Presumably  it  is  the  sum  first  paid  in  that  is  first  drawn 
out :  it  is  the  first  item  on  the  debit  side  of  the  account  which  is 
dischai^ed  or  reduced  by  the  first  item  on  the  credit  side ;  the  ap- 
propriation is  made  by  the  very  act  of  setting  the  two  items 
against  each  other.  Upon  that  principle  all  accounts  current  are 
settled,  and  particularly  cash  accounts."  This  case  was  followed 
and  approved  in  Bodenham  v.  Purchas ;  (q)  but  although  the 
rule  was  recognized  as  sound  in  Simson  v.  Ingham  (r)  and  Hen- 
niker  v.  Wigg,  (9)  it  was  held  that  the  circumstances  of  the  case 
may  afford  grounds  for  inferring  that  the  transactions  of  the  par- 
ties were  not  intended  to  come  under  the  general  rule.  In  Field 
V,  Carr  (f),  the  court  said  that  the  rule  had  been  adopted  in  all 
If  debtor  the  courts  of  Westminster  Hall,  (u)  The  cases  already 
a^pri-     cit*ed  on  this  point  also  establish  the  rule  that  whenever 

agreement  of  parties,  be  appropriated  to  a  (9)  2  B.  &  A.  39. 

debt  not  due.    Shaw  v.  Pratt,  22  Pick.  (r)  2  B.  &  C.  65. 

305.     But  a  general  payment,  without  (a)  4  Q.  B.  792.    See,  also,  StOTeld  v, 

more,  is  to  be  appropriated  to  a  debt  due  Bade,  4  Bing.  154. 

rather  than  to  one  not  due.    McDowell  (t)  5  Bing.  13. 

v.  Blackatone  Canal  Co.  5  Mason,  11;  (u)  [So  in  the  American  states.    See  2 

Baker  v.  Stackpoole,  9  Cowen,  420;  Stone  Chitty  Contr.  (11th  Am.  ed.),  1116,  note 

v.  Seymour,  15  Wend.  19,  24;  Law  v.  (0)  and  cases  dted;  Spragne  v.  Haxea- 

Sutherland,  5  Grattan,  357 ;    Hunter  v.  winkle,  53  111.  419 ;  Hill  v.  Robbins,  22 

Osterhoudt,    11    Barb.   33;    Caldwell    v.  Mich.  475.  And  the  presumption  that  pay- 

Wentworth,  14  N.  H.  431 ;  Seymour  v.  menta  made  on  an  account  current  are  to 

Sexton,  10  Watts,  255 ;  Bode  v.  Stickney,  be  applied  in  dischai^ge  of  the  earliest  item 

36  Ala.  482.]  in  the  account  is  not  rebutted  by  the  fact 

(0)  Goddard  v.  Cox,  2  Str.  1194 ;  [Saw-  that  those  items  are  for  goods  sold  on  con- 
yer  v,  Tappan,  14  N.  H.  352 ;  Fowke  v,  dition  that  they  shall  not  become  the  prop- 
Bowie,  4  Harr.  &  J.  566.  See  Scott  v.  erty  of  the  purchaser  till  paid  for;  although 
Ray,  18  Pick.  361.]  a  memorandum  of  the  condition  is  entered 

(p)  1  Merivale,  572,  608.     See,   also,  by  the  seller  in  his  books  containing  the 

Brown  v.  Adams,  L.  R.  4  Ch.  App.  764 ;  account.    Crompton  v.  Pratt,  105  Mass. 

Thompson  v,  Hudson,  L.  R.  6  Ch.  App.  255.] 
320. 
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a  debtor  makes  a  payment  without  appropriating  it  ex-  ate  creditor 

pressly  or  by  implication,  he  thereby  yields  to  his  cred-  . 

itor  the  right  of  election  in  his  turn.     In  the  exercise  of  tion  by 

this  right,  the  creditor  may  apply  the  payment  to  a  debt  ]awfui, 

which  he  could  not  recover  by  action  against  the  defend-  debt  not^ 

ant,  as  a  debt  barred  by  limitation,  (x)  and  even  a  debt  bSrby'iJc- 

of  which  the  consideration  was  illegal,  (a;)  as  a  debt  con-  ^^*** 

(x)  Mills   V,   Fowkes,  5  Bing.  N.    C.  the  statatei  and  a  payment  is  made  with- 

455 ;  Williams  v,  Griffith,  5    M.  &    W.  ont  an  application  of  it  bjr  the  debtor,  we 

300 ;  Ashby  v.  James,  11  M.  &  W.  542  ;  think  a  different  mie  applies ;  and  that  the 

[Ramsay  v.  Warner,  97  Mass.  8.    So  the  payment,  when  applied  by  the  creditor, 

creditor  may  apply  such  payment  to  a  has  all  the  effect  upon  the  debt  to  which 

debt  on  which  the  statote  of  frauds  does  it  is  applied,  that  it  would  have  if  it  had 

not  allow  an    action   to  be  maintained,  been  made  by  the  debtor  expressly  on  ao- 

Haynes  v.  Nice,  100    Mass.    327.    But,  count  of  it      This  distinction    between 

although  the  creditor  may  appropriate  the  debts  barred  by  the  statute  at  the  time 

payment  to  a  debt  barred  by  the  statute  of  when  the  payment  is  made,  and  those  not 

limitations,  such  an  appropriation  will  not  then  barred,  was  expressly  recognized  in 

have  the  effect  to  take  the  remainder  of  Pond  v.  Williams,  1   Gray,  630.      See 

the  debt,  if  there  be  any,  out  of  the  opera-  Nash  v.  Hodgson,  6  De  G.,  M  &  G.  474 ; 

tion  of  the  statute.    Ramsay  v,  Warner,  Ayer  t;.  Hawkins,  19  V t.  26  ;  Bancroft  v, 

97  Mass,  8,  13, 14.    In  this  case  Hoar  J.  Dumas,  21  Vt.  456 ;  Armistead  u.  Brooks, ' 

■aid  :  "  The  rale  as  to  the  application  of  18  Ark.  521 ;  Burr  v.  Burr,  26  Penn.  St. 

payments,  where  there  are  several  debts,  284.    The  debtor  must  be  held  to  intend 

is  this,  that  the  debtor  may,  if  he  chooses,  the  full  effect  of  a  payment  upon  which- 

in  the  first  instance,  appropriate  the  pay-  ever  debt  the  creditor  may  elect  to  apply 

ment;  saivitur  in  modum  aolventts;  if  he  it.    It  was  said  by  Erie  and  Crompton 

omit  to  do  so,  the  creditor  may  make  the  JJ.  in  Walker  t;.  Butler,  6  E.  &  B.  506, 

appropriation ;  recipitur  in  modum  recipi-  that  where  there  are  two  debts  and  a  gen- 

tntis ;  if  the  creditor  makes  the  appropri-  eral  payment,  there  is  generally  eridence 

ation,  he  may  do  it  to  a  debt  barred  by  for  a  jury  of  payment  on  account  of  both, 

the  statute  of  limitations ;    but  such  an  The  fact  that  the  application  does  not  ap- 

appropriation  will  not  have  the  effect  to  pear  to  have  been  made  until  the  suit  was 

take  the  debt  out  of  the  operation  of  the  brought  is  not  material.      The  creditor 

statute.     It  seems  to  be  regarded   as  a  has  a  right  to  make  it  at  any  time.    Mills 

mere  permission  of  law  to  the  creditor,  ».  Fowkes,  5  Bing.  N.  C.  455.    And  when 

thus  to  apply  it,  and  not  an  intentional  it  is  made,  it  takes  effect  from  the  time  of 

payment  on  that  account,  which  is  neces-  payment,  and  not  from  the  date  of  the 

sary  to  involve  the  admission  of  the  whole  application.     This  would  obviously  be  so 

debt,  and  the  implied  renewal  of  the  prom-  in  respect  to  the  stopping  of  interest  by 

ise  to  pay  it    The  debtor  is  not  presumed  reason  of  the  payment,  and  we  can  see  no 

to  have  intended  to  renew  a  promise  which  reason  why  it  should  not  relate  back  for 

is  no  longer  legally  binding  upon  him,  all  purposes."    As  to  the  time  when  the 

although  he  has  put  it  into  his  creditor's  appropriation    should    be    made    by    the 

power  to  satisfy  pro  tanio  a  claim  upon  creditor,  see  the  cases  cited  to  the  point, 

which  be  had  lost  his  legal  remedy.    But  in  2  Chitty  Contr.  (11  th  Am.  ed.)  1111, 

where  there  are  several  ascertained  and  ad-  note  (o). 
mitted  debts,  none  of  which  are  barred  by 
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tracted  in  violation  of  the  tippling  acts,  (y)  But  if  no  appropri- 
ation be  made  by  either  party  in  a  case  where  there  are  two  debts, 
one  legal  and  the  other  void  for  illegality,  as  where  one  debt  was 
for  goods  sold,  and  the  other  for  money  lent  on  a  usurious  con- 
tract, the  law  will  apply  the  payment  to  the  legal  contract,  (z) 

§  749.  It  has  been  held,  however,  that  this  doctrine  will  not 
But  there  ^PP^J  ^^  oases  where  there  never  was  but  one  debt  be- 
™*"*^  than  *^®®°  *^®  parties,  as  in  the  case  of  a  building  contract 
one  exi«t-  with  a  Corporation  not  competent  to  contract  save  under 
to  permit  Seal,  where  it  was  held  that  the  builder,  who  had  sup- 
e  ection.  plied  extra  work  on  verbal  orders,  could  not  apply  any 
of  the  general  payments  to  the  discharge  of  his  claim  for  the  ex- 
tra work,  that  not  being  a  debt  at  all  against  the  corporation. 
Creditor's  either  equitable  or  legal,  (a)  It  was  held  by  the  king's 
not^  deter-  bench,  in  Simson  v.  Ingham  (5)  that  creditors  who  had 
com?nani-  appropriated  a  payment  by  entries  in  account  in  their 
d*bto  '°  ^^^  books,  they  being  the  bankers  of  the  debtor,  were  at 
g.^  liberty  to  change  the  appropriation  within  a  reasonable 

Ingham,  time  if  they  had  not  rendered  accounts  in  the  interval  to 
the  debtor,  their  right  of  election  not  being  determined  by  such 
entry  till  communicated  to  the  debtor. 

§  750.  In  a  case  where  the  buyer  had  bought  from  a  broker  two 
Prorata  parcels  of  goods  belonging  to  different  principals,  and 
tSn'or**"  ^^^  made  a  payment  to  the  broker  on  account,  larger 
payment,  ^h^u  either  debt,  but  not  sufficient  to  pay  both,  without 
any  specific  appropriation,  the  king's  bench  held,  that  on  the  in- 
solvency of  the  broker  the  loss  must  be  borne  proportionably  by 
his  two  principals,  and  that  the  appropriation  must  be  made  by 
apportioning  the  payment  pro  raid  between  them  according  to  the 
amount  due  them  respectively,  leaving  to  each  a  claim  against 
the  buyer  for  the  unpaid  balance  of  the  price  of  his  own 
goods.  (0 

{if)  Daarson  r.  Remnant,  6  Esp.  24,  ap-  Rohan  v.  Hawson,  11  Cash.  44  ;  Bancroft 

proved  in  Laycock  v.  Pickles,  4  B.  &  S.  v.  Dumas,  21   Vt.  465 ;  Kidder  v.  Norris, 

507  ;  33  L.  J.  Q.  B.  43 ;  Philpot  v.  Jones,  18  N.  H.  532.] 

2  Ad.  &  E.  41 ;  Crookshank  v.  Rose,  5  C.  (a)  Laroprell  9.  BiUericaj  Union,  3  Ex. 

&  P.  19 ;  &  C.  1  Mood.  &  R.  100.  283. 

(z)  Wright  V,  Laing,  3  B.  &  C.  165  ;  (6)  2  B.  &  C.  65 ;  [Seymonr  v,  Marvin, 

[2  Chitty   Contr.  (11th  Am.  ed.)  HIO,  11  Barb.  80;  Dorse/ v.  Wagman,  6  Gill, 

and  note  (n^),  1111,  and  note  (o),  1115;  59.] 

Caldwell  V.  Wentworth,  14  N.  H.  431 ;  (c)  Favenc  v.  Bennett,  11  East,  36. 
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§  752.  In  America,  the  common  law  rule  is  reversed  in  some 
of  the  states,  and  in  Massachusetts,  (d)  Vermont,  (e) 

AinciricftD 

Maine,  (/)  and  Arkansas,  (^)  it  is  held  that  where  a  Uvr  where 

promissory  note  or  bill  of  exchange  is  given  for  the  price  notes  are 

of  goods,  it  is  primd  facie  an  absolute  payment,  though  ^y^^^^"^ 
the  presumption  may  be  rebutted.  (A) 


§  753.  By  the  French  Civil  Code,  art.  1271,  it  is  declared  that 
"  novation  "  takes  place  "  when  a  debtor  contracts  to-   French 
wards  his  creditor  a  new  debt  which  is  substituted  for  ^^' 
the  old  one  that  is  extinguished."     Novation  is  included  in  ch.  v. 
as  being  one  of  the  modes  by  which  debts  become  extinct.    Under 
this  article,  and  the  article  1278,  which  provides  that  "aovation 
is  not  presumed,  and  the  intention  to  novate  must  result  clearly 
from   the    act,"    there   has  been  quite  a  divergence  of  opinion 
among  the  commentators  on  the  Code,  and  a  conflict  in  the  ju- 
dicial decisions  as  to  the  effect   of   giving  a  negotiable  instru- 
ment for  the  price  of  goods  sold  where  the  vendor  has  given  an 
unqualified  receipt  for  the  price ;  but  in  the  absence  of  an  unre- 
served and  unconditional  receipt,  all  agree  that  the  buyer's  obli- 
gation to  pay  the  price  is  not  novated.  (%)     The  French   Appropn- 
Code  gives  the  debtor  the  right  to  ^^  impute  "  a  payment   payments, 
to  the  debt  that  he  chooses,  art.  1253 ;  but  he  cannot  apply  money 

{d)  [See  Reed  o.  Upton,  10  Pick.  525 ;  tar  v.  Danes,  3  Eng.  213.    As  to  Looisi- 

Watkins  v.  Hill,  8  Pick.  522;  West  Bojl-  ana,  see  Hunt  o.  Boyd,  2  Miller  (Louis.), 

ston  Manuf.  Co.  v,  Searle,  15  Pick.  230;  109;  Wisconsin,  see  Mehlbei^  t;.  Fisher, 

Marston  v.  Bojnton,  6  Met.  127 ;  Maneely  24  Wis.  607.] 

V,  McGee,  6  Pick.  145;  Wood  v.  Bodwell,  (h)  Story  on  Sales,  §  219,  where  the 

12  Pick.  268;    Ilsley  v.  Jewett,  2  Met.  cases  are  cited;    [2  Chitty  Contr.  (Uth 

168;  Butts  V.  Dean,  2  Met  76  ;  Melledge  Am.  ed.),  1135,  and  note  (x),  where  the 

V.  Boston  Ins.  Co.  5  Cash.  158;  Curtis  v,  cases  are  cited.    The  presumption  that  a 

Hubbard,  9  Met.  328  ;  Thurston  v.  Blan-  negotiable  note  is  taken  in  satisfaction  of 

chard,  22  Pick.  18 ;  Kimball  v.  The  Anna  a  preexisting  debt,  and  not  as  collateral 

Kimball,  2  Clifford,  4 ;  Hudson  t;.  Brad-  security,  is  a  presumption  of  fact  only,  and 

ley,  2  Clifford,  130 ;  Wallace  v.  Agry,  4  may  be  rebutted  and  controlled  by  evi- 

Mason,  336,  342,  343.]  dence  that  such  was  not  the  intent  of  the 

(e)  [See  Hutchins  v,  Olcutt,  4  Vt.  549 ;  parties.    Shaw  C.  J.  in  Melledge  v.  The 

Perrey  v,  Baxter,  13  Vt.  452 ;   Wait  v.  Boston  Iron  Co.  5  Cush.  158,  170.] 

Brewster,  31  Vt.  516.]  (i)  See  the  cases  and  authors  cited  and 

(/)  [  Vamer  o.  Nobleborough,  2  Greenl.  compared  in  Sirey,  Code  Civ.  Annot^,  art. 

121,  and  note  (a) ;  Descadillas  r.  Harris,  8  1271;  [2  Chitty  Contr.  (11th  Am.  ed.), 

Greenl.  298 ;  Ne wall  9.  Hussey,  18  Maine,  1371   et  seq,;    Griswold  i7.   Griswold,    7 

249 ;  Paine  o.  Dwinel,  53  Maine,  52 ;  Ward  Lansing,  72  ;  Helms  v,  Keams,  40  Ind. 

V.  Bourne,  56  Maine,  161.]  124.] 

(g)  [Camp  v.  Gnllett,  2  Eng.  524;  Cos- 
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towards  payment  of  the  capital  of  a  debt  while  arrearages  of  in- 
terest are  due,  and  if  a  general  payment  is  made  on  a  debt  bearing 
interest,  the  excess  only,  after  satisfying  interest  already  due,  will 
be  appropriated  to  payment  of  the  capital.  Art.  1254.  And 
where  no  appropriation  is  made  at  the  time  of  payment,  the  law 
applies  the  money  to  that  debt,  amongst  such  as  are  past  due, 
which  the  debtor  is  most  interested  in  discharging.;  but  to  a  debt 
past  due  in  preference  to  one  not  yet  due,  even  if  the  debtor  has 
a  greater  interest  in  discharging  the  latter  than  the  former ;  if  the 
debts  are  of  the  same  nature,  the  appropriation  is  made  to  the 
oldest :  if  all  are  of  the  same  nature  and  the  same  date,  the  appro- 
priation is  made  proporiionably.  The  creditor  is  never  allowed 
to  elect  without  the  debtor's  assent.     Art.  1255. 

§  754.  The  law  of  tender  is  quite  different  on  the  Continent 
Tender  un-  fro^i  our  law.  There  a  debtor  is  allowed  to  make  pay- 
French  Hieiit  to  his  creditor  by  depositing  the  amount  which  he 
law.  admits  to  be  due  in  the  public  treasury,  in  a  special  de- 

partment, termed  Caisse  des  Consignations.  This  is  as  much  an 
actual  payment  as  if  made  to  the  creditor  in  person,  and  the 
money  thus  deposited  bears  interest  at  a  rate  fixed  by  the  state. 
This  deposit  or  ^^consignation"  is  made  extra-judicially,  but  the 
debtor  must  cite  his  creditor  to  appear  at  the  public  treasury  at  a 
fixed  time,  and  notify  him  of  the  amount  he  is  about  to  deposit ; 
and  the  public  oflScer  draws  up  a  report  or  "  process-verbal "  of 
the  deposit,  and  if  the  creditor  is  not  present,  sends  him  a  notice 
to  come  and  withdraw  it.  Code  Civ.  Arts.  1257  et  seq.  This 
system  is  derived  from  the  Roman  law,  in  which  the  word  "  ob- 
signatio  "  had  the  same  meaning  as  the  French  *^  consignation." 

§  755.  The  ancient  civil  law  rules  bore  a  strong  resemblance  to 
Roman  those  of  the  common  law,  in  regard  to  payment  and  ten- 
*^'  der.     Whenever  the  sum  due  was  fixed,  and  the  date 

of  the  payment  specified  either  by  the  law  or  by  force  of  the 
contract,  it  was  the  debtor's  duty  to  pay  without  demand,  (i)  ac- 
cording to  the  maxim  that  in  such  cases,  dies  interpellat  pro  horn- 
ine ;  and  the  default  of   payment  was  said  to  arise  ex  re.  ({) 

(k)  Dig.    13.    8  de   Condict.  Trit.  4    Code.  4.   49.  de  Act.  Empt.   12,  Coast. 
GaiuB  :  19f.   1  de  Act  £mp.  et  Vend.  47,     Justin. 

Panl:45.    1   de  Verb.  obL    114,   Ulp.  •        (/)  Dig.  40.  6.  de  Fidei-com.  libert  26  § 

I,  Ulp. :  22.  82.  Karcian. 
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Bat  in  all  other  cases,  a  demand  (interpellatio)  by  the  creditor 
was  necessary,  which  required  to  be  at  a  suitable  time  and  place, 
of  which  the  judge  (or  praetor)  was  to  decide  in  case  of  dispute, 
and  the  default  in  payment  on  such  demand  was  said  to  arise  ex 
persona,  (m)  On  the  refusal  of  the  creditor  to  receive  (^creditoris 
mora)j  when  the  debtor  made  a  tender  (phlatio)^  the  discharge  of 
the  debtor  took  place  by  his  payment  of  the  debt  (ohsignatio) 
into  certain  public  offices  or  to  certain  ministers  of  public  worship : 
^^  Obsignatione  totius  debitas  pecuniae  solemniter  facta,  liberatio- 
nem  contingere  manifestum  est,"  the  obsignatio  being  made  in 
saeratisstnKM  cedeSy  or,  if  the  debtor  preferred,  he  might  apply  to 
the  praetor  to  name  the  place  of  deposit,  (n) 

§  756.  And  payment  by  tDhomioever  made  liberated  the  debtor. 
^  Nee  tamen  interest  quis  solvat  utrum  ipse  qai  debet,  By  Roman 
an  alius  pro  eo;  liberatur  enim  et  alio  solvente,  sive  ment^w^'id 
sciente,  sive  imiorante  debitore  vel  invito  solutio  fiat."  (o)   ^*  ™"^® 

'  o  ^  ^   -^    by  any  one 

On  this  point  the  law  of  England  is  not  yet  settled,  as   >n  dis- 
stated  by  Willes  J.  in  Cook  v.  Lister,  (|?)  and  the  rule  the  debtor, 
would  rather  seem  to  be  that  payment  by  a  third  person,  ^*^j*^"*" 
a  stranger  to  the  debtor,  without  his  knowledge,  would   qw^re, 
not  discharge  the  debtor.  (^)     In   the  late  case  of  Walter  v. 
James,  (r)  Martin  B.  declared  the  true  rule  to  be,  that  Waiter  v. 
if  a  payment  be  made  by  a  stranger,  not  as  making  a  ^^^^^ 
gift  for  the  benefit  of  the  debtor,  but  as  an  agent  who  intended 
to  claim  reimbursemento,- though  without  authority  from  the 
debtor  at  the  time  of  payment,  —  it  is  competent  for  the  creditor 
and  the  agent  to  annul  the  payment  at  any  time  before  ratifica- 
tion by  the  debtor,  and  thus  to  prevent  his  discharge. 

§  757.  Mr.  Smith,  in  his  book  on  Mercantile  Law,  («)  also  calls 
attention  to  the  very  singular  sham  or  imaginary  pay-   ^^'?*" 
ment  used  in  Rome  —  as  a  substitute  for  a  common  law  titioiu  pay- 
release —  known  sa  acceptilatio.     ^^  Est  acceptilatio  im-  nieaee. 
aginaria  solutio.     Quod  enim  ex  verborum  obligatione  Titito  de- 
betur,  si  id  velit  Titius  remittere,  poterit  sic  fieri,  ut  patiatur 

(m)  Dig.  M  $upra,  {q)  See  Belshawr.  Bush,  11  C.  B.  191  ; 

(n)  Cod.  4.  82.  de  Usnris,  19,  Const.  22  L.  J.  C.  P.  24;  Simpson  y.  Eggington, 

Fhilipp.:    8.  43.  de    Solution.  9,  Const.  10  Ex.845;  24  L.  J.  Ex.  312;  Lucas  v. 

Diocl.  et  Max.  Wilkinson,  26  L.  J.  Ex.  13 ;  1  H.  &  N. 

(o)  Inst  lib.  8,  tit  29, 1.  420. 

(p)  IS  C.  B.  N.  S.  543 ;  32  L.  J.  C.  P.  (r)  L.  B.  6  Ex.  724. 

121.  (s)  Page  533,  note. 
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haec  verba  debitorem  dicere :  quod  ego  tibi  promin^  hxbeB  ne  accep- 
turn  ?  et  Titius  respondeat,  haleo.  Quo  genere  at  dhdmus  tantum 
exsolvuntur  obligationes  quad  ex  verbis  consistunt,  non  etiam  cae- 
terse.  Consentaneum  enim  visum  est,  verbis  factum  obligationem, 
aliis  posse  dissolvi."  (t)  The  learned  author  adds,  that  though  thifl 
sort  of  sham  payment  was  applicable  only  to  a  debt  due  by  ex- 
press contract,  ^^  an  accute  .person,"  called  Gallus  Aquilius,  devised 
a  means  of  converting  all  other  contracts  into  express  contracts  to 
pay  money,  and  then  get  rid  of  them  by  the  aceeptilatio^  a  device 
termed,  in  honor  of  its  inventor,  the  AquUiana  stipulatio.  This 
statejnent  is  quite  accurate,  the  Aquilian  stipulation  being  recog- 
nized in  the  Institutes  of  Justinian,  (u)  This  ^*  acute  person  " 
was  a  very  eminent  lawyer,  the  colleague  in  the  prsetorsbip,  and 
friend  of  Cicero  (collega  etfamiliaris  tnetw),  (a?)  and  of  great  au- 
thority among  the  jurisconsults  of  his  day,  ^*  Ex  quibus,  Galium 
maxime  auctoritatis  apud  populum  fuisse  ; "  (y)  especially  for  his 
ingenuity  in  devising  means  of  evading  the  strict  rigor  of  the 
Roman  law,  —  which  was  quite  as  technical  as  the  common  law 
ever  was, — and  of  tempering  it  with  equitable  principles  and 
remedies.  Qz) 

(t)  Inst  3,  30, 1.  (y)  Dig.  1,  2.  de  Orig.  Jur.  2,  f  42, 

(u)  Lib.  3.  29.  2.  Pomp. 

(x)  De  Offlciis,  lib.  3,  §  14.  (z)  See,  for  another  example,  Dig.  28. 

2.  29.  pr.  f.  SciBTola. 
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SECTION  I.  —  WHEBB  THE  PBOPBBTY  HAS  NOT  PASSED. 

§  758.  When  the  vendor  has  not  transferred  to  the  buyer  the 
property  in  the  goods  which  are  the  subject  of  the  con-   where  the 
tract,  as  has  been  explained  in  book  II. :  as  where  the  fu'lf^^ 
agreement  is  for  the  sale  of  goods  not  specific,  or  of  pJJJJI*^^*,, 
specific  goods  which  are  not  in  a  deliverable  state,  or  sole  rem- 
which  are  to  be  weighed  or  measured  before  delivery :   tion  for 
the  breach  by  the  buyer  of  his  promise  to  accept  and     •"**^*' 
pay  can  only  a£Eect  the  vendor  by  way  of  damages.     The  goods 
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are  still  his.  He  may  resell  or  not  at  his  pleasure.  But  his  only 
action  against  the  buyer  is  for  damages  for  non-acceptance :  he 
can  in  general  only  recover  the  damage  that  he  has  sustained :  (a) 
Reason  of  not  the  full  price  of  the  goods,  (a^)  The  law,  with  the 
^«  *»^-  reason  for  it,  was  thus  stated  by  Tindal  C.  J.  in  deliv- 
Amaud. '  ering  the  opinion  of  the  exchequer  chamber  in  Barrow 
V.  Arnaud :  (J)  **  Where  a  contract  to  deliver  goods  at  a  certain 
price  is  broken,  the  proper  measure  of  damages  in  general  is  the 
difference  between  the  contract  price  and  the  market  price  of  such 
goods  at  the  time  when  the  contract  is  broken,  because  the  pur^ 
chaser,  having  the  money  in  his  hands,  may  go  into  the  market 
and  buy.  (<?)  So  if  a  contraist  to  accept  and  pay  for  goods  is 
broken,  the  same  rule  may  be  properly  applied,  for  the  seller  may 
take  his  goods  into  the  market  and  obtain  the  current  price  for 
them.''  (d) 

§  759.  The  date  at  which  the  contract  is  considered  to  have 
Date  of  the  ^®®^  broken,  is  that  at  which  the  goods  were  to  have 
breach.        been  delivered,  not  that  at  which  the  buyer  may  give 

(a)  Laird  v.  Fim,   7  M.  &  W.   478 ;  McNanght  v.  Dodson,  49  Dl.  446 ;  Har- 

[Hand  v^  White  MonntainB  Railroad,  40  ralson  v.  Stein,  50  Ala.  347 ;  Sanborn  v, 

N.  H.  79,  86  ;  1  Cbittj  Contr.  (11th  Am.  Benedict,  78  HI.  309.] 

ed.)  615,  and  cases  in  note  (p).]  {d)  [See  Thompson  v,  Alger,  12  Met. 

(ai)  [Bat  see  Thorndike  v,  Locke,  98  428,  343 ;  Gordon  v,  Norris,  49  N.  H.  376, 

Mass.  340;  Pearson  v.  Mason,  120  Mass.  385 ;  Rand  v.  VlHiite  Mountains  Railroad, 

53,  cited  and  stated  pott,  §  763  in  note  (s).]  40  N.  H.  79 ;  Allen  v,  Jarvia,  20  Conn. 

(6)  8  Q.  B.  604-609.    See,  also,  Mac-  38 ;  Girard  v.  Taggart,  5  Serg.  &  R.  19 ; 

Jean  v.  Dunn,  4  Bing.  722 ;  Busk  v.  Davis,  Ballantine   v.  Robinson,  46    Penn.  177  ; 

2  M.  &  S.  403  ;  Phillpotts  v.  Evans,  5  M.  Ganson  v,  Madigan,  13  Wis.  67  ;  Dana  v, 

&  W.  475 ;  Gainsford  v.  Carroll,  2  B.  &  Fiedler,  2  Kenian,  41 ;  Orr  v,  Bigelow, 

C.  624 ;  Boorman  v.  Nash,  9  B.  &  C.  145 ;  14  N.  Y.  556  ;  Dej  v,  Dox,  9  Wend.  129 ; 

Yalpy  V,  Oakley,  16  Q.  B.  941 ;  20  L.- J.  Davis  v.  Shields,  24  Wend.  322 ;  Stanton 

Q.  B.  381 ;  Griffiths  v.  Perrj,  1  £.  &  £.  v.  Small,  3  Sandf.  230 ;  Mallory  v.  Lord, 

680;  28  L.  J.  Q.  B.  204 ;  Lamond  v.  Da-  29  Barb.  454,  465 ;  Whittemore  v.  Coates, 

vail,  9  Q.  B.  1030;  Boawell  v.  Kilbom,  14  Missoa.  9;  Williams  o.  Jones,  1  Bosh 

15  Moore  P.  C.  C.  309.  (Ky.),  621,  627;    Northnp  v.  Cook,  39 

(c)  But  this  is  not  always  the  mle  as  to  Missoa.  208 ;  Haines  v.  Tucker,  50  K.  H. 

purchaser's  damages.    See  post,  part  IL  307 ;  Griswold  v.  Sabin,  51  N.  H.  167 ; 

ch.  i. ;  [Clement  &  Hawkes  Manuf .  Co.  Whelan  v.  Lynch,  65  Barb.  329 ;  Hewitt 

V.  Meserole,  107  Mass.  362;   Deming  v.  v.  Miller,  61  Barb.  571 ;  Haskell  t;.  Hunter, 

Grand  Trunk  R.  R.  Co.  48  N.  H.  455;  23  Mich.  305;   Chapman  v,  Ingram,  80 

Cutting  r.  Grand  Trunk  R.  R.  Co.   13  Wise  290 ;  Camp  r.  Hamlin,  55  Geo.  259 ; 

Allen,  381 ;  Gordon  v,  Norris,  49  K.  H.  Pittsburgh,  Cinn.  &  St.  L.   R.  R.  Co.  v. 

376;  1  Chitty  Contr.  (11  th  Am.  ed.)  621,  Heck,   50   Ind.  303;   Shawhan  v.  Van 

and  note  (e)  and  cases  cited ;  Aldis  J.  in  Nest,  15  Am.  Law  Reg.  (N.  S.)  153 ;  Lan- 

Worthen   v.  Wilmot,  30   Yt.  555,  557 ;  bach  v.  Lanbach,  73  Penn.  St.  392.] 
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notice  that  he  intends  to  break  the  contract  and  to  refuse  accept- 
ing the  goods,  (e)     And  on  this  principle  was  decided  the  case  of 
Boorman  v.  Nash,  (/)  in  which  the  facts  were  that  in  November, 
1825,  the  plaintiff  sold  goods  to  the  defendant,  deliver-  ^^J^ 
able  in  the  months  of  February  and  March  following.    Purchaa- 
The  defendant  became  bankrupt  in  January.   The  goods  %ptcy"iJ|". 
were  tendered  and  not  accepted  at  the  dates  fixed  by  the  J^r®^^™® 
contract,  and  resold  at  a  heavy  loss.     The  loss  would   delivery. 
have  been  much  smaller  if  the  goods  had  been  sold  in  January,  as 
soon  as  the  buyer  became  bankrupt.-    Held  that  the  contract  was 
not  rescinded  by  the  bankruptcy ;  (/^  that  the  assignees  had  the 
right  to  adopt  it ;  that  the  vendor  was  not  bound  to  resell  before 
the  time  for  delivery,  and  that  the  true  measure  of  damages  was  to 
be  calculated  according  to  the  market  price  at  the  dates  fixed  by 
the  contract  for  performing  the  bargain.     And  if  goods  are  de- 
liverable by  successive  instalments,  the  assignee  of  the  bankrupt 
purchaser  cannot  adopt  the  contract  and  claim  further  Or  after 

partial  de— 

deliveries  under  it,  without  paying  the  price  of  what  ilvery. 
was  delivered  prior  to  the  bankruptcy,  (^r)  , 


(e)  Phillpotts  V.  Evans,  5  M.  &  W.  475 ;  between  the  parties  of  a  similar  description 

Leigh  V.  Patterson,  8  Taunt.  540 ;  Ripley  was  for  the  defendants  to  deliver  upon 

V.  M'Clnre,  4  Ex.  345 ;  Boewell  v.  Kil-  such  contracts  without  further  demand  for 

bom,  15  Moore  P.  C.  G.  309.  delivery.  No  delivery,  however,  was  made 

(/)  9  B.  &  C.  145.  by  the  defendants  or  claimed  by  the  plain- 

U^)  [Brett  J.  in  Morgan  v.  JSain,  L.  R  tifis  in  April.    On  the  5th  of  April,  at  the 

10  C.  P.  26.]  first  meeting  of  the  creditors,  a  resolution 

{p)  Ex  parte  Chalmers,  in  re  Edwards,  was  passed  to  accept  a  composition  of  five 

L.  R.  8  Ch.  App.  289 ;  [Mears  t;.  Wapes,  3  shillings  in  the  pound.    Though  the  ex- 

Houst.    (Del.)    581.    But    see   Kraft   v.  istence  of  the  contract  was  mentioned  at 

Dulles,  2  Cinn.  (Ohio)  116.    In  Morgan  the  meeting,  no  mention  was  made  of  it 

V.  Bain,  L.  R.  10  C.  P.  15,  it  appeared  that  in  the  written  statement  of  the  plaintiffs' 

the  defendants  had,  on  the  5th  of  Febru-  affairs.    No  step  was  taken  in  relation  to 

ary,  sold  to  the  plaintiffs  200  tons  of  iron,  the  contract  by  either  party  until  the  ISth 

to  be  delivered  twenty-five  tons  monthly  of  May,  when  the  market  for  iron  having 

at  5/.  per  ton,  net  cash,  or  by  four  months  risen,  the  plaintifis  claimed  the  delivery  of 

Mil  with  2s.  6d,  per  ton  added.    By  the  iron  in  fulfilment  of  the  contract,  offering 

usage  of  trade  no  delivery  was  due  under  and  being  ready  to  pay  cash  for  it    The 

this  contract  till  the  Ist  of  April.    On  the  defendants  replied,  stating  that  the  plain- 

12th  of  March  the  plaintifis  found  them-  tifis  having  failed  to  perform  their  part  of 

selves  to  be  insolvent,  and  they  gave  no-  the  contract  there  was  an  end  of  it.    The 

tice  of  the  fact  to  the  defendants.    On  the  plaintifis   thereupon    brought  an    action 

16  th  of  March  they  filed  a  petition  in  the  against  the  defendants  for  non-delivery  of 

bankruptcy  court  for  liquidation  by  ar-  the  iron,  in  which  judgment  was  ordered 

rangement  or  composition.     The   usual  for  the  defendants.    Lord  Coleridge  C.  J. 

course  of  business  under  previous  contracts  said:  "We  have  in  this  case  the  fact  of 
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§  760.  The  rules  of  law  on  this  subject  were  fully  discussed  in 
Amber  te  ^^^  ^*  Ambergate  Railway  Company  (A)  in  which  the 
Railway  cascs  wcre  reviewed,  and  the  judgment  of  the  queen's 
Where  bcnch  delivered  by  Lord  Campbell  C.  J.  The  case  was 
purchaser     an  action  for  damacfes  by  a  manu&cturer  a^inst  a  rail- 

eives  no-  o         1/  o 

tice  to  yen-  way  Company  for  breach  of  a  contract  to  accept  and  pay 
will  not  re^  ioT  certain  railway  chairs,  part  of  which  had  been  de- 
orderS*^'  livered,  when  the  plaintiff  received  orders  from  the  de- 
not  bound  ^®^^*^^  ^^  make  and  send  no  more.  The  plaintiff  there- 
to f^  on  upon  discontinued  making  them,  although  he  was  in  a 
them.  position  to  continue  the  supply  according  to  the  contract. 

The  manufacturer  had  made  a  sub-contract  for  a  part  of  the  goods 
which  he  had  promised  to  supply  to  the  defendants,  and  was  com- 
pelled to  pay  5001.  to  be  released  from  this  sub-contract ;  and  had 
made  contracts  for  supplies  of  the  necessary  iron,  and  had  built  a 
large  foundry  for  the  manufacture  of  the  chairs.  Two  questions 
were  presented  :  first,  whether  the  plaintiff  could  recover  without 
actually  making  and  tendering  the  remainder  of  the  goods,  the 
declaration  alleging  that  they  were  ready  and  willing  to  perform 
their  contract  until  a  refusal  and  wrongful  discharge  by  the  de- 
fendants, and  that  the  defendants  had  wholly  and  wrongfully  pre- 

insolvency,  coupled  with  the  fact  that  insolrency  is  oommanicated  to  the  yendor, 
upon  such  insolyency  the  insolyents  take  a  duty  arises  on  the  part  of  the  insolvent  to 
none  of  the  steps  essential  to  indicate  that  negatiye  the  presumption,  that  the  yendor 
they  meant  to  stand  by  the  contract.  That  would  be  otherwise  entitled  to  draw,  that 
is  eyidence  from  which  it  may  fairly  be  the  insolyent  intends  to  abandon  the  con- 
found that  the  other  party  to  the  contract  tract.  It  b  not,  howeyer,  sufficient  to  put 
had  a  right  to  conclude  that  the  insoWents  an  end  to  the  contract,  that  the  insolvent 
had  abandoned  it,  and,  if  they  did  so  con-  should  intend  to  abandon  it ;  the  yendor 
elude,  to  abandon  it  themselves,  and  there  must  assent  to  its  being  put  an  end  to. 
is  also  amply  sufficient  evidence  that  the  ....  There  must  be  some  evidence  of 
yendors  did  so  abandon  it.  In  com-  mutual  rescission.  ...  I  think  the  smell- 
ing to  the  conclusion  at  which  we  have  est  evidence  would  be  sufficient  of  the  de- 
arrived,  I  think  we  are  well  within  the  feudants  having  done  so ;  and  I  think  it 
authorities  on  this  subject.  These  are  all  is  supplied  by  the  fact  that  they  did  notb- 
discnssed  in  the  cases  of  Freeth  v.  Burr,  ing  to  show  that  they  wished  to  go  on 
Ij.  R.  9  C.  P.  208  ;  Bloomer  v.  Bernstein,  with  the  contract,  and  broke  from  what  is 
L.  R.  9  C.  P.  588,  the  circumstances  of  stated  to  have  been  their  ordinary  course 
which  were  analogous  to  those  of  the  of  trade,  vis,  by  not  delivering  as  usual, 
present  case."  Brett  J.  said :  "  After  the  without  any  demand  for  delivery."] 
making  of  the  contract  the  plaintifis  were  (A)  17  Q.  B.  127 ;  20  L.  J.  Q.  B.  460. 
as  a  fact  insolvent,  and,  moreover,  they  And  see  Hochester  v.  De  la  Tour,  2  K.  & 
gave  the  defendants  notice  of  the  insol-  B.  678;  22  L.  J.  Q.  B.  455;  ante,  Con- 
vency,  which  I  take  to  be  the  governing  ditions,  §  566  et  seq. ;  Frost  v.  Knight,  L. 
fact  in  this  case When  the  fact  of  R.  5  Ex.  322 ;  7  Ex.  HI. 
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vented  and  discharged  the  plaintiffs  from  supplying  the  said  resi- 
due ;  secondly,  what  was  the  proper  measure  of  damages.  Lord 
Campbell  said,  in  relation  to  Phillpotts  v.  Evans,  (i)  that  phnipotta 
it  had  been  properly  decided,  but  that  the  exchequer  of  ^'  ^v^ns- 
pleas  had  not  determined  in  that  case  that  the  vendor  would  not 
have  the  right  of  treating  the  bargain  as  broken,  if  he  chose  to  do 
80y  as  soon  as  the  buyer  gave  him  notice  that  he  would  not  accept 
the  goods,  without  being  compelled  afterwards  to  make  a  tender 
of  them  :  and  that  the  true  point,  decided  in  Ripley  v,  i^jpi^  ^^ 
McClure,  (A)  was  that  a  refusal  by  the  buyer  to  accep);  Mcciure. 
in  advance  of  the  arrival  of  the  cargo  he  had  agreed  to  purchase 
was  not  necessarily  a  breach  of  contract,  but  that  if  unretracted 
down  to  the  time  when  the  delivery  was  to  be  made,  it  showed  a 
eojUinuing  refusal  dispensing  the  vendor  from  the  necessity  of 
making  tender.  His  lordship  then  said  that  a  like  continuing  re- 
fusal^ unretracted,  appeared  in  the  facts  of  the  case  under  consid- 
eration, and  then  laid  down  the  following  rule :  ^*  On  the  whole, 
we  think  we  are  justified  on  principle,  and  without  trenching  on 
any  former  decision,  in  holding  that  where  there  is  an  executory 
contract  for  the  manufacturing  and  supply  of  goods  from  time  to 
time  to  be  paid  for  after  delivery,  if  the  purchaser,  having  ac- 
cepted and  paid  for  a  portion  of  the  goods  contracted  for,  gives 
notice  to  the  vendor  not  to  manufacture  any  more,  as  he  has  no 
occasion  for  them,  and  will  not  accept  or  pay  for  them,  the  ven- 
dor having  been  desirous  and  able  to  complete  the  contract,  he 
may,  without  manufacturing  and  tendering  the  rest  of  the  goods, 
maintain  an  action  against  the  purchaser  for  breach  of  the  con- 
tract, and  that  he  is  entitled  to  a  verdict  on  pleas  traversing  alle- 
gations that  he  was  ready  and  willing  to  perform  the  contract, 
that  the  defendant  refused  to  accept  the  residue  of  the  goods,  and 
that  he  prevented  and  discharged  the  plaintiff  from  manufactur- 
ing and  delivering  them."  (V) 

§  761.  On  the  question  of  damages,  Coleridge  J.  had  told  the 
jury  at  nisi  prius  that  the  plaintiff  ought  to  be  put  in  the  same  posi- 
tion as  if  he  had  been  permitted  to  complete  the  con-  Measure  of 
tract.     This  direction  was  approved,  the  learned  chief  such  case. 

(i)  5  M.  &  W.  475.  Meserole,    107    Mass.   862 ;    Haines   v. 

(ib)  4    Ex.    345.    And   see   Aver  j   v.  Tacker,  50  N.  H.  307 ;  Smith  v.  Lewis, 

Bowden,  Reid  v.  Hoskins,  6  E.  &  B.  953,  24  Ck>nn.  624;  26  Conn.  110;  Hughes's 

961 ;  25  L.  J.  Q.  B.  49,  55 ;  26  Ib.  3,  5.  case,  4  Ct.  of  CI.  64.] 

(/)  [Clement  &  Hawkes  Manaf.  Co.  v. 
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jostice  saying  that  ^Hhe  jury  were  justified  in  taking  into  their 
calculation  all  the  chairs  which  remained  to  be  delivered  and 
which  the  defendants  refused  to  accept."  (m) 

§  762.  Athottgh  in  general  the  vendor's  recovery  in  damages  is 
In  certain  limited  to  the  difference  between  the  price  fixed  in  the 
caseMhe  Contract  and  the  market  value  on  the  day  appointed  for 
vendor^  delivery,  —  according  to  the  rule  as  stated  by  Parke  B, 
cover  the  in  Laird  V.  Pim,  (w)  that  "  a  party  cannot  recover  the 
of  goods  full  value  of  a  chattel,  unless  under  circumstances  which 
own»8hip^  import  that  the  property  has  passed  to  the  defendant,  as 
^ted^in  ^  ^^^  ^^^^  ^^  goods  sold  and  delivered  where  they  have 
himself.  been  absolutely  parted  with  and  cannot  be  sold  again,'' 
—  there  may  be  special  terms  agreed  on,  in  conflict  with  this 
rule,  (w^)  A  vendor  may  well  say  to  a  buyer,  **  I  want  the  money 
on  such  a  day,  and  I  will  not  sell  unless  you  agree  to  give  me  the 
money  on  that  day,  whether  you  are  ready  or  not  to  accept  the 
goods ;  '*  and  if  these  terms  be  accepted,  the  vendor  may  recover 
the  whole  price  of  goods  the  property  of  which  remains  vested  in 
himself.  In  such  a  case  the  buyer  would  be  driven  to  his  cross 
action  if  the  vendor,  after  receiving  the  price,  should  refuse  de- 
livery of  the  goods,  (o) 

§  763.  The  vendor  may  in  some  cases,  under  an  executory  con- 
In  some  tract  partially  performed,  be  entitled  to  consider  the 
dormay°*  Contract  as  rescinded  and  recover  on  a  quantum  valebant 
contract  ^^^  ^^^  goods  actually  delivered.  Thus,  in  Bartholomew 
rescinded  t;.  Markwick,  (  p)  the  plaintiffs  had  contracted  to  sup- 
tiaiiy  «xe-  ply  the  defendant  with  such  furniture  as  he  should  re- 
recover^ihe  quirc  to  the  amouut  of  600Z.,  or  7002.,  payable  half  in 
the'go^s  <^^\  and  half  by  bill  at  six  months.  After  some  of  the 
delivered,  goods  had  been  delivered,  the  defendant  became  dis- 
omew  v.  pleased,  and  wrote  to  the  plaintiffs,  —  ^^  I  now  close  all 
Maricwick.  further  ordera,  and  desire  what  I  have  not  purchased  be 
taken  off  my  premises,  —  I  will  not  be  responsible  for  them,  &c. 

(m)  [Where  a  partj  had  contracted  for  out  a  gretit  Bacrifice.    Chicago  v.  Green,  9 

a  large  qaantitj  of  a  manufactured  article,  Wallace,  726.] 

but  afterwards  refused  to  take  it,  it  was  (n)  7  M.  &  W.  478. 

held  that  evidence  was  admissible  to  show  (n>)  [See  Thompson  v.  Alger,  12  Met. 

that  the  contractor  had  on  hand  a  large  428,  cited  and  stated  post,  §  763,  note  («).] 

amount   of  raw  material,  partially  pre-  (o)  Dnnlop  v,  Orote,  2  C.  &  K.  153. 

pared  for  the  manufacturer  of  the  article  (p)  15  C.  B.  N.  S.  710;  33  L.  J.  C.  P. 

contracted  for,  and  that  its  condition  was  145. 
such  that  it  could  not  be  sold  again  with- 
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&c."  The  defendant  kept  goods  of  the  value  of  8Sl.  1T«.  Qd.,  and 
on  action  brought  for  goods  sold  and  delivered,  insisted  that  the 
plaintiffs  ought  to  have  declared  specially,  and  could  not  recover 
on  the  common  counts  before  the  expiration  of  six  months  for 
which  a  bill  was  to  have  been  given  but  held  by  the  whole  court, 
that  the  plaintiffs  on  receiving  the  defendant's  letter  had  ^^  a  right 
to  elect,  if  they  would  treat  the  contract  as  rescinded,  and  to  sue 
for  the  value  of  the  goods  which  had  been  delivered,"  (9)  on  the 
authority  of  Hochester  v,  De  la  Tour,  (r)  and  cases  of  a  like 
character,  referred  to  ante^  §  567  et  aeq,^  in  the  chapter  on  Condi- 
tions. («) 

{q)  [Clement  &  Hawkes  Mannf.  Co.  v.  particnlar  nse,  &c  though  the  mechanic 

Meserole,  107  Mass.  362 ;  Haines  v.  Tncker,  or  artist  may  sell  the  goods,  if  he  choose, 

50  N.  H.  807  ;  Smith  t^.  Lewis,  24  Conn,  and  recover  of  the  defendant  the  difference 

624;  26  Conn.  110.  between  the  contract  price  and  the  price 

(r)  2  £.  &  B.  678 ;  22  L.  J.  Q.  B.  455.  for  which  the  article  was  sold,  yet  it  is 

And  see  Inchbald  v.  The  Western  Neil-  held  that  he  may  if  he  choose,  when  he 

gherry  Coffee  Company,  17  C.  B.  N.  S.  has  fally  performed  his  part  of  the  con- 

733 ;  34  L.  J.  C.  P.  15.  tract  and  tendered  the  article  thus  mann- 

(«)  [There  is  said  to  be  a  distinction  in  factured  to  the  defendant,  or  offered  it  at 
reference  to  the  rule  of  damages  "  between  the  place  appointed,  recover  the  full  value 
a  contract  to  sell  goods,  then  in  existence,  of  the  article  and  leave  the  defendant  to 
and  an  agreement  to  furnish  materials  and  sell  or  nse  or  dispose  of  it  at  his  pleasure, 
manufacture  an  article  in  a  particular  and  for  the  reason,  in  addition  to  that 
way,  and  according  to  order,  which  is  not  already  stated,  that  the  article  thus  manu- 
yet  in  existence.  The  latter  is  said  not  to  factured  for  a  particular  person,  or  accord- 
be  so  much  a  contract  for  the  sale  and  ing  to  a  particular  pattern,  or  for  a  particu- 
pnrchase  of  goods,  as  a  contract  for  work  lar  use,  may  be  of  comparatively  little 
and  labor  merely,  and  it  is  held  that  in  value,  to  anybody  else,  or  for  any  other 
that  class  of  cases  the  statute  of  frauds  use  or  purpose ;  but  cases  of  this  class  are 
does  not  apply  when  there  is  nothing  paid  recognized  as  exceptions  to  the  general 
and  no  actual  delivery.  In  a  laige  class  rule,  which  is  to  be  applied  in  the  sale  of 
of  cases  of  that  kind,  where  the  plaintiff  ordinary  goods  or  merchandise  which 
has  made  surgical  instruments  of  a  par*  have  a  fixed  market  value."  Sargent  J. 
ticnlar  kind,  and  according  to  order,  for  in  Gordon  v,  Norris,  49  K.  H.  383,  384  ; 
the  defendant  who  had  patented  the  same,  Allen  v.  Jarvis,  20  Conn.  38 ;  Bement  v. 
and  which  would  of  course  be  worthless  Smith,  15  Wend.  493,  and  cases ;  Ballan- 
in  the  hands  of  the  plaintiff,  or  where  a  tine  v.  Robinson,  46  Penn.  St.  177 ;  Rand 
tailor  had  made  a  suit  of  dothea  to  order,  v.  White  Mountains  Railroad,  40  N.  H.  85. 
of  a  particular  description  and  for  a  Some  of  the  authorities  upon  this  point 
particnlar  measure,  or  a  shoemaker  had  were  reviewed  in  Shawhan  u.  Van  Nest, 
made  booU  or  shoes  to  order  and  of  a  Sup.  Ct.  Ohio  (1876),  15  Am.  Law  Reg. 
particnlar  siae  and  pattern,  or  the  carriage-  ( N.  S. ) ,  1 53,  and  it  was  decided  that,  where 
maker  had  made  a  carriage  in  the  same  the  plaintiff,  in  pursuance  of  an  agreement 
way,  of  a  particular  style  and  pattern,  or  with  the  defendant,  furnished  the  materials 
the  artist  has  painted  a  portrait  of  an  in-  and  constructed  a  carriage  for  the  defend- 
dividnal  to  order,  or  an  engineer  has  con-  ant,  in  accordance  with  his  order  and  di- 
strncted  an  engine  according  to  order  for  a  rections,  for  which  a  stipulated  price  was 
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SECTION  n.  —  WHERE  THE  PROPBBTT   HAS  PASSED. 

§  764.  When  by  the  contract  of  sale  the  property  in  the  goods 
None  bat     has  passed  to  the  buyer,  the  vendor  may,  under  certain 

D6FBOD&I 

acUon  circumstances  hereafter  to  be  considered,  exercise  rights 
JcH^are  ^^  ^^^  goods  themselves,  if  the  buyer  make  default  in 
TOueM?on  payment;  but  whenever  the  goods  have  reached  the 
of  buyer,  actual  possession  of  the  buyer,  the  vendor's  sole  remedy 
is  by  personal  action.  He  stands  in  the  position  of  any  other 
creditor  to  whom  the  buyer  may  owe  a  debt ;  all  special  remedies 
Mind^Mie  ^^  ^^^  fevor  qtid  vendor  are  gone.  By  the  law  of  Eng- 
for  defiuit  land,  differing  in  this  respect  from  the  civil  law,  the 
ofprfce.  buyer's  default  in  paying  the  price  will  not  justify  an 
action  for  the  rescission  of  the  contract,  unless  that  right  be  ex- 
Natare  of  pressly  reserved.  The  principle  at  common  law  is  that 
Bonff  ac-  ^^^  goods  have  become  the  property  of  the  buyer,  and 
tion-  that  the  vendor  has  agreed  to  take  for  them  the  buyer's 

to  be  paid,  and  the  defendant  refosed  to  and  what  it  sold  for."  Thompson  r.  Alger, 

receive  and  pay  for  it  when  completed  and  12  Met  428,  was  an  action  by  the  vendor 

tendered,  the  measure  of  damages  is  the  against  the  purchaser  for  a  breach  of  con* 

contract  price  and  interest  fh)m  the  time  tract  for  the  purchase  and  sale  of  railway 

the  money  should  have  been  paid.    Gil-  shares.    The  purchaser  had  made  a  part 

more  J.  said :  "  When  the  plaintiff  below  payment  for  the  shares,  and  while  the  cod- 

hud  completed  and  tendered  the  carriage  tract  was  in  force,  the  plaintiff  had  actually 

in  strict  performance  of  the  contract  on  his  transferred  the  stock,  on  the  books  of  tbe 

part,  if  the  defendant  below  had  accepted  company,  to  the  purchaser,  so  that  the 

it,  as  he  had  agreed  to  do,  there  is  no  plaintiff  had  actually  lost  his  title  to  the 

question   bat  that   he  would   have  been  shares,  and  upon  this  special  ground  the 

liable  to  pay  the  full  contract  price  for  it,  court  held  that  the  plaintiff  was  entitled  to 

and  he  cannot  be  permitted  to  place  the  recover  the  full  contract  price.    This  rale 

plaintiff  in  a  worse  condiUon  by  breaking  was  again  and  more  broadly  applied  in 

than  by  performing  the  contract  according  Thomdike  v.  Locke,  98  Mass.  340 ;  and 

to  its  terms  on  hi?  part.    When  the  plain-  again  it  was  still  farther  extended  and  ap- 

tiff  had  completed  and  tendered  the  car-  plied  in  Pearson  v.  Mason,  120  Mass.  53, 

riage  in  full  performance  of  the  contract  where,  upon  a  contract  by  the  defendant 

on  his  part,  and  the  defendant  refused  to  to  purchase  certain  stock  then  owned  by 

accept  it,  he  had  the  right  to  keep  it  at  the  the  plaintiff,  at  his  request,  for  an  agreed 

defendant'srisk,  using  reasonable  diligence  price,  and  a  tender  of  the  stock  by  the 

to  preserve  it,  and   recover  the  contract  plaintiff  before  an  action  was  brought,  and 

price,  with  interest,  as  damages  for  the  a  renewal  of  the  tender  at  the  trial,  it  was 

breach  of  contract  by  the  defendant ;  or,  at  held  that  the  plaintiff  was  entitled  to  re- 

his  election,  he  could  have  sold  the  carriage  cover  as  his  damages  the  whole  price  that 

for  what  it  would  have  brought  at  a  fair  the  defendant  agreed  to  pay.    See  Shaw* 

sale,  and  have  recovered  from  the  defendant  ban  v.  Van  Nest,  supra,  and  note  to  it,  15 

the  difference  between  the  contract  price  Am.  Law  Reg.  (N.  S.)  153, 160ef  fe;. 
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promise  to  pay  the  price.  If  then  the  buyer  fail  to  pay,  the  ven- 
dor's remedy  is  limited  to  an  action  for  the  breach  of  that  promise, 
the  damiiges  for  the  breach  being  the  amount  of  the  price  promised, 
to  which  may  be  added  interest.  The  leading  case  on  MartindiU 
the  subject  is  Martindale  v.  Smith,  (t)  in  which  Lord  **  ^™****' 
Denman  C.  J.  delivered  the  opinion  of  the  queen's  bench  after  ad- 
visement. His  lordship  said  :  ^^  Having  taken  time  to  consider  our 
judgment,  owing  to  the  doubts  excited  by  a  most  ingenious  argu- 
ment, whether  the  vendor  has  not  a  right  to  treat  the  sale  as  at 
an  end,  and  reinvest  the  property  in  himself,  by  reason  of  the  ven- 
dee's failure  to  pay  the  price  at  the  appointed  time,  we  are  clearly 
of  opinion  that  he  had  no  such  rights  and  that  the  action  (trover) 
is  well  brought  against  him.  For  the  sale  of  a  specified  chattel 
on  credit,  though  that  credit  may  be  limited  to  a  definite  period, 
transfers  the  property  in  the  goods  to  the  vendee,  giving  the 
creditor  a  right  of  action  for  the  price,  and  a  lien  upon  the  goods,  if 
they  remain  in  his  possession,  till  that  price  be  paid.  But  that  de^ 
fault  of  payment  does  not  rescind  the  contract.^^  It  has  Cmnnot  re- 
already  been  shown  (^antCy  §  759)  that  the  bankruptcy  of  ^^  of* 
the  buyer  gives  to  the  vendor  no  right  of  rescission,  be-  J^nk' * 
cause  the  assignee  has  by  law  the  right  either  to  disclaim  ruptcy* 
or  to  adopt  and  carry  out  the  contracts  of  the  bankrupt,  (u) 

§  765.  It  is  not  proposed  in  this  treatise  to  enter  into  any  dis- 
cussion of  questions  of  procedure,  but  it  may  be  stated   Different 
generally,  that  the  vendor  may  recover  the  price  of  goods   Ji®""*  **f. 

o  ./ '  J  r  o  declaration 

sold,  where  the  property  has  passed  to  the  buyer,  on  the   in  personal 
common  counts  for  goods  bargained  and  sold,  and  goods  St 
sold  and  delivered^  (a:)  but  that  where  the  property  has     "•^"* 

(t)  1  Q.  B.  395.    See,  also,  Tarling  v.  cover  it  under  either  of  these  counts  that 

Baxter,  6  B.  &  C.  360;  Dixon  v.  Yates,  5  may  apply  to  the  facts.     Sargent  J.  in 

B.  &  Ad.  313.  Gordon  v.  Norris,  49  N.  H.  382 ;  Bailey  v, 

(u)  Bankruptcy  Act,  1869,  sec.  23.  Smith,  43  N.  II.  143,  144;  Thompson  v. 

(x)  [1  Chitty  Contr.  (Uth   Am.    ed.)  Alger,  12  Met  428,  443,  444;  2  Chitty 

614,  and  note  (n);  Nichols  v.  Moree,  100  Contr.  (11th  Am.  ed.)  1330;  Oanson  v. 

Mass.  523 ;  Morse  t;.  Sherman,  106  Mass.  Madigan,  13  Wis.  67 ;  Sands  v.  Taylor, 

430;   Gordon  v.  Norris,  49  N.  H.    376.  5  John,  395,  411;  Bement  v.  Smith,  15 

The  rule  of  damages  is  the  same  under  Wend.  493-495, 497 ;  Sedgwick  Damages 

each  of  these  counts,  viz:    the  contract  (5th  ed.),  312-316;  Mayne  Damages  (2d 

price.    In  either  case  it  must  he  proved  Eng.  ed.),  116  ;  Messer  v.  Woodman,  22 

that  the  property  passed  to  the  purchaser.  N.  H.  172 ;  Ockington  v.  Richey,  41  N.  H. 

That  being  proved,  the  price,  of  course,  279.] 
belongs  to  the  vendor,  and  he  may  re- 

45 
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not  passed,  the  declaration  must  be  special  for  not  accepting,  (y) 
The  declaration  must  also  be  special  where  the  payment  is  to  be 
made  by  bill  or  note,  or  partly  in  cash  and  partly  by  bill,  and  the 
vendee  refuses  to  give  either,  unless  the  vendor  chooses  to  wait 
until  the  term  of  credit  has  expired,  in  which  case  he  can  recoyer 
on  the  common  counts,  (z)  But  if  the  vendee  gives  notice  on  a 
partially  executed  contract  for  a  sale  on  credit  that  he  will  not 
carry  it  out,  and  yet  retain  the  goods  already  sent,  the  vendor, 
having  the  legal  right  to  consider  the  contract  as  rescinded,  may  at 
once  bring  action  on  the  new  contract  resulting  from  the  buyer's 
conduct,  and  recover  on  the  common  counts  the  value  of  the  goods 
delivered,  (a)  Where  the  buyer  has  given  a  bill  in  payment,  the 
vendor  must  account  for  the  bill  if  dishonored,  and  cannot  recover 
the  price  if  the  bill  be  outstanding,  (i) 

(y)  Chitty    Contr.    407    (9th  ed.) ;    [1  and  note  (r)  and  cases ;  Bass  v.  White,  7 

Chitty  Contr.    (11th  Am.  ed.)   615«  and  Lansing,  171.    As  to  the  damages  in  a 

cases  in  note  {p) ;  Atwood  r.  Lucas,  53  special  action  for  the  security  before  the 

Maine,  508 ;  Messer  v.  Woodman,  22  N.  term  of  credit  has  expired,  see  Barron  v. 

H.  172;  Bailey  v.  Smith,  43  N.  H.  141  ;  Mallin,  21  Minn.  374.] 
Steams    v.    Washburn,    7    Gray,    187 ;        (a)  Bartholomew  v.  Marwick,  15  C.  B. 

Gordon  v.  Norris,  49  N.  H.  376  ;   New-  N.  8.  711 ;  33  L.  J.  C.  P.  145. 
market  Iron  Foundry  v.  Harycy,  23  N.  II.        (6)  Ante,  §  731 ;  Cliaroberlin  v.  Per- 

395.]  kins,  55   N.   H.    237«  stated  ante,  §  "SO, 

(«)  [1  Chitty  Contr.  (llth  Am.  ed.)  615,  note  (x). 
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§  766.  Where  the  property  in  goods  has  passed  by  a  sale,  the 
right  of  possesion  also  passes,  but  is,  as  we  have  seen,  defeasible 
on  the  insolvency  of  the  buyer,  or  the  non-performance  of  con- 
ditions precedent  or  concurrent  imposed  on  him  by  the  contract. 
^    ^  If  the  goods  have  been  delivered  into  the  actual  posses* 

Goods  may       ^  *^  ,  * 

be  either  sion  of  the  buyer,  all  right  on  them  is  gone,  (a)  as  has 
sion  of  the  been  stated  in  a  preceding  chapter ;  but  if  not  so  de- 
«yerj  livered,  the  goods  may  be  placed  in  two  different  condi- 
tions of  fact  as  regards  their  actual  custody.  They  may  be  still 
or  of  the  Ih  the  actual  possession  of  the  vendor  (or  of  his  agents 
vendor;  ^^  bailees,  which  amounts  to  the  same  thing),  or  they 
may  have  been  put  in  transit  for  delivery  to  the  buyer,  and 
or  in  tran-  thus  in  actuol  possession  of  neither  party  to  the  contract. 
livery^ to*"  When  thus  in  transit,  the  law  gives  to  the  unpaid  ven- 
buyer.  ^^^  ^\^^  right  of  intercepting  them  if  he  can,  and  thereby 
of  preventing  them  from  reaching  the  actual  possession  of  an 
insolvent  buyer.  This  is  the  right  well  known  in  the  law  of  sale 
as  that  of  stoppage  in  transitu. 

§  767.  When  the  goods  have  not  yet  left  the  actual  possession  of 
Vendor  the  vendor,  he  has  at  common  law  at  least  a  lien  for  the 
a  lien  for  unpaid  price,  because  he  is  always  presumed  to  contract, 
price^on  unless  the  contrary  be  expressed,  on  the  condition  and 
^^^.^  understanding  that  he  is  to  receive  the  money  when  he 
his  posses-  parts  with  his  goods.  But  he  may  agree  to  sell  on  credit, 
waived.  that  is,  to  give  to  the  buyer  immediate  possession  of  the 
goods,  and  trust  to  his  promise  to  pay  the  price  in  futuro.  Such 
an  agreement  as  this  amounts  plainly  to  a  waiver  of  the  lien,  and 
if  the  buyer  then  exercises  his  rights  and  takes  away  the  goods, 
nothing  is  left  but  a  personal  remedy  against  him.  But  if  we 
now  suppose,  that  after  a  bargain  in  which  the  lien  has  thus  been 
unequivocally  waived,  the  buyer  for  his  convenience,  or  any  other 
motive,  has  left  the  goods  in  the  custody  of  the  vendor,  until  the 
credit  has  expired,  and  has  then  made  default  in  payment,  or  has 
become  insolvent  before  the  credit  has  expired.  What  are  the 
vendor's  rights  ?  He  has  agreed  to  relinquish  his  lien,  and  the 
goods  are  not  yet  in  transit.  Does  his  lien  revive,  on  the  ground 
that  the  waiver  was  conditional  on  the  buyer's  maintaining  him- 
self in  good  credit  ?  Or  can  the  vendor  exercise  a  quasi  right  of 
stoppage  in  transitu^  —  a  right  that  might  perhaps  be  termed  a 

(a)  [Obermeier  v.  Core,  25  Ark.  562 ;  Gay  v,  Hardeman,  31  Texas,  245.] 
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stoppage  ante-transitum  ?  (6)  The  true  nature  and  extent  of  the 
vendor's  rights  in  this  intermediate  state  of  things  have  not  yet 
perhaps  been  in  all  cases  precisely  defined ;  but  they  have  been 

considered  by  the  courts  under  such  a  variety  of  circumstances, 
that  in  practice  there  is  now  but  little  difficulty  in  advising  on 
cases  as  they  arise,  (c) 

(6)  This  18  termed  the  right  of  retention  his  goods  until  he  is  paid  for  them.    Bat 

in  the  Scotch  law;  see  ante,  §  413.  conventio  legem  vincit;  and  when  a  credit 

(c)  [See  Parks  v.  Hall,  2  Pick.  206 ;  is  given  by  agreement,  the  vendee  has  a 
Barrett  v.  Pritchard,  2  Pick.  515  ;  Has-  right  to  the  custody  and  actual  possession, 
kell  V.  Rice,  11  Gray,  240;  Riddle  v.  on  a  promise  to  pay  at  a  future  time.  He 
Vamum,  20  Pick.  280,  285 ;  Milliken  v.  may  then  take  the  goods  away,  and  into 
Warren,  57  Maine,  46 ;  Young  r.  Austin,  his  own  actual  possession  ;  and  if  he  does 
6  Pick.  280;  Newhall  v.  Vargas,  15  so,  the  lien  of  the  vendor  is  gone,  it  being 
Maine,  314;  Welsh  v.  Bell,  32  Penn.  St.  a  right  incident  to  the  possession.  But 
12.  In  Arnold  v.  Delano,  4  Cash.  33,  the  law  in  holding  that  a  vendor,  who  has 
38-41,  this  subject  received  a  full  expo-  thus  given  credit  for  goods,  w^aives  his 
sition  from  that  profound  lawyer  and  judge,  lien  for  the  price,  does  so  on  one  implied 
Mr.  Chief  Justice  Shaw,  who  in  that  case  condition,  which  is,  that  the  vendee  shaU 
said :  "  There  is  manifestly  a  marked  dis>  keep  his  credit  good.  If,  therefore,  before 
tinction  between  those  acts,  which,  as  be-  payment,  the  vendee  become  bankrupt  or 
tween  the  vendor  and  vendee  upon  a  con-  insolvent,  and  the  vendor  still  retains  the 
tract  of  sale,  go  to  make  a  constructive  custody  of  the  goods,  or  any  part  of  them, 
delivery  and  to  vest  the  property  in  the  ven-  or  if  the  goods  are  in  the  hands  of  a 
dee,  and  that  actual  delivery  by  the  vendor  carrier,  or  middleman,  on  their  way  to 
to  the  vendee  which  puts  an  end  to  the  the  vendee,  and  have  not  yet  got  into  his 
right  of  the  vendor  to  hold  the  goods  as  actual  possession,  and  the  vendor,  before 
security  for  the  price.  When  goods  are  they  do  so,  can  regain  his  actual  possession, 
sold,  and  there  is  no  stipulation  for  credit  by  a  stoppage  in  transitu^  then  his  lien  is 
or  time  allowed  for  payment,  the  vendor  restored  and  he  may  hold  the  goods  as 
has  by  the  common  law  a  lien  for  the  price ;  security  for  the  price.  The  principle  we 
in  other  words,  he  is  not  bound  actually  to  take  to  be  well  settled,  but  the  difficulty 
part  with  the  possession  of  the  goods  which  arises  in  practice,  —  one  which  has 
without  being  paid  for  them.  The  term  given  rise  to  so  many  cases,  —  lies  in  de- 
lien  imports  that  by  the  contract  of  sale  termining  what  is  such  an  actual  change 
and  a  formal,  symbolical,  or  constructive  of  possession  from  the  vendor  to  the  ven- 
deiivery,  the  property  has  vested  in  the  dee,  as  shall  be  deemed  to  put  an  end  to 
vendee,  because  no  man  can  have  a  lien  the  vendor's  lien.  Some  cases  seem  to  be 
on  his  own  goods.  The  very  definition  of  clear  and  to  illustrate  the  rule.  If  the 
lien  is  a  right  to  hold  goods,  the  property  goods  are  delivered  to  the  vendee's  own 
of  another,  in  security  for  some  debt,  duty,  servant,  agent,  wagoner,  or  shipmaster, 
or  other  obligation.  If  the  holder  is  the  that  is  in  law  a  delivery  to  the  vendee 
owner  the  right  to  retain  is  a  right  inci-  himself.  So  if  goods  are  stored  in  a 
dent  to  the  right  of  property ;  if  he  have  common  warehouse,  as  the  dock  ware- 
had  a  lien,  it  is  merged  in  the  general  houses  at  the  London  docks,  and  entered 
property.  A  lien  for  the  price  is  incident  in  the  books  as  the  property  of  A.  B., 
to  the  contract  of  sale,  when  there  is  no  and  deliverable  to  him,  and  a  dock  war- 
stipulation  therein  to  the  contrary;  be-  rant  issued,  and  afterwards,  upon  the 
cause  a  man  is  not  required  to  part  with  proper  order  of  A.  B.  on  the  warrant,  the 
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§  768.  Before  reviewing  the  authorities,  attention  must  be  re- 
Meaninfrof  Called  to  the  different  meanings  of  the  word  *'  delivery," 
"*deiiv^  ^  pointed  out  in  book  IV.  part  II.  ch.  ii.  For  it  will 
this  con-  ^PP®3,r  in  the  investigation  of  the  present  subject,  that 
nection.  -the  vendor  is  frequently  considered  by  the  courts  as 
being  in  actual  possession  of  the  goods,  when  he  has  made  so  com- 
plete a  delivery  as  to  be  able  to  maintain  an  action  for  goods  sold 

whole  or  a  part  are  transferred  to  C.  D.,  capable  of  being  identified,  and,  by  the 
and  entered  in  like  manner  in  his  name,  contract  of  sale  are  identified,  that  is  snf- 
this  is  an  actual  change  of  custody,  con-  ficient  and  the  property  passes ;  if,  as  in 
trol,  and  possession,  though  the  goods  are  the  last  case,  there  are  one  h-undred  bales 
not  moved  from  their  position.  So,  if  the  of  cotton,  numbered  from  one  to  one 
seller  sustain  different  characters,  as  if  hundred,  and  the  'contract  is  for  the  fifty 
a  person,  who  is  a  livery  stable  keeper,  odd  numbers,  or  the  fifly  even  nnmbers,  or 
having  a  horse  to  sell,  makes  a  sale  to  C.  any  other  specified  fifty  numbers,  the  bales 
D.,  and  then  transfers  the  horse  to  his  sold  are  identified  though  not  separated, 
livery  stable,  to  be  kept  for  C.  D.,  at  a  In  the  present  case  the  wood  was  marked 
stipulated  weekly  hire,  this  may  be  re-  oflT  and  identified,  and  the  vendees  had  a 
garded  as  an  actual  change  of  custody  license  for  one  year  to  come  on  to  the  ven- 
and  possession.  But  by  far  the  most  com-  dor's  land  and  take  it  away.  This  was 
mon  case  which  occurs,  is  where  goods  are  a  complete  sale  and  a  constriy*tive  de- 
ordered  by  letter,  on  credit,  to  be  sent  livery,  so  as  to  vest  the  property  in  Grant 
from  one  country  to  another,  or  from  one  &  Sowerby,  and,  on  their  dissolution  and 
part  of  the  same  country  to  another,  and  transfer,  it  vested  in  Sowerby,  and,  by  the 
are  accordingly  forwarded  by  a  common  assignments,  in  his  assignee.  Then  the 
carrier.  There,  as  the  carrier  is  not  the  question  is,  whether  the  defendant  had, 
servant  of  the  vendee,  the  goods,  though  under  the  circumstances,  a  lien  for  the 
they  have  left  the  actual  possession  of  the  price,  and  we  think  he  had.  The  pur- 
vendor,  if  they  have  not  reached  the  chasers  had  a  license  to  go  on  to  the  de- 
actual  custody  of  the  vendee,  or  the  uiti-  fendant's  land,  and  take  the  wood;  but 
mate  place  of  destination  ordered  by  him,  they  did  not  enter  and  take  it;  it  remained 
may  be  stopped  in  transitu  by  the  vendor ;  on  the  vendor's  land,  and  in  his  possession, 
and  if  he  can  thus  stop  them,  he  regains  in  the  same  manner  as  before  and  at  the 
his  lien.  Now  to  apply  these  rules  to  the  time  of  the  sale.  The  vendor  acted  in  no 
present  case;  it  appears  to  us  very  clear  new  capacity;  he  was  to  receive  nothing 
that  there  was  a  good  sale  and  delivery  of  for  keeping ;  he  was  precisely  in  the  con- 
the  wood  to  Grant  &  Sowerby.  The  dition  of  a  vendor,  who  had  not  parted 
wood  was  measured  and  marked  off,  so  with  the  possession  and  custody  of  the 
that  the  very  sticks  composing  the  sixty-  goods  sold.  And  this  was  the  state  of 
five  cords  could  be  identified.  And  the  things  when  Sowerby  went  into  insol- 
reason  why  marking,  measuring,  weigh-  vency ;  upon  which  event,  we  think,  the 
ing,  &c.  are  necessary,  is,  that  the  particu-  vendor  was  remitted  to  his  right  to  keep 
lar  goods  may  be  identified.  If  ten  bar-  possession  of  the  wood  as  security  for  the 
rels  of  oil  are  sold,  lying  in  a  tank  of  price.  Such  a  vendor  in  possession  is 
thirty  barrels,  the  buyer  can  identify  no  regarded  as  having  a  higher  equity  to  re- 
part  of  it  as  his  until  it  is  measured,  tain  for  the  price  than  the  assignee  of  a 
So,  if  fifty  bales  of  cotton  are  sold  out  of  debtor,  who  has  not  paid  for  the  property, 
one  hundred,  no  particular  bales  are  idcnti-  has  to  claim  it  for  the  general  creditors."] 
fied  until  separation.     But,  if   they  are 
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and  delivered.  Thus,  for  instance,  in  the  whole  class  of  cases 
■where  the  delivery  has  been  effected  by  the  consent  of  the  vendor 
to  assume  the  changed  character  of  bailee  for  the  buyer,  it  will  be 
seen  that  the  unpaid  vendor  is  still  deemed  to  be  in  the  actual  pos- 
session of  the  goods  for  the  purpose  of  exercising  his  remedies  on 
them,  in  order  to  obtain  payment  of  the  price :  and  this,  even  in  a 
case  where  the  vendor  gave  a  written  paper  acknowledging  that 
he  held  the  goods  for  the  buyer,  and  subject  to  the  buyer's  or- 
diers.  (c?) 

§  769.  It  will  be  convenient  to  review,  in  the  first  place,  the 
cases  which  establish  the  existence  of  this  peculiar  right  Diy,v„on  of 
in  the  unpaid  vendor  who  has  waived  his  lien,  and  then  the  subject. 
to  treat  separately  his  remedies,  1st,  of  resale  ;  2dly,  of  lien  ;  and 
8dly,  of  stoppage  in  transitu.  The  leading  cases  of 
Bloxam  v.  Sanders  (e)  and  Bloxam  v,  Morley  (/)  Sanders. 
(which  were  said  by  Blackburn  J.  in  1866  (^)  to  be  ^^enTo?"^ 
still  correct  expositions  of  the  "  peculiar  law  "  as  to  un-   unpaid 

.  ,  .  .  vendor's 

paid  vendors)  were  decided  by  the  king's  bench  in  1825.  claim  on 
Bayley  J.  stated  the  principles  as  follows  :  '*  The  vendor's  ®  s®  s. 
right  in  respect  of  his  price  is  not  a  mere  lien  which  he  will  forfeit 
if  he  parts  with  the  possession,  but  grows  out  of  his  original  own- 
ership and  dominion.  If  goods  are  sold  on  credit,  and  nothing  is 
agreed  on  as  to  the  time  of  delivering  the  goods,  the  vendee  is  im- 
mediately entitled  to  the  possession ;  and  the  right  of  possession 
and  the  right  of  property  vest  at  once  in  him ;  but  his  right  of 
possession  is  not  absolute  ;  it  is  liable  to  be  defeated  if  he  become 
insolvent  before  he  obtains  possession.  Tooke  v.  Hollingworth,  5 
T.  R.  215.  If  the  seller  has  dispatched  the  goods  to  the  buyer, 
and  insolvency  occur,  he  has  a  right,  in  virtue  of  his  original  own- 
ership, to  stop  them  in  transitu.  Why  ?  Because  the  property 
is  vested  in  the  buyer  so  as  to  subject  him  to  the  risk  of  any  ac- 
cident ;  but  he  has  not  an  indefeasible  right  to  the  possession^  and 
his  insolvency,  without  payment  of  the  price,  defeats  that  right. 
The  buyer,  or  those  who  stand  in  his  place^  may  still  obtain  the 
right  of  possession  if  they  will  pay  or  tender  the  price,  or  they 
may  still  act  on  their  right  of  property,  if  anything  unwarrant- 
able is  done  to  that  right.     If,  for  instance,  the  original  vendor 

(d)  Townley  w.  Crump,  4  Ad.  &  E.  58,        (/)  4  B.  &  C.  951. 

and  other  cases  examined  poff^  (g)  In  Donald  v.  Suckling,  35  L.  J.  Q. 

(e)  4  B.  &  C.  941.  B.  237. 
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sell  when  he  ought .  not,  they  may  bring  a  special  action  against 
him  for  the  damage  they  sustain  by  such  wrongful  sale,  and  re- 
cover damages  to  the  extent  of  that  injury ;  but  they  can  main- 
tain no  action  in  which  the  right  of  property  and  right  of  posses- 
sion are  both  requisite,  unless  they  have  both  those  rights."  The 
assignees  of  the  insolvent  buyer  were  therefore  held  not  entitled 
Bankrupt's  to  maintain  trover  against  the  unpaid  vendor,  who  had 
cannot^**  sold  the  goods  OH  Credit,  but  who  still  held  them  in  his 
trover^**^  own  warehouse.  In  1888,  Miles  v.  Gorton  (A)  was  de- 
againstan-   cided  in  the  exchequer.   The  vendor  sold  hops  on  credit, 

paid  ven-  ,     ^ ,  ^  ' 

dor  in  pos-   and  kept  them  in  his  warehouse  on  rent  charged  to  the 

soflflion.  __ 

Miieat?  huyer.  The  buyer  dealt  with  the  hops  as  his  own,  and 
Gorton.  gold  part  of  them,  which  were  delivered  to  the  sub-ven- 
dee on  the  buyer's  order.  The  buyer  then  became  bankrupt,  and 
his  assignees  brought  trover  for  the  remainder  in  the  vendor's 
warehouse ;  but  the  court  held  that  as  against  them  the  vendor 
had  the  right  to  retain  possession  till  payment  of  the  price. 

§  770.  In  Townley  v.  Crump,  (i)  decided  in  1836,  the  defend- 
Towniey  ©.  ^^^"^"^  wine  merchants  in  Liverpool,  sold  to  one  Wright 
Crump.  a  parcel  of  wine  held  by  them  in  their  own  bonded  ware- 
house there,  for  an  acceptance  at  three  months,  and  gave  him  an 
invoice  describing  the  wines  by  marks  and  numbers,  and  handed 
him  the  following  delivery  order :  "  Liverpool,  29th  September, 
1884.  Mr.  Benjamin  Wright.  We  hold  to  your  order  89  pipes 
and  1  hhd.  red  wine  marked  J  C  J  M.  No.  41a  67 — 69  a  80 — 
pipes.  No.  105  hhd.,  rent  free  to  29  November  next.  John  Crump 
&  Co."  The  bill  accepted  by  Wright  was  dishonored ;  a  fiat  in 
bankruptcy  issued  against  him  on  the  28th  January,  1885,  and  his 
assignees  brought  trover  against  the  vendor.  It  was  admitted 
**  that  the  invariable  mode  of  delivering  goods  sold  while  in  ware- 
houses in  Liverpool  is  by  the  vendors  handing  to  the  vendees  de- 
livery orders."  Lord  Abinger  C.  B.,  before  whom  the  cause  was 
tried  at  the  Liverpool  assizes,  refused  to  receive  evidence  that  the 
order  in  question  was  equivalent  to  an  accepted  delivery  order,  or 
that  the  witness  (a  broker  and  merchant  holding  bonded  vaults 
in  Liverpool)  would  consider  the  possession  of  such  an  order  as 
possession  of  the  property ;  but  permitted  him  to  say  that,  in  his 
opinion,  the  possession  of  the  order  would  obtain  credit  for  the 
holder  with  a  purchaser,  and  that,  as  a  matter  of  custom,  the 

(A)  2  C.  &  M.  504.  (t)  4  Ad.  &  £.  58. 
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goods  specified  in  such  an  order  would  be  considered  the  property 
of  the  person  holding  the  order.     His  lordship  directed  a  nonsuit, 
which  the  king*s  bench,  in  banc,  refused  to  set  aside.  Lord  Den- 
man  giving  the  opinion  of  the  court,  composed  of  himself  and 
Patteson,  Williams,  and  Coleridge  JJ.,  in  these  words :  "  There 
was  a  total  failure  of  proof  that  where  a  vendor,  who  is  himself 
the  warehouseman,  sells  to  a  party  who  becomes  bankrupt, before 
the  goods  are  removed  from  the  warehouse,  the  delivery  order 
operates  by  reason  of  this  custom  to  prevent  a  lien  from  attach- 
ing, and  I  think  it  is  not  contended  that  there  is  any  general 
usage  which  could  divest  the  right  in  such  a  case,  upon  the  insol- 
vency of  the  vendee.     Cases  have  been  cited,  but  none  where  the 
question  arose  between  the  original  vendor  and  vendee.*^   Unpaid 
It  is  impossible  to  imagine  a  clearer  case  than  this  of  does  not 
the  vendor's  agreement  to  change  the  character  of  his  r^ghtn'on 
possession  into  that  of  a  bailee  for  the  buyer ;  but  this  f"^^^^^ 
sort  of  delivery  was  not  allowed  so  to  operate  as  to  force  J®  .^^id  aa 

•^  ^  ^  ^  bailee  of 

the  vendor  to  give  up  the  goods  to  the  buyer's  assignees   the  buyer, 
in  bankruptcy.  (A)     Yet  it  cannot  be  doubted  that  the  vendor 
had  done  all  that  he  was  bound  to  do  in  performance  of  his  con- 
tract before  the  buyer's  insolvency,  and  that  he  could  have  main- 
tained an  action  for  goods  sold  and  delivered.  (Z) 

§  771.  Next  came,  in  1840,  the  case  of  Dodsley  v.  Varley,  (m) 
which  arose  under  the  statute  of  frauds,  and  the  question   Do^jgiey  ». 
was  whether  the  vendor  had  lost  his  lien,  for  if  not,  it   Variey. 
was  conceded  that  there  was  no  actual  receipt  to  take  the  case  out 
of  the  statute.     The  facts  were  that  a  parcel  of  wool   Unpaid 

vendor's 

was  bought  by  the  defendant  while  it  was  in  the  plain-   right  may 
tifTs  possession :  the  price  was  agreed  on,  but  the  wool  social  con- 
would  have  to  be  weighed :  it  was  then  removed  to  the  achuU^^ 
warehouse  of  a  third  person^  where  the  defendant  col-  session 
lected  wool  purchased  from  various  persons,  and  packed  buyer, 
it  in  sheeting  provided  by  himself.     There  it  was  weighed,  to- 
gether with  other  wools,  and  packed,  but  not  paid  for.     It  was 
the  usual  course  for  the  wool  to  remain  at  this  place  till  paid  for. 
On  these  facts  it  was  held  that  the  wool  in  the  warehouse  was  in 
the  defendant's  warehouse,  "  and  that  he  was  in  actual  possession 
of  it  there  as  soon  as  it  was  weighed  and  packed Consist- 

{k)  [See  Rice  v.  Aastin,  17  Mass.  204 ;        (/)  [See  Weld  v.  Came,  98  Mass.  152.] 
Jewett  V,  Warren,  12  Mass.  300 ;  Frazer        (m)  12  Ad.  &  E.  632. 
V.  Billiard,  2  Strobh.  809.] 
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ently  with  this,  however,  the  plaintiff  had,  not  what  is  commonly 
called  a  lien  determinable  on  the  loss  of  possession,  but  a  speeial 
interest^  sometimes,  but  improperly,  called  a  lien,  growing  out  of 
his  original  ownership^  independent  of  the  actual  possession^  and 
consistent  with  the  property  being  in  the  defendant." 

§  772.   In   1851,  Valpy  v.   Oakeley  (w)  was   decided  in  the 
Vaipy  V,      queen's  bench.     The  defendant  sold  500  tons  of  iron  to 

OaIcbIcv* 

one  Boydell,  to  be  delivered  in  three  parcels  of  100,  200, 
bills  given  and  200  tons,  and  to  be  paid  for  by  Boy  dell's  accep- 
have  been  tance  of  the  Vendor's  bills  drawn  on  him.  Invoices  of  the 
he* may  re-  ^^^^  ^^  ^^  delivered  were  sent  to  the  buyer,  with  bills 
^ndeUv^^*  drawn  on  him  for  the  price,  which  bills  he  accepted  and 
ered,  returned  to  the  vendor.     The  first  bill  was  paid ;  the 

other  two  were  not  paid,  and  the  buyer  subsequently  became  bank- 
rupt. These  two  bills  were  proven  under  the  fiat,  one  by  the  ven- 
dor, and  the  other  by  a  transferee  of  the  vendor,  but  no  dividend 
was  received  under  either  proof.  There  remained  in  the  vendor's 
possession  185^  tons  of  the  iron  at  the  time  of  the  bankruptcy  of 
Boydell,  and  this  action  was  brought  by  his  assignees  in  assumpsit 
on  the  contract  for  the  non-delivery  of  this  portion.  Held,  that 
and  will  be  the  plaintiffs  could  only  recover  such  damages  as  the 
oniv*for  *  bankrupt  might  have  recovered  ;  and  that  he  could  only 
fcr  have  recovered  the  difference  between  the  contract  price 
tract^^rice  ^"^  *^®  market  price  ;  and  only  nominal  damages  where 
and  the        no  such  difference  is  proven.     The  ratio  decidendi  in 

market 

price.  this  case  was  distinctly,  that  on  the  dishonor  of  the  bills 

given  for  the  price,  the  parties  were  placed  in  the  same  condition 
as  if  the  bills  had  never  been  given^  and  the  contract  had  been  to 
pay  in  ready  money.  All  the  judges  treated  the  case  as  one  of 
lien  reviving  on  the  non-payment  of  the  bills.  Wightman  J. 
said :  ^*  I  see  nothing  to  distinguish  this  from  the  ordinary  case  of 
lien  of  an  unpaid  vendor.  As  long  as  the  bills  were  running, 
they  may  be  taken  to  have  been  primd  fame  payment,  but  they 
were  dishonored  before  the  iron  was  delivered,  and  in  that  case  I 
have  no  doubt  that  the  vendor^ s  lien  attaches^  and  tbs^t  he  may  re- 
tain his  goods  until  he  is  paid."  (o)  The  other  judges  took  the 
same  view  of  this  point,  though  not  expressed  perhaps  as  distinctly 
as  by  Wightman  J. 

(n)  16  Q.  6.  941 ;  20  L.  J.  Q.  B.  880..  (o)  [Arnold    v,   Delano,  4    Gush.   33; 

Thurston  v,  Blanchard,  22  Pick.  18.] 
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§  778.  This  point  came  again  before  the  same  court  in  Griffiths 
V.  Perry  (/?)  in  1859,  the  judges  being  Crompton  and  Griffiths  t>. 
Hill,  neither  of  whom  was  on  the  bench  when  Valpy  v.  ^®"^' 
Oakeley  was  decided.  The  circumstances  were  precisely  the  same 
as  in  the  last  named  case.  Crompton  J.  said :  ^^  I  apprehend  that 
where  there  is  a  sale  of  specific  chattels,  to  begin  with,  and  a  bill  is 
given,  there  is  no  lien  in  the  strict  sense  of  the  word  ;  but  if  after- 
wards an  insolvency  happens,  and  the  bill  is  dishonored,  then  the 
party  has  in  my  opinion  a  right  analogova  to  that  which  a  vendor 

who  exercises  the  right  of  stoppage  in  transitu  has When 

goods  are  left  in  the  hands  of  a  vendor,  it  cannot  properly  be  said 
to  be  a  stoppage  in  transitu^  for  it  is  one  of  those  cases  in  which 

the  transitus  has  not  commenced It  has  always  seemed  to  me, 

and  I  think  it  has  been  established  in  a  great  many  cases,  that 
there  is  a  similar  right  where  the  transitus  has  not  commenced  ; 
and  although  no  right  to  a  strict  lien  has  ever  existed,  yet  where 
goods  remain  in  the  party's  hands  and  insolvency  occurs,  and  the 
bill  is  dishonored,  there  a  right  analogous  to  that  of  stop-  Nominal 
page  in  transitu  arises,  and  there  is  a  right  to  withhold   gfven^^* 
delivery  of  the  goods."   It  was  accordingly  held,  1st.  That  ^^^®^®j  °** 
the  plaintiff  was  only  entitled  to  nominal  damages,  in  ac-   damage 
cordance  with  the  decision  in  Valpy  v.  Oakeley.     2dly.   ^fjeth^p 
That  it  makes  no  difference  in  such  cases  whether  the   sale  is  of 

specific 

sale  is  of  specific  chattels,  or  an  executory  contract  to  chattels  or 
supply  goods.     8dly.  That  the  indorsement  to  a  third   be  supplied. 
person  of  a  delivery  order  for  the  goods  given  by  the   Indorse- 
vendor  to  the  buyer,  does  not  confer  on  such  third  per-   delivery- 
son  any  greater  rights  than  the  buyer  had.     This  last   fers  no 
point  had  been  previously  settled  by  a  direct  decision   fiitie  on 
of  the  House  of  Lords,  (j)  which  was  not  cited  in  the  JhanTbuyer 
case.  ^^ad. 

§  774.  The  rights  of  the  unpaid  vendor  under  the  circumstances 
which  we  are  now  considering  are  not  affected  by  a  re-   The  un- 
sale  to  a  third  person,  unless  the  vendor  has  by  his  con-   Sor  may' 
duct  estopped  himself   from  asserting  his  own   rights ;   geK  m***°*" 
and  we  must  now  turn  to  the  class  of  cases  where  the   «&J'"»' 

suD-ven- 

conflict  of  pretensions  on  the  goods  not  paid  for  arose   dee. 

(p)  1  E.  &  £.  680;  28  L.  J.  Q.  B.  204.     po$t,  §  776  ;  [Keeler  v.  Goodwin,  111  Mass. 
{q)  McEwan  r.  Smith,  2  H.  L.  Cas.  309 ;    490,  492,  and  cases  cited.] 
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between  the  original  vendor  and  the  sub-vendee,  (r)  Without  re- 
ferring specially  to  the  early  cases,  («)  we  may  pass  to  the  de- 
Stoveid  V.  cision  of  the  king's  bench  in  Stoveld  v.  Hughes,  (f)  in 
Hughes.       i^ii      rpj^gj.^  ^jj^  defendants  had  sold  timber  lying  at 

their  wharf  to  one  Dixon,  and  the  timber  was  marked  by  mutual 
Whenven-  ^ssent  with  the  initials  of  the  buyer;  and  the  vendor 
sentedTto  promised  to  send  it  to  Shoreham.  The  buyer  gave  ac- 
resaie,  ceptances  at  three  months  for  the  price.  A  small  part 
to  contest  was  delivered,  and  the  remainder,  while  still  lying  on 
sub-ven-  the  vendor's  premises,  was  sold  by  Dixon  to  the  plain- 
^^^'  tiffs,  who  paid  the  price.     The  plaintiffs  informed  the 

defendant  of  the  sale  by  Dixon,  to  which  the  defendant  answered 
'*  Very  well ; "  and  the  plaintiff  and  the  defendant  then  went 
together  on  the  wharf  of  the  defendant,  and  the  plaintiff  there 
marked  the  timber  with  his  own  initials,  and  told  the  defendant 
to  send  no  more  of  the  timber  to  Dixon,  and  the  defendant  made 
no  objection.  Dixon  became  insolvent,  his  bills  were  protested, 
and  the  defendant  refused  delivery.  Lord  Ellenborough  said,  on 
these  facts  :  "  The  defendants  were  the  only  persons  who  could 
contravene  the  sale  and  delivery  to  the  plaintiff  from  the  Dixons. 
And  when  that  sale  was  made  known  to  the  defendant  Hughes, 
he  assented  to  it  by  saying  '  Very  well,'  and  to  the  marking  of  the 
timber  by  the  plaintiff's  agent,  which  took  place  at  the  same  time. 
If  that  be  not  an  executed  delivery,  I  know  not  what  is  so." 
The  other  judges,  Grose,  Le  Blanc,  and  Bay  ley,  concurred.  In 
Craven*.  Craven  v.  Ryder,  (u)  in  1816,  the  vendors  undertook  to 
^  ^''  deliver  the  goods  free  on  board  to  the  vendee.  They 
bound*  delivered  the  goods  on  board,  and  took  a  receipt  in  their 
8ach**a»-  ^^^  name,  thereby  entitling  themselves  to  demand  the 
sent.  bill  of  lading.     The  purchaser  resold  and  received  pay- 

ment, and  became  insolvent  without  paying  the  original  vendor. 
The  sub-vendee  obtained  a  bill  of  lading,  without  the  assent  of 
the  original  vendor,  and  it  was  held  that  he  had  acquired  no 
rights  against  the  first  vendor,  who  had  never  delivered  the  prop- 
erty out  of  his  own  control. 

(r)  [Chapman    v.    Shepard,  39    Conn.  69 ;  Hanson  v.  Meyer,  6  East,  626  ;  Green 

413,  419  ;  HaskeU  v.  Rice,  11   Gray,  240 ;  v.  Haythome,  1  Stark.  447. 

Parker  v.  Crittenden,  37  Conn.  148.]  (t)  14  East,  308. 

(s)  Slubey  v.  Heyward,  2  H.  Bl.  504;  (u)  6  Taunt.  433. 
Hammond  v.  Anderson,  1  B.  &  P.  N.  R. 
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§  775.  The  next  in  date,  and  the  leading  case,  is  Dixon  v, 
Yates,  (x)  in  1833.  The  plaintiff  Dixon  had  bought  a  Dixon  r. 
large  number  of  puncheons  of  rum  belonging  to  Yates,  ^*^®"' 
and  lying  in  the  latter's  warehouse  at  Liverpool.  He  paid  for  them, 
thus  becoming  possessor  as  well  as  owner.  He  afterwards  sold 
forty-six  puncheons,  parcel  of  his  purchase,  to  one  CoUard,  a 
clerk  in  Yates's  service,  and  gave  him  an  invoice  specifying  the 
number  and  marks  of  each  puncheon,  and  took  CoUard's  accept- 
ances for  the  amount  of  the  invoice.  By  invariable  usage  in  Liver- 
pool, the  mode  of  delivering  goods  sold  while  in  warehouse  is  that 
the  vendor  hands  to  the  buyer  a  delivery  order  for  the  goods.  On 
a  former  occasion,  CoUard  had  made  in  the  same  manner  a  simi- 
lar purchase  of  another  parcel  of  the  rums,  and  Dixon  gave  him 
delivery  orders  for  them  :  but  when  CoUard  applied  for  delivery  or- 
ders for  this  second  purchase,  Dixon  rejfused,  but  said  if  he  wanted 
one  or  two  puncheons  he,  Dixon,  would  let  him  have  them.  Col- 
lard  then  drew  two  orders  on  Dixon  for  one  puncheon  each,  and 
the  latter  gave  corresponding  orders  on  Yates,  and  these  two  pun- 
cheons were  delivered  to  a  purchaser  from  CoUard.  One  of  Col- 
ard's  biUs  became  due  on  the  16th  November,  and  was  dishon- 
ored ;  and  Dixon,  on  the  18th  November,  gave  notice  to  Yates 
not  to  deliver  the  remaining  forty-four  puncheons  to  any  one  but 
himself,  and  on  the  19th  made  a  verbal,  and  on  the  21st  a  writ- 
ten demand  on  Yates  for  the  rum,  but  the  latter  refused  to 
deliver  it  to  Dixon.  CoUard  had  had  the  puncheons  which  he 
bought  coopered  at  Yates's  warehouse,  and  marked  with  the  letter 
C.  On  the  28th  October,  before  CoUard's  biU  was  due,  he  sold 
twenty-six  puncheons  of  the  rum  bought  from  Dixon  to  one  Kaye, 
receiving  in  payment  Kaye's  acceptances,  which  were  duly  hon- 
ored. On  the  31st  October,  Kaye's  cooper  went  to  Yates's  prem- 
ises and  got  Yates's  warehouseman  to  go  with  him  to  the  ware- 
house, and  there  marked  the  casks  (which  were  described  in  Col- 
lard's  invoice  to  Kaye  by  marks  and  numbers)  with  the  letters 
J.  A.  K.,  and  got  the  casks  ready  for  Kaye's  ganger,  who  guaged 
them,  and  the  casks  were  then  coopered  by  Kaye's  cooper.  When 
the  guager  first  came  to  Yates's  office,  a  clerk  of  Yates  repeatedly 
refused  permission  that  he  should  guage  the  casks  for  Kaye,  but 
CoUard  came  afterwards  and  had  it  done.  CoUard  had  taken  sam- 
ples of  the  rum  when  first  landed  on  the  quay,  but  not  after  it 

:  (x)  5  B.  &  Ad.  313. 
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was  in  the  warehouse.  It  was  held  by  all  the  judges  that  the 
possession  of  the  vendor  Dixon  had  never  been  divested  ;  not  by 
Collard's  taking  the  samples^  for  they  were  not  taken  as  part  of 
the  bulk :  not  by  his  taking  possession  of  the  two  puncheons  which 
were  actually  delivered  to  him,  because  it  is  only  when  delivery 
of  part  is  intended  to  operate  as  delivery  of  the  whole,  that  it 
can  have  that  effect :  not  by  the  marking^  for  that  is  an  equiv- 
ocal act,  and  may  be  merely  for  the  purpose  of  identifying  the 
goods,  besides  which,  usage  required  delivery  orders,  which  had 
been  expressly  refused :  not  by  the  coopering  and  guaging^  be- 
cause that  had  been  objected  to  by  Yates's  clerk,  and  was  only 
accomplished  through  the  unauthorized  interference  of  Collard, 
availing  himself  of  his  position  as  clerk.  Park  J.  in  delivering 
his  opinion,  said :  "  There  was  no  delivery  to  the  sub-vendees,  and 
the  rule  is  clear  that  a  second  vendee^  who  neglects  to  take  either 
actual  or  constructive  possession^  is  in  the  same  situation  as  the  first 
vendee^  under  whom  he  claims :  he  gets  the  title  defeasible  on  the 
non-payment  of  the  price  by  the  first  vendee.  Craven  v.  Rider,  6 
Taunton,  438."  (y) 

§  776.  McEwan  v.  Smith  (z)  was  decided  in  the  House  of  Lords 
McEwan  v.  in  1849.  The  facts  were  that  certain  sugars  were  im- 
Sinith.  ported  by  the  respondents  Smith,  and  warehoused  for 
delivery  their  account  by  their  agent  at  Greenock,  named  James 
or  er.  Alexander,  in  a  bonded  warehouse  of  Little  &  Co.    The 

entry  on  the  warehouse  book  was,  **  Received  from  James  Alex- 
ander for  J.  &  A.  Smith."  The  respondents  sold  the  sugar  to 
Bowie  &  Co.,  and  gave  them  an  order  dated  15th  August,  1843, 
on  Alexander^  directing  him  to  deliver  to  the  purchasers  '^  the  un- 
der-noted 42  hhds.  of  sugar,  ex  St.  Mary^  from  Jamaica,  in  bond.'* 
The  sale  was  for  a  bill  at  four  months.  Bowie  &  Co.  never 
claimed  the  delivery,  and  on  the  26th  September  one  of  the  ven- 
dors wrote  to  their  agent  Alexander,  "  I  have  just  heard  of  Bowie 
&  Co.'s  failure.  Take  immediate  steps  to  secure  our  42  hhds.  of 
sugar,  ex  St.  Mary^  lately  sold  them,  if  they  are  still  in  ware- 
house." In  the  mean  time,  however,  the  appellants  McEwan  had 
bought  the  sugar  from  Bowie  &  Co.,  and  on  the  25th  September 
they  sent  to  the  office  of  Alexander  and  produced  there  the  original 
delivery  order  of  Smith  &  Co.,  which  had  been  indorsed  to  them  by 
Bowie  &  Co.     Alexander's  clerk,  thereupon,  gave  them  this  note : 

{a)  See  Griffiths  t;.  Perry,  awle,  §  773.  (x)  2  H.  L.  Cas.  309. 
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"  Delivered  to  the  order  of  Messrs.  McEwan  &  Sons,  this  date, 
forty-two  hogsheads  of  sugar,  ex  St.  Mary.  James  Alexander, 
per  J.  Adams."  Alexander  when  he  received  Smith's  letter,  re- 
moved the  sugar  to  another  warehouse,  and  wrote  to  them  on  the 
27th  September  :  "  The  order  for  these  sugars  was  presented  on 
the  evening  of  the  25th  inst.  in  the  usual  way  ;  but  the  young  man 
that  came  with  it  from  the  agents  of  Messrs.  McEwan  said  that  he 
wished  them  put  in  my  books  as  delivered  to  these  gentlemen  ;  and 
from  the  order  of  delivery  being  transferred  to  them,  my  young 
man  (for  I  was  not  within  at  the  time)  noted  in  the  little  book  in 
which  the  weights  are  taken  when  weighing  over,  *  delivered  to 
Messrs.  McEwan  per  order  of  26th  Sept.  1843,'  and  at  their 
request  he  gave  them  a  slip  of  paper  to  this  effect."  On  these 
facts  Messrs.  McEwan  claimed  that  the  goods  had  been  delivered 
to  them,  and  brought  their  action  in  Scotland  for  the  goods.  It 
seems  manifest,  on  the  face  of  the  transaction,  that  Messrs.  Mc- 
Ewan acted  under  the  mistaken  impression  that  Alexander  held 
the  goods  as  a  warehouseman,  for  they  only  applied  to  have  the 
entry  of  delivery  made  on  his  books^  which  they  could  not  possibly 
have  considered  to  be  a  delivery  to  them,  if  they  had  known  that 
the  sugar  was  in  the  warehouse  of  Little  &  Co.  It  was  accordingly 
held  by  the  House  of  Lords  that  nothing  had  been  done  to  change 
the  possession  of  the  sugar  up  to  the  26th  September,  when  the 
vendor  exercised  his  lien.  Several  of  the  learned  lords  gave  ex- 
positions of  the  nature  and  effect  of  delivery  orders,  and  of  deal- 
ings between  vendors  and  sub-vendees,  in  constituting  delivery  of 
possession,  and  in  vesting  title  in  a  sub-vendee  as  against  the 
unpaid  original  vendor.  The  lord  chancellor  (Lord  Cottenham) 
first  said  of  the  note  given  by  Alexander's  clerk,  that  it  was  ^^  non- 
sense to  say  that  by  that  memorandum  the  goods  were  delivered." 
His  lordship  then  said:  ^^  First,  it  is  said  that  though  the  delivery 
note  does  not  pass  the  property  as  a  bill  of  lading  would  have 
passed  it,  by  being  indorsed  over  from  one  party  to  another,  still 
it  operates  as  an  estoppel  upon  the  party  giving  it,  so  far,  at  all 
events,  as  a  third  party  is  concerned ;  and  it  is  argued  that  is  a 
kind  of  fraud  for  a  person  to  give  a  delivery  note  which  the  per- 
son receiving  it  may  use  so  as  to  impose  upon  a  third  person,  and 
then  to  deprive  that  third  person  of  its  benefit.  But  that  .... 
merely  puts  the  argument  as  to  the  effect  of  a  delivery  note  in  an- 
other form,  and  it  assumes  that  such  a  document  has  all  the  effect 
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of  a  bill  of  lading.  But  as  the  nature  and  effects  of  these  two 
documents  are  quite  different  from  each  other,  it  seems  to  me  that 
such  an  argument  has  no  foundation  at  all,  and  cannot  be  adopted 

without  converting  a  delivery  note  into  a  bill  of  lading It 

was  contended  that,  assuming  the  delivery  note  given  to  the  first 
vendee  to  have  no  effect  in  changing  the  property,  yet  if  the  second 
vendee  comes  to  the  original  vendor  and  obtains  a  new  order,  the 
vendor  cannot  afterwards  say  that  he  has  not  been  paid  by  the  first 
vendee,  and  so  defeat  the  title  of  the  second  vendee,  the  sale  to 
whom  he  had  in  fact  sanctioned  by  making  that  second  note,  and 
dealing  with  him  as  a  party  entitled  to  the  custody  of  the  goods. 
But  this  argument  is  answered  by  the  observation  that  Mr.  Alex- 
ander is  here  assumed  to  have  an  authority  which  in  fact  he  never 
possessed ;  for  in  truth  he  possessed  no  authority  but  that  which 
the  first  delivery  note  given  to  Bowie  &  Co.  had  conferred  upon 

him Supposing  the  note  of  25th  Sept.  to  have  been  signed 

by  Alexander  himself,  I  am  of  opinion  that  it  gave  the  second 
vendee  no  better  title  than  the  first  delivery  note  gave  to  Bowie  & 
Co.  It  is  not  possible  to  construe  this  note  as  a  dealing  between 
the  vendors  and  the  second  vendee^  when  in  fact  there  was  no  com- 
munication whatever  between  them."  Lord  Campell  said :  "  The 
single  point  in  this  case  is,  whether  Smith  &  Co..  the  respondents, 
the  original  vendors  of  the  goods,  retained  their  lien  upon  them. 
....  If  a  bill  of  lading  is  given,  and  that  is  indorsed  for  a  valua- 
ble consideration,  that  would  take  away  the  right  of  the  vendor  to 
prevent  the  delivery  of  the  goods  ;  but  that  is  not  so  with  a  de- 
livery order It  is  said  that  the  delivery  order  and  the  sub- 
sequent payment  of  the  price  by  the  second  vendee  take  away  the 
lien  of  the  vendors.  These  acts  do  not  seem  to  me  to  do  so  ;  for, 
first,  this  price  was  not  paid  to  the  original  owners ;  and  then  to 
treat  what  passed  between  other  people  as  an  estoppel  to  the  origi- 
nal owners^  is  to  give  the  delivery  order  the  effect  of  a  bill  of  lad- 
ing, and  thus  the  argument  again  and  again  comes  round  to  that 
point  for  which  no  authority  in  the  usage  of  trade  or  in  the  law 
can  be  shown."  (a)  As  to  the  true  nature  of  the  unpaid  vendor's 
right  on  the  goods  in  such  circumstances,  his  lordship  was  very  em- 
phatic in  repudiating  any  supposed  analogy  with  stoppage  in 
transitu.  He  said  :  "  Several  of  the  judges  in  the  court  below 
discuss  at  great  length  the  question  of  stoppage  in  transitu.  That 

(a)  See,  also,  Dixon  v.  Bovill,3  McQueen  H.  L.  Cas.  1. 
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doctrine  appears  to  me  to  have  no  more  bearing  on  this  case  than 
the  doctrine  of  contingent  remaindera.^^  It  was  in  his  lordship's 
opinion  cftarly  the  revival  of  the  lien,  which  entitles  the  vendor 
to  exercise  his  right  on  goods  sold  originally  vnth  a  waiver  of  lien, 
if  the  buyer  becomes  insolvent  before  the  credit  expires.  (6) 

§  777.  In  Pearson  v.  Dawson  (<?)  the  facts  were  that  the  de- 
fendant sold  sugar,  held  in  his  own  bonded  warehouse,  peanon  v. 
to  one  Askew,  and  took  an  acceptance  for  the  price.  '^^^'^'^•J 
Askew  resold  twenty  hogsheads  of  the  sugar  to  the  plaintiffs,  and 
gave  them  a  delivery  order  in  the  following  words :  ^^  Mr.  John 
Dawson :  Please  deliver  to  Messrs.  Pearson  &  Hampton,  or  order, 
twenty  hogsheads  of  sugar,  ex  Orontes  [here  were  the  specified 
marks,  numbers,  &c.].  James  Askew."  This  order  was  handed 
by  the  plaintiffs  to  the  defendant,  who  vnrote  in  pencil  on  his 
'^  sugar  book  "  the  plaintiffs'  name  opposite  the  particular  hogs- 
heads resold.  No  one  could  take  the  hogsheads  out  of  the  ware- 
house without  paying  duty,  and  the  plaintiffs  having  sold  two  of 
the  h(^heads,  gave  their  own  delivery  order  to  the  defendant  for 
them,  and  the  defendant  gave  the  plamtiffs  an  order  to  his  ware- 
houseman to  deliver  them,  and  the  plaintiffs  paid  the  duty  and 
took  them  away.  In  the  like  manner  other  hogsheads,  making 
altogether  eight  out  of  the  twenty,  had  been  taken  from  the  ware- 
house by  the  plaintiffs  when  Askew  become  insolvent ;  his  bills 
were  dishonored,  and  the  defendant  then  claimed  his  lien  on  the 
twelve  remaining  hogsheads.  But  the  judges,  Lord  Campbell  C. 
J.  and  Coleridge  and  Erie  J  J.,  were  unanimously  of  opinion  that 
the  original  vendor  was  bound  to  state  to  the  plaintiffs  his  objec- 
tions, if  he  had  any,  to  recognizing  the  delivery  order  given 
by  Askew  when  made  known  to  him,  and  that  having  by  his  con- 
duct given  an  implied  assent  to  the  resale,  he  had  lost  possession 
and  right  of  lien,  and  could  not  contest  the  title  of  the  sub-ven- 
dee. 

§  778.  In  Woodley  v,  Coventry  (i)  the  defendants,  corn  fac- 
tors, soli  350  barrels  of  flour,  to  be  taken  out  of  a  larger  y^^^^^^  i^ 
quantity,  to  one  Clarke,  who  had  obtained  advances  suchcaaes 

?  ,         ,    .      .  et  .    .  >8  estopped 

from  the  plaintiff  on  the  security  of  the  flour,  giving  to   even  from 
the  plaintiff  a  delivery  order  on  the  defendants.     The  that  the 

{h)  [See  Aniold  ».  Delano,  4  Cuah.  33,        (c)  E.,  B.  &  E.  448 ;  27  L.  J.  Q.  B. 
dted  anU,  §  767,  note  (c).]  248. 

(d)  2  H.  <fc  C.  164 ;  32  L.  J.  Ex.  185. 
46 
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property       plaintiff  Sent  the  order  to  the  defendants'  warehouse, 

had  passed     '■ 

under  his  and  lodged  it  there,  the  granary  clerk  saying,  ^^  It  is  all 
with  first  right,"  and  showing  the  plaintiff  samples  oPthe  flour 
w^^i  V  ^^^^  ^  Clarke.  The  plaintiff  sold  the  flour  to  different 
Coventry,  persons,  and  the  defendants  delivered  part  of  it,  but 
Clarke  having  in  the  mean  time  absconded  and  become  bankrupt, 
the  defendants  refused  as  unpaid  vendors,  to  part  with  any  more 
of  the  flour.  The  plaintiff  brought  trover,  and  it  was  contended 
for  the  defendants,  that  the  estoppel  set  up  against  them  by  the 
plaintiff  could  not  prevail  against  the  rule  that  trover  will  not  lie 
where  the  property  is  not  vested ;  and  that  by  the  contract  be- 
tween the  defendants  and  Clarke,  no  property  had  passed,  because 
the  sale  was  not  of  any  specific  flour,  but  of  flour  to  be  supplied 
generally,  in  accordance  with  the  samples.  But  the  court  held 
that  the  defendants  were  estopped  also  from  denying  that  the 
property  had  passed,  and  refused  to  set  aside  the  verdict  given  in 
plaintiff's  favor.  Under  very  similar  circumstances,  the  queen's 
Knichts  v.  ^^^^^  held,  in  Knights  v.  Wiffen,  (e)  that  the  estoppel 
WifEen.  took  place  even  where  the  buyer  had  paid  the  price  be- 
fore presenting  the  delivery  order,  the  court  holding  that  the  buy- 
er's position  was  nevertheless  altered  through  the  defendant's  con- 
duct, because  the  buyer  was  thereby  induced  to  rest  satisfied  that 
the  property  had  passed,  and  to  take  no  further  steps  for  his  own 
protection. 

§  .779.  According  to  the  foregoing  authorities,  an  unpaid  vendor 
Proposi-  in  actual  possession  of  the  goods  sold,  even  where  he 
duced^irom  ^^  relinquished  his  lien  by  the  terms  of  his  contract, 
S^he^au^  has  the  following  rights,  of  which  he  is  not  deprived  by 
thoriUes.  assenting  to  hold  the  goods  as  baiele  of  the  buyer :  First, 
If  the  controversy  be  between  the  unpaid  vendor  and  the  insolvent 
buyer,  or  the  assignees  of  the  latter,  the  vendor  may  refuse  to 
give  up  possession  of  the  goods  without  payment  of  the  price.  (/) 
(And  see  ante^  §  763,  as  to  antecedent  partial  deliveries  not  paid 
for.)  Secondly,  The  vendor's  remedy  will  not  be  impaired  by  his 
giving  a  delivery  order  for  the  goods  if  countermanded  before  his 

(«)  L.  R.  5  Q.  B.  660.  Ryder,  6  Taunt.  433 ;  Dodsley  v,  Varley, 

(/)  Tooke  V,  Hollingworth,  5  T.  R.  12  Ad.  &  E.  632  ;  Valpy  v.  Oakeley,  16 

215;  Bloxam  v.  Sanders,  4  B.  &  C.  941 ;  Q.  B.  941 ;  20  L.  J.  Q.  B.  380 ;  Griffiths 

Miles  V.  Gorton,  2  Cr.  &  M.  504 ;  Town-  v.  Ferry,  1  E.  &  £.  680 ;  28  L.  J.  Q.  B. 

ley  V.  Crump,  4  Ad.  &  £.  58 ;  Craven  v,  204. 
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bailee  attorns  to  the  buyer.  (^)  Thirdly,  The  rights  of  the  un- 
paid vendor  are  the  same  against  a  sub-vendee  as  against  the  orig- 
inal buyer,  (A)  unless  he  be  precluded  by  the  estoppel  resulting 
from  his  assent,  express  or  implied,  to  the  sub-sale  when  informed 
of  it.  (i)  These  rights  taken  in  connection  with  the  remedy  by 
resale,  and  the  vendor's  lien,  treated  of  in  the  two  succeeding 
chapters,  cover  almost  every  conceivable  controversy  that  can 
arise  relative  to  the  rights  of  an  unpaid  vendor  before  the  buyer 
has  obtained  actual  possession  of  the  goods,  (t^) 

§  780.  It  will  be   again  necessary  to   refer  more   particularly 
(^post^  cli.  iv.  on  Lien)  to  the  effect  of  delivery  orders,  but  before 
leaving  the  subject  of  estoppel,  attention  may  properly  be  directed 
to  the  cases  in  which  it  has  been,  applied  to  warehouse-   Ware- 
men  and  bailees,  who  may  by  their  conduct  make  them-  may  mak 
selves  responsible  to  sub-vendees  without  relieving  them-   liabTe'as^** 
selves  of  liability  towards  the  unpaid  vendor.     For  the   ^[|^®®  ^^ 
doctrine  of  estoppel  in  general,  the  reader  is  referred  to  ^««- 
the  notes  appended  to  the  case  of  Doe  v.  Oliver  (A;)  in  Mr.  Smith's 
very  valuable  book.     The  principle  was  thus  stated  by  Principle 
Lord  Denman  in  Pickard  v.  Sears :  (I)  "  Where  one  by   l^^^^ 
his  words  or  conduct  wilfully  causes  another  to  believe  "»^- 
in  the  existence  of  a  certain  state  of  things,  and  induces  him  to 
act  on  that  belief,  so  as  to  alter  his  own  previous  position,  the 
former  is  concluded  from  averring  against  the  latter  a  different 
state  of  things  as  existing  at  the  same  time."     But  in  Freeman  v. 
Cooke  (ttj)  Parke  B.  said,  —  and  this  dictum  was  approved  by 
Chelmsford  L.  C.  in  Clarke  v.  Hart  (6  H.  L.  Cas.  633-656),— 
that  '^  in  most  cases  the  doctrine  in  Pickard  v.  Sears  is  not  to  be 
applied  unless  the  representation  is  such  as  to  amount  to  the  con- 
tract or  license  of  the  party  making  it."  (n) 

(g)  McEwan  v.  Smith,  2  H.    L.  Cas.  {k)  2  Smith's  L.  C.  768  et  seq. 

309 ;  Griffiths  v.  Perry,  ut  supra  ;  [Keeler  (/)  6  Ad.  &  E.  475. 

V.  Goodwin,  111  Mass.  490.]  (m)  2  Ex.  654. 

(h)  CraTcn   v,   Ryder,  6   Taunt.  433;  (n)  [Drew  v.  Kimball,  43  N.  H.  282,  in 

per  Parke  B.  in  Dixon  v.  Tates,  5  B.  &  which  the  doctrine   of  estoppel   is  veiy 

Ad.  313 ;  McEwan  v.  Smith,  2  H.  L.  Cas.  fully  treated  and  the  cases  reviewed;  Fall 

309 ;  Griffiths  v.  Perry,  ut  supra,  Rirer  Nat.  Bank  v.  Buffington,  97  Mass. 

(t)  Stoveld    t;.  Hughes,  14  East,  308;  498,   500,   501;    Andrews  v.   Lyons,  11 

Pearson  v.  Dawson,  £.,  B.  &  E.  448;  27  AUep,  349;  Langdon  v.  Doud,  10  Allen, 

L.  J.  Q.  B.  248.  437  ;    Plumer  v.   Lord,    9   Allen,   455  ; 

(t^)  [See  Farmeloe  v.  Bain,  1  C.  P.  Div.  Andendried  v.   Betteley,  5    Allen,  384 ; 

445;  Keeler  i;.  Goodwin,  HI  Mass.  490.]  Erie  County  Savings.  Bank  v.  Roop,  48 
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§  781.  In  Stonard  v.  Dunkin  (o)  the  defendant,  a  warehoose- 
Stontrdv.  man,  gave  a  written  acknowledgment  that  he  held  a 
^  ^_ '  parcel  of  malt  for  the  plaintiJff,  who  had  adyanced 
housemen  money  on  a  pledge  of  it  to  one  Knight.  Knight  became 
from  set-  bankrupt,  and  the  defendant  attempted  to  show  that  the 
rights  of  ^  malt  had  not  been  measured,  and  that  the  property  in  it 
vendo^  af-  ^^^^efore  passed  to  Knight's  assignees ;  but  Lord  EUen- 
ter  attorn-     boroufi^h  said :    "  Whatever  the  rule  may  be  between 

ing  to  pur-  ^  ,      ,  "^ 

chaser  as      buyer  and  seller,  it  is  clear  that  the  defendants  cannot 
dee.  say  to  the  plaintiff  the  malt  is  not  yours,  after  acknowl- 

edging to  hold  it  on  his  account.  By  so  doing  they  attorned  to 
him,  and  I  should  entirely  overset  the  security  of  mercantile  deal- 
ings were  I  now  to  suffer  them  to  contest  his  title."  This  case 
Hawes  v.  was  followed  by  Hawes  v.  Watson  (^p)  in  the  king's 
a  son.  bench  in  1824,  and  by  Gosling  v.  Bimie  (j)  in  the  com- 
Birnie.  mon  pleas  in  1831,  the  assent  of  the  wharfinger  in  the 
latter  case  being  by  parol.  Tindal  C.  J.  said :  **  The  defendant 
is  estopped  by  his  own  admissions,  for  unless  they  amount  to  an 
estoppel  the  word  may  as  well  be  blotted  from  the  law."  The 
rule  has  since  been  applied  in  very  many  cases,  among  which  may 
be  cited  Gillett  v.  Hill,  (r)  Holt  v.  Griffin,  («)  Lucas  v.  Dorrin,  (t) 
and  Woodley  v.  Coventry  ;  (u)  and  it  was  recognized  in  Swan- 
wick  V.  Sothern,  (x)  in  the  elaborate  judgment  delivered  by 
Blackburn  J.  in  the  queen's  bench,  in  Biddle  t;.  Bond,  (y)  and  in 
Knights  v.  Wiffen.  (2) 

N.  Y.  292,  298 ;  Montpelier  &  Wells  River  (;>)  2  B.  &  C.  540. 

R.  R.  V.  Langdon,  45  Vt.  137 ;  2  Sugden  (q)   7  Ring.  339. 

V.  &  P.  (8th  Am.  ed.)  743,  note  (ti)  and  (r)  2  C.  &  M.  536. 

numerous  cases  there  cited;  Copeland  0.  (s)  10  Bing.  246. 

Copeland,    28    Maine,    528 ;    Wooley    v.  {t)  7  Taunt.  278. 

Chamberlain,  24  Vt.  270-276;  Spiller  v.  (u)  2  H.  &  C.  164,  and  32  L.  J.  Ex. 

Scribner,  36  Vt  245;  Halloran  v.  Whit-  187. 

comb,  43  Vt.  306,  312 ;  Kinney  v.  Fams-  (x)  9  Ad.  &  E.  895. 

worth,  17  Conn.  355;  Whitaker  v.  Wil-  {y)  6  B.  &  S.  225,  and  84  L.  J.  Q.  6. 

liams,  20  Conn.  98 ;  Maple  v.  Eussart,  53  137.    See  the  same  principle  applied  in 

Penn.  St.  348 ;  Brookman  v.  Metcalf,  7  other  cases :  as  in  delivering  certificates  of 

Bob.  (N.  Y.)  568 ;  Hicks  v.  Cram.  17  Vt.  shares.  In  re  Bahia  &  San  Francisco  By. 

44^-455 ;  Storrs  v.  Barker,  6  John.  Ch.  Co.  L.  R.  3  Q.  B.  584 ;  Haii  v.  Frontino 

166 ;  Marshall  v.  Pierce  12  N.  H.  133;  Gold  Mining  Co.  L.  R.  5  Ex.  Ill;  or  in 

Roo  V.  Jerome,  18  Conn.  138 ;  Noyes  v.  issue  of  debentures,  Webb  v.  Heme  Bay 

Ward,  19  Conn.  250.]  Commissrs.  L.  R.  5  Q.  B.  642. 

(o)  4  Camp.  344 ;  [Chapman  v.  Searle,  (2)  L.  R.  5  Q.  B.  550;  amte,  §  778. 
3  Pick.  38.] 
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§  782.  Wb  have  seen  that  the  vendor  has  no  right  to  rescind 
the  sale  when  the  buyer  is  in  default  for  the  payment  of   ^^ 
the  price,  (a)  and  this  suggests  at  once  other  important   dor  resell 
questions.     What  is  a  vendor  to  do  if  the  buyer,  after  continues 
notice  to  take  the  goods  and  pay  the  price,  remains  in  de- 
fault ?    Must  he  keep  them  until  he  can  obtain  judgment  against 
the  buyer  and  sell  them  on  execution  ?     What  if  the  goods  are 
perishable,  like  a  cargo  of  fruit ;  or  expensive  to  keep,  as  cattle  or 
horses  ?    May  the  vendor  resell  ?  and  if  so,  under  what  circum- 
stances ?  with  what  legal  effect  ?     Before  attempting  to  give  an 
answer  to  these  questions,  let  us  see  how  the  law  stood  when 
Blackburn  on  Sales  was  published,  in  1845.     The  following  is  the 
statement  of  the  learned  author :  ^<  Assuming  therefore   La^  „ 
what  seems  pretty  well  established,  that  the  vendor's  Biackbnm 
rights  exceed  a  lien,  and  are  greater  than  can  be  attrib-  o°  Sales. 

(a)  AiOa,  §  764. 
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uted  to  the  assent  of  the  purchaser  under  the  contract  of  sale,  the 
question  arises,  how  much  greater  than  a  lien  are  they  ?  and  this  is 
a  question  that  in  the  present  state  of  the  law  no  one  will  venture 
to  answer  positively,  but,  as  has  already  been  said,  the  better  opin- 
ion seems  to  be  that  in  no  case  do  they  amount  to  i  complete  re- 
^  sumption  of  the  right  of  property^  or  in  other  words,  to  a  right  to 
rescind  the  contract  of  sale^  but  perhaps  come  nearer  to  the  rights 
of  a  pawnee  with  a  power  of  sale^  than  to  any  other  common  law 
rights.  At  all  events,  it  seems  that  a  resale  by  the  vendor,  while 
the  purchaser  continues  in  default,  is  not  so  wrongful  as  to  author- 
ize the  purchaser  to  consider  the  contract  rescinded,  so  as  to  en- 
title him  to  recover  back  any  deposit  of  the  price,  or  to  resist  pay- 
ing any  balance  of  it  still  due :  nor  yet  so  tortious  as  to  destroy 
the  vendor's  right  to  retain,  and  so  entitle  the  purchaser  to  sue  in 
trover."  (6) 

§  783.  There  has  been  a  great  deal  of  authority  on  the  point 
Review  of  since  the  publication  of  ^lackburn  on  Sales,  and  it  will 
SghTcJm-  1^0  convenient  first  to  refer  succinctly  to  the  decisions 
after'tai-  <^^^^^  l>y  t^i^t  learned  author.  Martindale  v.  Smith  (<?) 
d«r  of  may  be  at  once  distinguished  from  all  the  other  cases 

Knee  by  ,    •'  ,  ° 

uyer.         cited,  by  the  circumstance  that  the  resale  in  that  case 

was  made  after  the  buyer  had  tendered  the  price^  a  proceeding  to 

Nor  before   which  no  countenance  has  been  given  by  any  dictum  or 

buyer's  •/         •/ 

default.  any  decided  case.  To  the  latter  case  of  Chinery  v. 
Viall,  (d)  to  be  examined  post^  the  same  remark  applies,  the  ven- 
Lanrfort  dor  having  resold,  before  the  buyer  was  in  default.  In 
^-  ^'^''^'  Langfort  v.  Tiler,  (e)  Holt  C.  J.  ruled,  in  1705,  that 
"  after  earnest  given,  the  vendor  cannot  sell  the  goods  to  another 
without  default  in  the  vendee,  and  therefore  if  the  vendee  does 
not  come  and  pay  and  take  the  goods,  the  vendor  ought  to  go  and 
request  him,  and  then  if  he  does  not  come  and  pay,  and  take 
away  the  goods  in  convenient  time,  the  agreement  is  dissolved, 
and  he  is  at  liberty  to  sell  them  to  any  other  person."  (/)  We 
have  already  seen  that  by  the  law  as  now  settled,  the  agreement 

(6)  Blackburn  on  Sales,  325.  (/)  [See  Neilt;.  Cheves,  1  Bailey  (S.  C.) 

(c)  I  Q.  B.  395.  537  ;  2  Kent,  495 ;  Girard  v,  Taggart,  5 

(d)  5  H.  &  N.  288 ;  29  L.  J.  Ex.  180.  Serg.  &  R.  19  ;  Dibble  v.  CorbeU,  5  Bosw. 

(e)  1  Salk.  113,  cited  by  Lord  Ellen-  (N.  T.)  202;  Ncwhall  v.  Vargas,  15  Maine, 
borough  in  Hinde  v.  Whitehonse,  7  East,  SU,  325,  326.] 

571,  and  by  Lictledale  J.  in  Bloxam  v. 
Sanders,  4  B.  &  C.  945. 
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is  not  dissolved,  according  to  the  dictum  in  this  old  case,  (g')     In 
Hore  V.  Milner,  (A)  at  nisi  prius  in  1797,  Lord  Kenyon   Hore  «. 
held  that  a  vendor  who  had  resold  had  estopped  him-  ^^^''®'"- 
self  from  alleging  the  contract  to  have  been  an  executed  bargain 
and  sale,  and  could  only  recover  on  a  count  for  damages,  as  on 
an  executory  agreement.     In  Mertens  v.  Adcock,  (i)  in   Mertens  v. 
1813,  Lord  EUenborough  held,  in  a  case  of  goods  sold  at   ^^^^^ 
auction,  with  deposit  of  part  of  the  price,  and  express  reservation 
of  power  to  resell,  that  the  resale  was  not  a  rescission  of  the  con- 
tract, and  that  the  vendor  might  recover  on  a  count  for  goods 
bargained  and  sold.     This  case  has  since  been  overruled,   overruled. 
See  Lamond  v,  Duvall,  §  786,  infra.     In  Hagedorn  v.   Hagedom 
Laing  (A)  the  common  pleas  expressed  a  doubt  of  the   *•  ^»ng. 
correctness  of  Lord  EUenborough's  ruling,  in  cases  where  there  is 
an  express  i*eservation  of  the  power  to  resell.    In  Greaves   Greares  v. 
V.  Ashlin,  (Z)  in  1813,  the  facts  were,  that  the  defendant   ^'^^'°- 
sold  the  plaintiff  fifty  quarters  of  oats  at  45^.  6(2.,  and  resold  them 
on  the  buyer's  default,  at  5l8.  per  quarter.     Lord  EUenborough 
held  the  sale  not  to  be  rescinded  by  the  resale,  and  the  plaintiff 
recovered  the  profit  on  the  resale. 

§  784.  Next  came  Maclean  v,  Dunn,  in  1828.  The  vendor  in 
that  case  resold  the  goods  at  a  loss,  after  repeated  re-  Maclean  v. 
quests  that  the  buyer  would  take  them.  Best  C.  J.  ^"°°' 
gave  the  decision  of  the  court,  that  the  original  sale  was  not 
thereby  rescinded,  and  that  the  buyer  might  be  sued  in  assump- 
sit on  the  original  contract ;  and  the  reasoning  was  as  follows : 
"  It  is  admitted  that  perishable  articles  may  be  resold.  It  is  dif- 
ficult to  say  what  may  be  considered  as  perishable  articles  and 
what  not ;  but  if  articles  are  not  perishable,  price  is^  and  may 
alter  in  a  few  days  or  a  few  hours.  In  that  respect  there  is  no 
difference  between  one  commodity  and  another.  It  is  a  practice, 
therefore,  founded  on  good  sense,  to  make  a  resale  of  a  disputed 
article,  and  to  hold  the  original  contractor  responsible  for  the  dif- 
ference. The  practice  itself  affords  some  evidence  of  the  law, 
and  we  ought  not  to  oppose  it  except  on  the  authority  of  decided 
cases.     Those  which  have  been  decided  do  not  apply We 

(g)  [See  Newhall  v.  Yargas,  15  Maine,  (t)  4  Esp.  251. 

>14,  325.]  (k)  6  Taunt.  162. 

(h)  1  Peake,  42,  note  (58,  note,  in  ed.  (I)  3  Camp.  426. 
1820). 


728  BREACH  OF  THE  CONTRACT.  [BOOK  V. 

are'  anxious  to  confirm  a  rule  consistent  with  convenience  and  law. 
It  is  most  convenient  that  when  a  party  refuses  to  take  goods  he 
has  purchased,  they  should  be  resold,  and  that  he  should  be  liable 
to  the  loss,  if  any,  upon  the  resale.  The  goods  may  become  worse 
the  longer  they  are  kept,  and  at  all  events  there  is  the  risk  of  the 
price  becoming  lower."  (m)  In  Blackburn  on  Sales,  it  is  said  of 
this  case,  that  ^^  the  dictum  of  the  court  goes  to  the  extent  that 
the  resale  was  perfectly  legal  and  justifiable ;  probably  it  may  be 
so,  but  there  has  never  been  a  decision  to  that  extent."  (n) 

§  785.  In  Acebal  v.  Levy  (o)  the  common  pleas,  in  1834,  when 
Acebaio.  Best  C.  J.  had  been  succeeded  by  Tindal  C.  J.,  and 
^^'  when  Vaughan,  Bosanquet,  and  Alderson  J  J.  had  be- 
come members  of  the  court,  subsequently  to  the  decision  in  Mac- 
lean V.  Dunn,  said  that  it  was  unnecessarv  to  decide  "  whether  the 
plaintiff  can  or  cannot  maintain  the  count  for  goods  bargained  and 
sold,  after  he  has  resold  the  goods  to  a  stranger,  before  the  action 
brought.  A  question  which  does  not  go  to  the  merit,  but  is  a  ques- 
tion as  to  the  pleading  only,  for  there  can  be  no  doubt  but  that  the 
plaintiff  mighty  after  reselling  the  goods^  recover  the  same  measure 
of  damages  in  a  special  count  framed  upon  the  refusal  to  accept  and 
Miigate  v.  P^yfor  the  goods  bought.''^  ( jp)  In  Milgate  v.  Kebble,  {q) 
Kebbie.  decided  in  the  common  pleas,  in  1841,  the  plaintiff 
deftinit  brought  trover  upon  the  following  facts.  The  defend- 
nSnUin  ^^^  ^^^^  ^  *^®  plaintiff  his  crop  of  apples  for  38Z.,  to 
trover.  be  paid  by  instalments  before  the  buyer  took  them  away. 
The  buyer  paid  83Z.  on  account,  and  gathered  the  apples  on  the 
1st  October,  leaving  them  in  the  defendant's  kiln.  On  the  27th 
December,  the  defendant  wrote  to  the  plaintiff  a  notice  to  pay 
for  them  and  take  them  away,  and  this  not  being  done,  the  de- 
fendant resold  the  apples  for  6Z.  on  the  22d  January.  The  jury 
found  that  a  reasonable  time  had  not  elapsed  before  the  resale, 
and  gave  a  verdict  for  5h  damages  to  the  plaintiff.  On  leave  re- 
served, a  motion  for  nonsuit  was  successful,  on  the  ground  that  the 
vendor's  right  of  possession  was  not  lost,  so  as  to  enable  the  plain- 
Cm)  4  Bing.  722 ;  [Newhall  v.  Vargas,  {q)  3  M.  &  G.  100.  See,  also,  Bloxam 
15  Maine,  314.]  v.  Sanders,  4  B.  &  C.  948,  and  Felthoase 

(n)  Blackburn,  p.  337.  v.  Bindley,  11  C.  B.  N.  S.  869 ;  31  L.  J. 

(o)  10  Bing.  376.  C.  P.  204 ;  cmU,  §  40. 

(p)  [See  Newhall  v,  Vargas,  15  Maine, 
314.] 
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tiff  to  maintain  trover  against  bim.  In  this  case,  Tindal  C.  J. 
said  the  buyer  was  in  the  condition  of  a  pledger^  who  put  v.  Cas- 
eannot  bring  trover.  In  Fitt  v.  Cassanet  (r)  the  sub-  "*"*** 
ject  again  came  before  the  same  court,  in  1842,  but  the  facts  did 
not  require  a  direct  decision  on  it,  though  the  judges  all  assumed 
it  to  be  settled  law  that  a  resale  would  be  legal,  after  a  refusal 
to  accept  on  the  part  of  the  purchaser.  Thus  stood  the  authori- 
ties in  1845,  and  one  of  the  points  in  dispute  was  settled  very 
speedily  afterwards. 

§  786.  In  Lamond  v.  Duvall,  («)  decided  in  1847,  the  vendor 
brought  assumpsit  for  shares  bargained  and  sold,  and  Lamond  v. 
sold  and  delivered.     At  an  auction  sale  the  defendant      "     ' 

,  A  resale  m 

had  become  the  buyer,  at  7  9 J.,  of  certain  shares,  one  of  accordance 

with  a 

the  conditions  of  the  sale  being  that  the  goods  might  be  right  ex- 
resold  unless  the  purchase-money  was  paid  on  the  fol-  JerveJ  r©^' 
lowing  day,  the  bidder  so  making  default  being  answer-  origfnio'* 
able  for  the  loss  on  the  resale.  The  vendor  resold  for  68?.  s*^®- 
Erie  J.  nonsuited  the  plaintiff,  on  the  ground  that  this  reservation 
of  the  power  of  resale  was  in  effect  a  condition  for  making  void 
the  sale  on  default  of  the  buyer,  and  that  the  actual  resale  had 
rescinded  the  original  contract,  so  that  assumpsit  could  not  be 
maintained  on  it.  This  nonsuit  was  upheld  after  advisement, 
the  court  overruling  Mortens  v.  Adcock  (^)  and  confirming  the 
dictum  of  Gibbs  C.  J.  in  Hagedom  t;.  Laing.  (u)  Lord  Denman 
C.  J.  said :  ^^  It  appears  to  us  that  a  power  of  resale  implies  a 
power  of  annulling  the  first  sale,  and  that  therefore  the  first  sale 
ia  on  a  condition^  and  not  absolute.  There  might  be  inconven- 
ience to  the  vendor  if  the  resale  was  held  to  be  by  him  as  agent 
for  the  defaulter^  and  there  is  injustice  to  the  purchaser  in  holding 
him  liable  for  the  full  price  of  the  goods  sold,  though  he  cannot 
have  the  goods,  and  though  the  vendor  may  have  received  the  full 
price  from  another  purchaser.  This  inconvenience  and  injustice 
would  be  avoided  by  holding  that  the  sale  is  conditioned  to  be 
void  in  case  of  default,  and  that  the  defaulter  in  case  of  resale 

is  liable  for  the  difference  and   expenses In  Maclean  v. 

Dunn  (2;)  the  action  for  damages  for  the  loss  on  resale  is  spoken 
of  as  the  proper  course,  where  the  power  of  resale  is  exercised 

(r)  4  M.  &  O.  898.  (u)  6  Taunt  162. 

(b)  9  Q.  B.  1030.  [x)  4  Bing.  722. 

(0  4  Esp.  251. 
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without  an  express  stipulation  for  it."  The  point  here  decided 
is,  that  where  there  is  a  resale  on  the  buyer's  default  in  accord- 
ance with  an  express  reservation  of  that  right,  in  the  original 
contract,  the  sale  is  rescinded,  (y)  The  dicta  are,  that  the  ven- 
dor's remedy  in  case  of  resale  at  a  loss  is  a  special  action  for 
damages  for  the  difference  in  price  and  the  expenses,  whether 
there  has  or  has  not  been  an  express  reservation  of  the  right  of 
resale. 

§  787.  When  the  sale  is  thus  conditional,  the  vendee's  rights  are 
Vendee'8      y^jy  different  from  those  which  exist  in  the  absence  of 

rights  on  •' 

resale  not  an  express  reservation  of  power  to  resell,  and  he  is  in 

when  duriori  casu.     He  runs  all  the  risk  of  resale  without 

beeJfan  ^^7  chance  of  profit,  for  he  has  clearly  no  right  to  the 

reMnration  ^urplus  if  the  goods  are  sold  for  a  higher  price  at  the  re- 

of  the  sale.  Cz)   But  where  such  express  reservation  does  not  ex- 

power  of      ,        ^  ^  ^  ^ 

resale,  as  ist,  the  effect  of  a  resale  not  being  to  rescind  the  sale,  the 
trary  case,  goods  are  sold  by  the  unpaid  vendor,  qud  pledgee,  and  as 
though  the  goods  had  been  pawned  to  him :  they  are  sold 
as  being  the  property  of  the  buyer,  who  is  of  .course  entitled  to 
the  excess  if  they  sell  for  a  higher  price  than  he  agreed  to  give,  (a) 
Modem  The  cases  of  Valpy  v.  Oakeley  (6)  and  Griffiths  v. 
ddrthat  Perry,  (c)  cited  in  the  preceding  chapter,  §§  772,  773, 
nor1gh?to  decide  that  in  an  action  by  the  buyer,  on  the  contract^ 
r**  '  °da-  ^'^^^^^  ^^®  unpaid  vendor  for  non-delivery,  whether  the 
fault.  sale  was  of  specific  goods  or  of  goods  to  be  supplied,  the 

buyer  can  only  recover  the  actual  damages,  that  is  the  difference 
between  the  contract  price  and  the  market  value  ;  anol  to  this  ex- 
And  is  al-  ^^^  *^®  buyer's  right  is  plain,  because  the  effect  of  his 
ways  liable   default  was  not  to  rescind  the  contract,  and  he  is  entitled 

for  nomc- 

nai  dam-      to  any  profit  on  the  resale.     But  the  cases  go  farther, 

afires  even  *>    *■  ^ 

if  no  act-  and  decide  expressly  that  the  vendor  has  no  right  to  re- 
age  be°^"  86U»  for  they  determine  that  he  is  responsible  for  nomi- 
proven.  jjj^|  (Jamages  where  there  is  no  difference  in  these  values. 
§  788.  In  the  United  States  the  law  is  somewhat  different,  and 
Law  in  in  Dustan  v,  McAndrew  (d)  was  thus  stated:  "The 
America,      vendor  of  personal  property  in  a  suit  against  the  vendee 

(y)  [See  Priest  v.  Wheeler,  101  Mass.    Valpj  v.  Oakeley,  and  Griffiths  v.  Perry* 
479  ;  Warden  v.  Marshall,  99  Mass.  305.]    ante,  §§  772,  773. 

(2)  Sugd.  on  Vendors,  p.  39  (14th  ed.).        (6)  16  Q.  B.  941 ;  20  L.  J.  Q.  B.  380. 
(a)  Ashlin  v.  Greaves,  3  Camp.  426 ;        (c)  1  E.  &  £.  660 ;  28  L.  J.  Q.  B.  204. 

(rf)  44  N.  Y.  72. 
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for  not  taking  and  paying  for  the  property  has  the  choice  ^"^*°  '• 
ordinarily  of  one  of  three  remedies :  Ist,  He  may  store  drew. 
or  retain  the  property  for  the  vendee  and  sue  him  for  the  entire 
price ;  2d,  He  may  sell  the  property,  acting  as  the  agent  for  this 
purpose  of  the  vendee,  and  recover  the  difference  between  the 
contract  price  and  the  price  of  resale ;  (e)  or  3d,  He  may  keep 
the  property  as  his  own  and  recover  the  difference  between  the 
market  price  at  the  time  and  place  of  delivery  and  the  contract 
price,  (e^) 

§  789.  Where  an  unpaid  vendor,  after  delivery  of  the  goods  to 
the  buyer,  tortiously  retakes  and  resells  them,  the  law   y^^^ 
is  equally  well  settled  that  the  contract  is  not  rescinded,  vendor  tor- 

*■         *f  ^  »  .  .  tiously  re- 

and  the  vendor  may  still  recover  the  price,  while  the  takes 

•  •         •  ^1  coodfl 

buyer  may  maintan  an  action  in  trover  for  the  con-  after  de- 
version.     In  these  cases  neither  party  can  set  up  his  own   legaTeiT 
right  as  a  defence  in  an  action  by  the  other,  but  must  ^^^^' 
bring  his  cross  action.     If,  however,  from  the  nature  of  the  con- 
tract or  the  dealings  between  the  parties,  the  vendor  who  has  re- 
sold is  in  such  a  condition  as  to  be  unable  to  maintain  a  cross  ac- 
tion for  the  price,  then  the  buyer's  damages  in  trover  will  not  be 
the  whole  value  of  the  goods  converted,  but  *only  the  actual  dam- 
ages, namely,  the  value  of  the  goods,  after  deducting  the  price  due. 
The  authorities  in  support  of  these  conclusions  are  the  following : 

(e)  [Sargent  J.  in  Gordon  v.  Norris,  49  336,  344;  Pollen  v,  Le  Roy,  30  N.  Y.  658. 
K.  H.  383 ;  Ladd  J.  in  Haines  v.  Tucker,  The  law,  however,  has  established  no  par- 
50  N.  H.  313;  Whitnej  v.  Boardman,  118  ticular  mode  of  resale.  The  seller  on  the 
Mass.  242,  247 ;  Hayden  v.  Demets,  53  N.  resale  must  dispose  of  the  goods  in  good 
Y.  426 ;  Schultz  v.  Bradley,  4  Daly  (N.  faith,  in  the  mode  best  calculated  to  pro- 
Y.)  29 ;  Camp  r.  Hamlin,  55  Geo.  259 ;  duce  their  value,  whether  it  be  at  public 
Shawhan  v.  Van  Nest,  Sop.  Ct.  Ohio  auction,  by  a  broker,  or  in  any  other  mode 
(1876),  15  Am.  Law  Reg.  N.  S.  153,  160,  that  can  and  should  be  reasonably  adopted, 
cited  and  stated  antet  §  763  note  (a).  It  is  Crooks  v.  More,  1  Sandf.  297  ;  Conway  v. 
said  by  Chancellor  Kent  that  **  the  usage  Bush,  4  Barb.  564  ;  Pollen  v.  Le  Roy,  30 
on  the  neglect  or  refusal  of  the  buyer  to  N.  Y.  558 ;  Appleton  v.  Hogan,  9  B.  Mon. 
come  in  a  reasonable  time,  after  notice,  69 ;  Haines  v.  Tucker,  50  N.  H.  307,  313. 
and  pay  for  and  take  the  goods,  is  for  the  As  to  the  necessity  for  the  vendor  to  give 
vendor  to  sell  the  same  at  auction,  and  to  the  purchaser  notice  of.  the  purpose  to  re- 
hold  the  buyer  responsible  for  the  defi-  sell,  see  Ladd  J.  in  Haines  v.  Tucker,  50 
dency  in  the  amount  of  sales.*'  2  Kent,  N.  H.  313 ;  Redmond  v.  Smock,  28  Lid. 
504 ;  Sands  i;.  Taylor,  5  John.  395  ;  Adams  '  365 ;  Saladin  v.  Mitchell,  45  HI.  80 ;  Ros- 
V,  Mirick,  cited  in  5  Serg.  &  R.  32  ;  Girard  enbaums  v.  Weeden,  18  Grattan,  785  ; 
V.  Taggart,  5  Serg.  &  R.  19 ;  M'Combs  v,  Whitney  v.  Boardman,  supra;  Ullman  i;. 
M'Kennan,  2  Watts  &  S.  216;  Eastman  Kent,  60  HI.  271.] 
J.  in  Warren  v.  Buckminster,  24  N.  H.  (0^)  [Hayden  v.  Demets,  53  N.  Y.  426.] 
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§  790.  In  Stephens  v.  Wilkinson,  (/)  to  an  action  on  a  bill  of 
Stephens  V.  exchange,  the  defence  was  that  the  bill  was  given  for 
WiUdnson.  g^Q^g  g^j^j^  which  the  plaintifiE  had  tortiously  retaken 
from  the  defendant  two  months  after  the  delivery.  This  defence 
was  held  bad,  because  the  tortious  retaking  did  not  authorize  the 
buyer  to  consider  the  contract  as  rescinded ;  he  must  pay  the 
price,  and  seek  his  remedy  by  action  in  trespass  for  the  retaking 
of  his  goods,  inasmuch  as  the  consideration  for  the  bill  of  exchange 
had  not  wholly  failed,  the  buyer  having  enjoyed  the  consideration 
for  some  time  after  the  sale.  Lord  Tenterden  said :  "  The  per- 
son who  bought  the  goods  paid  part  of  the  purchase-money,  and 
gave  this  bill  for  the  residue  ;  had  possession  of  the  goods  deliv- 
ered to  him ;  kept  them  for  two  months,  and  was  then  dispossessed 
by  the  vendor  ;  and  it  is  said  that  entitles  the  defendant  to  refuse 
to  pay  the  bill.  I  am,  however,  inclined  to  think  that  in  point  of 
law  that  is  not  so,  but  that  the  vendee's  remedy  is  by  an  action  of 
trespass.  In  that  action  he  will  be  entitled  to  recover  a  full  com- 
pensation for  the  injury  which  he  sustained  by  the  wrongful  seiz- 
ure of  the  goods,  and  their  value  will  be  the  measure  of  damages.'* 
Park  J.  also  held  that  there  was  not  a  total  failure  of  considera- 
tion, so  that  of  course  the  defence  was  unavailing  against  a  bill  of 
exchange  (because  no  partial  failure  of  consideration,  except  for 
an  ascertained  liquidated  sum,  is  a  good  defence  in  an  action  on  a 
negotiable  instrument),  (^)  but  that  great  judge  gave  the  follow- 
ing as  the  rule  of  law :  ^'  No  case  has  been  cited,  and  no  dictum 
which  confirms  the  position  that  the  retaking  of  the  goods  by  the 
vendor  may  be  treated  by  the  vendee  as  a  dissolution  of  the  con- 
tract. If  the  goods  are  delivered  by  the  vendor,  and  taken  pos- 
session of  by  the  vendee,  his  title  to  them  is  complete  ;  the  con- 
sideration for  the  price  is  then  perfect.  If  they  are  afterwards 
forcibly  taken  by  the  vendor,  the  vendee  may  maintain  trespass, 
and  the  measure  of  the  damages  would  be  the  value  of  the  goods 
at  the  time  of  the  retaking  ;  whereas,  if  he  may  treat  the  retak- 
ing of  the  goods  as  a  rescinding  of  the  contract,  it  follows  as  a 
consequence  that  he  would  be  entitled  to  recover  the  whole  pur- 
chase-money, or  the  value  of  the  goodn  as  agreed  upon  at  the  time 
of  the  sale,  notwithstanding  he  may  have  had  the  use  of  them  in 
the  interval  between  the  sale  and  the  retaking,  and  though  they 
may  be  actually  deteriorated  in  value,  as  they  would  be  if  they  were 

(/)  2  B.  &  Ad.  320.  (y)  Byles  on  BiUs,  136  (9th  ed.). 
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of  a  perishable  nature.  In  point  of  law  the  situation  i%  this :  the 
vendee  has  had  all  he  was  entitled  to  by  the  contract  of  sale^  and  he 
must  therefore  pay  the  price  of  the  goods.  He  may  bring  trespass 
against  the  vendors  for  taking  possession  of  them  again,  and  may 
recover  the  acttud  value  of  the  goods  at  the  time  they  were  takenj*^ 

§  791.  The  converse  of  this  case  came  before  the  exchequer  m 
1841.  In  Gillard  v.  Brittan  (A)  the  action  was  by  the  oaiard  v. 
buyer  for  damages  in  trespass  de  bonis  asportatis.  The  ™***'^- 
facts  were  that  the  defendant,  to  whom  the  plaintiff  was  indebted 
for  goods  sold,  went  in  pursuit  of  the  latter  (who  had  sold  off  his 
furniture  and  left  his  home  secretly),  and  having  traced  him  to 
a  distant  place,  went  into  the  premises  of  the  plaintiffs  brother- 
in-law,  accompanied  by  some  police  officers,  and  retook  some  of 
the  goods  sold,  which  he  indentified.  The  learned  judge  at  nisi 
prius  (Wightman  J.)  told  the  jury  that  in  estimating  the  dam- 
ages, they  must  take  into  consideration  the  plaintiff's  debt  to  the 
defendant,  which  would  be  reduced  pro  tanto  by  the  value  of  the 
goods  retaken.  The  jury  found  a  verdict  for  the  defendant.  This 
ruling  was  held  wrong.  Lord  Abinger  C.  B.  said :  "  It  would 
lead  to  the  consequence  that  a  party  may  set  off  a  debt  diie  in 
one  case  against  damages  in  another.  The  verdict  in  this  case  does 
not  at  all  affect  the  right  of  the  defendant  to  recover  the  whole  67L 
due  to  him  from  the  plaintiff.  The  learned  judge  was  therefore 
clearly  in  error.*'  Alderson  B.  said  that  the  debt  due  by  the 
plaintiff  '^  ought  to  have  been  excluded  altogether,  otherwise  it  is 
equivalent  to  allowing  a  set-off  in  trespass." 

§  792.  But  in  Chinery  v.  Viall,  (i)  in  1860,  the  exchequer  of 
pleas  held  the  contrary,  on  the  following  state  of  facts.   ^^^^  ^' 
The  defendant  had  made  a  tortious  resale  of  certain  ^here 
sheep  sold  by  him  to  the  plaintiff,  and  the  buyer's  dec-  J^^^^i 
laration  contained  two  counts,  one  on  the  contract,  for  reseiis  be- 

f  OFB  dfl~ 

non-delivery,  and  the  other  in  trover.  On  the  first  liveiy. 
count  there  was  a  verdict  for  5Z.,  being  the  excess  in  the  market 
value  of  the  sheep  over  the  price  at  which  they  had  been  bought. 
On  the  second  count  there  was  a  formal  verdict  for  1182.  19«.,  the 
whole  value  of  the  sheep,  witliout  deducting  the  unpaid  price,  with 
leave  reserved  to  the  defendant  to  move  for  a  verdict  in  his  favor 
on  that  count,  or  to  reduce  the  damages.  The  court  held  the 
count  in  trover  maintainable,  in  which  opinion  it  was  stated  by 

(h)  8  M.  &  W.  576.  (t)  5  H.  &  N.  288  ;  29  L.  J.  Ex.  180. 
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Bramwell  B.  when  delivering  the  judgment,  that  Blackburn  J. 
concurred  :  and  on  the  question  of  damages  it  was  held  that  the 
plaintiff  could  only  recover  the  actual  loss  sustained,  not  the  whole 
value  of  the  sheep  for  which  he  had  not  paid ;  and  the  damages 
Observa-  were  reduced  to  51.  In  this  case,  Gillard  v.  Brittan  (i^ 
GmawTt.  was  cited  by  counsel,  and  not  overruled.  The  two 
Mid  Chin-  cases,  however,  are  quite  distinguishable.  In  Gillard  v. 
cry  V.  Viaii.  Brittan  cach  party  was  entitled  to  his  cross  action,  the 
vendor  for  the  price,  the  buyer  for  the  goods,  which  had  passed 
into  his  ownership  and  actual  possession.  But  in  Ghinery  v.  Viall 
the  ratio  decidendi  was  that  the  vendor  could  not,  by  reason  of  his 
conversion  before  delivery,  maintain  a  cross  action  for  the  price, 
and  therefore  ex  necessitates  it  must  be  allowed  for  in  calculating 
the  buyer's  damages  in  his  action,  for  otherwise  the  buyer  would 
get  the  goods  for  nothing. 

§  793.  On  the  point  decided  in  Ghinery  v.  Viall,  namely,  that 
Damages  ^^  ^^  actiou  of  trovcr  the  measure  of  damages  is  not 
D^t^aiwa  8  ^''^^^y^  *^®  ^^  value  of  the  goods,  and  that  a  party 
the  full  cannot  recover  more  by  suing  on  the  tort  than  on  the 
the  goods  contract,  but  that  the  actual  damage  only  ought  to  be 
given  in  either  action,  the  case  has  met  with  full  ap- 
proval in  subsequent  decisions.  It  was  followed  by  the  common 
Johnson  v.  pleas  (Williams  J.  di«.),  in  Johnson  v.  Stear,  (l)  which 
Stear.  ^^^  ^j^  action  in  trover  for  a  conversion  of  a  pledge  by 
the  pawnee,  the  court  holding  that  only  nominal  damages  could  be 
recovered,  the  pledge  being  insufficient  to  satisfy  the  debt :  and 
Johnson  v.  Stear  was  followed  in  its  turn  by  the  queen's  bench  in 
Donald  v.  Suckling,  (m)  and  by  the  exchequer  chamber  in  Hal- 
Haiiidajv.  liday  t^.  Holgate,  (n)  with  this  modification,  that  not 
Hoigate.  ^^Qjj  nominal  damages  are  recoverable  in  such  an  ac- 
tion, if  the  pledgee  has  not  received  full  payment.  In  Page  v. 
Page  V.  Gowasjee  (o)  the  cases  were  all  reviewed,  and  the  court, 
Cowasjee.  ^j^j.  determining,  as  a  matter  of  fact,  that  the  buyer  of 
a  vessel  was  not  in  default  under  the  circumstances  as  proven  in 
the  case,  and  that  the  vendor  had  acted  tortiously  in  retaking  the 
vessel  out  of  the  buyer's  possession  and  reselling  it,  held  the  legal 

(h)  8  M.  &  W.  575.  (n)  L.  R.  3  £x.  299. 

(/)  15  C.  B.  N.  S.  330;  33  L.  J.  C.  P.  (o)  L.  R.  1  P.  C.  App.  127 ;  3  Moore 

130.  P.  C.  C.  N.  S.  499. 
(m)  7  B.  &  S.  783 ;  35  L.  J.  Q.  B.  232. 
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effect  to  be,  that  the  contract  was  not  rescinded,  that  the  vendor 
could  recover  the  price,  and  that  the  buyer  cotUd  not  set  up  the 
resale  in  drfence^  but  must  bring  his  cross  action  for  damages  for 
the  tortious  retaking  and  resale,  which  damages  would  probably 
be  measured  by  the  price  obtained  at  the  resale. 

§  794.  The  following  summary  of  the  law  is  submitted  as  fairly 
resulting  from  the  foregoing  authorities :    First.    A  re-   summary 
sale  by  the  vendor  an  default  of  the  purchaser  rescinds  ^^^  . 
the  original  sale,  when  the  right  of  resale  was  expressly   1*^  "la- 
reserved  in  the  original  sale ;  (  p)  but  not  in  the  absence  sales  by 
of  such  express  reservation,  (g)     Secondly.    The   ven-  ^*°  **"* 
dor's  remedy,  after  a  resale  under  an  express  reservation  of  that 
rights  against  a  purchaser  in  default,  in  a  special  action  for  dam- 
ages for  the  loss  of  price  and  expenses  of  the  resale,  (r)     If  the 
goods  fetch  a  profit  on  the  resale,  the  buyer  derives  no  benefit 
from  it,  except  as  showing,  by  way  of  defence,  that  his  default  has 
caused  no    damage  to  the  vendor,  (s)      Thirdly.  The  vendor's 
remedy,  after  a  resale  made  in  the  absence  of  an  express  reser- 
vation of  that  right,  is  assumpsit  on  the  original  contract,  which 
was  not  rescinded  by  the  resale.     And  in  this  action  he  may  either 
recover  as  damages  the  actual  loss  on  the  resale  composed  of  the 
difference  in  price  and  expenses,  (f)  or  he  may  refuse  to  give 
credit  for  the  proceeds  of  the  resale,  and  recover  that  whole  price, 
leaving  the  buyer  to  a  cross  action  for  damages  for  the  resale,  (ji) 
And  this  rule  prevails  even  in  cases  where  the  vendor  has  torti- 
ously  retaken  and  resold  the  goods  after  their  delivery  to  the  pur- 
chaser, (x)     Fourthly.  In  the  case  of  resale,  a  buyer  in  default 
cannot  maintain  trover  against  the  vendor,  being  deprived  by  his 
default  of  that  right  of  possession  without  which  trover  will  not 
lie.  (y)     Fifthly.  A  buyer,  even  if  not  in  default^  has  no  right  to 
treat  the  sale  as  rescinded  by  reason  of  the  vendor's  tortious  re- 
sale ;  and  cannot  get  back  any  part  of  the  price  paid,  nor  refuse 
to  pay  the  remainder  when  due.     His  only  remedy  is  a  cross  ac- 

{p)  Lamond  v,  Duvall,  9  Q.  B.  1030.  (/)  Maclean  v.  Dunn,  \U  supra;  [New- 

(q)  Maclean    v.    Dunn,  4   Bing.   722;  hall  v.  Vargas,  15  Maine,  314.] 
Stephens  v.  Wilkinson,  2  B.  &  Ad.  320 ;        (u)  Stephens  v.  Wilkinson,  and  Page 

Gillard  v,  Brittan,  8  M.  &  W.  575 ;  Page  v.  Cowasjee,  ut  supra, 
V.  Cowatjee,  L.  R.  1  P.  C  App.  127 ;  8        (x)  Stephens  v,  Wilkinson,  and  Page 

Moore  P.  C.  N.  S.  499.  v.  Cowasjee,  ut  supra. 

(r)  Lamond  v.  Duvall,  9  Q.  B.  1030.  (y)  Milgate  v.  Eebble,  3  M.  &  Q.  100. 

(s)  .Sogd.  on  Vendors,  39. 
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tion  in  damages,  (z)  Sixthly.  A  buyer  not  in  default  may  main- 
tain trover  against  a  vendor  who  has  tortiously  resold,  and  the 
vendor  cannot  have  the  unpaid  price  deducted  from  the  dams^es, 
but  must  bring  his  cross  action  ;  (a)  but  if  the  vendor  is  unable 
to  maintain  a  cross  action  for  the  price,  then  the  buyer's  recov- 
ery in  trover  will  be  limited  to  the  actual  damage  suiBfered, 
namely,  the  difference  between  the  market  value  of  his  goods 
which  have  been  resold  and  the  unpaid  price.  (6)  Seventhly. 
An  unpaid  vendor,  with  the  goods  in  his  possession,  has  more 
than  a  mere  lien  on  them  ;  he  has  a  special  property  analogous  to 
that  of  a  pawnee.  But  it  is  a  breach  of  his  contract  to  resell  the 
goods,  even  on  the  buyer's  default,  for  which  damages  may  be  re- 
covered against  him  ;  but  only  the  actual*  damage  suffered,  that 
is,  the  difference  between  the  contract  price  and  the  market  value 
on  the  resale ;  and  if  there  be  no  proof  of  such  difference,  the  re- 
covery will  be  for  nominal  damages  only,  (c) 

§  796.  Where  there  has  been  a  resale,  the  title  of  the  second 
Titie  of  purchaser  depends  on  the  fact,  whether  the  first  buyer 
jTiurchaser  '^^  ^^  default,  for  if  not,  we  have  seen  that  he  may 
on  resale,  maintain  trover.  The  subject  was  touched  on  in  Gos- 
ling V,  Birnie,  ((i)  which  went  off  on  the  point  of  estoppel,  so  that 
nothing  was  decided  on  it. 

(«)  Martindale  v.  Smith,  1  Q.  B.  395;  (c)  Valpy  v,  Oakeley,  16  Q.  B.  941 ;  20 

Stephens  t;.  Wilkinson,  2  B.  &  Ad.  320;  L.  J.  Q.  B.  380 ;  Griffiths  v.  Perry,  1  E. 

Page  V.  Cowasjee,  L.  B.  1  P.  C.  App.  127 ;  &  E.  680 ;  28  L.  J.  Q.  B.  204.     [See  Ofsg 

3  Moore  P.  C.  N.  S.  449.  v.  Shuter,  1  C.  P.  Div.  47,  cited  caUe,  § 

(a)  Gillard  v.  Brittan,  8  M.  &  W.  575.  399,  note  (h).] 

(h)  Chineiy  v.  Viall,  5  H.  &N.  288;  (d)  7  Bing.  339. 
29  L.  J.  Ex.  180. 
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§  796.  A  LIEN  in  general  may  be  defined  to  be  a  right  of  retm- 
Lien  de-  ^^S  property  until  a  debt  due  to  the  person  retaining  it 
fined.  |]^  ];)^n  satisfied ;  (a)  and  as  the  rule  of  law  is,  that  in 

a  sale  of  goods,  where  nothing  is  specified  as  to  delivery  or  pay- 
ment, the  yendor  has  the  right  to  retain  the  goods  until  payment 
of  the  price,  (i)  he  has  in  all  cases  at  least  a  lien,  unless  he  has 
Extends  waived  it.  But  this  lien  extends  only  to  the  price.  If 
only  to  by  reason  of  the  vendee's  default  the  goods  are  kept  in 
to  charges,  warehouse,  or  other  charges  are  incurred  in  detaining 
a  '  them,  the  lien  does  not  extend  to  such  claim,  and  the 

Somes  V.  '  ,  ' 

The  British  vendor's  remedy,  if  any^  is  personal  against  the  buyer. 
Shipping  In  Somes  v.  The  British  Empire  Shipping  Company,  {e) 
mpany.  .^  ^^  held,  by  the  unanimous  judgment  of  the  queen's 
bench,  the  exchequer  chamber,  and  the  House  of  Lords,  that  a  ship- 
wright who  kept  a  ship  in  his  dock  after  repairing  her,  in  order  to 
preserve  his  lien,  had  no  claim  at  all  for  dock  charges  against 
the  owner  of  the  ship  for  the  time  that  elapsed  between  the  com- 
pletion of  the  repairs  and  the  delivery  of  the  ship,  notwithstanding 
the  owner's  default  in  payment.  Gockbum  G.  J.  in  Cam.  Scacc.  (jl) 
said :  ^^  It  is  not  for  us  sitting  here  judicially  to  attach  to  the 
right  of  lien  which  a  vendor  or  bailee  has  in  certain  cases,  a  new 
right  which  it  is  now  sought  to  enforce  for  the  first  time."  In  the 
House  of  Lords,  Lord  Wensleydale  said:  "The  first  point  is 
whether,  if  a  person  who  has  a  lien  on  any  chattel  chooses  to  keep 


(a)  Hammonds  v.  Barclay,  2  East,  235 ; 
[Shaw  C.  J.  in  Arnold  p.  Delano,  4  Cash. 
38  ;  Meany  v.  Head,  1  Mason,  319.] 

(6)  Miles  «.  Gorton,  S  C.  &  M.  504 ; 
[Clark  V.  Draper,  19  N.  H.  419,  421  ; 
Barr  v.  Logan,  5  Harring.  52 ;  Wilde  J. 
in  Parks  v.  Hall,  2  Pick.  212;  Barrett  v. 
Pritchard,   2    Pick.    515;    Cornwall 


V, 


Haight,  8  Barh.  328 ;  Bowen  v.  Bark,  13 
Penn.  St.  146;  MiUiken  v.  Warren,  57 
Maine,  46.] 

(c)  1  £.,  B.  &  £.  353 ;  27  L.  J.  Q.  B. 
397 ;  in  Cam.  Scacc.  1  £.,  B.  &  E.  367 ; 
28  L.  J.  Q.  B.  220 ;  in  Dom.  Proc.  8  H. 
L.  Caa.  338;  30  L.  J.  Q.  B.  229. 

(d)  28  L.  J.  Q.  B.  221. 
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it  for  the  parpose  of  enforcing  his  lien,  he  can  make  any  claim 

against  the  proprietor  of  that  chattel  for  so  keeping  it I 

am  clearly  of  opinion  that  no  person  has  by  law  a  right  to  add  to 
his  lien  upon  a  chattel,  a  charge  for  keeping  it  till  the  debt  is  paid ; 
that  is,  in  truth,  a  charge  for  keeping  it  io\  his  own  benefit,  not  for 
the  benefit  of  the  person  whose  chattel  is  in  his  possession."  Lord 
Cranworth,  who  concurred,  said,  however,  that  he  gave  no  opinion 
*^  as  to  what  would  have  been  the  right  of  Messrs.  Somes,  if  they 
had  claimed  no  lien^  but  had  said  to  the  owners  of  the  ship,  when 
the  repairs  were  completed,  « Your  ship  is  fit  to  be  taken  away;  it 
encumbers  our  dock,  and  you  must  take  it  away  immediately.'  If 
after  that  the  ship-owners  had  not  taken  it  away,  but  had  left  it  an 
unreasonable  time,  namely,  twenty-seven  days,  occupying  the  dock, 
neither  the  court  of  queen's  bench,  nor  the  court  of  exchequer 
chamber,  has  expressed  an  opinion  as  to  whether  there  might  not 
have  been,  by  natural  inference,  an  obligation  on  the  part  of  the 
owners  of  the  ship  to  pay  a  reasonable  sum  for  the  use  of  the  dock, 
for  the  time  it  was  so  improperly  left  there,  (je)  But  the  short 
question  is  only  this,  whether  Messrs.  Somes,  retaining  the  ship,  not 
for  the  benefit  of  the  owners  of  the  ship,  biU  for  their  own  benefit,  in 
order  the  better  to  enforce  the  payment  of  their  demand,  could 
then  say,  ^  We  will  add  our  demand  for  the  use  of  the  dock  during 
that  time  to  our  lien  for  the  repairs.'  The  two  courts  held,  and  I 
think  correctly  held,  that  they  had  no  such  right."  In  in  Amer- 
the  case  of  Crommelin  v.  The  New  York  &  Harlem  R.  ^^ 
Co.,  (/)  the  court  of  appeals  of  New  York  held,  in  like  «.  The  New 
manner,  that  a  railway  company  had  no  lien  for  a  claim  Harlem  R. 
in  respect  of  the  delay  of  a  consignee  in  taking  away  ^^' 
goods,  which  therefore  remained  in  their  cars  for  a  considerable 
time ;  that  the  lien  was  for  freight  only,  and  the  claim  for  de- 
murrage was  only  personal,  and  could  not  be  enforced  by  a  de^ 
tention  of  the  goods. 

§  797.  The  vendor's  lien  may  of  course  be  waived  expressly.    It 
may  also  be  waived  by  implication  at  the  time  of  the  Lien  may 
formation  of  the  contract,  when  the  terms  show  that  it  when  con- 
was  not  contemplated  that  the  vendor  should  retain  pos-  forced, 
session  till  payment ;  and  it  may  be  abandoned  during  or  aban- 
the  performance  of  the  contract,  by  the  vendor's  actually  terwards. 

(«)  See    per   Lord    EUenborongh,   in        (/)  4  Keyes,  90. 
Greaves  o.  Ashlin,  3  Camp.  426. 
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parting  with  the  goods  before  payment.  The  lien  is  waived  by 
Lien  examination,  when  time  is  given  for  payment,  and  noth- 

MJe^on  ^^  ^°g  ^  ^^  ^  ^  delivery  ;  in  other  words,  when  goods 
<^it.  are  sold  on  credit.  <j}  It  is  of  course  competent  for  the 
parties  to  agree  expressly  that  the  goods,  though  sold  on  credit, 
are  not  to  be  delivered  till  paid  for  ;  but  unless  this  special  agree- 
ment, or  an  established  usage  to  the  same  effect  in  the  particular 
trade  of  the  parties,  can  be  shown,  selling  goods  on  credit  means 
ex  vi  terminorum  that  the  buyer  is  to  take  them  into  his  possession, 
and  the  vendor  is  to  trust  to  the  buyer's  promise  for  the  payment 

Spartaii  v.  ^^  ^^^  price  at  a  future  time.  In  Spartali  v.  Benecke  (A) 
Benecko.      ^y^^  ^^^q  ^^  q£  tijij-^y  bales  of  wool,  "  to  be  paid  for 

by  cash  in  one  month,  less  five  per  cent,  discount."  The  vendors 
insisted  that  they  were  not  bound  to  deliver  the  goods  till  pay- 
ment, and  tendered  evidence  of  usage  of  the  wool  trade  that  under 
such  a  contract  the  vendors  were  not  bound  to  deliver  without  pay- 
ment. Both  contentions  were  overruled  by  Talfourd  J.  at  nisi  prius, 
and  it  was  held  by  the  court  in  banc,  first,  that  ^^  it  was  clear  law 
that  where  by  the  contract  the  payment  is  to  be  made  at  a  future 
day,  the  lien  for  the  price,  which  the  vendor  would  otherwise  have, 
is  waived,  and  the  purchaser  is  entitled  to  a  present  delivery  of 
the  goods  without  payment,  upon  the  ground  that  the  lien  would 
be  inconsistent  with  the  stipulation  in  the  contract  for  a  future 
day  of  payment ;  "  (t)  and,  secondly,  that  parol  evidence  of  usage 
was  inadmissible  to  contradict  the  terms  of  the  written  contract, 
which  implied,  if  indeed  they  did  not  express,  that  delivery  was 
to  be  made  before  payment. 

§  798.  But  on  this  second  point  Spartali  v.  Benecke  has  been 
Evidence      overruled  by  the  exchequer  chamber,  in  Field  v.  Le- 

of  QSftffe  _ 

admissible  lean.  (A)  There  the  sale  was  by  one  broker  in  mining- 
tbauTa  shares  to  another.  The  contract  was,  ^^  Bought,  Thomas 
creditV     ^^®^^»  ^^-J  250  shares,  &c.  at  21.  6«.  per  share,  562Z. 

{g)  [The  right  of  lien  is  to  be  deemed  Lockett  v.  Nicklin,  2  Ex.  93 ;  Qreaves  v. 

to  be  waived  when  the  party  having  the  Ashlin,  3  Camp.  426,  referred  to,  ante,  § 

right  enters  into  a  special  agreement  in-  783. 

consistent  with  the  existence  of  the  lien,  (i)  Chase  v.  Westmore,  5  BL  &  S.  180 ; 

or  from  which  a  waiver  of  it  maybe  fairly  Crawshay   v,  Homfray,  4    B.  &  A.  50; 

inferred.    Sargent  C.  J.  in  Pickett  v.  Bnl-  Cowell  v,  Simpson,  16  Vesey  jr.  275. 

lock,  52  N.  H.  354.]  (k)  6  H.  &  N.  617;  30  L.  J.  Ex.  168. 

[h)  10  C.  B.  212 ;  19  L.  J.  C.  P.  293.  See,  also,  cases  cited  in  notes  to  Wiggles- 
See,  also,  Ford  t;.  Yates,  2  M.  &  G.  549  ;  worth  v.  Dallison,  1  Sm.  L.  C.  551. 
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10«.,for  payment,  half  in  two,  half  in  four  months."     It  Mvery  was 
was  held  by  the  court,  unanimously,  that  parol  evidence  made  uu 
was  admissible  of  a  usage  among  dealers  in  such  shares,   ^^^^^ 
that  the  deliyery  was  to  take  place  concurrently  with,   Leieaa. 
and  at  the  time  agreed  on  for,  payment.    Williams  J.  made  some 
remarks  with  the  view  of  suggesting  a  distinction  between  this  case 
and  Spai-tali  v.  Benecke,  but  added :  ^^  If  Spartali  v.  Benecke  can- 
not be  distinguished  in  this  way,  I  agree  it  ought  to  be  over- 
ruled."    Wightman  J.,  however,  delivered  the  judgment  of  the 
whole  court,  declining  to  make  any  distinction,  so  that  upon  this 
paint  Spartali  t;.  Benecke  must  be  treated  as  an  overruled  case. 
But  its  authority  is  unshaken  in  support  of  the  principle,  that  a 
sale  on  credit,  in  the  absence  of  a  contrary  stipulation  express  or 
implied  from  usage,  is  a  waiver  of  the  vendor's  lien,  and  entitles 
the  purchaser  to  delivery  before  payment.     A  vendor  also  waives 
his  lien  by  taking  from  the  buyer  a  bill  of  exchange  or    Lien 
other   security  payable   at   a   distant   day ;  (l)   and   in   JJ^^'hf^biri 
Chambers  v.  Davidson,  (m)  Lord  Westbury,  in  giving   of  ex- 
the  decision  of  the  privy  council,  said :  *'  Lien  is  not  the  other  se- 
result  of  an  express  contract :  it  is  given  by  implication   ^""  ^' 
of  law.   If,  therefore,  a  mercantile  transaction  which  might  involve 
allien  is  created  by  a  written  contract,  and  security  given  for  the 
result  of  the  dealings  in  that  relation,  the  express  stipulation  and 
agreement  of  the  parties  for  security  exclude  lien,  and  limit  their 
rights  by  the  extent  of  the  express  contract  that  they  have  made. 
JExpressMmfacit  cessare  taciturn^ 

799.  The  vendor's  lien  is  abandoned  when  he  makes  delivery 
of  the  goods  to  the  buyer,  (w)     At  what  precise  state  of  Lien  aban- 
the  dealings  between  the  parties,  the  acts  of  the  vendor  deIivery"^of 
in  performance  of  his  contract  will  amount  to  a  delivery  JJ®f^°*^* 
sufficient  to  divest  his  lieUj  is  in  some  cases  a  matter  very   buyer. 

(/)  Hewison  v,  Guthrie,  2  Bing.  N.  C.  v.  Delano,  4  Cash.  41 ;  Thurston  v,  Blan- 

755  ;  3  Scott,  298;  Homcastle  v.  Farran,  chard,  22  Pick.  18.] 
8  B.  &  A;^97.    [But  in  Clark  i;.  Draper,        (to)  L.  R.  1  P.  C.  App.  296 ;  4  Moore 

19  N.  H.\9,  it  was  held  that  the  giving  P.  C.  C.  N  S.  158. 
of  a  promisiprj  note,  payable  on  demand,        (n)  [**  The  right  of  lien  depends  on  the 

for  the  amoiint  of  the  price,  is  not  a  pay-  possession ;  and  to  maintain  it  a  vendor 

ment  so  as  to  divest  the  lien.    So  it  has  must  have  the  actual  or  constructive  pos- 

been  held  where  the  note  was  payable  on  session  of  the  goods.     After  they  come 

time,  but   still   retained   by  the  vendor,  into  the  possession  of  the  buyer,  according 

Milliken  v.  Warren,  57  Maine,  46 ;  Arnold  to  the  terms  of  the  contract,  the  lien  is  ex- 
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difficult  to  determine.  As  soon  as  a  bargain  and  sale  are  com- 
pleted, we  have  already  seen  that  the  buyer  becomes  at  once 
vested  with  the  ownership  and  the  right  of  possession^  but  that 
actual  possession  does  not  pass  by  the  mere  contract.  Something 
further  is  required,  unless,  indeed,  the  buyer  had  been  previously 
in  actual  possession  as  bailee  of  the  vendor,  in  which  case,  of 
course,  the  vendor's  assent  that  the  buyer  shall  thenceforth  possess 
in  his  own  right  as  proprietor  of  the  thing  would  make  a  complete 
delivery  for  all  purposes. 

§  800.  The  "  actual  receipt  "  required  by  the  statute  of  frauds, 
being  possible  only  when  the  vendor  has  made  delivery,  our  pres- 
ent inquiry  has  been  anticipated  to  some  extent  in  book  I.  part 
II.  ch.  iv.  But  that  inquiry  had  reference  to  the  formation  of  the 
contract,  and  we  must  now  seek  for  some  guiding  principles  in  the 
great  mass  of  authorities  for  determining  when  the  delivery  by 
the  vendor  is  so  far  advanced  that  he  has  lost  his  lien,  and  may 
maintain  a  count  for  goods  sold  and  delivered. 

§  801.  As  there  must  always  be  a  delivery  of  possession  of  part 
of  the  goods  at  least  to  satisfy  the  clause  of  the  statute 
divert  lien  of  frauds  which  relates  to  "actual  receipt,"  it  would 
same  as  to  secni  to  be  a  natural  inference  that  the  same  acts  which 
sect'o/'^^**  have  been  held  sufficient  under  that  statute  to  constitute 
statute  of  an  actual  receipt  by  the  purchaser,  would,  if  done  in 
respect  of  the  whole  of  the  goods  sold,  have  the  like 
effect  in  determining  the  vendor's  lien,  and  justifying  an  action 
for  goods  sold  and  delivered.  This  was  the  impression  of  the 
learned  author  of  the  Treatise  on  Mercantile  Law,  as  shown  in  an 
elaborate  note,  in  which  the  authorities  are  reviewed  ;  (o)  and 
this  view  of  the  law  is  believed  to  be  sound,  so  far  as  regards  the 
ability  of  the  vendor  to  maintain  an  action  for  goods  sold  and  de- 
livered.    But  we  have  seen  in  a  preceding  chapter,  (jt?)  that  in 

tingnished ;  and  the  goods  cannot  be  re-  Hen  or  of  stopping  intraruitu  had  been  de- 
claimed on  the  buyer's  becoming  inaolTent.  f^ated,  the  delivery  was  constructive  only." 
It  has  been  doubted  whether  a  constructive  Wilde  J.  in  Parks  v.  Hall,  2  Pick.  206, 
delivery  is  sufficient  to  take  away  th^en-  212,  and  cases  cited.  See  Arnold  v.  De- 
dor's  right  of  lien ;  and  perhaps  it  would  lano,  4  Cush.  38 ;  Southwestern  Freight 
be  going  too  far  to  say  that  in  every  pos-  Co.  v.  Stanard,  44  Missou.  71 ;  South- 
sible  case  a  constructive  delivery  would  western  Freight  Co.  v.  Plant,  45  Missou. 
have  this  operation.    But  generally  it  is  517.] 

immaterial  whether  the  delivery  is  actual        (o)  Smith's  Mer.  Law,  note  (m),  p.  495 

or  constructive.    In  many  cases,  wherein  (7th  ed.). 
it  has  been  held  that  the  vendor's  right  of        (p)  Ante,  §§  770,  771. 
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cases  where  the  vendor  retains  possession  of  the  chattel  in  the 
changed  character  of  bailee  for  the  buyer,  there  is  a  clear  distinc- 
tion between  such  a  delivery  as  would  suffice  under  the  statute  of 
frauds  and  a  delivery  sufficient  to  divest  the  vendor's  lien. 

§  802.  Where  the  goods  are  at  the  time  of  the  contract  already 
in  possession  of  the  buyer,  as  agent  of  the  vendor,  the  where 
mere  completion  of  the  contract  operates  as  a  delivery  frreadjfn' 
of  possession.  There  is  nothing  further  that  can  be  ^^®^^^" 
done  to  transfer  the  actual  possession,  (y)  If  the  ques-  ^»^yer. 
tion  were  as  to  the  formation  of  the  contract  under  the  statute  of 
frauds,  evidence  would  of  course  be  required  to  show  that  the  buy- 
er's possession  had  become  changed  from  that  of  bailee  to  that  of 
purchaser,  (r)  But  after  a  sale  has  been  shown  to  exist,  the 
goods  being  already  in  actiuil  possession,  and  the  effect  of  the  con- 
tract being  to  transfer  the  right  of  possession  as  well  as  that  of 
property,  the  delivery  becomes  complete  of  necessity,  without  fur- 
ther act  on  either  side ;  though  of  course  in  this,  as  in  all  other 
cases,  the  parties  may  by  agreement  provide  that  this  effect  shall 
not  take  place.  If  A.  has  consigned  to  B.  goods  for  sale,  there  is 
nothing  in  the  law  to  prevent  a  contract  between  them  by  which 
A.  sells  the  goods  to  B.,  coupled  with  a  stipulation  that  B.'s  pos- 
session shall  continue  to  be  that  of  a  bailee  for  A.,  until  the  price 
is  paid. 

§  803.  When  the  goods  are  at  the  time  of  sale  in  possession  of 
a  third  person,  an  actual  delivery  of  possession  takes  where 
place,  and  the  vendor's  lien  is  lost  as  soon  as  the  vendor,  S^po's^'* 
the  purchaser,  and  the  third  person  agree  together  that  "^"g^'of 
the  latter  shall  cease  to  hold  the  goods  for  the  vendor,  the  vendor. 
and  shall  become  the  agent  of  the  buyer  in  retaining  custody  of 
them.  («).  The  cases  have  been  reviewed,  ante^  §  174  et  seq. ; 
§  776  et  seq.     The  goods  are  generally  in  the  vendor's  posses- 

(q)  [See  Warden  v.  Marshall,  99  Mass.  17  C.  B.  229  ;  25  L.  J.  C.  P.  61 ;  Bill  v. 

SOS,  307  ;  Nichols  v.  Fatten,  18  Maine,  Bament,  9  M.  &  W.  36  ;  Lucas  v,  Dorrien, 

231 ;  Martin  v.  Adams,  104  Mass.  262 ;  7  Taant.  278 ;  Woodley  v.  Coventry,  2  H. 

ante,  §  679,  note  (n).]  &  C.  164 ;  32  L.  J.  Ex.  185  ;  [1  Chittj 

(r)  Eden    v.  Dndfield,  1    Q.  B.  306;  Contr.  (11th  Am.  ed.),  555,  and  note  (^) ; 

Lilljwbite  v,  Devereux,  15  M.  &  W.  285 ;  Chapman  v,  Searle,  3  Pick.  38 ;  Plymouth 

Taylor  r.  Wakefield,  6  £.  &  B.  765.  Bank  v.  Bank  of  Norfolk,  10  Pick.  459  ; 

(«)  Harman  o.  Anderson,  2  Camp.  244 ;  Tuxworth  v.  Moore,  9  Pick.  349  ;  Bullard 

Bentall  v.  Bam,  3  B.  &  C.  423  ;  Lacking-  v.  Wait,  16  Gray,  55 ;  Linton  v.  Butts,  7 

ton  V.  Atherton,7  M.  &  6.  360 ;  Farina  v,  Barr,  89  ;  Weld  v.  Came,  98  Mass.  152, 

Home,  16  M.  &  W.  119 ;  Godts  v.  Rose,  154.] 
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sion  at  the  time  of  sale,  and  the  modes  by  which  delivery  can  be 
Where  effected  are  so  various  as  fully  to  justify  Chancellor 
^•ods  are  Kent's  remark,  CO  that  **  it  is  difficult  to  select  those 
sion  of  leadmg  principles  which  are  sufficient  to  carry  us  safely 
time  of        through  the  labyrinth  of  cases  that  overwhelm  and  op- 

*'  press  this  branch  of  the  law."     Many  points,  however, 

are  free  from  doubt. 

§  804.  A  delivery  of  the  goods  to  a  common  carrier  for  con- 
DeUveiyto  veyance  to  the  buyer  is  such  a  delivery  of  actual  posses- 
olnier^  di-  ^^^^  ^  ^^^  buyer  through  his  agent,  the  carrier,  as  suf- 
yesto  lien,     fi^es  to  put  an  end  to  the  vendor's  lien,  (u) 

§  805.  Generally,  a  delivery  of  part  of  the  goods  sold  is  not 
Deiiveiyof  equivalent  to  a  delivery  of  the  whole,  so  as  to  destroy  the 
Seifven?  of  Vendor's  lien,  (x)  He  may,  if  he  choose,  give  up  part,, 
whole.  Qj^^  retain  the  rest ;  and  then  his  lien  will  remain  on  the 
part  retained  in  his  possession  for  the  price  of  the  whole  ;  but  there 
may  be  circumstances  sufficient  to  show  that  there  was  no  inten-* 
tion  to  separate  the  part  delivered  from  the  rest,  and  then  the  de- 
livery of  part  operates  as  a  delivery  of  the  whole,  and  puts  an 
end  to  the  vendor's  possession,  and  consequently  to  his  lien.  The 
rule  was  stated  conversely  by  Park  J.  in  Dixon  v.  Yates,  (y) 
where  he'  said  **  that  if  part  be  delivered  with  intent  to  separate 
that  part  from  the  rest,  it  is  not  an  inchoate  delivery  of  the 
whole,"  and  by  Taunton  J.  in  Betts  v.  Gibbons,  (z)  where,  in  an- 
swer to  counsel  who  maintained  that  a  delivery  of  part  amounts 
to  a  delivery  of  the  whole,  only  when  circumstances  show  that  it 
is  meant  as  such,  the  learned  judge  said,  **  No  ;  on  the  contrary, 
a  partial  delivery  is  a  delivery  of  the  whole,  unless  circumstances 
show  that  it  is  not  so  meant;"  but  these  dicta  were  strongly 
questioned  by  PoUock  C.  B.  in  Tanner  v.  Soovell,  (a)  and  it  is 
submitted  that  the  cases  support  the  principle  above  stated,  in  ac- 

(/)  2  Kent,  509.  Smith  v.  Hudson,  6  B.  &  S.  431 ;  34  L.  J. 

(u)  Dawes  v.  Peck,  8  T.  R.  830 ;  Waite  Q.  B.  145.    Bat  see  Clarke  v.  Hutchins, 

V.  Baker,  2  Ex.  1 ;  Fragano  v.  Long,  4  B.  14  East,  475. 

&  C.  219 ;  Danlop  v,  Lambert,  6  a.  &  F.  (x)  [See  Parks  v.  Hall,  2  Pick.  206, 212, 

600 ;  Johnson  v.  Dodgson,  2  M.  &  W.  313,  cited  ante,  §  799,  note  (n) ;  Haskell  v. 

653 ;  Norman  v.  Phillips,  14  M.  &  W.  277  ;  Bice,  1 1  Gra)r,  240 ;  Buckley  v.  Famiss, 

Meredith  v.  Meigh,  2  £.  &  B.  364 ;  22  L.  17  Wend.  504.] 

J.  Q.  B.  401 ;  Cnsack  v.  Robinson,  1  B.  &  (y)  5  B.  &  Ad.  313-341. 

S.  299 ;  30  L.  J.  Q.  B.  261 ;  Hart  r.  Bush,  {z)  2  Ad.  &  £.  73. 

£.,  B.  &  E.  494 ;  27  L.  J.  Q.  B.  271 ;  (a)  14  M.  &  W.  28. 
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cordance  with  the  opinion  of  Pollock  C.  B.  The  point  is  not, 
however,  of  mnch  practical  importance,  as  it  always  re-  Always 
solves  itself  into  a  question  of  intention  to  be  determined  ?ac?M  to 
by  the  jury  according  to  all  the  facts  and  circumstances  IJJul^^  **v 
of  the  particular  case.  In  Slubey  v.  Heyward  (J)  the  Heyward. 
defendants,  being  in  possession  of  bills  of  lading  which  had  been 
indorsed  to  them  as  sub-vendees  of  a  cargo  of  wheat,  had  ordered 
the  vessel  to  Falmouth,  with  the  consent  of  the  vendor,  and  there 
had  begun  receiving  the  cargo  from  the  master,  and  had  already 
taken  out  800  bushels,  when  the  original  vendor  attempted  to  stop 
the  further  delivery  because  his  buyer  had  become  insolvent. 
Held,  that  **  the  transitus  was  ended  by  the  delivery  of  the  800 
bushels  of  wheat,  which  must  be  taken  to  be  a  delivery  of  the 
whole,  there  appearing  no  intention,  either  previous  to,  or  at  the 
time  of,  delivery  to  separate  part  of  the  cargo  from  the  rest.'* 
Hammond  v.  Anderson  (c?)  followed  in  the  same  court.  Hammond 
It  was  the  case  of  a  delivery  order  for  all  the  goods  son. 
given  to  the  purchaser,  and  possession  taken  by  him  of  part  at  the 
wharfinger's  premises,  and  a  subsequent  attempt  by  the  vendor  to 
stop  delivery  of  the  rest.  It  seems  very  plain  that  in  these  two 
cases  there  was  a  delivery  of  the  whole,  not  because  a  part  was 
carried  away,  but  because  the  vendor's  agent  and  bailee  in  each 
case  had  attorned  to  the  buyer,  and  become  the  buyer's  bailee. 
There  was,  in  the  case  of  the  bill  of  lading,  and  of  the  delivery 
order,  an  agreement  between  the  vendor,  the  buyer,  and  the  bailee, 
that  the  last  named  should  thenceforth  hold  for  account  of  the 
buyer. 

§  806.  In  Bunney  v.  Poyntz  (rf)  the  vendee  of  a  parcel  of  hay 
asked  the  vendor's  permission  to  take  a  part,  and  this   Bunney  v. 
was  granted,  and  it  was  held  not  to  be  a  delivery  of  the  ^^ 
whole.      So,  in  Dixon  v.  Yates,  (e)  the  delivery  by  the   Yates, 
vendor  of  two  puncheons  of  rum  out  of  a  larger  quantity  was  held 
not  to  be  a  delivery  of  the  whole,  the  vendor  having  refused  a 
delivery  order  for  the  whole.     In  Simmons  r.  Swift  (/)   Simmons 
the  delivery  of  part  of  a  stack  of  bark  was  held  not  to  ^'  ^^^^' 
be  a  delivery  of  the  whole,  but  the  decision  was  on  the  ground  that 
the  sale  was  by  weight,  and  the  part  remaining  had  not  been 

{b)  2  H.  BL  504.  {d)  4  B.  &  Ad.  568. 

(e)  1  B.  &  P.  N.  R.  69.      See,  also,        («)  5  B.  &  Ad.  313. 
Taaalej  v.  Turner,  2  BiDg.  N.  C.  151.  (/)  5  B.  &  C.  857. 
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weighed,  (jg^  In  Miles  v.  Gorton  (K)  the  vendor  sold  a  parcel  of 
Miles  V.  hops  consisting  of  two  kinds,  twelve  pockets  of  one 
Gorton.  ^^^  ^^  pockets  of  the  other.  He  rendered  one  invoice 
for  the  whole,  which  expressed  that  the  goods  remained  at  rent 
for  account  of  the  buyer.  A  bill  of  exchange  was  given  in  pay- 
ment. The  buyer  sold  the  ten  pockets  of  one  kind,  and  they  were 
delivered  to  his  sub-vendee.  He  afterwards  became  bankrupt, 
his  acceptance  was  not  paid,  and  his  assignees  brought  trover 
against  the  vendor  for  the  twelve  pockets  remaining  on  hand. 
Follett,  for  the  plaintiffs,  declined  to  contend  that  a  vendor  loses 
his  lien  by  merely  delivering  part;  and  he  admitted  the  rule 
to  be  that  a  part  delivery  only  operates  as  a  constructive  delivery 
of  the  whole  when  so  intended,  but  he  insisted  that  the  intention 
was  to  deliver  the  whole.  It  was  held  by  all  the  judges  that  the 
delivery  of  part  did  not  constitute  delivery  of  the  whole,  and 
Harman  v.  Anderson  was  distinguished  on  the  ground  that  the 
goods  were  in  the  possession  of  a  third  person^  Bayley  B.  saying : 
^^  Where  the  goods  are  in  the  hands  of  a  third  person,  such  third 
person  becomes  by  the  delivery  order  the  agent  of  the  vendee  in- 
stead of  the  vendor,  and  it  may  then  well  be  said  that  the  ware- 
house is  the  warehouse  of  the  vendee  as  between  him  and  the 
vendor.  I  do  not  think  that  the  payment  of  warehouse  rent  to 
the  vendor  has  the  effect  of  a  constructive  delivery  of  the  whole 
in  a  case  where  the  goods  remain  in  the  possession  of  the  ven- 
Tanner ».  dor."  (i)  In  Tanner  r.  Scovell  (A)  the  facts  were  that 
Scoveii.  Qjj^  McLaughlin  bought  of  Boutcher  &  Co.  certain 
goods  on  board  of  a  vessel  lying  at  a  wharf  of  defendants,  and 
the  vendors  gave  an  order  for  the  delivery  to  McLaughlin,  ad- 
dressed to  the  defendants  in  the  following  terms :  "  Please  weigh 
and  deliver  to  Mr.  McLaughlin  48  bales  glue  pieces."  The  de- 
fendants, on  receipt  of  the  order,  weighed  and  sent  a  return  of  the 

(g)  See  Hanson  v,  M.ejer,  6  East,  644.  plete  deliyerj  of  the  goods,  so  that,  on  the 

{h)  2  C.  &  M.  504.  insolvency  of  the  purchaser,  they  wonld 

(t)  [Goods  were  sold  while  lying  in  the  not  be  stopped  by  the  vendor.    Barrett  v. 

vendor's  warehouse,  on    a  credit  of  six  Goddard,  3  Mason,  107.] 
months,  and    a  note  was  given  for  the        {k)  14  M.  &  W.  28.    See,  also,  Jones 

price.    The  goods  were  sold  by  marks  and  v,  Jones,  8  M.  &  W.  431;  Whitehead  v, 

numbers,  and  it  was  a  part  of  the  con-  Anderson,  9  M.  &  W.  618;  Wentwoith  v. 

sideration  of  the  purchase  that  they  might  •  Outhwaite,  10  M.  &  W.  436 ;  Crawshay  v. 

continue  to  lie  in  the  warehouse,  rent  free,  Ede,  1  ^B.  &  C.  181 ;  Bolton  v.  Lancashire 

at  the  option  of  the  purchaser,  and  for  his  &  York  Railway  Company,  L.  R.  1  C.  P. 

benefit,  until  the  vendor  should  want  the  431 ;  35  L.  J.  C.  P.  137. 
room ;  it  was  held  that  there  was  a  com- 
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weight  to  Boutcher  &  Co.,  who  thereupon  made  an  invoice,  which 
they  sent  to  McLaughlin,  showing  the  price  to  amount  to  168Z. 
Is.  6d.     About  a   month  later,  the  defendants  delivered  five  of 
these  bales  to  a  sub-vendee  of  McLaughlin  on  the  latter's  order. 
Other  vessels  arrived  with  further  goods,  which  were  treated  in 
the  same  way,  by  handing  delivery  orders  to  the  buyer,  and  by 
having  the  goods  weighed,  and  invoices  sent  to  him.    But  no  trans- 
fer of  any  of  the  goods  was  made  on  the  defendant's  books  to 
McLaughlin,  nor  any  rent  charged  to  him.     Another  partial  de- 
livery was  made  to  a  sub-vendee  of  McLaughlin,  and  the  vendors 
then  notified  the  defendants  to  make  no  further  deliveries,  Mc- 
Laughlin having  failed  to  make  them  a  payment  according  to 
promise,  and  being  then  in  debt  to  them  about  700Z.    McLaughlin 
afterwards  became  bankrupt,  and  his  assignees  brought  this  action 
in  trover  against  the  defendants.     There  was  evidence  at  the  trial 
in  relation  to  some  objection  made  by  McLaughlin  to  the  weights. 
Held,  first,  that  the  evidence  failed  to  show  that  the  defendants 
had  agreed  to  become  bailees  for  the  buyer ;  and  secondly,  that 
the  delivery  of  the  part  removed  from  the  wharf  was  No  case 
not  intended  to  be,  and  did  not  operate  as,  a  delivery  of  livery  of 
the  whole,  but  was  a  separation  for  the  purpose  of  that  maTned^rii 
part  only,  leaving  all  the  rest  in  statu  quo.  (I)     No  case   ^^^  ^m. 
has  been  met  with  where  the  delivery  of  part  has  been   1^^  J*.®*" 
held  to  constitute  a  delivery  of  the  remainder  when  kept  previous 
in  the  vendor* s  own  custody,  (m)  part. 

§  807.  A  delivery  of  goods  sufficient  to  divest  the  lien  is  not 
efifected  by  the  mere  marking  them  in  the  buyer's  name,   Effect  of 
or  setting  them  aside,  (n)  or  boxing  them  up  by  the  pur-   giJIds*  of 
chaser's  orders,  and  putting  his  name  on  them,  (o)  so   fhe'm^m 
long  as.  the  vendor  holds  the  goods,  and  has  not  agreed  Packages, 
to  give  credit  on  them.     On  the  same  principle  which   ^eleHnS^ 
permits  the  vendor  to  remain  in  custody  of  the  goods  in    possession 
the  changed  character  of  bailee  for  the  purchaser,  it   vendor. 
would  seem  that  the  buyer  may  be  let  into  possession  of  the  goods 

(/)  [See  Arnold  o.  Delano,  4  Cash.  33 ;  &  B.  7  ;  24  L.  J.  Q.  B.  217 ;  25  L.  J.  Q. 

ante,  §  696,  note  (6).]  B.  94. 

(m)  See  Lord  EllenborougVs  remarks  (n)  Goodall  v.  Skelton,  2  H.  Bl.  316; 

in    Payne    v.   Shadbolt,   1    Camp.  427;  Dixon  v.  Yates,  5  B.  &  Ad.  313;  Sim- 

[ Wilde  J.  in  Parks  v.  Hall,  2  Pick.  213 ;]  mons  v.  Swift,  5  B.  &  C.  857  ;  Townley 

and  as  to  effect  of  partial  deliverj  on  the  v.  Crump,  4  Ad.    &  E.  58 ;  Proctor  v. 

carrier's  lien,  tee  Moeller  v.  Tonng,  5  £.  Jones,  2  C.  &  P.  532. 

(o)  Bonlter  v.  Amott,  1  C.  &  M.  333. 
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for  a  special  purpose,  or  in  a  different  character  from  that  of  buyer. 
Thus,  A.  might  refuse  to  deliver  a  horse  sold  to  B.,  quA  purchaser, 
but  lend  it  to  him  for  a  day  or  a  week  :  (  je>)  might  sell  his  horse 
to  the  stable-keeper,  who  already  has  the  horse  at  livery,  and 
stipulate  that  the  buyer's  possession  should  continue  that  of  bailee 
until  payment  of  the  price.  So  in  one  case  where  a  watch  was 
transferred  by  the  master  of  a  vessel  to  the  owners  as  pledgees, 
and  they  then  lent  the  watch  to  the  pawnor,  it  was  held  that  the 
pawnor  possessed  as  agent  of  the  pawnees,  and  that  they  could  re- 
cover the  watch  in  trover  against  third  persons,  to  whom  the 
pawnor  had  pledged  it  a  second  time.  ( j) 

§  808.  If  the  vendor  consent  to  give  delivery  to  the  buyer, 
Condi-  only  on  a  condition,  it  is  of  course  incumbent  on  the 
livery.  buyer  to  perform  the  condition  before  he  can  claim  the 
possession.  As  where  a  vendor  gave  the  buyer  an  order  for  goods 
lying  in  a  bonded  warehouse,  with  the  understanding  that  the 
buyer  was  to  pay  the  duties,  it  was  held  that  on  the  buyer's  in- 
solvency his  assignees  could  not  take  possession  of  the  goods  with- 
out refunding  the  duties  which  the  vendor  had  advanced  on  de- 
fault of  the  buyer,  (r)  So,  also,  if  anything  is  to  be  done  to  the 
goods  before  delivery,  as  in  Hanson  v.  Meyer  («)  (where  the 
goods  were  to  be  weighed),  and  the  cases  (t)  decided  on  its  au- 
thority. 

§  809.  It  is  now  necessary  to  examine  the  question  as  to  the 
Deiiveiy  effect  on  the  vendor's  lien  of  the  transfer  and  indorse- 
by  trans-  meut  to  the  buyer  of  the  instruments  known  in  corn- 
ier of  doc-  "^ 

umeDtoof  merce  as  documents  of  title.  The  statutory  law  will 
first  be  referred  to,  and  it  consists  of  the  enactments 
known  as  the  factors  acts,  the  bills  of  Isiding  act,  the  legal  quays 
act  for  the  port  of  London,  and  the  sufferance  wharves  act,  also 
Facto™  for  the  port  of  London.  The  factors  acts,  namely,  the 
4  Geo.  4,  c   4  Geo.  4,  c.  83,  6  Geo.  4,  c.  94,  and  5  &  6  Vict.  c.  89, 

no 

6  Geo  4  c  ^^®  intended  to  afford  security  to  persons  dealing  with 
94.  factors ;    and  the  last  mentioned  act   provides  substan- 

R  J?    A  'XT'    * 

c.  89.    ^  '   tially  as  follows  :  By  the  first  section,  that  any  agent  in- 

(p)  Tempeist  v.  Fitzgerald,  3  B.  &  A.  {$)  6  East,  614. 

680;  Marvin  v,  Wallace,  6  E.  &  B.  726;  {t)  Wallace    v.  Breeds,  13  East,  522; 

25  L.  J.  Q.  B.  369.  Busk  v.  Davis,  2  M.  &  S.  396 ;  Sheplej  v. 

{g)  Reevea   v.  Capper,  5  Bing.  N.  C.  Davis,  5  Tannt  617;  and  see  Swanwickv. 

136.     [See  Hall  v,  Jackson,  20  Pick.  198 ;  Southron,  9  Ad.  &  E.  895 ;  [Parks  v.  Hall, 

Parks  V,  Hall,  2  Pick.  212.]  2  Pick.  213.] 

(r)  Winks  v.  Hassall,  9  B.  &  C.  372. 
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trusted  with  the   possession   of  goods,  or  of  the   doeumenta  of 
title  to  ffoodSj  shall  be  deemed  and  taken  to  be  the  owner  ^^^^}^' 
of  9uch  goods  and  documents^  so  far  as  to  give  valid-  with  po«- 

.1  «       1    1  session 

ity  to  any  contract  or  agreement   by  way  of   pledge,  may 
lien,  or  security,  lond  fide  made  by  any  person  with  such   P  ®  ^* 
agent  so  intrusted  as  aforesaid,  as  well  for  any  original  loan,  ad- 
vance, or  payment  made  upon  the  security  of  such  goods   ^^^  j^^ 
or  documents,  as  also  for  any  further  or  continuing  ad-   ori|inai 
vanoe  in  respect  thereof,  and  that  such  contract  or  agree-  Unuing  ad- 
ment  shall  be  binding  upon  and  good  against  the  owner 
of  such  goods,  and  all  persons  interested  therein,  notwithstanding 
the  person  claiming  such  pledge  or  lien  may  have  had   Notwith- 
notice  that  the  person  with  whom  such  contract  or  agree-  ""^^^^^ 
ment  is  made  is  only  an  agent.     By  section  2  it  is  en-  ^^^^V' 
acted  that  where  any  such  contract  or  agreement  for  pledge,  lien, 
or  security,  shall  be  made  in  consideration  of  the  delivery  or  trans- 
fer to  such  agent  of  any  other  goods  or  merchandise  or  document 
of  title  or  negotiable  security,  upon  which  the  person  so  deliver- 
ing up  the  same  had  at  the  time  a  valid  and  available  lien,  and 
security  for,  or  in  respect  of  a  previous  advance  by  virtue  of  some 
contract  or  agreement  made  with  such  agent,  such  contract  or 
agreement,  if  bond  fide  on  the  part  of  the  person  with  whom  the 
same  may  be  made,  shall  be  deemed  to  be  a  contract  made  in  con- 
sideration of  an  advance,  within  the  true  intent  and  meaning  of 
this  act,  and  shall  be  as  valid  and  effectual,  to  all  intents  and  pur- 
poses, and  to  the  same  extent,  as  if  the  consideration  for  the  same 
had  been  a  bond  fide  present  advance  of  money,  provided  that  the 
lien  so  acquired  shall  not  exceed  in  amount  the  value  of  what- 
ever may  be  delivered  up  or  exchanged.     By  section  3   Transac- 
it  is  provided,  "  That  this  act,  ifind  every  matter  and  {,'« fton™*^*' 
thing  therein  contained,  shall  be  deemed  and  construed  -fi^^- 
to  give  validity  to  such  contracts  and  agreements  only,  and  to 
protect  only  such  loans,  advances,  and  exchanges  as  shall  be  made 
band  fidey  and  without  notice  that  the  agent  making  such  con- 
tracts or  agreements  as  aforesaid  has  no  authority  to  make  the 
same,  or  is  acting  maid  fide  in  respect  thereof  against  the  owner  of 
such  goods  and  merchandise,  and  nothing  herein  shall  be  construed 
to  extend  to  or  protect  any  lien  or  pledge  for  or  in  respect  of 
any  antecedent  debt  owing  from  any  agent  to  any  person   Antece- 
with  or  to  whom  such  lien  or  pledge  shall  be  given,  nor  ^^^^  ^®^^' 
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to  authorize  any  agent  intrusted  as  aforesaid,  in  deviating  from 
any  express  orders  or  authority  received  from  the  owner,  but  and 
for  the  purport  and  to  the  intent  of  protecting  all  such  bond  fide 
loans,  advances,  and  exchanges  as  aforesaid  (though  made  with 
notice  of  such  agent  not  being  the  owner,  but  without  any  notice 
of  the  agent  acting  without  authority),  and  to  no  further  or  other 
intent  or  purpose,  such  contract  or  agreement  as  aforesaid  shall 
be  binding  on  the  owner  and  all  other  persons  interested  in  such 
goods/'  By  section  4,  a  "  document  of  title  "  is  stated  to  mean 
"  any  bill  of  lading^  India  warranty  dock  warranty  warehotise- 
keeper^ 8  certificate^  warranty  or  order  for  the  delivery  of  good%^  or 
any  other  document  used  in  the  ordinary  course  of  business  as 
proof  of  the  posBeasion  or  control  of  goods,  or  authorizing  or  pur- 
porting to  authorize,  either  by  indorsement  or  by  delivery,  the 
possessor  of  such  document  to  transfer  or  receive  goods  thereby 
represented.^^  (u)  The  same  section  defines  an  "  agent  "  as  "  in- 
trusted," whether  he  has  the  goods  or  documents  in  his  actual 
custody,  or  they  are  held  by  any  other  person  subject  to  his  con- 
trol or  for  him  or  on  his  behalf ;  and  provides  that,  whether  any 
loan  or  advance  shall  be  bond  fide  made  to  any  agent  intrusted 
with  and  in  possession  of  any  such  goods  or  documents  of  title,  on 
the  faith  of  any  contract  or  agreement  in  writing,  to  consign,  de- 
posit, transfer,  or  deliver  them,  and  they  shall  actually  be  received 
by  the  person  making  such  loan  or  advance,  without  notice  that 
such  agent  was  not  authorized  to  make  such  pledge  or  security, 
every  such  loan  or  advance  shall  be  deemed  and  taken  to  be  a 
loan  or  advance  on  the  security  of  such  goods  or  documents  of 
title,  though  not  actually  received  by  the  person  making  such  loan 
or  advance  till  the  period  subsequent  thereto.  The  section  fur- 
ther provides  that  any  payment  made,  whether  by  money  or  bills 
of  exchange,  or  other  negotiable  security,  shall  be  an  advance : 
and  that  the  agent  in  possession  of  such  goods  or  documents  shall 
be  taken  to  have  been  intrusted  with  them  by  the  owner,  unless 
the  contrary  can  be  shotvn  in  evidence.  The  antecedent  act  of  6 
Geo.  4,  c.  94,  provided  in  the  second  section,  that  the  possession 
of  these  documents  of  title  should  suffice  "  to  give  validity  to  any 
sale  or  disposition  of  the  goods,"  by  the  factor,  and  the  amend- 
ing act  during  the  reign  of  her  majesty  was  intended  to  extend 

(u)  The  stamp  act,  1870  (as.  87  to  92),    goods  to  be  stamped,  and  contains  a  defi- 
reqaires  deliveiy  orders  and  warrants  for    nition  of  those  instruments. 
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the  powers  of  factors,  to  increase  the  security  of  those  dealing 
with  them,  and  to  meet  decisions  in  which,  by  the  stringent  con- 
struction of  the  courts,  (x)  cases  supposed  to  be  within  the  former 
statutes  had  been  excluded.  These  purposes  are  stated  in  the 
preamble. 

§  810.  Under  the  factors  acts  it  has  been  decided,  1st,  That  a 
factor  may  lawfully  consign  the  goods  consigned  to  him  Decisions 
to  another  factor  and  obtain  an  advance  on  them  ;  (y)  tors  acto. 
and,  2dly,  That  the  factor^s  authority  is  not  exhausted  by  the 
first  pledge  made  of  the  goods,  but  that  he  may  lawfully  obtain  a 
second  advance  from  a  different  person  by  a  pledge  of  the  surplus 
remaining  after  satisfying  the  holder  of  the  first  pledge,  (z)  The 
meaning  of  the  words  '^  any  antecedent  debt,"  used  in  the  third 
section,  has  also  been  discussed  in  the  cases  noted  below,  (a) 

§  811.  By  the  9  &  10  Vict.  c.  399,  entitled  "  An  act  for  the 
regulation  of  the  legal  quays  within  the  port  of  Lon-  9  4.  jq 
don,"  and  the  11  &  12  Vict.  c.  18,  entitled  "  An  act  for  Vict.  c. 
the  regulation  of  certain  sufferance  wharves  in  the  port  Leg^i 
of  London,"  (6)  regulations  are  provided  for  the  unload-  9"*^'*  ^^ 
ing  of  ships  in  the  port  of  London,  into  warehouses,  at   xi  &  12 
the  wharves,  whenever  the  owner  of  the  goods  fails  to  ^^^^  ®-  ^^• 
make  entry  at  the  custom  house  within  forty-eight  hours  wharv^sln 
after  due  report,  and  for  the  preservation  of  the  lien  of  ^^^^^^o^- 
the  ship-owner  for  the  freight,  and  the  statutes  also  provide  as 
^  follows :  ^^  and  the  said  wharfinger,  his  servants  and  agents,  are 
hereby  required,  upon  due  notice  in  writing  in  that  behalf  given 
by  such  master  or  owner,  or  other  person  aforesaid,  to  the  said 
wharfinger,  or  left  for  him  at  his  office  or  counting-house  for  the 
time  being,  to  detain  such  goods  in  the  warehouse  of  the  said  wharf- 
inger, until  the  freight  to  which  the  same  shall  be  subject  as  afore- 
said shall  be  duly  paid,  together  with  the  wharfage,  rent,  and  other 
charges  to  which  the  same  shall  have  become  subject  and  liable." 
(Sec.  4.)     "  Provided  always  and  be  it  enacted,  that  no  such  no- 

(x)  The  most  important  of  these  de-  («)  Fortalis  v,  Tetlcy,  L.  R.  5  £q.  140. 

eisions  were  Evans  v,  Tmeman,  1  Moo.  &  (a)  Jewan  v.  Whitworth,  L.  R.  2  £q. 

R.  10 ;  Taylor  o.  Ejrmer,  3  B.  &  Ad.  320 ;  692 ;  Macnee  v.  Oorst,  L.  R.  4  £q.  315. 

Fletcher  v.  Heath,  7  B.  &  C.  517 ;  Phillips  (6)  These  two  acts,  although  published 

V.  Hath,  6  M.  &  W.  572 ;  9  M.  &  W.  647  ;  among  the  local  acts,  are  declared  by  a 

Bonn  V,  Stewart,  4  M.  &  6.  295.  clause  annexed  to  each  to  be  public  acts, 

(y)  Namlshaw  r.  Browrigg,  21  L.  J.  that  are  to  be  judicially  noticed. 
Ch.  57  ;  [2  De  G.,  M.  &  G.  441.] 
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tice  as  hereinbefore  mentioned  to  detain  any  goods  for  payment 
of  freight  shall  be  available  unless  the  same  be  given  or  left  as 
hereinbefore  provided,  before  the  issue  by  the  said  wharfinger  of 
the  warrant  for  the  delivery  of  the  same  goods^  or  an  order  given 
by  the  importer^  proprietor^  or  consignee^  or  his  agents  to  and  ac- 
cepted by  the  wharfinger  for  the  delivery  of  the  same  :  but  nothing 
herein  contained  shall  authorize  any  wharfinger  to  deliver  or  issue 
any  warrant,  or  accept  any  order  for  the  delivery  of  any  goods 
which  shall  be  subject  to  a  lien  for  freight,  and  in  respect  of  which 
such  notice  in  writing  as  aforesaid  to  detain  the  same  for  freight 
shall  have  been  given,  until  the  importer,  proprietor,  or  con- 
signee of  such  goods  shall  have  produced  a  withdrawal  in  writing 
of  the  order  of  stoppage  for  freight  from  the  owner  or  master  of 
the  ship  from  or  out  of  which  such  goods  shall  have  been  landed,  or 
his  broker  or  agent,  and  which  order  of  withdrawal  the  said  mas- 
ter or  owner  is  hereby  required  to  give,  on  payment  or  tender  of 
the  freight  to  which  the  goods  shall  be  liable."  (Sec.  5.)  It 
will  be  remarked  that  in  these  acts,  the  wharfinger's  warrant  for 
the  delivery  of  the  goods  is  treated  as  equivalent  to  an  accepted 
delivery  order. 

§  812.  The  next  statute  to  be  referred  to  in  this  connection  is 
18  &  19  til®  bills  of  lading  act,  18  &  19  Vict.  c.  Ill,  which,  after 
Vict.  c.  reciting  in  the  preamble,  that  "  by  the  custom  of  mer- 
Biiis  of  chants,  a  bill  of  lading  of  goods  being  transferable  by  in- 
lading  act.  dorsement,  the  property  in  the  goods  may  thereby  pass 
to  the  indorsee,  but  nevertheless  all  rights  in  respect  of  the  con- 
tract contained  in  the  bill  of  lading  continue  in  the  original  ship- 
per or  owner,"  proceeds  to  enact  by  the  first  section,  that  "  every 
consignee  of  goods  named  in  a  bill  of  lading,  and  every  indorsee 
of  a  bill  of  lading  to  whom  the  goods  therein  mentioned  shall 
pass,  upon  or  by  reason  of  such  consignment  or  indorsement,  shall 
have  transferred  to  and  vested  in  him  all  rights  of  suit,  and  be 
subject  to  the  same  liabilities  in  respect  of  such  goods,  as  if  the 
contract  contained  in  the  bill  of  lading  had  been  made  with  him- 
self." (e)  The  foregoing,  together  with  such  similar  provisions  as 
are  found  in  the  acts  incorporating  the  several  dock  companies, 

(c)  It  was  decided  in  the  case  of  The  name  for  damage  to  the  goods  under  the 

Freedom  (L.  R.   8  P.  C.  C.  594),  that  6th  eection  of  the  admiralty  act,  1861  (24 

under  the  above  statute  the  transferee  of  Vict.  c.  10). 
a  bill  of  lading   might  sne  in  his  own 
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being  the  only  statatory  law  on  the  subject  of  delivery  by  indicia 
of  title,  these  different  commercial  instruments  will  now  be  con- 
sidered separately. 

§  813.  Bilk  of  lading  by  the  law  merchant  are  representatives 
of  the  property  for  which  they  have  been  given,  and  the  gmg  ^j 
indorsement  and  delivery  of  a  bill  of  lading  transfers  the  ^!"^' . 
property  from  the  vendor  to  the  vendee ;  (d)  is  a  com-  <>«  «id 
plete  legal  delivery  of  the  goods ;  divests  the  vendor* s 
lien  ;  (jr)  and  has  now  by  the  statute  just  quoted  the  further  effect 
of  vesting  in  the  vendee  all  the  vendor's  rights  of  action  against 
the  ship,  master  and  owner.    But  though  the  vendor's  lien  is 
thus  divested  by  reason  of  the  complete  delivery  of  the  indicia  of 
property,  he  may,  if  the  goods  have  not  yet  reached  the  actual 
possession  of   the  buyer,  and  if   no  third  person  has  acquired 
rights  by  obtaining  a  transfer  of  the  bill  of  lading  from  the  buyer, 
intercept  the  goods  in  the  event  of  the  buyer's  insolvency  before 
payment,  by  the  exercise  of  the  right  of  stoppage  in  transitu. 
These  principles  in  relation  to  the  effect  of  a  bill  of  lading  were 
first  conclusively  established  in  the  great  leading  case  of  Lickbarrow 
V.  Mason,  (/)  on  the  authority  of  which  very  numerous  decisions 
have  since  been  made,  and  will  be  found  collected  in  Smith's 
Leading  Cases.  (/)     On  this  mode  of  delivery  the  law  is  free 

(d)  [See  Peters  v.  Ballisrier,  3  Pick.  Najlor,  5  Graj,  591.  So  it  may  be  shown 
495 ;  McKee  v.  Garcelon,  60  Maine,  167  ;  bj  parol  that  the  goods,  though  admitted 
Stone  V,  Swift,  4  Pick.  389;  Davis  v.  in  the  bill  of  lading  to  have  been  "in 
Bradley,  28  Vt.  118;  Tilden  v.  Minor,  45  good  order,"  were  not,  in  fact,  in  good 
Yt.  196  ;  Davia  v.  Bradley,  24  Vt.  55.]  order,  when  received.    Ellis  v.  WiUard,  5 

(e)  [Pott,  §§  862,  863.]  Selden,  529  ;  Barrett  v.  Rogers,  7  Mass. 
(/)  2  T.  R.  63 ;  1  H.  Bl.  357  ;  6  East,    297 ;  Clark  v,  Barnwell,  12  How.  (U.  S.) 

20;  1  Smith's  L.  C.  699.  [A  bill  of  272.  Where,  however,  a  bill  of  lading 
lading,  in  the  nsnal  form,  is  both  a  re-  imports  that  the  goods  are  stowed  under 
oeipt  and  a  promise;  and  so  far  as  it  is  a  deck,  and  such  is  generally  the  import  of 
receipt,  in  a  suit  between  the  parties  to  it,  a  clean  bill  of  lading,  it  cannot  be  varied 
being  the  shipper  and  the  master  who  by  a  contemporaneous  parol  contract  by 
signed  the  bill  for  the  delivery  of  the  which  it  was  agreed  that  they  should  be 
goods,  it  is  competent  for  the  master  to  stowed  on  deck;  nor  can  such  a  bill  be  con- 
show  that  the  quantity  of  goods  received  tradicted  as  to  the  conne  designated  in  it 
was  less  than  that  acknowledged  in  the  which  the  vessel  is  to  take.  The  Delaware, 
bilL  O'Brien  v.  Gilchrist,  34  Maine,  554  ;  14  Wallace,  579 ;  Creesy  v.  Holly,  14  Wend. 
Dickerson  v,  Seelye,  12  Barb.  102  ;  Way-  26;  Ellis  o.  WUlard,  5  Selden,  529,  531 ; 
land  V.  Mosdy,  5  Ala.  430 ;  McTyer  o.  Fitzhugh  v.  Wiman,  5  Selden,  559 ;  Bar- 
Steele,  26  Ala.  487  ;  Bissel  v.  Price,  16  IlL  her  v.  Brace,  6  Conn.  9  ;  May  v.  Babcock, 
408 ;  Wolfe  v.  Myers,  3  Sandf.  7  ;  Sutton  4  Ham.  334 ;  Barrett  v,  Rogers,  7  Mass. 
V,  Kettell,  1  Sprague,  809;  Shepherd  v.  297;  Saywardt;.Steyens,3Gray,  97.] 
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from  doubt.  The  law  in  relation  to  bills  of  lading  is  more  folly 
discussed,  pasty  on  Stoppage  in  Transitu. 

§  814.  In  regard  to  delivery  orders  there  is  also  little  room  for 
Deiivexy  Controversy,  where  by  these  words  are  meant  orders 
orden.  given  by  the  vendor  on,  a  bailee  who  holds  possession  as 
agent  of  the  vendor.  The  decisions  which  settle  that  in  such  cases 
the  delivery  is  not  complete  until  the  bailee  attorns  to  the  buyer, 
and  thus  becomes  the  latter's  agent  as  custodian  of  the  gopds, 
have  been  reviewed.  (^)  It  was  also  decided  in  McEwan  v. 
Their  e£-  Smith  (A)  and  Griffiths  v.  Perry,  (%)  that  such  a  deliv- 
^^^  ery  order  differed  in  effect  from  a  bill  of  lading :  that 

the  indorsement  of  it  by  a  vendee  to  a  sub-vendee  was  unavailing 
to  oust  the  possession  of  the  original  vendor,  and  that  his  lien  re- 
mained unaffected  when  neither  the  first  buyer  nor  the  sub-ven- 
dee had  procured  the  acceptance  of  the  order,  nor  taken  actual 
possession  of  the  goods  before  the  order  was  countermanded.  (Je) 

§  815.  In  treating  of  the  effect  of  indorsing  and  delivering  dock 
Dock  war-    warrants,  and  warehouse  warrants  or  certificates,  Black- 

ranu  ana 

warehouse  bum  J.  remarks,  (2)  that  '^  these  documents  are  gen- 
certifi-  erally  written  contracts  by  which  the  holder  of  the  in- 
^    \  ,     dorsed  document  is  rendered  the  person  to  whom  the 

Remarks  in  •■■  ,  , 

Black-  holder  of  the  goods  is  to  deliver  them,  and  m  so  rar 
sS%^^  they  greatly  resemble  bills  of  lading ;  but  they  differ 
from  them  in  this  respect,  that  when  goods  are  at  sea,  the  pur- 
chaser who  takes  the  bill  of  lading  has  done  all  that  is  possible  in 
order  to  take  possession  of  the  goods,  as  there  is  a  physical  obstacle 
to  his  seeking  out  the  master  of  the  ship,  and  requiring  him  to  at- 
torn to  his  right ;  but  when  the  goods  are  on  land,  there  is  no 
reason  why  the  person  who  receives  a  delivery  order  or  dock 
warrant  should  not  at  once  lodge  it  with  the  bailee,  and  so  take 
actual  or  constructive  possession  of  the  goods.  There  is  therefore 
a  very  sufficient  reason  why  the  custom  of  merchants  should  make 
the  transfer  of  the  bill  of  lading  equivalent  to  an  actual  delivery  of 
possession,  and  yet  not  give  such  an  effect  to  the  transfer  of  docu- 
ments of  title  to  goods  on  shore.  Besides  this  substantial  differ- 
ed) Book  I.  part  n.  ch.  It.  On  Actual  630 ;  Barton  v.  Caryea,  4  HI.  3S0 ;  Chicago 
Receipt  Dock  Co.  v,  Foster,  4S  IlL  511 ;  Soatb- 

{h)  2  H.  L.  Cas.  309.  western    Freight    Co.   v.     Sunard,   44 

(t)  1  E.'  &  E.  680 ;  S8  L.  J.  Q.  B.  SOS.      Missoo.  71.] 
(k)  [See  Mottram  v.  Hejer,  6  Denio,       (/)  filackbnm  on  Sales,  297. 
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ence  between  them,  there  is  the  more  technical  one  that  bills  of 
lading  are  ancient  mercantile  documents,  which  may  be  subject  to 
the  law  merchant,  whilst  the  other  class  of  documents  are  of  mod* 
em  invention,  and  no  custom  of  merchants  relating  to  them  has 
eyer  been  established."  After  reviewing  the  authorities  then  ex- 
tant, the  learned  author  concluded  by  saying :  '*  It  is  therefore  sub- 
mitted, that  the  indorsement  of  a  delivery  order  or  dock  warrant 
has  not  (independently  of  the  factors  acts)  any  effect  beyond  that 
of  a  token  of  an  aiUhority  to  receive  poseession*^  (ni) 

§  816.  This  view  of  the  law  was  confirmed,  immediately  after 
the  publication  of  the  Treatise  on  Sales,  by  the  ex-  HUviewt 
chequer  of  pleas,  in  Farina  v.  Home,  (n)  There  the  J®"fjJJ^ 
defendant  had  retained  in  his  possession  for  many  quent 
months  a  delivery  warrant,  signed  by  a  wharfinger,  YtxioMv, 
whereby  the  goods  were  made  deliverable  to  the  plain-  ^0°^^* 
tiff,  or  his  assignee  by  indorsement^  on  payment  of  rent  and  charges 
from  the  25th  July ;  the  document  was  dated  on  the  21st  July, 
and  forthwith  indorsed  to  the  defendant  as  vendee ;  but  the  latter 
refused  to  take  the  goods  or  return  the  warrant,  saying,  that  he 
had  sent  it  to  his  solicitor,  and  meant  to  defend  the  action,  for 
he  had  never  ordered  the  goods.  Held,  that  there  had  been  an 
acceptance,  but  no  actual  receipt  of  the  goods ;  no  delivery  to 
the  defendants.  Parke  B.,  in  giving  the  judgment  of  the  court, 
said :  ^^  This  warrant  is  no  more  than  an  engagement  by  the  wharf- 
inger  to  deliver  to  the  consignee,  or  any  one  he  may  appoint ;  and 
the  wharfinger  holds  the  goods  as  the  agent  of  the  consignor  {sic^ 
consignee  ?),  who  is  the  vendor's  agent,  and  his  possession  is  that 
of  the  consignee,  until  an  assignment  has  taken  place,  and  the 
wharfinger  has  attorned^  so  to  speak,  to  the  assignee  and  agreed 
with  him  to  hold  for  him.  Then,  and  not  till  then,  the  wharfinger 
is  the  agent  or  bailee  of  the  assignee,  and  his  possession  that  of  the 
assignee,  and  then  only  is  there  a  constructive  delivery  to  him.  In 
the  mean  time  the  warrant,  and  the  indorsement  of  the  warrant, 
is  nothing  more  than  an  offer  to  hold  the  goods  as  the  warehouse- 
man of  the  assignee.  The  case  is  the  same  in  principle  as  that  of 
Bentall  v*  Bum,  and  others  which  are  stated  and  well  discussed  in 
a  recent  able  work  of  Mr.  Blackburn,  On  the  Contract  of  Sale, 

(m)  [See  Burton  o.  CnxTea,  40  m.  820 ;    Misflon.  71 ;  Mottram  v.  Hejer,  5  Denio, 
Chicago  Dock  Co.  v.  Foiter,  48  III.  511 ;    680.] 
Sovthwestem  Freight  Ca  v.  Stanard,  44        (n)  16  M.  &  W.  119. 
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pp.  27,  41,  and  297,  and  in  Mr.  C.  Addison's  work,  p.  70.  We 
all  therefore  think,  that  though  there  was  sufficient  evidence  of 
the  acceptance,  there  is  none  of  the  receipt  J*  (o)  This  decision 
Bemarks  ^^^  never  been  overruled,  and  before  proceeding  further, 
**°tke  ^-  ^*  ^  useful  to  remark  how  completely  opposed  to  each 
straction      other  are  the  interpretations  put  on  these  documents  by 

by  courts  , 

Apd  Uw-  the  courts  and  the  law-^vers.  In  the  decided  cases  be- 
**^*"*  tween  vendor  and  vendee,  the  judges  construe  these  docu- 
ments as  mere  ^^  tokens  of  authority  to  receive  possession  ;  "  as  mere 
^^  offers  "  by  the  warehouseman  to  hold  the  goods  for  an  indorsee 
of  the  warrant,  inchoate  and  incomplete,  till  the  vendee  has  ob- 
tained the  warehouseman's  assent  to  attorn  to  him. 

§  817.  The  legislature,  on  the  other  hand,  bases  its  enactments 
on  the  assumption  that  ^*  dock  warrants,  warehouse  keeper's  cer- 
tificates, warrants,  or  orders  for  the  delivery  of  goods,"  are  **  tn- 
itruments  used  in  the  ordinary  course  of  btisiness  as  proof  of  the 
possession  or  control  of  goods^^^  and  as  ^'  authorizing  the  possessor 
of  such  document  to  transfer  goods  thereby  represented  "  (4th  sec- 
tion of  factors  act) ;  and  on  the  further  assumption,  that  a  wharf- 
inger's warrant  for  the  delivery  of  goods  is  equivalent  in  effect  to 
an  accepted  delivery  order.  (Legal  quays  act,  and  sufferance 
wharves  act.)  In  a  word,  the  legislature  deals  with  these  docu- 
ments, in  the  acts  above  referred  to,  as  symbols  of  the  goods.  It 
is  not  matter  for  surprise,  when  the  ratio  decidendi  of  the  courts 
on  the  one  hand,  and  the  ratio  legis  ferendoe  of  the  legislature  on 
the  other,  are  so  much  at  variance  in  regard  to  the  meanin>g  of 
these  instruments,  that  the  law  should  be  in  an  anomalous  and 
unsatisfactory  state.  It  is  perhaps  to  be  regretted  that  the  courts 
did  not  give  to  these  papers  originally  the  same  meaning  as  the 
law-giver  attached  to  them;  a  meaning  which  might  have  been 
given  without  doing  violence  to  their  language.  No  doubt  a  ware- 
houseman or  wharfinger  in  possession  of  goods  is  the  bailee  of  the 
owner  alone  from  whom  he  received  them,  and  cannot  be  forced 
to  become  the  bailee  of  any  one  else  without  his  own  consent. 
But  what  is  there  in  the  law  to  prevent  this  assent  from  being 
given  in  advance  f  (^p^  or  to  prohibit  the  bailee  from  giving  au- 

(o)  [See  1  Chitty  Gontr.  (11th  Am.  ed.)  the  former  of  which  caws  Tindal  C.  J. 

555,  and  note  {y)  and  cases  cited.]  said  that  Jackson  had,  in  adTanoe,  "  aS> 

(p)  See  the  cases  of  Salter  v.  Woollams  tomed  to  the  sale." 
and  Wood  v.  Manley,  cited  aRit^  §  679,  in 
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ihority  to  the  owner  of  the  goods  to  assent  in  the  bailee^s  behalf 
to  a  change  in  the  bailment  7  If  a  warehouseman  give  a  written 
paper  to  the  owner,  saying,  **  I  hold  ten  hogsheads  of  sugar  be- 
longing to  you.  I  authorize  you  to  assent  in  my  behalf  that  I 
will  be  bailee  of  any  one  else  to  whom  you  may  sell  these  goods, 
and  your  indorsement  on  this  paper  shall  be  accepted  by  me  as 
full  proof  that  you  have  given  this  assent  for  me,  and  shall  be  taken 
as  my  assent ; "  it  is  submitted  that  there  is  no  principle  of  law 
which  would  prevent  this  paper  from  taking  efiEect  according  to 
its  import.  But,  in  truth,  special  juries  of  London  merchants 
have  repeatedly  volunteered  statements  that  this  is  what  they  un- 
derstand the  paper  to  mean  ;  that  it  is  not  a  mere  offer  or  token  of 
authority  to  receive  poaseasioTij  but  is  m«ant  by  the  parties  to  be 
an  actual  transfer  of  possession.  In  Lucas  t;.  Dorrien  (7  Taunt. 
278),  Dallas  C.  J.  said,  in  relation  to  a  West  India  Dock  warrant, 
^^  I  have  been  several  times  stopped  by  a  special  jury,  they  being 
satisfied  that  the  goods  pass  from  hand  to  hand  by  the  indorsement 
of  these  instruments.  All  special  juries  cry  out  with  one  voice 
that  the  practice  is  that  the  produce  lodged  in  the  docks  is  trans- 
ferred by  indorsing  over  the  certificates  and  dock  warrants."  And 
at  nisi  prius,  it  was  directly  decided  by  Park  J.  in  one  case,  Qq) 
and  by  Dallas  C.  J.  in  another,  (r)  that  such  was  the  true  con- 
struction of  these  mercantile  *^  documents  of  title."  But  the  law 
is  now  settled  in  opposition  to  this  construction,  for  the  eases  above 
referred  to  and  others  were  all  before  the  court  when  Farina  v. 
Home  was  decided,  and  were  reviewed  by  the  learned  author  of 
the  Treatise  on  Sales,  when  he  reached  the  conclusion  above 
quoted.  The  reader's  attention  must  therefore  be  directed  to  the 
subsequent  decisions,  and  to  the  anomalous  results  that  follow 
from  them  ;  results  for  which  the  judges,  in  the  recent  case  of 
Fuentes  t;.  Montis,  («)  declared  there  was  now  no  remedy,  save 
further  legislation. 

§  818.  By  the  decision  under  the  factors  acts  already  referred 
to,  (f)  it  is  now  settled  that  the  words  "  an  agent  in-  vendeenot 
trusted  with  goods  or  documents  of  title  '*  do  not  include  invaded  in 

*^  tne  terms 

a  vendee,  because  he  holds  in  hia  own  rights  and  not  as  of  the  f re- 
agent, (u)     The  singular  anomaly  thus  exists,  that  if  a 

{q)  Zwinger  r.  Samnda,  7  Taunt  265.  («)  Jenkyna  v.  Usborne,  7    M.  &  G. 

(r)  Keyserv.  Soze,  Qow,  58.  678;  Van  Casteel  v.  Booker,  2  Ex.  691  : 

(s)  L.  B.  8  C  P.  268.  Fnentes  v,  Montis,  wpra, 
(t)  AnU,  §i  19,  20. 
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merchant,  baying  goods  and  paying  the  price,  receives  a  transfer 
of  the  dock  warrant,  he  will  be  safe  if  his  vendor  is  not  owner ^  but 
only  agent  of  the  assignor  of  the  warrant,  and  will  not  be  safe  if 
the  vendor  is  owner ^  because  the  price  may  remain  unpaid  to  the 
assignor  of  the  warrant ;  and  this  is  the  necessary  result  of  the 
conflicting  interpretations  put  on  the  dock  warrant  by  the  legisla- 
ture and  the  courts.  The  original  owner  is  held  by  the  statute 
to  have  abandoned  his  actiial  poaseBsion  by  giving  the  document 
of  title  to  his  agent,  although  he  retain  ownership  and  right  of 
possession :  he  is  held  by  the  courts  to  have  retained  his  dctual 
possession  when  he  gives  the  document  to  a  purchaser,  although  he 
has  abandoned  loth  ownership  and  right  of  possession. 

§  819.  The  safety  of  flie  man  who  buys  goods  from  a  factor  is 
Factor's  ^^^  affected  by  the  fact  that  the  document  of  title  only 
teansfer  of    came  into  the  factor's  hands  in  consequence  of  his  false 

document  ^ 

of  title  and  fraudulent  representations  to  the  owner,  if  it  ap- 
fayorof  pear  that  the  owner  really  intrusted  the  factor  or  his 
piirchaaer,  agent  with  the  document ;  (2:)  but  if  a'person  gets  pos- 
obSdned  s^ssion  of  a  document  of  title  by  fraud,  without  having 
by  fraud,  been  intrusted  with  it  as  agent  of  the  owner ^  or  as  ven- 
dee, he  has  no  title  at  all,  either  as  principal  or  agent,  and  can 
convey  none  to  anybody  else,  {y)  This  was  really  the  point  de- 
Kingsford  ^ided  by  the  exchequer  chamber  in  Kingsford  t;.  Mer- 
V.  Menyi  jy^  ^)  ^  ^ase  which  created  some  excitement  among  the 
city  merchants,  who  did  not  at  first  understand  its  true  import. 

§  820.  In  Baines  t;.  Swainson  (z)  Blackburn  J.  first  pointed 
Balnea  v.  attention  to  the  clause  at  the  end  of  the  4th  section  of 
Swainson.  the  factors  act,  "  unless  the  contrary  can  be  shown  in 
evidence,"  and  attributed  to  it  the  effect  of  enabling  the  owner  to 
set  aside  a  sale,  if  he  could  succeed  in  disproving  the  ostensible  in- 
Fuentes  v.  trusting.  This  view  was  deliberately  adopted  by  Willes 
Montis.  j^  ju  delivering  the  opinion  in  Fuentes  v,  Montis,  (a) 
which  decides  the  very  important  point,  that  a  secret  revocation 
of  the  agent's  power  will  defeat  the  rights  of  lonA  fide  pledgees 
(and  it  would  seem  of  purchasers),  although  the  goods  remained 

(x)  Sheppard   v.  The  Union  Bank  of  L.  J.  Ex.  166 ;  and  in  Gam.  Scaoc  1  H. 

London,  7  H.  &  N.  661 ;   SI  L.  J.  Ex.  &  N.  508 ;  26  L.  J.  Ex.  83. 
154 ;  Baines  t;.  Swainson,  4  B.  &  S.  270 ;        (z)  4  B.  &  S.  270 ;  32  L.  J.  Q.  B.  281. 
32  L.  J.  Q.  B.  281.  (a)  L.  R.  8  C.  P.  268;  and  in  error, 

(y)  Kingsford  v.  Merry,  11  Ex.  677 ;  25  L.  R.  4  C.  P.  98. 
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in  the  hands  of  the  agent.  The  language  of  the  learned  judge  is 
as  follows  :  *^  In  the  case  of  an  agent  for  sale,  whose  general  busi- 
ness it  is  to  sell,  intrusted  for  a  purpose  other  than  sale,  as,  for 
instance,  if  he  were  intrusted  upon  an  advance  against  the  goods, 
but  with  directions  not  to  sell,  being  a  mere  lender,  and  upon  his 
pledge  of  them ;  or,  if  he  happen  to  have  a  warehouse,  though 
his  general  business  was  that  of  a  factor,  and  not  that  of  a  ware- 
houseman, and  on  the  particular  occasion  the  goods  were  put  in 
his  warehouse  at  a  rent,  in  both  cases  he  would  be  a  person  who, 
primdfacie^  would  be  justified  in  dealing  with  goods  under  the 
factors  act ;  and  yet  there  is  an  express  provision  with  respect  to 
such  a  person  —  because  one  cannot  doubt  that  the  judges  in  the 
case  of  Baines  v.  Swainson  were  right  in  so  expounding  the  sec- 
tion —  there  is  an  express  provision,  as  it  appeared  to  them,  and 
as  it  appears  to  me,  that  with  respect  to  such  a  person,  he  should 
only  be  primd  facie  in  the  situation  of  being  able  to  deal  with  the 
principal's  goods  more  generally  than  the  principal  had  authorized 
him  ;  that  the  principal^  on  proving  the  true  nature  of  the  trann^ 
action  between  them^  should  be  able  to  rebut  the  presumption  of  his 
enlarged  authority  under  the  factors  aetSy  and  should  be  entitled  to 
call  for  a  better  account  from  a  third  person  dealing  with  his  goods 
fcithout  his  authority ^  than  that  they  were  obtained  from  an  agent, 
and  that  the  factors  act  applied.  That  provision  is  the  last  in  the 
4th  section  of  6  ft  6  Vict.  c.  89 :  <  An  agent  in  possession  as  afore- 
said of  such  goods  or  documents  shall  be  taken  for  the  purposes  of 
this  act  to  have  been  intrusted  therewith  by  the  owner  thereof, 
unless  the  contrary  can  be  shown  in  evidence.'  I  believe  that 
that  provision  in  the  4th  section  has  been  applied  to  thafc  extent 
in  the  judgment  of  my  brother  Blackburn  in  the  case  in  4  B.  ft  S. 
285,  where  he  expressed  an  opinion  that  it  was  sufficient  for  the 
person  making  the  advance  upon  the  goods  to  show  that  the  agent 
who  was  in  apparent  possession  of  them  was  an  agent  whose  gen- 
eral business  was  one  that  would  bring  him  within  the  operation 
of  the  factors  act,  and  thereby  to  throw  upon  the  principal  the  bur^ 
den  of  proving  that,  in  the  particular  transaction,  with  respect  to 
the  goods  in  question,  the  agent  was  not  such  agent.  I  should, 
therefore,  but  for  that  statement,  have  been  rather  disposed  to 
read  that  last  clause  (the  4th  section)  as  applicable  to  the  cases 
expressly  provided  for  in  the  previous  act,  and  say  that  by  this 
act  a  factor  or  agent  is  held  to  become  intrusted  with  the  posses- 
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sion  of  documents  which  he  has  been  enabled  to  obtain  by  reason 
of  having  been  intrusted  with  the  possession  of  other  documents 
which  led  to  the  former  being  obtained,  entirely,  as  it  were,  as  a 
key  to  them.  But  I  will  not  criticise  the  judgment  of  my  brother 
Blackburn,  and  the  other  judges  in  that  case,  but  adopt  it  for  the 
purpose  of  the  present.  Here  is  a  case  in  which  an  agent  whose 
general  business  has  been  within  the  act,  being  in  possession  of 
goods,  is  supposed  to  have  pledged  them.  What  is  the  result  ? 
Is  it  that  the  person  who  dealt  with  such  agent  is  by  reason  of  his 
general  employment,  and  by  reason  of  his  having  been  a  bond  fide 
agent,  the  principal  being  innocent  of  the  transaction,  to  take  ad- 
vantage of  the  apparent  ownership  of  the  agent  in  a  sale  in  mar- 
ket overt,  or  be  entitled  to  take  advantage  of  the  sale,  or  is  it 
open  to  after  claim  or  proof,  if  the  principal  can  make  out  that 
there  was  no  real  intrusting  within  the  meaning  of  the  act  7  Let 
the  act  speak  for  itself.  *  An  agent  in  possession  as  aforesaid  of 
such  goods  or  documents  shall  be  taken,  for  the  purposes  of  this 
act,  to  have  been  intrusted  therewith  by  the  owner  thereof,  unless 
the  contrary  can  be  shown  in  evidence.'  The  inevitable  conclu- 
sion is,  that  if  the  contrary  be  shown  in  evidence,  *  an  agent  in 
possession  as  aforesaid  of  such  goods  or  documents '  is  not  to  be 
taken  to  have  been  ^  intrusted  therewith  by  the  owner  thereof.' 
I  draw  my  conclusions  from  that  state  of  the  law  of  which  I  have 
endeavored  to  give  a  summary,  not  dwelling  upon  the  precise  lan- 
guage of  the  act  for  the  present,  but  dwelling  upon  the  construc- 
tion which  has  been  put  upon  the  acts  with  a  view  to  see  whether 
that  construction  comes,  in  reality,  to  a  decision  of  this  case. 
The  conclusion  to  which  the  course  of  decisions  compels  me  to 
arrive  is  that  expressed  by  Blackburn  J.  in  the  case  in  4  B.  &  S., 
namely,  that  the  authority  given  by  the  factors  acU^  q^wad  third 
persona^  is  an  authority  superadded  and  accessary  to  the  ordinary 
authority  given  by  a  principal  to  his  factor ;  or  to  such  authority 
given  by  the  principal  to  his  agent  as  would  fall  within  the  pro- 
visions of  the  factors  acts.  It  is  not  intended  by  these  acts  of  par- 
liament to  provide  a  remedy  for  those  hardships  which  have  ac- 
crued to  innocent  persons  by  dealing  with  people  in  the  apparent 
ownership  of  goods  as  if  they  were  the  real  owners  ;  but  the  in- 
tention of  the  legislature  was  only  to  deal  with  cases  in  which  in- 
nocent persons  had  been  taken  in  in  such  dealings  by  the  agents  of 
the  oumers  of  the  goods  —  the  agents  ^  intrusted  and  in  possession.* 


PABT  I.]      REMEDIES  AGAINST  THE  GOODS.  —  UEN.         761 

Much  argument  was  bestowed,  and  properly,  upon  those  words, 
'  intrusted  and  in  possession ;  *  but  it  appears  to  me  that  before 
yon  can  deal  with  either  the  state  of  being  '  intrusted,'  or  the  state 
of  being  '  in  possession,'  you  must  first  get  hold  of  your  substan- 
tive, namely,  ^  agent ' —  the  person  who  is  to  give  the  title  as 
against  the  principal  must  be  an  agent,  and  if  he  is  not  an  agent 
he  is  not  a  person  to  whom  the  provisions  of  the  acts  apply." 
But  this  decision  seems  not  to  have  met  the  approval  of  Lord 
Westbury,  whose  remarks  on  it  in  Vickers  v.  Hertz  (5)  have  been 
referred  to  ante^  §  20. 

§  821.  The  recent  cases  in  which  this  question  has  been  referred 
to,  independently  of  the  factors  acts,  will  now  be  presented.     It 
was  held,  in  Bartlett  v.  Holmes,  (<;)  that  a  delivery  order  ware- 
by  which  a  warehouseman  acknowledged  to  hold  goods  mayde^ 
deliverable  to  A.,  "  on  the  presentation  of  this  document  '"•"^  *"f- 

'  -^  ^  render  of 

duly  indorsed  by  you,"  did  not  authorize  the  indorsee  his  warrant 
to  claim  the  goods  by  merely  showing  the  order,  but  that  to  deliver 
he  must  deliver  it  up  to  the  warehouseman  before  the   p^se^nta-'^ 
latter  could  be  required  to  part  with  the  goods.     The  /^°  eitt" 
reasoning  of  the  court  in  this  case  would  seem  to  cover  i°gthe 

,  ,  gooda. 

all  "  documents  of  title."  The  grounds  given  by  Jer-  Bartieu  v. 
vis  C.  J.,  and  concurred  in  by  Williams  and  Cresswell  holmes. 
J  J.,  were  two :  Ist.  That  confidence  must  be  placed  by  one  of  the 
parties  in  the  other,  where  the  article  is  bulky,  and  the  exchange 
of  the  goods  for  the  document  cannot  possibly  be  simultaneous. 
2dly.  That  if  the  party  having  the  goods  were  to  make  the  deliv- 
ery before  receiving  the  document,  he  would  expose  himself  to  the 
risk  of  the  document's  being  transferred  to  third  persons  johneon  v. 
by  a  second  sale.  In  Johnson  v.  Stear  ((2)  the  action  3^®^* 
was  trover  by  the  assignee  of  one  Gumming,  who  had  pledged 
goods  to  defendant  by  delivering  him  the  dock  warrant,  with  au- 
thority to  sell  the  goods,  if  the  loan  for  which  they  were  pledged 
was  not  repaid  on  the  29th  January.  In  the  middle  of  January, 
Gumming  became  bankrupt,  and  the  defendant,  Stear,  sold  the 
goods  on  the  28th^  and  handed  over  the  dock  warrant  to  the  ven- 
dee on  the  S9th^  and  the  latter  took  the  goods  on  the  SOth  The 
court  held  this  a  conversion  by  Stear,  the  defendant ;  Erie  G.  J. 
saying,  that  *^  by  delivering  over  the  dock  warrant  to  the  vendee 

(h)  L.  R.  2  Sc  App.  113.  (d)  15  C.  B,  N.  S-  330 ;  33  L.  J.  C.  P. 

(c)  13  C.  B.  630;  22  L.  J.  C.  P.  182.        130. 
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•  •  .  •  he  interfered  with  the  right  which  Oumming  had,  of  tak- 
ing possession  on  the  29th  if  he  repaid  the  loan,  for  which  purpose 
the  dock  warrant  would  have  been  an  important  instrument.'* 
Williams  J.  said :  ^*  The  handing  over  of  the  dock  warrant  to  the 
yendee,  before  the  time  had  arrived  at  which  the  brandies  could 
be  properly  sold,  according  to  the  terms  on  which  they  were 
pledged,  constituted  a  conversipn,  inasmuch  as  it  was  tantamount 
to  a  delivery/.  Not  that  the  warrant  is  to  be  considered  in  the  light 
of  a  symbol^  but  because,  according  to  the  doctrines  applied  in 
donations  mortis  catLsa^  it  is  the  means  of  coming  into  possession 
of  a  thing,  which  will  not  admit  of  corporal  delivery." 

§  822.  In  1870  the  case  of  Meyerstein  t;.  Barber  («)  was  de- 
Bill  of  lad-  <^^^^^  by  the  House  of  Lords,  and  the  point  determined 
sentT'oods  ®^^^ted  great  interest  in  the  city.  The  consignee  of 
ajUrhemg  certain  cotton,  which  arrived  on  the  81st  January,  1865* 

landed  at  ..  ,  _  *ii«i  «. 

London  entered  it  at  the  custom  house,  to  be  landed  at  a  suffer- 
nntiiTe^  ADce  wharf,  with  a  stop  for  freight,  under  the  sufferance 
wharfn-^  wharves  act;  (/)  and  the  cotton  was  so  landed.  On 
f^^l  ^^^  the  4th  March,  the  consignee  obtained  an  advance  from 
Meyentein  ^^^  plaintiff  on  the  pledge  of  the  bills  of  lading,  but  gave 
V,  Barber,  up  only  two  of  the  biUs ;  the  plaintiff,  who  did  not 
know  that  the  vessel  had  arrived,  believing  that  the  third  was  in 
the  captain's  hands.  The  consignee  fraudulently  pledged  the 
third  bill  on  the  6th  of  March  to  the  defendant  for  advances,  and 
on  that  day  the  stop  for  freight  was  removed  ;  and  the  defendant 
obtained  the  wharfinger's  warrant,  and  sold  the  cotton,  and  re- 
ceived the  proceeds.  The  action  was  for  money  had  and  received, 
and  in  trover.  It  was  contended  on  behalf  of  the  defendants,  that 
goods  are  not  represented  by  bills  of  lading  after  they  have  been 
landed,  and  the  master  has  performed  his  contract ;  that  the  bill 
of  lading  ceases  to  be  negotiable  after  this  is  done :  and  upou  this 
contention  the  case  turned.  The  judges  in  the  lower  courts  had 
however  held  unanimously  that  the  bills  of  lading  continued  to 
represent  the  goods  at  the  sufferance  wharfs  until  replaced  by  the 
wharfinger^ s  warrant ;  and  that  the  plaintiff  was  therefore  entitled 
to  maintain  his  verdict.  Martin  B.,  in  delivering  the  judgment  of 
the  exchequer  chamber,  said :   "  For  many  years  past  there  have 

(6)  L.  R  4  Eng.  &  Ir.  App.  317  ;  L.  B.        (/)  AjnU,  %  811. 
S  C.  P.  88,  661 ;  [Blanchard  t;.  Page,  8 
Graj,  281,  298.] 
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been  two  symbols  of  property/  in  goods  imported ;  the  one  the  bill 
of  lading,  the  other  the  wharfinger* s  certificate  or  warrant.     Until 
the  latter  is  isstied  hy  the  wharfinger^  the  former  remains  the  only 
symbol  of  property  in  the  goods."     These  dicta^  however,  which 
would  seem,  at  least  so  far  as  the  London  qnays  and  sufferance 
wharves  are  concerned,  to  be  in  opposition  to  the  ruling  in  Farina 
V.  Home,  in  relation  to  the  effect  of  documents  of  title,  must  be 
taken  in  connection  with  the  fact  that  Blackburn  J.,  who  was  a 
member  of  the  court,  is  reported  to  have  said,  when  the  passage 
from  the  Treatise  on  Sales.  (^)  above  quoted  (§  815),  was  cited 
in  argument :  ^<  That  was  published  twenty-two  years  ago,  and  I 
have  not  changed  my  opinion."    In  the  House  of  Lords  the  judg- 
ment was  also  unanimous  in  affirmance  of  that  given  in  the  ex- 
chequer chamber,  and  it  was  pointed  out  that,  1st.  The  Effect  of 
person  who  first  gets  one  bill  of  lading  out  of  the  set  of  ^Dg  pftrts 
three  (the  usual  number)  gets  the  property  which  it  rep-  j'  bni«*of 
resents,  and  needs  do  nothing  further  to  assure  his  title,  ^^i"?  ^ 
which  is  complete,  and  to  which  any  subsequent  deal-  persons. 
ings  with  the  other  bills  of  the  set  are  subordinate ;  and  2d.  That 
though  the  ship-owner  or  wharfinger,  if  ignorant  of  the  transfer 
of  one  bill  of  the  set,  may  be  excused  for  delivery,  so  the  holder 
of  another  bill  of  the  set  acquired  subsequently,  that  fact  will  not 
affect  the  legal  ownership  of  the  goods  as  between  the  holders  of 
the  two  bills  of  lading. 

§  823.  It  is  to  be  inferred  from  the  foregoing  au-  indone- 
thorities  that  by  the  law  as  now  settled,  the  indorsement  dei?veiy  of 
and  transfer  of  a  dock  warrant,  warehouse  certificate,  ^J^^JJJ" 
or  other  like  document  of  title,  by  a  vendor  to  a  vendee,  other  like 

,  _  ,  '     ./  ^  documeiits 

IS  not  sueh  a  delivery  of  possession  as  divests  the  ven-  of  title  by 
dor^s  lien.  (A)   Whether  this  result  would  be  affected  by  vendee 
proof  of  usage  in  tJ^  particular  trade^  that  the  delivery  vestSenf*' 
of  such  documents  is  intended  by  both  parties  to  con-    Ouare, 
stitute  a  delivery  of  acttial  possession^  is  a  point  that   prJM  of 
does  not  seem  to  have  arisen  since  the  decision  in  Fa-  JjJJ*^^ 
rina  V.  Home,  and  may  perhaps  be  deemed  still  an  open  ^'^'7 
question.  Avail. 

§  824.  The  vendor's  lien  is  not  lost  by  sending  goods    Vendor's 
on  board  of  a  vessel  in  accordance  with  the  buyer's  in-   lost  by  de- 

{g)  Blackburn  on  Sales,  pp.  297,  298.  {h)  [See  per  Shaw  C.  J.  in  Arnold  v. 

Delano,  4  Cash.  39,  40.] 
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livering  structions,  even  though  hy  the  contract  the  goods  are 
f.o.b.  ona  to  be  delivered  free  on  board  to  the  buyer,  if  the  ven- 
t2kf  re-  ***  dor  on  deUvering  the  goods  takes  (f)  or  demands  (A?) 
hTso^  a  receipt  for  them  in  his  own  name,  for  this  is  evidence 
name;  that  he  has  not  yet  parted  with  his  control ;  the  posses- 
sion of  the  receipt  entitles  him  to  the  bill  of  lading  ;  and  the 
goods,  represented  by  their  symbol  the  bill  of  lading,  are  still  in 
unless  the  ^^®  possession,  which  can  only  be  divested  by  his  parting 
r^***d*to  ^^^  *^®  ^^^^  ^*  lading.  But  if  the  vessel  belonged  to 
the  pur-  the  purchaser,  the  delivery  would  be  complete  under 
such  circumstances,  and  the  lien  lost.  (Z) 
§  825.  When  goods  have  been  sold  on  credit,  and  the  purchaser 
permits  them  to  remain  in  the  vendor's  possession  till  the  credit 
Lien  re-  ^^  expired,  the  vendor's  lien,  which  was  waived  by  the 
▼ives  in  grant  of  credit,  revives  upon  the  expiration  of  the  term, 
goods  sold  even  though  the  buyer  m.ay  not  be  insolvent.    The  point 

on  credit*  ^  */  **  x 

if  posses-  was  directly  decided  at  nisi  prius  by  Bayley  J.  in  New  v. 
mdnrin  S wain,  (m)  and  by  Littledale  J.  in  Bunney  v.  Poyntz,  (n) 
cxpfration  *"^  ^^  ®^®^  since  been  treated  as  settled  law,  though 
of  credit,  there  has  been  no  case  decided  in  banc.  Among  the 
numerous  dicta  where  the  law  is  assumed  to  be  undoubted  on  this 
point,  are  those  of  Lord  Campbell,  ante,  §  776 ;  of  Parke  B.  in 
Dixon  v.  Yates,  (o)  of  the  court,  in  Martindale  t;.  Smith,  Qp)  of 
the  barons  of  the  exchequer,  in  Castle  v.  Sworder,  (j)  and  in 
Miles  V.  Gorton  ;  (r)  and  of  the  judges  of  the  queen's  bench,  in 
Valpy  V.  Oakeley.  («) 

§  826.  As  the  vendor's  lien  is  a  right  granted  to  him  by 
Tender  of  law  solely  for  the  purpose  of  enabling  him  to  obtain 
▼eats  a  lien,  payment  of  the  price,  it  follows  that  a  tender  of  the 
price  puts  an  end  to  the  lien,  even  if  the  vendor  decline  to  receive 
the  money ;  and  this  was  the  decision  in  Martindale  v.  Smith,  (t) 

§  827.  Where  the  vendor  allows  the  purchaser  to  mark,  or 
j^^  ^  spend  money  upon  the  goods  sold,  which  are  lying  at  a 
^*ood8  arT  P'^'^^^^  wharf ,  or  on  the  premises  of  a  third  person,  not 
lying  on      the  bailee  of  the  vendor^  and  to  take  away  part  of  the 

(t)  Crayen  v.  Rjder,  6  Tannt  483.  (o)  5  B.  &  Ad.  841. 

(k)  Ruck  V,  Hatfield,  5  B.  &  Aid.  632.  {p)  1  Q.  B.  395. 

(/)  Ck>wasjee  v.  Thompson,  5  Moore  P.  {q)  5  H.  &  N.  281 ;  29  L.  J.  Ex.  235. 

C.  C.  165.  (r)  2  C.  &  K.  610. 

(m)  1  Dana.  &  L.  123.  (s)  16  Q.  B.  941 ;  20  L.  J.  Q*  B.  880. 

(n)  4  B.  &  Ad.  568.  (t)  1  Q.  B.  889. 


PABT  L]      remedies  AGAINST  THE  GOODS.  —  UEN.         765 

goods,  this  is  to  complete  a  delivery  of  possession  as  to  J'JjJU^*  ^' 

divest  the  lien,  although  the  vendor  might,  under  the  ?^?,°^^. 

same  circumstanoes,  have  had  the  right  to  retain  the  vendor. 
goods,  if  they  had  been  on  his  own  premises,  (u) 

(if)  Tandejr  o.  Tamer,  2  Bing.  N.  G.    L.  J.  Ex.  161 ;  [See  French  v.  Freeman, 
151 ;  Ck>oper  v.  Bill,  3  H.  &  C.  728;  84    43  Vt  93,  97.] 
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§  828.  The  last  remedy  which  an  unpaid  vendor  has  against 
This  rieht  ^^^  goods,  is  Stoppage  in  transitu.  This  is  a  right  which 
exists  only  arises  solely  upon  the  inaolvencj/  of  the  buyer,  and  is 
buyer  is  based  ou  the  plain  reason  of  justice  and  equity  that  one 
man's  goods  shall  not  be  applied  to  the  payment  of 
another  man's  debts,  (a)  If,  therefore,  after  the  vendor  has  de- 
livered the  goods  out  of  his  own  possession,  and  put  them  in  the 
hands  of  a  carrier  for  delivery  to  the  buyer  (6)  —  (which,  as  we 
have  seen  in  the  preceding  chapter  is  such  a  constructive  de- 
livery as  divests  the  vendor's  lien)  —  he  discovers  that  the  buyer 
is  insolvent,  he  may  retake  the  goods,  if  he  can,  before  they  reach 
the  buyer's  possession,  and  thus  avoid  having  his  property  applied 
to  paying  debts  due  by  the  buyer  to  other  people,  (i^) 


(a)  Per  Lord  Northington  C.  in  D'- 
Aquila  v.  Lambert,  2  Eden,  77.  [The 
right  of  the  vendor  to  stop  m  transitu  is, 
in  its  nature,  adverse  to  the  purchaser. 
Abbott  Ship.  (6th  Am.  ed.},  514;  Nay- 
lor  9.  Dennie,  8  Pick.  198.  And  the  doc- 
trine on  that  subject  does  not  applj  to  a 
case  where  the  vendor  and  purchaser  are 
agreed  that  the  property  shall  be  re- 
claimed ;  for  it  is  then  a  question  of  re- 
sciosion  or  reconveyance.     Ash  v.  Put- 


nam, 1  Hill  (N.  Y.),  302.  See  pott,  %  858, 
note.] 

(6)  ["Stoppage  in  tnuuitu  can  only 
take  place  where  there  is  a  vendor,  vendee, 
and  a  middleman,  such  as  a  canrier.  If 
the  goods  oome  into  the  actual  or  con- 
structive possession  of  the  vendee,  the 
vendor's  right  over  them  is  gone. " 
Cooper  V,  Bill,  8  H.  &  C.  722,  727.] 

(lA)  [See  Keeler  v.  Goodwin,  111  MaM. 
490,492.] 
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§  829.  The  history  of  the  law  of  stoppage  in  transitu  is  given 
very  fully  by  Lord  Abinger,  in  Gibson  v,  Caruthers,  ((?)  to  which 
the  reader  is  referred.     It  now  prevails  almost  univer-  History 
sally  among  commercial  nations,  and  may  best  be  con-   ^o^aL 
sidered  by  dividing  the  inquiry  into  the  following  sec-  *°^'"* 
tions :  1.  Who  may  exercise  the  right  ?    2.  Against  whom  may  it 
be  exercised  ?     3.  When  does  the  transit   begin  ?   when  does  it 
end  ?    4.  How  is  the  vendor  to  exercise  the  right  ?     6.  How  may 
the  right  be  defeated  when  the  goods  are  represented  by  a  bill  of 
lading  ?     6.  What  is  the  legal  efFect  of  the  exercise  of  the  right  ? 

SECTION  I.  —  WHO    MAY  EXERCISE   THE  RIGHT? 

§  830.  Stoppage  in  transitu  is  so  highly  favored,  on  account  of 
its  intrinsic  justice,  that  it  has  been  extended  by  the   Penonsin 
courts  to  quasi- vendor :  to  persons  in  a  position  similar  JunHarto 
to  that  of  vendors.      In  Feise  v.  Wray  (d)  Lord  Ellen-  "^^^f^^J!:,!? 

J    \    y  consignors, 

borough  and  the  other  judges  of  the  king's  bench  held  ^^'  »"»y 

the  right  to  exist  in   favor   of  a   consignor  who  had  consignor 

bought  goods,  on  account  and  by  order  of  his  principal,  J^Ifght' 

on  the  factor's  own  credit,  in  a  foreign  port,  and  had  with  his 

'  .  .  ownmoney 

shipped  the  goods  to  London,  drawing  bills  on  the  mer-  or  credit. 
chant  here,  who  had  ordered  the  goods  and  become  bankrupt  dur- 
ing the  transit.  The  bankrupt's  assignee  contended  that  the  fac- 
tor was  but  an  affent  with  a  lien,  but  the  court  held  that  he  might 
be  considered  as  a  vendor  who  had  first  bought  the  goods,  and 
then  sold  them  to  his  correspondent  at  cost,  plus  his  commission. 
The  principle  of  this  case  has  been  recognized  in  numer-  j^  ^^^  ^j 
ous  subsequent  decisions,  (g)     The  transfer  of  the  bill  vendor  to 

*  1     T         1  1  -I  1  •  rt»   .  whom  the 

of  lading  by  the  vendor  to  bis  agent,  vests  a  sumcient  latter  haB 

special  property  in  the  latter  to  entitle  him  to  stop  ifi  the  wu  of 

transitu  in  his  own  name.     This  was  held  to  be  the  law,  Btop"fn™hw 

even  before  the  bills  of  lading  act.  (/)  ^^'^  '»*™«- 

(c)  8  M.  &  W.  337.  Ex.  570;  [Newhall  v,  Vargas,  13  Maine, 

id)  3  East,  93.  93,  103;  Seymour  v.  Kewton,  105  Mass. 

(e)  The  Tigress,  32  L.  J.   Adm.  97 ;  272,  275.] 

Fatten  ».  Thompson,  5  M.  &  S.  350 ;  Ogle  (/)  Morrison   v.   Gray,  2  Bing.  260. 

V.  Atkinson,  5  Tannt.  759;   Oakford  i;.  [See  Seymour  v.  Newton,  105  Mass.  272; 

Drake,  2  F.  &  F.  493 ;  Tucker  v.  Hum-  Newhall  v.  Vargas,   18   Maine,   93,   103. 

phrey,  4  Bing.  516 ;  Turner  v.  Trustees  The  right  of  stoppage  may  be  exercised 

Liverpool  Dock  Company,  6  Ex.  543 ;  20  by  a  person  who  pays  the  price  of  the 

L.  J.  Ex.  393 ;  EUershaw  v.  Magniac,  6  goods  for  the  purchaser  and  takes  from 

49 
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§  831.  The  vendor  of  an  interest  in  an  executory  agreement 
Vendor  of  TnjBLy  also  stop  the  goods,  as  if  he  were  owner  of  them. 
?n  an  exeo^  In  Jenkyns  V.  Usborne  (^)  the  plaintiff  was  agent  of  a 
ntocycon-  foreign  house,  which  had  shipped  a  cargo  of  beans  to 
stop  the  London;  a  portion  of  the  cargo  had  been  ordered  by 
Jenkyns  V  Hunter  &  Co.  of  London,  but  only  one  bill  of  lading 
Usborne.  had  been  taken  for  the  whole  cargo,  and  this  was  given 
to  Hunter  &  Co.,  they  giving  to  the  plaintiff  a  letter,  acknowl- 
edging that  1,442  sacks  of  the  beans  were  his  property,  together 
with  a  delivery  order,  addressed  to  the  master  of  the  vessel,  re- 
questing him  to  deliver  to  bearer  1,442  sacks,  out  of  the  cargo  on 
board.  Before  the  arrival  of  the  vessel,  plaintiff  sold  these  1,442 
sacks,  on  credit,  to  one  Thomas,  giving  him  the  letter  and  deliv- 
ery order  of  Hunter  &  Co.  Thomas  obtained  an  advance  from 
the  defendant  on  this  delivery  ofder  and  letter,  together  with 
other  securities*  Thomas  stopped  payment  before  the  arrival  of 
the  vessel,  and  before  paying  for  the  goods,  and  the  plaintiff  gave 
notice  to  the  master,  on  the  arrival  of  the  goods,  not  to  deliver 
them.  Held,  that  although  at  the  time  of  the  stoppage  the  prop- 
erty in  the  1,442  sacks  had  not  vested  in  the  plaintiff,  but  only 
the  right  to  take  them  after  being  separated  from  the  portion  of 
the  cargo  belonging  to  Hunter  &  Co.,  yet  the  interest  of  the  plain* 
tiff  in  the  goods  was  sufficient  to  entitle  him  to  exercise  the  ven- 
dor's rights  of  stoppage.  It  was  said  by  Lord  Ellenborough,  in 
May  Siffkin  V.  Wray,  (A)  that  a  mere  surety  for  the  buyer 

erdse^the"  ^*^  ^^  right  to  Stop  in  transitu  :  but  if  a  surety  for  an 
right?  insolvent  buyer  should  pay  the  vendor,  it  would  seem 
that  he  would  now  have  the  right  of  stoppage  in  tranntUy  if  not 
in  his  own  name,  at  all  events  in  the  name  of  the  vendor,  by  vir- 
tue of  the  provisions  of  the  5th  section  of  the  mercantile  law 
amendment  act  (19  &  20  Vict,  c.  97),  which  provides  that  "  every 
person,  who  being  surety  for  the  debt  or  duty  of  another,  or  being 
liable  with  another  for  any  debt  or  duty  shall  pay  such  debt  or 
perform  such  duty,  shall  be  entitled  to  have  assigned  to  him  or  to 
a  trustee  for  him  every  judgment,  specialty,  or  other  security 
which  shall  be  held  by  the  creditor  in  respect  of  such  debt  or 
duty,  whether  sucii  judgment,  specialty,  or  other  security  shall  or 

him  an  assignment  of  the  bill  of  lading        (g)  7  M.  &  Q.  678 ;  8  Scott  N.  B.  505. 
as  securitj  for  snch  advances.    Gossler  o.        (h)  6  East,  S71. 
Schepeler,  5  Daly  (N.  T.),  476.] 
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shall  not  be  deemed  at  law  to  haye  been  satisfied  by  the  payment 
of  the  debt  or  performance  of  the  duty,  and  9uch  person  shall  he 
entitled  to  stand  in  the  place  of  the  creditor^  and  to  use  all  the 
remedies^  and  if  need  be,  and  upon  a  proper  indemnity,  to  use  the 
name  of  the  creditor  in  any  action  or  other  proceeding  at  law  or 
in  equity^  in  order  to  obtain  from  the  principal  debtor  or  any  co- 
surety, co-contractor,  or  co-debtor,  as  the  case  may  be,  indemnifi- 
cation for  the  advances  made  and  loss  sustained  by  the  person 
who  shall  have  so  paid  such  debt  or  performed  such  duty,  &c. : " 
but  no  case  has  yet  been  presented  for  decision  on  this  point,  (i) 

§  832.  The  right  of  stoppage  in  transitu  does  not  depend  on 
the  fact  that  the  vendor,  having  had  a  lien  and  parted  pi^rties 
with  it,  may  get  it  back  again  if  he  can  stop  the  goods   ^^^^^"fig^g 
in  transit,  but  is  a  right  arising  out  of  his  relation  to  the   than  that 
goods  qud  vendor,  which  is  greater  than  a  lien.     Other  cannot 
persons,  therefore,  entitled  to  liens,  as  factors,  (i)  full-  *^^' 
ers  (V)  who  have  fulled  cloths,  have  no  right  to  stop  in  transitu^ 
before  obtaining  or  after  having  lost  possession* 
.   §  833.  A  principal  consigning  goods  to  a  factor  has  the  right  of 
stoppage  in  transitu^  on  the  latter  becoming  insolvent,   consignor 
even  if  the  factor  have  made  advances  on  the  faith  of   ^*'J,'*jf*^i, 
the  consignment,  (m)  or  have  a  joint  interest  with  the   ^*^^®'^^® 
consignor,  (n)     An  agent  of  the  vendor  may  make  a  vances  or 
stoppage  in  behalf  of  his  principal,  (o)   but   attempts  joint  inter- 
have  been  made  occasionally  by  persons  who  have  no  goolii.'*** 
authority,  and   whose  acts  were  subsequently  ratified.   Agent  of 
and  the  cases  establish  certain  distinctions. 

§  834.  Where  the  stoppage  in  transitu  is  effected  in  behalf  of 
the  vendor,  by  one  who  has  at  no  time  had  any  authority   ^^  ^^^ 
to  act  for  him,  a  subsequent  ratification  of  the  vendor  stoppage 
will  be  too  late  if  made  after  the  transit  is  ended.    In  party  has 
Bird  V.  Brown  (^)  the  holder  of  some  bills  of  exchange,   ^^^ 

(t)  The  only  decisions  met  with  as  to  (k)  Kinloch  v.  Craig,  3  T.  R.  119;  and 

the  oonstraction  of  this  section,  are  Lock-  in  Dom.  Proc.  lb.  786 ;  4  Brown's  P.  C. 

hart  V.  Bielly,  1  De  G.  &  J.  464 ;  27  L.  J.  47. 

Gh.  54 ;  Batchelor  v,  Lawrence,  9  C.  B.  (/)  Swett  v,  Pym,  1  East,  4. 

N.  8.  543 ;  30  L.  J.  C.  P.  39  ;  Brandon  v.  (m)  Kinloch  t;.  Craig,  3  T.  R.  119. 

Brandon,  28  L.  J.  Ch.  150;  De  Wolf  o.  (n)  Newsom  v.  Thornton,  6  East,  17. 

Lindsell,  L.  R.  5  £q.  209 ;  Phillips  v.  Dick-  (o)  Whitehead  v.  Anderson,  9  M.  ae  W. 

Bon,  S  C.  B.  N.  S.  391 ;  29  L.  J.  C.  P.  518. 

223.  (p)  4  Ez.  786. 
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•««ncy  drawn  by  the  vendor  on  the  purchaser,  toi  the  price  of 
-Qir^f,,  the  goods,  assumed  to  act  in  behalf  of  the  vendor  in 
BrowD.  stopping  the  goods  in  transitu^  and  the  assignees  of  the 
bankrupt  buyer  also  demanded  the  goods.  After  this  demand  by 
the  assignee,  the  vendor  adopted  and  ratified  the  stoppage  made 
in  his  behalf  by  the  holder  of  the  bills  of  exchange,  but  the  court 
held  that  the  property  in  the  goods  had  vested  in  the  assignees, 
by  their  demand  of  delivery,  and  this  ownership  could  not  be  al- 
Ratifica-  tered  retrospectively  by  the  vendor's  subsequent  ratifica- 
atetter^"  tion.  But  in  Hutchings  v.  Nunes  (y)  the  stoppage  was 
gvingau-  made  by  the  defendant,  who  had  previously  done  busi- 
not  reached  ness  for  the  vendor  as  his  agent.  The  defendant  had 
w1L*eii  he  written  to  the  vendor,  informing  him  of  the  insolvency 
araumed  to   ^£  ^j^^  buyer,  on  the  26th  March,  and  the  vendor  on  the 

Hutchings  16th  April  incloscd  to  the  defendant  a  power  of  attor- 
».    unes.     j^^y  ^  ^^^  1^^   j^j^^     rjij^^   defendant,  before  receiving 

this  power,  to  wit,  on  the  21st  April,  assumed  to  act  for  the  ven- 
dor, and  effected  the  stoppage.  Held,  by  the  privy  council,  dis- 
tinguishing this  case  from  Bird  v.  Brown,  that  the  power  actually 
dispatched  on  the  16th  April  was  a  sufficient  ratification  of  the 
agent's  act  done  on  the  21st,  although  the  agent  was  not  then 
aware  of  the  existence  of  the  authority,  (r) 

§  836.  The  vendor's  right  exists,  notwithstanding  partial  pay- 
Vendor's  ment  of  the  price ;  («)  and  it  is  not  lost  by  his  having 
affected  by  received  conditional  payment  by  bills  of  exchange  or 
payment.  Other  Securities,  (f)  even  though  he  may  have  negotiated 
Norbv  the  bills  so  that  they  are  outstanding  in  third  hands, 
payment.     Unmatured,  (u)      It  has    already    been    shown,   how- 

iq)  1  Moore  P.  C.  N.  S.  243.  v.  Wray,  3  East,  93 ;  Edwards  v.  Brewer,  2 

(r)  [In   Reynolds   v.  BoBl;on  &  Maine  M.  &  W.  375 ;  Van  Casteel  v.  Booker,  2  Ex. 

Railroad,  43  N.  H.  5S9,  Bell  C.  J.  having  702;  [Newhallv.  Vaigaa,  13  Maine,  93.] 
noticed  withoat  disapproval  the  case  of        (t)  Dixon  v.  Yates,  5  B.  &  Ad.  345; 

Bird  V.  Brown,  added,  "  Yet  we  regard  it  Feise  v.  Wray,  supra ;  Edwards  v.  Brewer, 

as  settled  that  any  agent  who  has  power  $upra. 

to  act  for  the  consignor,  either  generally        (u)  Feise   v.  Wray,  tupra ;    Patten  r. 

or  for  the  purposes  of  the  consignment  in  Thompson,  5  M.  &  S.  350 ;  Edwards  v. 

question,  may  stop  goods  m  transitu  with-  Brewer,  2  M.  &  W.  375  ;  Miles  v.  Gorton, 

out  any  authority   specially  directed   to  2  C.  &  M.  504;  [Newhall  u.  Vargas,   13 

that  end,  or   empowering  him    to  adopt  Maine,  93 ;  Bell  v.  Moss,  5  Whart.  189 ; 

that  particular  measure.''    Bell  v.  Moss,  Donath  v.  Broomhead,  7  Penn.  St.  301 ; 

5  Whart.    189;  Newhall   ».  Vargas,  13  Hays  i>.  Mouille,  14  Penn.  St.  48 ;  Stubbs 

Bifaine,  93.]  v.  Lund,  7  Mass.  453 ;  Arnold  v.  Delano, 

(s)  Hodgson  V,  Loy,  7  T.  R*  440 ;  Feise  4  Cush.  33.] 
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ever,  (a?)  that  a  vendor  is  not  unpaid,  if  he  have  taken  But  vendor 

bills  or  securities  in  absolute  payment.    He  must  in  such  ceived  se- 

cases  seek  bis  remedy  on  the  securities,  having  no  fur-  absolute 

tber   right   on  the  goods,  (y)      In  Wood  v.  Jones  (2)  SJi^^t"' 

it  was  held  that  the  consignor,  whose  bill  drawn  against  ****P\ 

a  cargo  had  been  dishonored  by  an  insolvent  consignee,  mav  stop 

was  not  deprived  of  the  right  of  stoppage  because  he  had  ^l^tc^^ 

in  his  own  hands  goods  belonging  to  his  consignee  unac-  J^n^with" 

counted  for,  and  the  account  current  between  them  had  consignee 

18  unad- 

not  been  adjusted,  and  the  balance  was  uncertain.  But  lusted  and 
in  Vertue  v.  Jewell  (a)  it  was  held  by  Lord  Ellen-  uncertain. 
borough,  and  confirmed  by  the  court  in  banc,  that  a  Wood«. 

V  On  68* 

consignor  who  was  indebted  to  the  consignee  on  a  bal-  ^  ^^^, 
ance  of  accounts,  in   which  were  included  acceptances  sjjcnorwho 

,  *"  snip^  goods 

of  the  consignee  outstanding  and  unmatured,  and  who,  in  payment 

under  these  circumstances,  shipped  a  parcel  of  barley  turedac- 

on  account  of  that  balance,  had  no  right  of  stoppage  on  ^Cl^p 

the  insolvency  of  the  consignee,  although  the  accepti-  ^nf^^!! 

ances  were  afterwards  dishonored.     Lord  EUenborough  the  insoi- 

.  ,  vency  of 

said  that  ^^  the  circumstance  of  Bloom  (the  consignor)   the  ac- 
being  indebted   to  them   on   the  balance   of  accounts,   ^rlV 
divested  him  of  all  control   over  the  barley  from   the  Vertue  v. 

Jewell 

moment  of  the  shipment.     The  non-payment  of  the  bills 
of  exchange  cannot  be  taken  into  consideration."    The  court  held, 
in  banc,  that  under  these  circumstances  the  consignees  were  to  be 
considered  as  purchasers  for  a  valuable  consideration.     The  case 
has  never  been  overruled,  but,  if  correctly  reported,  is   Vertue  v, 

__,i_  Jewell 

very  questionable  law.  Blackburn  J.  in  the  Treatise  questioned. 
on  Sales  (p.  220)  suggests  an  explanation,  that  the  position  of  the 
consignor  was  not  such  as  to  allow  him  to  be  considered  as  a  ven- 
dor, and  that  the  case  would  therefore  be  an  authority  for  the 
proposition  that  the  right  of  stoppage  is  peculiar  to  a  vendor. 
But  it  happens,  unfortunately  for  this  explanation,  that  the  report 
states  in  express  terms  that  the  ground  of  the  decision  in  banc  was, 
that  the  consignees  ^^  were  to  be  considered  the  purchasers  of  the 
goods  for  a  valuable  consideration  ; "  a  ground  which  would  prove 
the  right  of  stoppage  to  exist;  for  it  had  already  been  held  by  the 
same  court,  in  Feise  v.  Wray,  (6)  that  a  vendor's  right  of  stoppage 

(x)  Ante,  §  732.  (a)  4  Camp.  31. 

(y)  [Eaton  v.  Cook,  88  Yt  5S.]  (6)  8  East,  93. 

(z)  7  D.  &  B.  126. 
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was  not  taken  away  by  the  fact  that  he  had  received  acceptances 
for  the  price  of  the  goods,  which  were  outstanding  and  immatnred 
at  the  time  of  the  stoppage.  When  this  case  was  pressed  on  the 
Patten  v,  court  by  the  counsel  in  Patten  v.  Thompson,  (c)  Lord 
Thompson.  Ellenboroogh  did  not  suggest  that  it  was  good  law  a$  re- 
ported^ but  said  :  "  /  have  looked  also  into  that  case  of  Vertae  v. 
Jewell,  and /n<2  that  there  the  bill  of  lading  was  indorsed  and  sent 
by  the  consignor  on  account  of  a  balance  due  from  him,  including 
several  acceptances  then  running  ;  so  that  it  was  the  ease  of  a  pledge 
to  cover  these  acceptances.^^  There  was  an  interval  of  only  two 
years  between  the  cases,  and  this  explanation  scarcely  renders  Ver- 
tue  V.  Jewell  more  intelligible  :  for  it  was  recognized  as  settled  law 
in  Patten  v.  Thompson,  that  a  consignor  may  stop  the  specific  goods 
on  which  his  consignee  has  made  advances,  on  learning  the  con- 
signee's insolvency ;  (d)  and  it  is  very  hard  to  understand  how  a  con- 
signor's right  of  stoppage  can  be  greater  against  the  very  goods  on 
the  faith  of  which  an  advance  has  been  made  to  him,  than  against 
goods  on  which  the  consignee  has  made  no  special  advance,  but 
which  are  sent  to  him  to  meet  unmatured  acceptances  given  in  gen- 
eral account ;  or  why  the  latter  is  a  pledge,  and  not  the  former,  (e) 
§  836.  The  unpaid  vendor's  right  of  stoppage  is  higher  in  its 
Vendor's  i^^ture  than  a  carrier's  lien  for  a  general  balance^  (/) 
"Kht  of  thoufi^h  not  for  the  special  charsres  on  the  snoods  sold : 
parAmount  and  he  may  also  maintain  his  claim  as  paramount  to  that 
lien  of  car-  of  a  Creditor  of  the  buyer  who  has  attached  the  goods 
toTttJich-  while  in  transit,  by  process  out  of  the  mayor's  court  of 
ing  credit,  i-^^  (jity  of  Loudou.  (^)  In  the  case  of  the  Mercantile 
And  in  ^"^  Exchange  Bank  v.  Gladstone  (K)  it  was  held  that 
^•'^J*"  d  ^^^  consignor's  right  of  stoppage  was  paramount  to  a 
mand  for  demand  for  freight  under  the  following  circumstances. 
The  goods  were  ordered  by  Femie  &  Co.  of  Liverpool 
and  Ex-  from  the  defendant's  house  in  Calcutta,  and  were  shipped 
Banlf  r.  ou  board  of  Femie  &  Co.'s  own  vessel,  the  master  sign- 
Gladstone.  j„g  ijjug  ^i  lading  **  freight  for  the  said  goods  free  on 
owner's  account."     This  bill  of  lading  was  such  as  the  master  had 

(c)  5  M.  &  S.  350.  (/)  Oppenheim  v.  Rassdl,  3  B.  &  P. 

{d)  This  hal  been  settled  in  Kinlocb  v.  42. 

Craig,  in  Dom.  Proc  (ante,  §  832)  3  T.  (g)  Smith  v.  Goss,  1  Camp.  2SS ;  [Clark 

R.  786.  u.  Lynch,  4  Daly  (N.  Y.),  83.] 

(«)  [See  Wood  v.  Roach,  1  Teates,  177 ;  (h)  L.  R.  3  Ex.  233. 
2  Dall.  280 ;  Clark  v.  Mauran,  3  Paige, 
373.] 
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authority  from  the  owners  to  sign,  but  h^ore  it  was  signed  in 
Calcutta,  the  owners  in  Liverpool  had  transferred  the  vessel 
with  ^^  all  the  profits  and  all  the  losses,  as  the  case  might  be," 
though  this  transfer  was  unknown  to  the  consignors  or  to  the  cap- 
tain when  the  bills  of  lading  were  signed.  It  was  held,  under 
these  circumstances,  that  the  consignor's  right  of  stopping  the 
goods  "  free  of  freight,"  could  not  be  affected  by  the  sale  in  Eng- 
land, which  was  unknown  to  him.  Kelly  C.  B.  expressed  the 
opinion  also,  that  the  master  of  a  vessel  in  distant  seas  retains  all 
the  authority  given  to  him  by  the  owner  who  appointed  him,  not- 
withstanding an  intervening  transfer,  until  such  transfer  is  made 
known  to  him ;  and  on  that  ground  also  held  that  the  transferee 
of  the  ship  was  bound  by  the  terms  of  the  bill  of  lading. 

SECTION  n.  —  AGAINST  WHOM  MAY  IT  BE  BXEECISED  ? 

§  837.  The  vendor  can  only  exercise  this  right  against  an  in- 

Bolvent  or  bankrupt  buyer.     By  the  word  "  insolvency  "  q^. 

is  meant  a  general  inability  to  pay  one's  debts ;  (i)  and  "k**""* 

of  this  inability  the  failure  to  pay  one  just  and  admitted  or  insni- 

debt  would  probably  be  sufficient  evidence.  (A)     And  aee. 

in  a  number  of  the  cases,  the  fact  that  the  buyer  or  con-  what  \% 

signee  had  "  stopped  payment "  has  been  considered,  as  °*°  vency. 

(i)  Parker  v.  Gossaj^,  2  C,  M.  &  R.  ground,  althongh  he  was  Ignorant  of  the 

617;  Biddlecombe  v.  Bond,  4  Ad.  &  E.  fact  of  insolvency.    But  this  decision  is 

332  ;  [Durgy  Cement  Co.  v.  O'Brien,  Sup.  at  variance  with  Benedict  v.  Schaettle,  12 

Jnd.  Ct.  Mass.  March  T.  1877,  5  Centr.  Ohio  St.  515,  in  which  it  was  held  that 

Law  Joum.  147.]  the  vendor  may  stop  the  goods  upon  a 

(k)  Smith's  Merc.  Law,  note,  p.  549 ;  sabseqaent  discovery  of  insolvency  existing 
[Thompson  v.  Thompson,  4  Cush.  127,  at  the  time  of  the  sale,  as  well  as  upon  a 
134 ;  Lee  v.  Kilbum,  3  Gray,  594,  600 ;  subsequent  insolvency,  although  he  could 
Herrick  v.  Borst,  4  Hill,  6.'>0 ;  Chandler  v.  not,  if  he  knew  it  when  he  sold.  It  was 
Fulton,  10 Texas, 2;  Benedicts.  Schaettle,  disapproved  of  in  Reynolds  r.  Boston  & 
12  Ohio  St.  515  ;  Blum  v.  Marks,  21  La.  Maine  Railroad,  43  N.  U.  589.  See,  also, 
An.  268.  Insolvency  includes  not  only  Nay  lor  v.  Dennie,  8  Pick.  198,  205; 
taking  the  benefit  of  an  insolvent  law,  Conyers  v.  Ennis,  2  Mason,  236 ;  Buck- 
but  also  a  stoppage  of  payment,  and  a  ley  v.  Fumiss,  15  Wend.  137  ;  S.  C.  17 
failure  in  one's  circumstances,  as  evidenced  Wend.  504 ;  Biggs  v.  Barry,  2  Curtis, 
by  some  overt  act.  Rogers  v.  Thomas,  20  259 ;  Stevens  v.  Wheeler,  27  Barb.  663. 
Conn.  64.  In  this  last  cited  case,  it  was  In  the  above  case  of  Benedict  v,  Schaettle, 
held  that  the  requisite  insolvency  must oc-  12  Ohio  St.  515,  521,  Gholson  J.  said: 
cur  between  the  time  of  the  sale  and  the  "  If  the  true  principle  of  the  right  of 
exercise  of  the  right ;  that  if  the  insol-  stoppage  in  transitu  be  found  in  that 
vency  exists  at  the  time  of  the  sale  the  certainly  just  rule  of  mutual  contract,  by 
Tcndor   cannot  stop  the   goods  on  that  which  either  party  may  withhold  perform- 
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a  matter  of  coarse,  to  be  sach  an  insolyency  as  justified  stoppage 
in  transitu.  (Z) 

§  838.  If  the  yendor  stop  in  transitu  where  the  vendee  has  not 
Vendor  yet  become  insolvent,  he  does  so  at  his  peril.  If  on  the 
hit  peril  arrival  of  the  goods  at  destination,  the  vendee  is  then 
of  buver?  insolvent,  the  premature  stoppage  will  avail  for  the  pro- 
msoivency.  tection  of  the  vendor ;  but  if  the  vendee  remain  solvent, 
the  vendor  would  be  bound  to  deliver  the  goods,  with  an  indem- 
nification for  expenses  incurred,  (m)  In  the  Tigress,  (n)  Dr. 
Lushington,  in  delivering  judgment,  said:  "  Whether  the  vendee 
is  insolvent  may  not  transpire  till  afterwards  (t.  e,  after  the  step- 
pe®) >  when  the  bill  of  exchange  for  the  goods  becomes  due ;  for 
it  is,  as  I  conceive,  clear  law  that  the  right  to  stop  does  not  re- 
quire the  vendee  to  have  been  found  insolvent."  But  this  was  a 
case  between  the  vendor  and  the  owners  of  the  vessel,  not  between 
vendor  and  vendee,  and  will  be  more  fully  referred  to,  post. 

SECTION  ni. — WHEN    DOES    THE    TRANSIT    BEGIN:   AND   END? 

§  839.  The  transit  is  held  to  continue  from  the  time  the  ven- 
How  long  dor  parts  with  the  possession  until  the  purchaser  ac- 
continues.  quires  it ;  that  is  to  say,  from  the  time  when  the  vendor 
has  so  far  made  delivery  that  his  right  of  retaining  the  goods 
and  his  right  of  lien,  as  described  in  the  antecedent  chapters,  are 
gone,  to  the  time  when  the  goods  have  reached  the  actual  posses- 
sion of  the  buyer. 

§  840.  And  here  the  reader  must  be  reminded  that  the  vendor's 
The  right     right  in  the  goods  is  very  frequently  not  ended  on  their 

comes  into  .  .  ,  .        . 

existence      arrival  at  their  ultimate  destination,  because  of  his  hav- 
dor  has"      i^g  retained  the  property  in  them.     The  mode  by  which 

ance,  on  the  other  becoming  unable  to  or  lose  his  proprietary  lien,  the  questioa 
perform  on  bis  pgLttf  if  the  foandation  of  is,  can  the  vendee  perform  the  contract  on 
the  rule  be  a  just  lien  on  the  goods  for  the  his  part ;  has  he  from  insoWency  beoome 
price,  until  delivered,  an  equitable  lien  unable  to  pay  the  price  ?  "J 
adopted  for  the  purposes  of  substantial  (/)  Vcrtue  v.  Jewell,  4  Camp.  31 ;  New- 
justice,  then  it  is  the  ability  to  perform  com  v.  Thornton,  6  East,  17 ;  Dixon  v. 
the  contract — to  pay  the  price — which  is  Yates,  5  B.  &  Ad.  313  ;  Bird  i^.  Brown,  4 
the  material  consideration.  If  there  be  Ex.  786.  And  see  a  discussion  by  Willes 
a  want  of  ability,  it  can  make  no  difference  J.  as  to  meaning  of  *'  insolvency  "  in  The 
in  justice  or  good  sense,  whether  it  was  Queen  i;.  The  Saddlers'  Co.  10  H.  L.  Caa. 
produced  by  causes,  or  shown  by  acts,  at  404,  425. 

a  period  before  or  after  the  contract  of       (m)  Per  Lord  Stowell,  in  The  CoDStan- 

sale.    Substantially,  to  the  vendor  who  is  tia,  6  Rob.  Ad.  R.  321. 
about  to  complete  delivery,  and  abandon        (n)  82  L.  J.  Adm.  97. 
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the  vendor  may  guard  himself  against  the  buyer's  insol-  P^'l^fji 
vency  through  the  reservation  of  the  jus  duponendi  of  and  right 
the  title  to  the  goods,  has  been  treated,  ante^  book  II.  ch.   sion  and 
vi.     The  stoppage  in  transitu  is  called  into  existence  Scwion!*'' 
for  the  vendor's  benefit,  after  the  buyer  has  acquired  title^  and 
riffht  of  possession  and  even  constructive  possession^  but  not  yet 
actual  possession,  (n^)     In  James  v.  Griffin,  (p)  which  was  twice 
before  the  exchequer  of  pleas,  Parke  B.,  in  giving  his   General 
opinion  on  the  second  occasion,  thus  stated  the  general  ^sTtated* 
principles  :  "  Of  the  law  on  this  subject  to  a  certain  ex-   ^  ^^^^^ 
tent,  and  sufficient  for  the  decision  of  this  case,  there  is  j^^eB  v. 
no  doubt.     The  delivery  by  the  vendor  of  goods  sold,  to   Griffin.  . 
a  carrier  of  any  description,  either   expressly  or  by  implication 
named  by  the  vendee,  and  who  is  to  carry  on  his  account,  is  a 
constructive  delivery  to  the  vendee ;  but  the  vendor  has  a  right 
if  unpaid,  and  if  the  vendee  be  insolvent,  to  retake  the  goods, — 
before  they  are  actually  delivered  to  the  vendee,  or  some  one  whom 
he  means  to  be  his  agent  to  take  possession  of  and  keep  the  goods 
for  him,  —  and  thereby   to  replace  the  vendor  in  the  same  situa- 
tion as  if  he  had  not  parted  with  the  actual  possession 

The  actual  delivery  to  the  vendee  or  his  agent,  which  puts  an  end 
to  the  transitusy  or  state  of  passage,  may  be  at  the  vendee's  own 
warehouse,  or  at  a  place  which  he  uses  as  his  own,  though  be- 
longing to  another,  for  the  deposit  of  goods ;  Scott  v,  Pettit  (3  B. 
&  B.  469),  Rowe  v.  Pickford  (8  Taunt.  83)  ;  or  at  a  place  where 
he  naeans  the  goods  to  remain,  until  a  fresh  destination  is  commu- 
nicated to  them  by  orders  from  himself ;  Dixon  v.  Baldwin  (5 
East,  175)  ;  (g)  or  it  may  be  by  the  vendee's  taking  possession  by 
himself  or  agent  at  some  point  short  of  the  original  intended  place 
of  destination."  (r)  It  is  obvious  from  this  clear  statement  of 
the  law,  that  each  case  must  be  determined  according  to  its  own 
circumstances,  the  inquiry  being  whether  at  the  time  of  the  stop- 
page the  transit  of  the  goods  had  or  had  not  determined.  An 
attempt  will  be  made  to  classify  the  cases,  so  as  to  afford  exam* 

(n^)  [Keeler  v.  Goodwin,  111  Mass. 490,  17  N.  T.  249;  Pottinger  v.  Hecksher,  2 
492.]  Grant,  309;  Rowley  v.  Bigelow,  12  Pick. 
( p)  1  M.  &  W.  20 ;  2  M.  &  W.  633.  307 ;  Guilford  v.  Smith,  30  Vt.  49.] 
{q)  [See  Sawyer  v.  Joslin,  20  Vt.  172 ;  (r)  [See  per  Morton  J.  in  Mohr  v,  Bos- 
Hays  V.  Mouille,  14  Penn.  St.  48;  Biggs  ton  &  Albany  Railroad  Co.  106  Mass,  67, 
V.  Barry,  2  Curtis,  259 ;  Cabeen  v.  Canip>  72,  cited  post,  §  854,  note  (s).] 
bell,  30  Penn.  St  254;  Harris  v.  Pratt, 
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pies  of  the  controversies  most  frequently  arising  in  the  business  of 
merchants. 

§  841.  Goods  are  liable  to  stoppage  as  long  as  they  remain  in 
Goods  may  possession  of  the  carrier,  qui  carrier^  («)  (a  qualifica- 
in  hanSs*  tion  to  be  kept  in  view,  for,  as  we  shall  presently  see, 
even  "^^'^'  ^®  ^^J  becouie  bailee  for  the  buyer,  as  warehouseman 
thoujch        Q^  wharfinger,  after  his  duties  as  carrier  have  been  dis- 

named  07  . 

purchaser,  charged),  and  it  makes  no  diflFerence  that  the  carrier 
^^^^  *°  n  ^*^  '^®®^  named  or  appointed  by  the  vendee,  (f)  But 
the  buyer»8   when  the  o wncr  sends  his  own  servant  for  the  snoods,  the 

own  cart  »  ^   ^•  .  11 

or  vesaei      delivery  to  the  servant  is  a  delivery  into  the  actual  pos- 
ff^fwYtt.      session  of  the  master.     If,  therefore,  the  buyer  send  his 
own  cart,  or  his  own  vessel  for  the  goods,  they  have  reached  the 
buyer's  actual  possession  as  soon  as  the  vendor  has  delivered  them . 
into  the  cart  or  vessel,  (u) 

§  842.  But  if  the  vendor  desire  to  restrain  the  effect  of  a  de- 
Vendor  livery  of  goods  on  board  the  vendee's  own  vessel,  he  may 
mav  re-  Jo  SO,  by  taking  bills  of  lading  so  expressed  as  to  indi- 
effect  of       cate  that  the  delivery  is  to  the  master  of  the  vessel  as  an 

deliverr  on         '  ^  .  ,  •        ^ 

the  buyer's  agent  JOT  Carnage^  not  an  agent  to  receive  possession  for 
the'biiiof  ^^^  purchaser.  This  point  was  decided  in  Turner  v. 
i*ding.  Liverpool  Docks  Trustees,  (a;)  the  facts  of  which  are 
fully  reported,  ante^  §  892,  and  tliat  case  was  recognized  as  settled 
Schotsman  l^w  in  Schotsman  v.  Lancashire  &  Yorkshire  Railway 
shire  &**  Company,  (y)  decided  by  the  full  court  of  chancery  ap- 
Ka[hv**'**  peals.  Lord  Cairns,  then  lord  justice,  said  :  "  The  I^on- 
Company,  dos  was  the  ship  of  Cunliffe,  and  indicated  as  such  for 
the  delivery  of  the  goods.  The  master  was  his  servant.  No  spe- 
cial contract  was  entered  into  by  the  master  to  carri/  the  goods  for 
or  to  deliver  them  to  any  person  other  than  Cunliffe^  the  purchaser* 

(s)  Milla  v.  Ball,  2  B.  &  P.  457  ;  James  viere,  reported  by  Lawrence  J.  in  giving 

V.  Griffin,  2  M.  &  W.  633 ;  Lickbarrow  i;.  the  judgment  of  the  court  in  Bohtlingk 

Mason,  1  Sm.  L.  C.  699,  and  notes,  and  v.  Inglis,  3  East,  397 ;  Bemdtson  v.  Strang, 

the  cases  on  Stoppage /wwim  ;  [Bell  C.  J.  L.  R.  4  Eq.  481 ;  36  L.  J.  Ch.  879. 
in  Reynolds  v,  Boston  &  Maine  Railroad,        (u)  Blackburn  on  Sales,  242 ;  Ogle  p. 

43  N,  H.  591  ;  Atkins  r.  Colby,  20  N.  H.  Atkinson,  5  Taunt.  759  ;  per  Cur.  in  Tui> 

154.]  ner  v.  Liverpool  Docks  Company,  6  Ex. 

(0  Hoist    V.    Pownall,    1     Esp.    240;  543,  20   L.  J.  Ex.  394;  Van   Casteel   9. 

Northey  v.  Field,  2  Esp.  613;   Hodgson  Booker,  2  Ex.  691. 
V.  Loy,  7  T.  R.  440;  Jackson  v,  Nicholl,        {x)  See  preceding  note. 
5  Bing.  N.  C.  508  ;  per  BuUer  J.  in  Ellis        {y)  L.  R.  2  Ch.  App.  332 ;  36  L.  J.  Ch. 

t;.  Hunt,  3  T.  R.  466;  Stokes  i;.  La  Ri-  361. 
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In  point  of  fact  no  contract  of  affreightment  was  entered  into, 
for  the  person  to  sue  on  such  a  contract  would  be  Cunliffe,  in 
whom  was  vested  the  property  in  the  goods,  and  the  person  to  be 
sued  would  be  the  same  Cunliffe  as  owner  of  the  Londos.  The 
essential  feature  of  a  stoppage  in  transitu  as  has  been  remarked 
in  many  of  the  casea,  is  that  the  goods  should  be  at  the  time  in  the 
possession  of  a  middleman^  or  of  some  person  intervening  between 
the  vendor  who  has  parted  with^  and  the  purchaser  who  has  not 
yet  received  them.  It  was  suggested  here  that  the  master  of  the 
ship  was  a  person  filling  this  character,  but  the  master  of*  the  ship 
is  the  servant  of  the  owner :  and  if  the  master  would  be  liable 
because  of  the  delivery  of  the  goods  to  him,  the  same  delivery 
would  be  a  delivery  to  the  owner,  because  delivery  to  the  agent  is 
delivery  to  the  principal.*'  Lord  Chelmsford  C.  gave  an  opinion 
to  the  same  effect,  and  pointed  out  that  if  the  vendor  had  desired  to 
restrain  the  effect  of  the  delivery,  he  should  have  taken  a  bill  of 
lading  with  the  proper  indorsement,  as  was  established  in  no  dieitino- 
Turner  v.  Liverpool  Docks  Trustees.  In  the  foregoing  effect^of 
case  it  was  further  held  by  both  the  learned  lords,  re-  ^«i>^«Ton 

•^  ^  Duver  8 

versing  Lord  Romilly's  judgment  at  the  rolls,  (2)  that  «*»'?  ««nt 
there  was  no  difference  in  the  effect  of  the   delivery,  for  the 
whether  the  buyer's   ship  was  expressly  sent  for   the  on  his  ^en- 
goods,  or  whether  it  was  a  general  ship  belonging  to  the  tTthout^ 
buyer,  and  the  goods  were  put  on  board  without  any  pre-  JJ^ange^ 
vious  special  arrangement.  ™«o^- 

§  843.  Whether  a  vessel  chartered  by  the  buyer  is  to  be  consid- 
ered his  own  ship,  depends  on  the  nature  of  the  charter-  where  the 
party.     If  the  charterer  is,  in  the  lanfi^ua&ce  of  the  law-  d«J>jeiT  \% 

*        •'  .  '  p      *^  ^  on  board  a 

merchant,  owner  for  the  voyage,  that  is,  if  the  ship  has  ves**! 
been  demised  to  him,  and  he  has  employed  the  captain,   by  the 
so  that  the  captain  is   his  servant,  then  a  delivery  on     "^*^* 
board  of  such  a  chartered  ship  would  be  a  delivery  to  the  buyer  : 
but  if  the  owner  of  the  vessel  has  his  own  captain  and  men  on 
board,  so  that  the  captain  is  the  servant  of  the  owner,  and  the 
effect  of  the  charter  is  merely  to  secure  to  the  charterer  the  exclu- 
sive use  and  employment  of  the  vessel,  then  a  delivery  by  the 
vendor  of  goods  on  board  is  not  a  delivery  to  the  buyer,  but  to  an 
agent  for  carriage.     It  is  a  pure  question  of  intention  in  every 
case,  to  be  determined  by  the  terms  of  the  charter-party,  (a) 

(z)  L.  R.  1  £q.  349.  (a)  Blackburn  on  Sales   242 ;  Fowler 
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§  844.  In  Berndtson  v.  Strang  (6)  the  subject  was  elaborately 
Berndtson  discussed,  and  all  the  cases  reviewed  by  Lord  Hatherley 
V.  Strang,  ^^hen  vice  chancellor).  The  buyer  had  sent  a  vessel 
for  the  goods  (the  original  contract,  however,  having  provided 
that  the  seller  was  to  send  them  on  a  vessel,  delivered  f.  o.  b.), 
and  the  vendor  took  a  bill  of  lading,  deliverable  to  "  order  or  as- 
signs," and  indorsed  the  bill  of  lading  to  the  buyer  in  exchange 
for  the  buyer's  acceptances  for  the  price.  It  was  held,  that  the 
effect  of  taking  the  bill  of  lading  in  that  form,  from  the  master 
of  the  chartered  ship,  was  to  interpose  him,  as  a  carrier,  between 
the  vendor  and  the  vendee,  and  to  preserve  the  right  of  stop- 
page to  the  former.  The  following  instructive  passages  are  ex- 
tracted from  the  opinion  of  the  learned  lord :  "  Now  there  are 
two  criteria,  as  it  appears  to  me,  with  respect  to  the  stoppage 
in  transitu^  viz,  whether  there  is  a  transitua  at  all  ?  and  if 
so  where  it  is  to  end  ?  If  a  man  sends  his  own  ship,  and  or- 
ders the  goods  to  be  delivere'd  on  board  of  his  own  ship,  and 
the  contract  is  to  deliver  them  free  on  board,  then  the  ship 
is  the  place  of  delivery,  and  the  trarmtus  is  an  end  just  as  much 
(as  was  said  in  Van  Casteel  v.  Booker,  2  Ex.  691),  as  if  the 
purchaser  ;had  sent  his  own  cart,  as  distinguished  from  having 
the  goods  put  into  the  cart  of  a  carrier.  Of  course  there  is  no 
further  transitus  after  the  goods  are  in  the  purchaser's  own  cart. 
There  they  are  at  home,  in  the  hands  of  the  purchaser,  and  the 
whole  delivery  is  at  an  end.  The  next  thing  to  be  looked  to  is, 
whether  there  is  any  intermediate  person  interposed  between  the 
vendor  and  the  purchaser.  Cases  may  no  doubt  arise  where  the 
transitiLS  may  be  at  an  end,  although  some  person  may  intervene 
between  the  period  of  actual  delivery  of  the  goods  and  the  pur- 
chaser's acquisition  of  them.  The  purchaser,  for  instance,  may 
require  the  goods  to  be  placed  on  board  a  ship  chartered  by  him- 
self, and  about  to  sail  on  a  roving  voyage.  In  that  case,  when 
the  goods  are  on  board  the  ship  everything  is  done,  for  the  goods 

V.  McTaggart,  cited  7  T.  R.  442,  and  10  Maine,  105-108 ;  Ilidey  v.  Stubbs,  9  Mass. 

East,  522;  Inglis  v,  Usherwood,  1  East,  72,  73;   Aguirre  t^.  Parmelee,  22  Conn. 

515;    Bohtlingk  v.   Inglis,  S   East,  381.  473.    Where   the  parchaser  is  owner  or 

See  the  cases  collected  in  Maude  &  Poll,  charterer  of  the  ship,  he  is  entitled  to  re- 

on  Shipping,  296-298,  2d  ed. ;  and  a  fur-  ceive  payment  of  the  freight  and  charges 

ther  dlACussion  of  the  subject  in  the  late  on  the  goods  reclaimed,  and  has  a  lien  on 

case  of  Sandeman  v.  Scurr,  L.  R.  2  Q.  B.  them  therefor.     Newhall  v.   Vargas,    15 

86  ;  36  L.  J.  Q.  B.  58 ;  [Stubbs  v.  Lund,  Maine,  314.] 

7   Mass.   453 ;   NewhaU    v.  Vargas,    13  (6)  L.  R.  4  Eq.  481 ;  36  L.  J.  Ch.  879. 
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have  been  put  in  the  place  indicated  by  the  purchaser,  and  there 
is  an  end  of  the  transituB.  ((;)  But  here,  where  the  goods  are  to 
be  delivered  in  London,  the  plaintiff,  for  greater  security,  takes 
the  bill  of  lading  in  his  own  name,  and  being  content  to  part 
with  the  property  in  the  goods,  subject  or  not,  as  the  case  may  be, 
to  this  right  of  stoppage  in  transitu^  be  hands  oyer  the  bill  of 
lading  in  exchange  for  the  bill  of  exchange.  In  that  ordinary  case 
of  chartering  it  appears  to  me  that  the  master  is  a  person  inter* 
posed  between  vendor  and  purchaser^  in  such  a  way  that  the  tran- 
situs  is  not  at  an  end,  and  that  the  goods  will  not  be  parted  with, 
and  the  consignee  will  not  receive  them  into  his  possession  until 
the  voyage  is  terminated  and  the  freight  paid,  according  to  the  ar- 
rangement in  the  charter-party The  whole  case  here  ap- 
pears to  me  to  turn  upon  whether  or  not  it  is  the  man's  own  ship 
that  receives  the  goods,  or  whether  he  has  contracted  with  some  one 
else,  qiLd  carrier^  to  deliver  the  goods,  so  that  according  to  the  or- 
dinary rule  as  laid  down  in  Bohtlingk  v.  Inglis,  3  East,  381, 
and  continually  referred  to  as  settled  law  upon  the  subject,  the 
transitus  is  only  at  an  end  when  the  carrier  has  arrived  at 
the  place  of  destination  and  has  delivered  the  goods."  (i)  On 
the  appeal  in  this  case  (e)  it  was  affirmed  on  the  point  Right  of 
argued  before  the  lower  court,  but  the  decree  was  varied  Joe^'^nS 
on  a  new  point  which  had  passed  sub   silentio  in  that  ext*^nd  to 

*  *  insurance 

court.     Th^  goods  were  injured  in  transit,  and  were  also   money  due 
made  to  contribute  to  a  general  average,  and  for  these  chaser  for 
two  claims  the  purchaser  was  entitled  to  indemnity  from   to  th?* 
underwriters  under  policies  effected  by  him.     The  ven-  ^°^** 
dor  claimed  a  right  of  stoppage  as  to  the  insurance  money  thus 
accruing  to  the  purchaser,  which  had  been  brought  into  court,  but 
Lord  Cairns  C.  held  the  pretension  to  be  utterly  untenable. 

§  845.  Before  a  bill  of  lading  is  taken,  the  vendor  preserves  his 
lien,  and  is  not  driven  to  the  exercise  of  his  right  of 
stoppage,  if  he  has  taken  or  demanded  the  receipts  for  vendor 
the  goods  in  his  own  name :  though  this  state  of  facts  ceipTfor" 

(c)  ["Where    goods    are   shipped    on  Vargas,  13  Maine,  105;  Noble  v.  Adams, 

board  a  vesael,  appointed  bj  the  vendee,  7  Taunt.  59 ;   Stubbs  v.  Lund,  7   Mass. 

to  be  transported,  not  to  his  residence  or  453;  Rowley  v.  fiigelow,  12  Pick.  307.] 

to  be  received  by  him,  but  to  other  mar-  {d)  [See  Stubbs  v.  Lund,  7  Mass.  458.] 

kets,  there  is  a  termination  of  the  transit,  (e)  L.  R.  3  Ch.  Ap.  639.    See,  also, 

and  the  right  of  stoppage  by  the  vendor  Fraaer  p.  Witt,  L.  R.  7  Eq.  64. 
ceases."     Weston  C.   J.  in  Newhall  v. 
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luiVn  sometimes  treated  as  giving  ground  for  the  exercise 

name  lien  of  the  right  of  Stoppage.  (/)  If,  however,  the  vessel 
unless  the  ^^^^  *^he  purchaser  s  own  vessel,  and  the  receipts  con- 
ToT^d^to  ^^^^  nothing  to  show  that  a  bill  of  lading  was  to  be  de- 
parchaser.  livered  by  which  the  vendor's  control  over  the  goods  was 
to  be  retained,  the  principle  in  Schotsman  v.  Lancashire  &  York- 
shire Railway  Company  (^)  would  be  applied,  and  the  delivery 
would  be  held  complete  so  as  to  divest  both  lien  and  right  of  stop, 
page.  (A) 

§  846.  Goods  may  be  still  in  transit,  though  laying  in  a  ware- 
Tranaitut  bousc  to  which  they  have  been  sent  by  the  vendor  on 
till  goods  the  purchaser's  orders.  Goods  sold  in  Manchester  to  a 
ultimate**^  merchant  in  New  York,  may  be  still  in  transit  while 
tion!"*"  ^y^"S  ^^  *  warehouse  in  Liverpool.  The  question  and 
Test  qaes-  ^^^  ^olc  question  for  determining  whether  the  transittis 
termfni^ng"  ^^  ©ndcd,  is,  In  what  capacity  the  goods  are  held  by  him 
whether  ^j^q  Jj^s  the  custody  ?  Is  he  the  buyer's  agent  to  keep 
ended.  the  goods  ?  or  the  buyer's  agent  to  forward  them  to  the 
destination  intended  at  the  time  the  goods  were  put  in  transit  ? 
If,  in  the  case  supposed,  the  goods  in  the  Liverpool  warehouse  are 
there  awaiting  shipment  to  New  York,  in  pursuance  of  the  pur- 
chaser's original  order  to  send  him  the  goods  to  New  York,  they 
are  still  in  transit,  even  though  the  parties  in  possession  in  Liver- 
pool may  be  the  general  agents  of  the  New  York  merchant  for 
selling  as  well  as  forwarding  goods.  But  if  the  buyer  ordered 
his  goods  to  Liverpool  only,  and  they  are  kept  there  awaiting  his 
further  instructions,  they  are  no  longer  in  transit*  They  are  in 
his  own  possession,  being  in  possession  of  his  agent,  and  may  be 
sold  in  Liverpool  or  shipped  to  the  East  or  disposed  of  at  the  will 
and  pleasure  of  the  buyer.  And  it  is  well  observed  in  the  Treatise 
on  Sales,  (t)  that  ^^  it  then  becomes  a  question  depending  upoii 
what  was  done,  and  what  was  the  intention  with  which  it  was 
done  ;  and  as  the  acts  are  often  imperfectly  proved,  and  in  them-- 
selves  equivocal,  and  the  intention  often  not  clearly  known  to  the 
parties  themselves,  it  is  not  surprising  that  there  should  be  much 
litigation  upon  the  point ; "  and  *'  that  the  acts  accompanying  the 

(/)  Craven  v,  Ryder.  6  Tannt.  433;  (A)  Cowasjee   i;.  Thompson,  5  Moore 

Rock  V,  Hatfield,  5  B.  &  A.  632.  P.  C.  C.  165. 

ig)  L.  B.  2  Cb.  App.  332;  26  L.  J.  Ch.  (i)  Blackbam  on  Sales,  224. 
361. 
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transport  of  goods  are  less  equivocalf  less  susceptible  of  two  inter- 
pretations as  to  the  character  in  which  they  are  done,  than  are 
those  accorapanyirig  a  deposit  of  goods.  The  question,  however, 
is  still  the  same.  Has  the  person  who  has  the  custody  of  the  goods 
got  possession  as  an  agent  to  forward  from  the  vendor  to  the 
buyer,  or  as  an  i^ent  to  hold  for  the  buyer  ?  "(i) 

§  847.  A  few  of  the  cases  offering  the  most  striking  illustrations 
of  the  distinction  will  now  be  presented.     In  Leeds  v.  caws  se- 
Wright  (0  the  London  agent  of  a  Paris  firm  had  in   1^X"». 
the  packer^s  hands  in  London,  goods  sent  there  by  the   LeedA  v, 
vendor  from  Manchester,  under  the  agent's  orders  ;  but      "*^  '* 
it  appeared  that  the  goods  were,  at  the  agent's  discretion,  to  be 
sent  where  he  pleased,  and  not  for  forwarding  to  Paris ;  and  it  was 
held  that  the  tranaitus  was  ended.     In  Scott  v.  Pet-   scott  v. 
tit  (m)  the  goods  were  sent  to  the  house  of  the  defend-   ^*"*^- 
ant,  a  packer,  who  received  all  of  the  buyer's  goods,  the  buyer 
having  no  warehouse  of  his  own  ;  and  there  was  no  ulterior  des- 
tination.  Held,  that  the  packer's  warehouse  was  the  buyer's  ware- 
house, the  packer  having  no  agency  except  to  hold  the  goods  sub- 
ject to  the  buyer's  orders.     In  Dixon  v,  Baldwin  (w)   Dixon «. 
the  facts  were,  that  Battier  &  Son  of  London  ordered   ^^^^*"- 
goods  of  the  defendant  at  Manchester,  to  be  forwarded  ^^  to  Met- 
calfe &  Co.  at  Hull,  to  be  shipped  for  Hamburg  as  usual ; "  the 
course  of  dealing  of  the  Battlers  being  to  ship  such  goods  to  Ham- 
burg.   Part  of  the  goods  were  ordered  in  March,  and  part  in  May, 
and  were  sent  to  Hull  as  directed.   The  Battlers  became  bankrupt 
in  July,  and  the  vendors  stopped  the  goods  at  Hull,  including  four 
bales  actually  shipped  for  Hamburg,  which  were  relanded  on  the 
vendor's  application,  they  giving  an  indemnity  to  Metcalfe.     The 
latter,  as  witness,  said  ^^  that  at  the  time  of  the  stoppage  he  held 
the  goods  for  the  Battlers,  and  at  their  disposal ;  that  he  accounted 
with  the  Battiers  for  the  charges.     The  witness  decribed  his  busi- 
ness to  be  merely  an  expeditor  agreeable  to  the  directions  of  the 
Battiers,  —  a  stage  and  mere  instrument  between  buyer  and  seller ; 
that  he  had  no  authority  to  sell  the  goods,  and  frequently  shipped 
them  without  seeing  them  ;  that  the  bales  in  question  were  to  re- 
main at  his  warehouse  for  the  orders  of  Battier  &  Son,  and  he  had 
no  other  authority  than  to  forward  them ;  that  at  the  time  the 

{k)  Blackburn  on  Sales,  244.  (m)  3  B.  &  P.  469. 

(0  3  B.  &  P.  320.  (n)  5  East,  176. 
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goods  were  stopped,  be  was  waiting  for  the  orders  of  the  Battlers ; 
that  he  had  shipped  the  four  bales,  expecting  to  receive  such 
orders,  and  relanded  them  because  none  had  arrived."  Lord 
Ellenborough  held,  on  these  facts,  ^^that  the  goods  had  so  far 
gotten  to  the  end  of  their  journey,  that  they  waited  for  new  orders 
from  the  purchaser  to  put  them  again  in  motion^  to  communicate  to 
them  another  substantive  destination ;  and  that  without  such  orders 
they  would  continue  stationary  Lawrence  and  Le  Blanc  J  J.  con- 
curred, but  Grose  J.  dissented  on  this  point.  In  Valpy  v.  Gib- 
Valpy  V,  son,  (o)  which  was  a  case  very  similar  to  the  foregoing, 
Gibson.  ^jjg  goods  were  ordered  of  the  Manchester  vendor,  and 
sent  to  a  forwarding  house  in  Liverpool  by  order  of  the  buyer,  to 
be  forwarded  to  Valparaiso  ;  but  the  Liverpool  house  had  no  au- 
thority to  forward  till  receiving  orders  from  the  buyer.  The  buyer 
ordered  the  goods  to  be  relanded  after  they  had  been  put  on  board, 
and  sent  them  back  to  the  vendor,  with  orders  to  repack  them  into 
eight  packages  instead  of  four ;  and  the  vendors  accepted  the  in- 
structions, writing,  "  We  are  now  repacking  them  in  conformity 
with  your  wishes."  Held,  that  the  right  of  stoppage  was  lost ; 
that  the  transitus  was  at  an  end  ;  and  that  the  redelivery  to  the 
vendor  for  a  new  purpose  could  give  him  no  lien.  See,  also, 
Wentworth  v.  Outhwaite,  (p)  Dodson  v.  Wentworth,  (9)  Cooper 
V.  Bill,  (r)  Smith  v.  Hudson,  («)  and  Rowe  v.  Pickford.  («) 

(0)  4  C.  B.  837  ;   [Biggs  v,  Barry,  2  reciponsibilitj  was  cast  npon   Chapmui, 

Curtis,  359,  362 ;  Covell  v.  Hitchcock,  23  the   wharfinger,  by  the  landing  of  the 

Wend.  611.]  goods  on  his  wharf;  that  the  goods  lay  on 

{p)  10  M.  &  W.  436.  the  wharf,  subject  to  the  control  and  direc- 

{q)  4  M.  &  G.  1080.  tion   of  no  other  person   than  Preston; 

(r)  3  H.  &  C.  722 ;  34  L.  J.  Ex.  151.  and  that  they  would  remain  there  in  that 

(«)  4  B.  &  S.  431 ;  34  L.  J.  Q.  B.  145.  precise  position  until  Preston  saw  fit  to 

{t)  8  Taunt.  83.     [In  Sawyer  v.  Joslin,  remove  them.    It  is  difficult  to  conceire 

20  Vt    172,    179,   Hall  J.  said:    "The  of  a  more  effectual  delivery  of  the  goods 

question  in  this  case  is  whether  the  land-  than  this,  short  of  their  coming  to  the 

ing  of  the  goods  upon  the  wharf  is  to  be  corporal  touch  of  the  vendee.    The  spe- 

considered    as   an  actual  or  constructive  cial  property  of  the  carriers  bad  ceased, 

delivery  of  them    to  Preston  [the  pur-  the  wharfinger  had  nothing  to  do  with  the 

chaser],  within  the  doctrine  of  the  ad-  goods,  and  unless  they  are  to  be  consid- 

judged  cases  on  this  subject.     I   am  un-  ered  as  having  been  in  the  possession  of 

able  to  come  to  any  other  conclusion  than  the  vendee,  no  person  whatever  had  any 

that  it  was  such  a  delivery.     Under  the  possession  of  them  —  they  were  absolutely 

charge  of  the  court  the  jury  must  have  abandoned  by  all  persons.    It  will  not  be 

found  that  all  the  duties  and  responsibili-  pretended  they  had  assumed  the  charmcter 

ties  of  the  transportation  line,  in  regard  to  of  lost  goods.    They  most  therefore  hare 

the  goods,  had  ceased ;  that  no  duty  or  come  to  the  possession  of  Preston.     It  be- 


PABT  I.]  STOPPAGE  IN  TRANSITU.  785 

§  848.  Reference  will  now  be  made  to  some  of  the  cases  in 
which  the  tran9itus  was  considered  not  at  an  end,  where   CMes 
the  goods  had  reached  the  custody  of  the  buyer's  agent,  ^^|[^ 
the  agent's   duty  being  merely  to  forward  them.     In  ^"^'j*^ 
Smith  t;.  Goss  (u)  the  buyer  at  Newcastle  wrote  to  the  Smith  v. 
vendor  at  Birmingham,  to  send  him  the  goods  by  way  of  ^***' 
London  or  Grainsborough ;  **  if  they  are  sent  to  London,  address 
them  to  the  care  of  J.  W.  Goss,  with  directions  to  send  them  by 
the  first  vessel  for  Newcastle."   Lord  Ellenborough  said  that  *'  the 
goods  were  merely  at  a  stage  upon  their  transit ;  "  and  the  ven- 
dor's right  of  stoppage  remained,  (x)    In  Coates  t;.  Rail-  cioates «. 
ton  (y)  it  appeared  that  the  course  of  business  was  that  ^*^^'** 
Railton  at  Manchester  should  purchase  goods  on  account  of  But- 
ler of  London,  and  forward  them  to  a  branch  of  Butler's  house 
in  Lisbon,  by  whom  the  goods  were  ordered  through  the  London 
house ;  neither  of  the  Butler  firms  had  any  warehouse  at  Man- 
chester ;  and  the  vendor  was  told  that  the  goods  were  to  be  sent  to 
Lisbon  as  on  former  occasions.     The  goods  were  delivered  at  the 
warehouse  of  Railton,  who  had  them  calendered  and  made  up,  and 
was  then  to  forward  them  to  Liverpool  for  shipment  to  Lisbon. 
Held,  that  the  tranaitus  was  not  ended  by  the  delivery  to  Railton. 
Bayley  J.  said  :  **'  It  is  a  general  rule  that  where  goods  are  sold  to 
be  sent  to  a  particular  destination  named  by  the  vendee^  the  right 
of  the  vendor  to  stop  them  continues  until  they  arrive  at  that 
place  of  destination."    After  reviewing  all  the  previous  cases,  the 
learned  judge  said  :  ^^  The  principle  deduced  from  these  cases  is, 
that  the  transituB  is  not  at  an  end  until  the  goods  have  reached  the 
place  named  hy  the  buyer  to  the  seller  as  the  place  of  destina- 
tion.^^ (z)     In  this  case  it  will  be  remarked,  that  Railton's  agency 

log  the  custom  of  Preston  to  receive  goods  Campbell,  30  Penn.  St.  254 ;  Qailford  o. 

tbas  consigned  to  him,  on  the  wharf  of  Smith,  30  Vt.  49.] 

Chapman,  that  most  be  considered  as  the  (y)  6  B.  &  C.  422. 

place  to  which  thej  were  directed  by  the  (z)  [See  Cabeen  o.  Campbell,  80  Penn. 

yendor.'*]  St  254 ;  Covell  v.  Hitchcock,  23  Wend, 

(u)  1  Camp.  282.  611.    Mohr  v.  Boston  &  Albany  Railroad 

(x)  [See  Smith  Merct  Law  (Am.  ed.  Co.  106  Mass.  67,  was  an  action  of  re- 

1874),  552,  553 ;    Walworth  Ch.  in  Co-  plevin  of  fifty  barrels  of  whiskey.    It  ap- 

yell  9.  Hitchcock,  23  Wend.  613 ;  Bron-  peared    that   the   plaintifis    sold  to  one 

son  J.  in  Mottram  v.  Heyer,  1  Denio,  487;  Dewy  in  Boston  two  hundred  and  fifty 

Hays  V,  Mouille,  14  Penn.  St.  48 ;  Har-  barrels  of  whiskey  then  in  a  government 

ris  o.  Pratt,  17  N.  T.  249  (a  case  m  which  bonded  warehouse  in  Indiana,  and  Dewey 

this  point  is  much  discussed) ;  Cabeen  v.  gare  his  acceptances  for  the  price.    The 

50 
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from  the  beginning  was  to  buy  and  forward  to  Lisbon  to  the 
vendee  ;  and  the  goods  were  not  to  be  held  by  him  to  await  or- 
Jackson  «.  ^^^i  ^^  ^"7  other  disposal  of  them.  So,  in  Jackson  i;. 
Nichoi.  Nichol,  (a)  where  the  goods  were  placed  by  the  vendors, 
at  Newcastle,  at  the  disposal  of  Crawhall,  an  agent  of  the  buyers, 
by  a  delivery  order.  Crawhall  was  a  general  agent  of  the  buy- 
government  storekeeper  gave  his  certificate  The  contract  contemplated  that  thej  were 
for  the  whiskey,  as  the  property  of  Dewey ;  to  forward  them  to  Boston.  If  the  goods 
and  this  certificate  was  sent  by  the  plain-  had  been  and  remained  in  their  actual 
tifis  to  Dewey.  It  was  part  of  the  terms  of  possession,  as  vendors,  until  they  for- 
sale,  that  the  plaintiflii  should  from  time  warded  them  on  the  order  of  Dewey,  their 
to  time,  as  Dewey  should  request,  ship  the  right  of  stoppage  in  transitu  would  have 
whiskey  to  Boston,  and  pay  the  storehouse  been  unquestionable.  Arnold  v,  Delano, 
charges,  taxes,  and  insurance,  drawing  on  4  Gush.  33.  The  result  is  the  same  though 
Dewey  for  the  amounts.  The  plain tifis  they  remained  stored  in  a  government 
having  shipped  most  of  the  whiskey  to  warehouse,  unless  the  transfer  to  Dewey 
Dewey  in  this  manner,  and  having  re-  upon  the  records  at  the  warehouse  is  to  be 
ceived  an  order  to  ship  the  remaining  treated  as  the  termination  of  the  transit, 
barrels,  being  those  in  controversy,  the  But,  as  we  have  seen,  the  terms  of  the  sale 
warehouseman,  by  the  plaintiffs'  direction,  provided  that  the  plaintiffs  should  forward 
as  had  been  the  practice  with  the  previous  the  goods  to  Boston  as  their  place  of  desti- 
shipments,  caused  the  whiskey  to  be  re-  nation,  and  the  storage  in  the  warehouse 
gauged  in  order  to  ascertain  the  taxes  due,  was  preliminary  to  their  transit,  and  not 
paid  the  taxes,  and  drew  on  the  plaintiffs  the  termination  of  it.  It  is  no  answer  to 
for  the  amount  so  paid  and  the  warehouse  this  view  to  say  that  there  was  a  con -true- 
charges.  The  whiskey  could  not  be  taken  tive  delivery  of  the  whiskey  to  Dewey 
out  of  the  warehouse  until  it  was  thus  re-  which  vested  the  property  in  him,  and 
gauged  and  the  taxes  paid.  The  plaintiffs  that  he  had  the  right  to  take  possession 
sent  the  bill  of  lading,  and  also  the  bill  of  of  it  and  withdraw  it  from  the  warehouse, 
the  warehouseman  to  Dewey,  and  drew  on  In  all  cases  of  delivery  of  goods  to  a  com- 
him  for  the  amount  thereof.  The  barrels  mon  carrier  for  the  purpose  of  transit,  the 
were  delivered  to  a  railroad  company  for  vendee,  acting  in  good  faith,  has  the  right 
transportation  to  Dewey  at  Boston.  While  to  intercept  the  goods  before  they  reach 
they  were  in  the  hands  of  the  company  and  their  destination,  and  by  taking  actual 
on  their  passage  Dewey  became  insolvent,  possession  of  them,  to  defeat  the  vendor's 
On  the  same  day  the  goods  arrived  at  the  lien.  But  unless  he  does  so,  the  lien  con- 
depot  in  Boston ;  and  while  still  at  the  tinues  till  they  reach  the  end  of  the  traa- 
depot  were  taken  on  this  process.  It  was  sit  Dewey  did  not  take  possession  of 
held  that  the  plaintiffs'  right  of  stoppage  these  goods  at  the  warehouse,  but  left  them 
in  transitu  was  not  lost  Morton  J.  said :  to  be  forwarded  by  the  plaintiffs  under  the 
"  The  principle  is,  that  the  transitus  is  not  contract.  We  are  of  opinion,  upon  the 
at  an  end  until  the  goods  have  reached  the  facts  of  this  case,  that  when  the  plain tiflls 
place  contemplated  by  the  contract  between  obtained  possession  of  the  whiskey  in  ques- 
the  buyer  and  the  seller  as  the  place  of  tion  by  their  writ  of  replevin  it  was  intraH" 
their  destination.  In  the  case  at  bar  some-  situ,  and  they  had  a  right  to  stop  it  for  the 
thing  remained  to  be  done  by  the  ven-  purpose  of  enforcing  their  equitable  liea 
dors,  under  the  contract  of  sale,  before  the  for  the  price."] 
goods  would  come  into  the  possession  of  (a)  5  Bing.  N.  C.  50S. 
the  vendee   at  the  place  of  destination 
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ers,  who  had  been  in  the  habit  of  receiving  goods  for  them,  and 
awaiting  their  orders,  but  in  this  particular  instance  had  received 
instructions  to  forward  the  goods  to  the  buyers  in  London  before 
the  goods  left  the  vendor* s  posseasion  ;  and  on  receiving  the  deliv- 
ery order  he  at  once  indorsed  it  to  a  wharfinger,  *Ho  go  on  board 
the  Eik^'*  and  the  wharfinger  gave  the  order  to  a  keelman,  who 
went  for  the  goods  and  put  them  on  board  the  E%k.  The  Eak 
arrived  in  the  port  of  London  with  the  goods,  and  while  moored 
in  the  Thames,  the  goods  were  put  on  board  a  lighter  sent  for 
them  by  the  defendants,  who  were  the  wharfingers  of  the  E%k^ 
and  the  stoppage  was  made  while  the  goods  were  on  the  lighter. 
The  court  held  that  ^^  the  lead  never  came  into  the  actual  posses- 
sion of  Crawhall,  the  agent,"  that  the  series  of  acts  done  at  New- 
castle were  but  "  links  in  the  chain  of  the  machinery  by  which 
the  lead  was  put  in  motion,  and  in  a  course  of  transmission  from 
the  seller's  premises  in  Newcastle  to  the  buyers'  in  London." 
Tindal  C.  J.  said  also,  "  If  the  goods  had  been  delivered  into  the 
possession  of  Crawhall  as  the  agent  of  the  buyers,  there  to  remain 
until  Crawhall  received  orders  for  their  ulterior  destination,  wach 
possession  would  have  been  the  constructive  possession  of  the  buy- 
ers themselves,  and  the  right  to  stop  in  transitu  at  an  end." 

§  849.  Next  come  the  cases  where  the  goods  have  reached  their 
ultimate   destination,   and   the   controversy  is  whether   Where 
they  still  remain  in  the  hands  of  the  carrier,  qua  carrier ^   feached*^^ 
or,  if  landed,  whether  the  wharfinger  or  warehouseman   bufM^^***** 
is  the  a^ent  of  the  buyer  to  receive  them  and  hold  them   »?^^V"  ^*^ 

^  •'  Tier's  po8- 

for  the  buyer's  account.  (6)      Blackburn  on  Sales  has   sessiou. 

(6)  ["  The  cases  in  general/'  says  Chan-  right  of  stoppage."  2  Kent,  545 ;  Lsley  v. 
cellor  Kent,  "  npon  the  sabject  of  con-  Stubbs,  9  Mass.  73 ;  Bradford  v.  Marburj, 
•tructive  delivery  may  be  reconciled  by  the  12  Ala.  520;  Bell  C.  J.  in  Reynolds  v. 
distinction,  that  if  the  delivery  to  a  carrier  Boston  &  Maine  Railroad,  43  N.  H.  591 ; 
or  agent  of  the  vendee  be  /or  the  purpose  Atkins  v.  Colby,  20  N.  H.  154 ;  Stubbs  v. 
of  conveyance  to  the  vendee,  the  righc  of  Lund,  7  Mass.  457 ;  Cabeen  v.  Campbell, 
stoppage  continnes,  notwithstanding  such  38  Penn.  St  254 ;  Bnckley  v.  Fumiss,  15 
a  constroctive  delivery  to  the  vendee;  but  Wend.  137 }  S.  C  17  Wend.  504  ;  Hoover 
if  the  goods  be  delivered  to  the  carrier  or  v,  Tibbetts,  13  Wis.  79 ;  Aguirre  v.  Far- 
agent  for  safe  custody,  or  for  disposal  on  the  melee,  22  Conn.  473 ;  Harris  v.  Pratt,  17 
part  of  the  vendee,  and  the  middleman  is  N.  Y.  249 ;  Sturtevant  v.  Orser,  24  N.  Y. 
by  the  agreement  converted  into  a  special  538  ;  Markland  v.  Creditors,  7  Cal.  213 ; 
agent  for  the  buyer,  the  transit  or  passage  Pottinger  v.  Hecksher,  2  Grant,  309  ; 
of  the  goods  terminates,  and  with  it  the  Harris  v.  Hart,  6  Duer,  606.] 
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this  passage :  ((?)  ^^  In  none  of  these  cases,  it  may  be  observed, 
was  there  any  doubt  as  to  the  law :  the  question  was  one  of  fact, 
viz,  in  what  capacity  did  the  different  agents  hold  possession? 
This  question  becomes  still  more  difficult  to  answer  when  the 
party  holding  the  goods  acts  in  two  capacities,  as,  for  instance,  a 
carrier  who  also  acts  as  a  warehouseman,  and  who  may  therefore 
have  goods  in  his  warehouse,  either  as  a  place  of  deposit  connected 
with  the  carriage,  or  as  a  place  of  deposit  subject  to  the  orders  of 
the  buyer :  or  a  wharfinger  who  sometimes  receives  goods  as  agent 
of  the  ship-owner,  and  sometimes  as  agent  of  the  consignee. 
In  all  such  cases,  as  the  leading  fact,  viz,  the  possession  of  the 
goods,  is  in  itself  ambiguous,  it  is.  necessary  to  gather  the  inten- 
tion of  the  parties  from  their  minor  acts.  If  the  possessor  of  the 
goods  has  the  intention  to  hold  them  for  the  buyer,  and  not  as  an 
agent  to  forward,  and  the  buyer  intends  the  possessor  so  to  hold 
them  for  him,  the  transitiia  is  at  an  end :  but  I  apprehend  that 
Both  bujer  both  these  intents  must  concur,  and  that  neither  can  the 
mMt^iSree  Carrier,  of  his  own  will,  convert  himself  into  a  ware- 
before  the    houseman,  so  as  to  terminate  the  transitus.  without  the 

carrier  can  ^         '  ^  ^     ' 

be  convert-  agreeing  mind  of  the  buyer  (James  v.  Griffin,  2  M.  &  W. 
bailee  to  623),  nor  Can  the  buyer  change  the  capacity  in  which  the 
eoods  for  Carrier  holds  possession  without  his  assent,  at  least  until 
Ihe  buyer,  ^j^^  carrier  has  no  right  whatsoever  to  retain  possession 
against  the  buyer.     (Jackson  v.  Nicliol,  5  Bing.  N.  C.  508.)" 

§  850.  This  view  of  the  law  has  received  full  confirmation  in 
James «.  Subsequent  cases.  In  James  v.  Griffin,  above  quoted. 
Griffin.  and  decided  in  1837,  the  buyer,  knowing  himself  to  be 
insolvent,  determined  that  he  would  not  receive  a  cai^  of  lead 
that  he  had  not  paid  for,  but  on  its  arrival  at  the  wharf,  where  he 
had  been  in  the  habit  of  leaving  his  lead  with  the  wharfingers  as 
his  agents,  it  became  necessary  to  unload  it,  in  order  to  set  the 
vessel  free.  He  therefore  told  the  captain  to  put  it  on  the  wharf, 
but  did  not  tell  the  wharfingers  of  his  intention  not  to  receive  the 
lead:  and  they  probably  deemed  themselves  his  agents  to  hold 
possession.  After  this  the  goods  were  stopped.  Parke,  Bolland, 
and  Alderson  BB.  held  the  tran%itu%  not  ended,  and  that  the 
buyer's  intention  not  to  receive  being  proven,  the  wharfingers 
could  not  receive  as  his  agents  without  his  assent.  Abinger  C.  B. 
dissented,  on  the  ground  that  the  intention  of  the  buyer  not 

(c)  P.  848. 
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having  been  communicated  to  the  wharfingers,  the  agency  of  the 
latter  could  not  be  affected  by  it,  and  that  the  transitus  was 
therefore  ended.  But  all  agreed  that  the  sole  question  was 
whether  the  wharfingers  were  in  possession  gfud  agents  j^ckson  v. 
of  the  buyer.  And  in  Jackson  i;.  Nichol  (d)  repeated  Nichoi. 
demands  were  made  by  the  buyers  for  the  goods  after  the  arrival 
of  the  Esk  in  the  Thames  (e)  before  there  was  a  stoppage,  but 
the  master  of  the  vessel  refused  delivery,  and  the  court  of  com- 
mon pleas  held  that  the  goods  had  not  come  into  possession  of 
the  buyer.  Nothing  was  here  wanting  to  possession  but  the  car- 
rier's assent  to  put  an  end  to  the  tran%itu9^  (/)  and  the  principle 
seems  to  be  exactly  that  of  Bentall  t;.  Bum,  and  the  class  of  cases 
like  it,  reviewed,  ante^  §§  175,  177. 

§  851.  In  a  recent  and  quite  singular  case,  this  question  was 
considered  by  the  common  pleas.  In  Bolton  t;.  The  Bolton  v. 
Lancashire  ft  Yorkshire  Railway  Company  (^)  the  ^^^"* 
facts  stated  in  the  special  case  were  that  Wolstencroft,  J^^^c^- 
of  Manchester,  sold  to  Parsons,  of  Brierfield,  certain  P^y- 
goods  lying  at  the  defendant's  station  at  Salford,  and  sent  the 
buyer  an  invoice,  and  delivered  part  of  them.  Parsons  then 
wrote  refusing  to  take  any  more  on  account  of  the  alleged  bad 
quality:  Wolstencroft  had,  on  the  same  day,  ordered  the  defend- 
ants to  deliver  another  portion  of  the  goods  to  Parsons,  and  wrote 
to  the  latter  that  he  had  done  so,  '*  according  to  your  wish  ;  the 
other  four  are  lying  at  Salford  awaiting  your  instructions."  Par- 
sons wrote  back  returning  the  invoice,  and  refusing  the  goods, 
saying :  "  We  shall  not  have  any  more  of  it.'*  Wolstencroft  then 
sent  a  letter  through  his  solicitor  demanding  payment  of  all  the 
goods  undelivered,  and  sent  an  order  to  the  railway  company,  the 
defendants,  to  deliver  the  rest  of  the  goods  to  Parsons.  Some  of 
the  goods  were  taken  by  the  carter  of  Parsons  from  the  station 
at  Brierfield  without  the  knowledge  of  Parsons,  and  he  at  once 
returned  them,  and  ordered  all  the  goods  to  be  sent  back  to 
Wolstencroft.  The  latter  refused  to  receive  them,  and  ordered 
them  back  to  Parsons.  The  defendants  then  wrote  to  Parsons 
asking  what  they  were  to  do  with  the  goods,  and  Parsons  replied : 

(d)  5  Bing.  N.  C.  508.  107,  where  the  assent  of  both  parties  was 

(e)  Ante,  %  848.  given. 

(/)  See  For8teri7.Fnunpton,6  B.  &  C.        (g)  L.  B.  1  C.  F.  431 ;  35  L.  J.  C.  F. 

187. 
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"  We  shall  have  nothing  to  do  with  them  ;  they  belong  to  Wolaten- 
crof  t."  Parsons  afterwards  became  bankrupt,  and  the  vendor  sent 
a  stoppage  order  to  the  defendants,  in  whose  hands  the  goods  still 
remained,  and  the  goods  were  delivered  to  the  vendor.  The  ac- 
tion was  brought  against  the  carriers  by  the  assignees  of  the 
buyer.  Held,  that  the  transitus  was  not  at  an  end.  Erie  J.  said : 
**  I  am  of  opinion  that  these  goods  did  not  cease  to  be  m  transitu 
by  being  at  the  Brierfield  station.  Before  they  arrived  there, 
notice  had  been  given  by  Parsons  to  the  vendor  that  he  declined 
to  receive  them :  and  after  their  arrival  Parsons  gave  the  defend- 
ants orders  to  take  them  back  again.  The  vendor  at  first  refused 
to  have  anything  to  do  with  them ;  and  thus  the  goods,  being  re^ 
jected  hy  both  the  vendor  and  by  Parsons^  remained  in  the  hands 
of  the  defendants^  Under  these  circumstances,  it  seems  to  me  the 
goods  never  ceased  to  be  in  transitu.  It  is  clear,  from  the  case  of 
James  v.  GriflSn  (2  M.  &  W.  623),  that  the  intention  of  the  ven- 
dee to  take  possession  is  a  material  fact.  So,  in  Whitehead  t;. 
Anderson  (9  M.  &  W.  529),  Parke  B.  says,  *  the  question  is  quo 
animo  the  act  is  done.  My  notion  has  always  been  whether  the 
consignee  has  taken  possession,  not  whether  the  captain  has 
intended  to  deliver  it.'  ....  It  was  urged  by  Mr.  Holker,  that 
being  repudiated  by  both  parties  to  the  contract,  the  goods  re- 
mained in  the  hands  of  the  railway  company  as  warehousemen  for 
the  real  owners  that  is  for  Parsons.  There  is  no  doubt  but  that 
the  carrier  may,  and  often  does,  become  a  warehouseman  for  the 
consignee ;  but  that  must  be  by  virtue  of  some  contract  or  course 
of  dealing  between  them  that  when  arrived  at  their  destination  the 
character  of  carrier  shall  cease,  and  that  of  warehouseman  super- 
vene." Willes  J.  laid  stress  on  the  circumstance  that  the  goods 
were,  at  the  time  of  the  sale,  in  possession  of  the  railway  company 
as  warehousemen  and  bailees  of  the  vendor,  and  thought  that  this 
agency  had  never  ended,  because  the  order  for  delivery  to  the 
buyer  must  be  considered  as  subject  to  the  condition  "  if  he  will 
receive  them,"  but  not  to  an  absolute  abandonment,  or  authority 
to  throw  them  away,  if  the  buyer  would  not  have  them.  And  on 
the  main  question  the  learned  judge  said :  **  Mr.  Holker  is  un- 
doubtedly right  when  he  says  that  the  property  in  these  goods 
passed  to  the  vendee.  Unless  the  property  passed,  there  would 
be  no  need  of  the  right  of  stoppage  in  transitu.  The  only  effect 
of  the  property  passing  is  that  from  that  time  the  goods  are  at 
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the  risk  of  the  bayer.  .But  it  by  no  means  follows  that  the  buyer 
is  to  have  possession,  unless  he  is  prepared  to  pay  for  the  goods. 
....  The  right  to  stop  in  transitu  upon  the  bankruptcy  of  the 
buyer  remains,  even  when  the  credit  has  not  expired,  until  the 
goods  have  reached  the  hands  of  the  vendee,  or  of  one  who  is  his 
agent,  as  a  warehouseman,  or  a  packer,  or  a  shipping  agent,  to 
give  them  a  new  destination.  Until  one  of  these  events  has  hap- 
pened, the  vendor  has  a  right  to  stop  the  goods  in  transitu.  It 
must  be  observed  that  there  is,  besides  the  propositions  I  have 
stated,  and  which  are  quite  familiar,  one  other  proposition  which 
follows  as  deducible  from  these,  viz,  that  the  arrival  which  is  to 
divest  the  vendor's  right  of  stoppage  in  transitu  must  be  such  that 
the  buyer  has  taken  actual  or  constructive  possession  of  the  goods^ 
and  that  cannot  be  as  long  as  he  repudiates  them.^^  (A)  This  case 
is  a  complete  confirmation  of  the  principle  that  the  carrier  cannot 
change  his  character  so  as  to  become  the  buyer's  agent  to  keep 
the  goods  for  him,  without  the  latter's  assent;  and  the  case  of 
Whitehead  v.  Anderson,  (i)  a  leading  case  on  this  sub-  Whitehead 
ject,  is  as  direct  an  authority  for  the  converse  principle  son. 
that  the  buyer  cannot  force  the  carrier  to  become  his  bailee  to 
keep  the  goods  without  the  latter's  assent.  In  that  case,  the  buyer 
having  become  bankrupt,  his  assignee  on  the  arrival  of  the  vessel 
with  a  cargo  of  timber  went  on  board,  and  told  the  captain  that 
he  had  come  to  take  possession  of  the  cargo,  and  went  into  the 
cabin,  into  which  the  ends  of  the  timber  projected,  and  saw  and 
touched  the  timber.  The  captain  made  no  answer  at  first  to  the 
assignee's  statement  that  he  came  to  take  possession,  but  after- 
wards told  him  at  the  same  interview  that  he  would  deliver  him 
the  cargo  when  he  was  satisfied  about  his  freight.  They  then 
went  ashore  together.  The  vendor  then  went  on  board  and  gave 
notice  of  stoppage  to  the  mate  who  had  charge  of  the  vessel  and 
cargo.  Held,  that  no  actual  possession  had  been  taken  by  the 
assignee,  and  that,  as  the  captain  had  not  contracted  to  hold  as 
his  agentj  the  transitus  was  not  at  an  end,  and  the  stoppage  was 
good. 

§  852.  In  Coventry  v.  Gladstone  (A)  the  consignee  on  Coventry©. 
the  arrival  of  the  vessel  sent  a  barge  for  the  goods,     Gladstone. 

(A)  [See  Grout  v.  Hill,  4  Gray,  361 ;        (i)  9  M.  &  W.  518;  Tudor's  L.  C.  on 

Naylor  v.  Dennie,  8  Pick.  198 ;  Allen  v.  Mer.  Law,  632. 
Mercier,  1  Ash.  103;  Stubbs  v,  Lund,  7        [k)  L.  R.  6  Eq.  44. 
Mass.  453.] 
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and  the  lighterman  was  told  that  the  goods  could  not  be  got  at, 
but  that  they  would  be  delivered  to  him  when  they  could  be  got 
at,  and  Lord  Hatherley  (then  vice  chancellor)  held  that  this  was 
not  an  attornment  by  the  carrier  to  the  consignee,  that  the  char- 
acter of  the  former  as  carrier  was  not  changed  into  that  of  agent 
of  the  consignee,  and  that  the  goods  were  still  liable  to  stoppage 
in  transitu. 

§  853.  The  carrier's  change  of  character  into  that  of  agent  to 
Carrier  keep  the  goods  for  the  buyer,  is  not  at  all  inconsistent 
™me agent  ^^  ^^  right  to  retain  the  goods  in  his  custody  till  his 
to  keep       lien  upon  them  for  carria^  or  other  charcces  is  satis- 

f'oods  for  o  o 

nyer         fied.  (Z)     Nothing  prevents  an  agreement  by  the  master 

taininff  his  of  a  vessel  or  other  carrier  to  hold  the  goods  after  arrival 
own  lien.  ^^  destination  as  agent  of  the  buyer,  though  he  may  at 
the  same  time  say,  ^^  I  shall  not  let  you  take  them  till  my  freight 
is  paid."  The  question  is  one  of  intention,  and  in  Whitehead  t^. 
Anderson  (m)  the  captain  was  held  not  to  have  intended  such  an 
agreement  by  telling  the  assignee  that  he  watdd  deliver  him  the 
cargo  when  he  was  satisfied  about  the  freight ;  Parke  B.  saying, 
**  There  is  no  proof  of  such  a  contract.  A  promise  by  the  cap- 
tain to  the  agent  of  the  assignee  is  stated,  but  it  is  no  more  than 
a  promise  without  a  new  consideration  to  fuiJU  the  original  can- 
tract^  and  deliver  in  due  course  to  the  consignee  on  payment  of 
freight,  which  leaves  the  captain  in  the  same  situation  as  before. 
After  the  agreement  he  remained  a  mere  agent  for  expediting  the 
cargo  to  its  original  destination."  (n) 

§  854.  The  question  whether  the  vendee  may  anticipate  the  end 
Bayer  may  of  the  transitus^  and  thus  put  an  end  to  the  vendor's 
fheTnT^f  right  of  stoppage  in  transitu^  was  treated  by  most  of  the 
the  trand-  books  (o)  as  Settled  in  the  aflBirmative  on  the  authority 
thus  put  an  of  the  cases  in  the  note(|7)  and  in  opposition  to  the 

(0  Allan  V.  Gripper,  2  Or.  &  J.  218;  Bank.  353;  [2  Kent,  547 ;  Jordan  o.  James, 

but  see  Crawshay  v.  Edes,  1  B.  &  C.  181 ;  5  Ham.  (Ohio)  88 ;  Wood  v.  Teatman,  15 

post,  §  856.  B.  Mon.  270.] 

(m)  9M.  &W.  518.  (p)  Mills  v.  Ball,  2  Bos.  &  P.  457; 

(n)  [See  Calahan  v.  Babcock,  21  Ohio  Wright  v.  Lawes,  4  Esp.  82  ;  Oppenbeim 

St.  281 ;  Gnilford  v.  Smith,  SO  Vt  49,  71,  o.  Bussell,  3  B.  &  P.  42  ;  Jackson  v. 

72;Sawyeri;.Joelin,  20  Vt.  192;  Buckley  Nichol,  5  Bing.  K.  C.   508;  Whitehead 

V.  Fnmiss,  15  Wend.  137.J  v.  Anderson,  9  M.  &  W.  518;  Foster  v, 

(o)  1  Smith's  L.  C.  755  ;  Tndor's  L.  C.  Frampton,  6  B.  &  C.  107 ;  James  v.  Griffin, 

Mer.  Law.  664,  665 ;  Houston  on  Stop,  in  2  M.  &  W.  633.     [See  Secomb  v.  Nntt,  14 

Tran.  130  et  ieg,;  I  Grif.  &  Holmes  on  B.  Mon.  324,  327.] 
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:iiling  of  Lord  Kenyon,  and  the  king's  bench  in  Hoist  ^°^**J^£^* 
^  Pownall.  (|>0     -A.nd  in  Whitehead  v.  Anderson,  (9)   stoppage. 


ruJ 

V, 

in  which  the  judgment  was  prepared  after  advisement,  Parke  B. 
expressed  no  doubt  upon  the  subject.     He  said :  ^*  The  law  is 
clearly  settled  that  the  unpaid  yendov  has  a  right  to  retake  the 
goods  before  they  have  arrived  at  the  destination  originally  con- 
templated by  the  purchaser,  (r)  unless  in  the  mean  time  they  came 
to  the  actual  or  constructive  possession  of  the  vendee.     If  the  ven- 
dee take  them  out  of  the  possession  of  the  carrier,  with  or  without 
the  consent  of  the  carrier,  there  seems  to  be  no  doubt  that  the 
transit  would  be  at  an  end,  though  in  the  case  of  the  absence  of 
the  carrier's  consent,  it  may  be  a  wrong  to  him  for  which  he  would 
have  a  right  of  action."  (»)     There  was,  however,  no  direct  de- 
cision on  the  point,  and  it  rested  on  dicta  till  the  recent  case  of 
The  London  and  North  Western  Railway  Company  v.  London  & 
Bartlett,  (t}  in  which  the  exchequer  of  pleas  held  that   western 
the  carrier  and  consignee  might  agree  together  for  the  cJjJiMny 
delivery  of  goods  at  any  pUce  they  pleased,  and  Bram-  ••  Bartlett 
well  B.  said  ifc  would  **  probably  create  a  laugh  anywhere  except 
in  a  court  of  law,  if  it  was  said  a  carrier  could  not  deliver  to  the 
consignee  short  of  the  particular  place  specified  by  the  consignor." 
§  855.  In  Blackburn  on  Sales  (u)  the  learned  author  does  not 
yield  assent  to  that  passage  in  the  opinion  of  Parke  B.  above 
quoted,  in  which  it  is  intimated  that  ^*  tiie  vendee  can  improve 
his  position  by  a  tortious  taking  of  actual  possession  against  the 
will  of  the  carrier,"  in  cases  where  the  carrier  has  a  right  2"^^'"'^^ 
to  refuse  to  allow  the  vendee  to  take  possession,  (a:)    The  possessioa 
doubt  thus  suggested  seems  to  be  justified  by  the  deci-   fected  by 
sion  in  Bird  v.  Brown,  (y)  which  is  just  the  converse  of  ^hutn- 


(p^)  E8p.240.  reach  their  destination,  and,  by  taking 

(q)  See  ante,  §851.  actual  possession  of  them,  to  defeat  the 

(r)  [See    Mohr  1;.  Boston    &  Albany  vendor's  lien/'    See  2  Kent,  547 ;  Jordan 

Railroad   Co.   106  Mass.  67  ,*  Atkins  v.  v.  James,  5  Ohio,  88 ;  Wood  v.  Teatman, 

Colb7,20N.  H.  154, 156;  Biggst;.  Barrjr,2  15  B.  Mon.  270;  Durgy  Cement  Co.  o. 

Curtis,  259 ;  Cabeen  v.  Campbell,  30  Penn.  O'Brien,  Sup.  Jud.  Ct.  Mass.  March  T. 

St.  254;  Corell  v.  Hitchcock,  23  Wend.  1877  ;  5  Centr.  Law  Jour.  147.] 

611 ;  Aguirre  v.  Parmelee,  22  Conn.  473.]  (I)  7  H.  &  N.  400;  31  L.  J.  Ex.  92. 

(«)  [In  Mohr  0.  Boston  &  Albany  Rail-  (u)  P.  259. 

road  Co.  106  Mass.  67,  72,  Morton  J.  said :  (x)  See  the  civil  law  texts :  Dig.  Ul- 

"In  all  cases  of  delivery  of  goods  to  a  pian,  1.   134,  §   I,  JR,  Edict  lib.  xxi.; 

common  carrier  for  the  purpose  of  transit,  Broom's  Legal  Maxims,  275 ;  Phill.  on 

the  vendee,  acting  in  good  faith,  has  the  Jurisp.  224. 

right  to  intercept  the  goods  before  they  (y)  4  Ex.  786. 


794  BREACH  OP  THE  CONTRACT.  [BOOK  V, 

iiVer  *ai?d'  ^^®  ^^®®  supposcd  of  a  toftious  taking  of  possession  by 
the  right  of  the  purchaser  from  the  carrier.  In  that  case,  the  carrier 
at  an  end.  tortiously  refused  possession  to  the  purchaser  when  the 
goods  had  arrived  at  destination,  and  the  exchequer  court  held, 
after  advisement  and  in  very'  decided  language,  that  the  purchas- 
er's rights  could  not  be  impaired  by  the  carrier's  wrongful  refusal 
to  deliver ;  that  the  tranaitus  was  at  an  end ;  and  the  right  of 
stoppage  gone. 

§  856.  Of  course  the  mere  arrival  of  the  goods  at  destination 
Right  of  ^^^^  "^*  suffice  to  defeat  the  vendor's  rights.  The  ven- 
stoppage       ^QQ  must  take  actual,  if  he  has  not  obtained  construc- 

continues  ^  ^  ^ 

after  ar-  tive,  possession^  (2f)  What  will  amount  to  taking  act- 
destination  ual  possession  is  a  question  in  relation  to  which  much  of 
dee\ake8"  ^^0  law  already  referred  to,  in  connection  with  actual 
posscsaion.  receipt,  under  the  statute  of  frauds,  (a)  and  delivery  suf- 
ficient to  divest  lien,  (6)  will  be  found  applicable.  In  Whitehead 
What  is  V,  Anderson  (<?)  it  was  held,  as  we  have  seen,  that  going 
session.  on  board  the  vessel  and  touching  the  timber  was  not 
taking  it  into  possession,  and  per  Cur. :  "  It  appears  to  us  very 
doubtful,  whether  an  act  of  marking  or  taking  samples  or  the  like, 
without  any  removal  from  the  possession  of  the  carrier,  though 
done  with  the  intention  to  take  possession,  would  amount  to  a 
constructive  possession,  unless  accompanied  by  such  circumstances 
as  to  denote  that  the  carrier  was  intended  to  keep  and  assented  to 
Crawshay  ^®®P  ^^^  goods  in  the  nature  of  an  agent  for  custody.'* 
V.  Edes.  In  Crawshay  v,  Edes-  (d)  the  carrier  having  reached  the 
consignee's  premises,  began  unloading,  and  put  a  part  of  the  goods 
on  his  wharf,  but  hearing  that  the  consignee  had  absconded  and 
was  bankrupt,  took  them  back  again  on  board  the  barge ;  and  it 
was  held  that  the  right  of  stoppage  remained,  and  that  there  had 
been  no  delivery  of  any  part  of  the  goods. 

§  857.  Whether  delivery  of  part,  when  not  retracted  under  the 
Delivery  of  peculiar  circumstances  shown  in  Crawshay  t;.  Edes, 
Seiivery^of  amounts  to  delivery  of  the  whole,  is  always  a  question 

(z)  [See  Bnckley  r.  Farniss,  15  Wend,  merchandise  sent  to  him,  does  not  constt- 

137  ;  Sawyer  v.  Josiin,  20  Vt.  172 ;  Hays  tute  delivery  to  him  in  any  particalar  case. 

V.  Mouille,  14  Penn.  St.  48;  Naylor  v.  Seymour  v.  Newton,  105  Mass.  275.] 

Bennie,  8  Pick.  198;  Allen  v.  Mercier,  1  (a)  ArUet  §  172  et  seq. 

Ash.  103;  Aguirre  v.  Parmelee,  22  Conn.  (6)  Ante,  §  799  eiseq, 

473.    The  fact  that  the  goods  have  arrived  (c)  9  M.  &  W.  518. 

at  the  place  of  destination,  where  the  pur-  {d)  1  B.  &  C.  181. 
chaser  has  been  in  the  habit  of  receiving 
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of  intenidon,  as  shown  ante.  8  805  et  seq,.  where  the  ^*»«  ^^<>^« 

,  '  ,  '  •^  ,  unless  It  be 

cases  mentioned  in  the  note  Ce)  have  been  reviewed ;   shown  that 

it  WB9  SO 

and  the  general  rule  was  there  deduced,  that  a  delivery   intended. 
of   part  is  not  a  delivery  of  the  whole,  unless  the  circumstances 
show  that  it  was  intended  so  to  operate.  (/) 

§  858.  The  bankiniptcy  of  the  buyer  not  being  in  law  a  rescis- 
sion of  the  contract,  and  the  assignees  being  vested  with   Delivery 
all  his  rights,  the  delivery  of  the  goods  into  the  buyer's  JU^ewfon 
warehouse  after  his  bankruptcy,  or  an  actual  possession  of  ^-^^^^^^ 
them  taken  by  his  assismees,  will  suffice  to  put  an  end  ^is  bank- 

1  .  ,,  -t*!*  ruptcv,  or 

to  the  transituB^  and  to  determine  the  right  of  stop-  into  that  of 

page.  (^)     Where  the  buyer  has  become  insolvent  after  ees  "ndl*^' 

his  purchase,  he  has  a  right  to  rescind  the  contract,  with  JJ^f/-"^ 

the  assent  of  his  vendor,  while  the  goods  are  still  liable  Buyer  on 

to  stoppage ;  and  then  the  subsequent  delivery  of  the  inMivenf 

goods  into  the  buyer's  possession  cannot  affect  the  ven-  ^f^^The 

dor's  rights,  because  the  property  in  the  goods  will  not  contract, 

be  in  the  buyer :  or  he  may  refuse  to  take  poasessiony  receive 

and  thus  leave  unimpaired   the  right   of  stoppage   in  ^d  ven^"' 

transitu^  unless  the  vendor  be  anticipated  in   getting  of  stoppfge 

possession  by  the  assignees  of  the  buyer.  (A)     The  sub-  unSl^™**'^ 

ject  has  been  considered,  ante^  §§  498-501,  where  the  paired, 
cases  are  referred  to. 

{e)  Dixon  v.  Tates,  5  B.  &  A.  313;  vent,  the  transit  is  determined,  and  no 
Betts  V.  Gibbins,  2  Ad.  &  E.  73 ;  Tanner  v.  right  of  stoppage  exists.  Conjers  v.  £n- 
Scovell,  U  M.  &  W.  28;  Slnbej  v.  Hey-  nis,  2  Mason,  236.] 
ward,  2  H.  Bl.  504 ;  Hammond  v.  Ander-  (A)  [So,  where  the  consignee  or  pur- 
son,  1  B.  &  P.  K.  R.  69  ;  Bunnejr  v.  Pojntz,  c^iaser  has  the  right  to  reject  the  goods 
4  B.  &  Ad.  568 ;  Simmons  v.  Swift,  5  B.  forwarded,  should  they  on  arrival  and  ex- 
&  C.  857 ;  Miles  v.  Gorton,  2  C.  &  M.  amination  prove  unsatisfactory,  and  a  bill 
504 ;  Jones  v,  Jones,  8  M.  &  W.  431 ;  of  sale  thereof  is  sent  by  mail  and  received 
Wentworth  o.  Onthwaite,  10  M.  &  W.  by  him,  but  before  he  knows  of  their  ar- 
436.  rival,  or  pays  the  price  or  the  freight 

(/)  [Though  part  of  the  goods  sold  thereon,  ascertaining  that  he  is  insolvent, 

may  have  been  delivered,  the  remainder  he  executes  a  bill  of  sale  thereof  to  the 

may  be  stopped.    Buckley  v,  Fumias,  17  vendor  and  deliyers  it  to  a  third  person 

Wend.  504.]  for  him;  this  operates  as  a  stoppage  in 

{g)  Ellis  V.  Hunt,  3  T.  R.  467 ;  Tooke  transitu,  or  a  refusal  to  complete  the  con- 

V.  Hollingworth,  7  T.  R.  226;  Scott  v,  tract  of  sale.    Grout  v.  Hill,  4  Gray,  361. 

Fettit,  3  B.  &  P.  469;  Inglis  v.  Usher-  In  this  case  of  Grout  v.  Hill,  4  Gray,  367 > 

wood,  1  East,  515.     [So  if  the  purchaser  Shaw  C.  J.  said :  *'  It  was  very  early  held, 

dies  before  the  goods  arrive,  and  afterwards  that  where  the  consignee,  being  a  purchaser 

they  arrive,  and  are  taken  possession  of  by  of  goods  on  credit,  finds  that  he  shall  not 

his  administrator,  the  estate  being  insol-  be  able  to  pay  for  them,  and  gives  notice 
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SECTION  IV.  —  HOW  IS  THE  BIGHT  EXERCISED? 

§  859*  No  particular  form  or  mode  of  stoppage  has  been  held 
Noparticu-  necessarj  in  any  case;  and  Lord  Hardwicke  once  said 
Ito^agl  **'  *^**  *^®  vendor  was  so  much  favored  in  exercising  it,  as 
required,  f^  \yQ  justifiable  in  getting  his  goods  back  by  any  means 
not  criminal,  before  they  reached  the  possession  of  an  insolvent 

The  usual  ^®°^®®'  (0  -^.11  that  is  required  is  some  act  or  decla- 
modeisa  ration  of  the  vendor  countermanding  delivery.  The 
tice  to  car-  usual  mode  is  a  simple  notice  to  the  carrier,  stating  the 
dingdV  "  vendor's  claim,  forbidding  delivery  to  the  vendee,  or 
vend^e!°  requiring  that  the  goods  shall  be  held  subject  to  the 
Litt  r.  vendor's  orders.  (A)  In  Litt  v.  Cowley,  (Z)  where  no- 
owey.  ^j^^  Yi^g^  teen  given  to  the  carrier  not  to  deliver  the 
goods  to  the  vendee,  the  carrier's  clerk  made  a  mistake,  and  de- 
livered the  package  to  the  buyer,  who  opened  it  and  sold  part  of 
the  contents  ;  and  then  became  bankrupt.  The  assignees  claimed 
to  hold  the  goods,  but  were  unsuccessful.  Gibbs  C.  J.,  in  deliver- 
ing judgment,  said :  "  It  was  formerly  held  that  unless  the  ven- 
dor recovered  back  actual  possession  of  the  goods  by  a  corporeal 
seizure  of  them,  he  could  not  exercise  his  right  of  stoppage  in 
transitu.  Latterly  it  has  been  held  that  notice  to  the  carrier  is 
sufficient ;  and  that  if  he  deliver  the  goods  after  such  notice,  he  is 
liable.  That  doctrine  cannot  be  controverted,  and  is  supported 
by  all  the  modern  decisions.  In  the  present  case,  the  plaintiff 
gave  notice  to  the  carriers  at  the  place  whence  the  boat  sailed, 
and  it  would  be  monstrous  to  say  that  after  such  notice  a  transfer 

thereof  to  the  vendor,  and  leaves  the  goods  snch  case,  though  it  is  not  received  nntil 

in  possession  of  any  person,  when  they  after  the  goods  have  been  attached  by  the 

arrive,  for  the  use  of  the  vendor,  and  the  creditors  of  the   purchaser.    Sturtevant 

vendor,  on  such  notice,  expressly  or  tacitly  v.  Orser,  24  N.  T.  538,  a  case  in  which 

assents  to  it,  it  is  a  good  stoppage  m  tran-  the  authorities  are  carefully  examined  by 

situ,  although  the  bankruptcy  of  the  con-  Smith  J.    See  ante,  §  828,  note  (a) ;  Grea- 

sig^ee  interyene ;  and  the  goods  revest  in  ner  v.  Mullen,  15  Penn.  St.  200.] 
the  consignor.    Atkin  v.  Barwick,  1  Stra.        (t)  1  Atk.  250. 

165.    This  was  approved  and  confirmed        (k)  [See  Reynolds  v,  Boston  &  Maine 

in  the  case  of  Salte  v.  Field,  6  T.  R  211.  Railroad,  43  N.  H.  591 ;  Bell  v.  Moss,  5 

The  same  principle  was  adopted  in  this  Whart  189 ;  Newhallv.  Vargas,  ISMaine^ 

commonwealth,  though  the  facts  led  to  a  93,  109  ;  Mottram  v.  Heyer,  5  Denio,  629 ; 

difibrent  result,  in  Lane  v,  Jackson,  5  Seymour  v.  Newton,  105  Mass.  272,  275 ; 

Mass.  157."    See  ante,  §  500,  and  cases  in  Rucker  v,  Donovan,  13  Kansas,  251.] 
note  (e).    The  assent  of  the  vendor  to  the        (/)  7  Taunt  168 ;  2  Marsh.  457. 
recission  of  the  contract  ii  sufficient,  in 
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made  by  their  mistake  should  be  such  as  to  bind  the  plaintifiFs, 
and  to  vest  a  complete  title  in  the  bankrupts  and  their  representa- 
tives  As  soon  as  the  notice  was  given,  the  property  re- 
turned to  the  plaintiffs,  and  they  were  entitled  to  maintain  trover, 
not  only  against  the  carriers,  but  against  the  assignees  of  the 
bankrupts,  or  any  other  person."     So  far  as  the  dictum  is  con- 
cerned, that  the  effect  of  the  stoppage  was  to  revest  the  property , 
the  law  is  now  otherwise  ;  (m)  but  that  it  revests  the  possession, 
so  as  to  restore  to  the  vendor  his  lien,  is  undoubted.     In  Bohtiingk 
Bohtlingk  r.  Inglis  (n)  a  demand  for  the  goods  made  by  ^'  ^^^ 
the  vendor's  agent  on  the  master  of  the  ship  was  held  a  sufficient 
stoppage:  and  in  Ex  parte  Walker  &  Woodbridge  (o)   Ez  parte 
it  was  decided  that  an  entry  of  thjd  goods  at  the  custom  \^l^J 
house  by  the  vendor,  on  the  arrival  of  the  vessel,  in  ^"^ge. 
order  to  pay  the  duties,  was  a  valid  stoppage,  as  against  the  as- 
signees of  the  bankrupt  purchaser,  who  afterwards  got  forcible 
possession  of  the  goods  when  landed.     In  Northey  v.  Northey  «. 
Field,  ( p)  wine  bought  by  the  bankrupt  was  landed 
from  the  vessel  and  put  in  the  king's  cellars,  according  to  the  ex- 
cise law,  where  it  was  to  remain  until  the  owner  paid  duty  and 
charges ;  but  if  not  paid  within  three  months,  then  to  be  sold,  and 
the  excess  of  the  proceeds,  after  payment  of  duty  and  charges,  to 
be  paid  to  the  owner.    The  assignees  petitioned  to  have  the  wine, 
and  it  was  also  claimed  by  the  vendor*s  agent  while  in  the  king's 
cellar,  but  it  was  sold  at  the  end  of  the  three  months  under  the 
law.     Lord  Kenyon  held  that  the  claim  made  by  the  vendor  was 
a  good  stoppage  in  transitu,  the  wine  being  quasi  in  custodid 
legis.  ( j) 

(m)  Po$t,  Bee.  V.  Broomhead,  7  Penn.  St  301.    The  mere 
(fi)  3  East,  397.  entry  of  goods  without  payment  of  dnties 
(o)  Cited  in  Cooke's  Bankrapt  Law,  is  not  a  termination  of  the  transit.    Mot- 
402.  tram  v,  Heyer,   5  Denio,  629;   S.  C.  1 
(/>)  2  Eep.  613.  Denio,  483.    Bat  where  the  vendor  had 
(q)  See  Nix  v,  OliTe,  Ahhott  on  Ship,  goods  on  board  ship  which  he  sold  on  four 
439;   [Mottram  v.  Heyer,  5  Denio,  629;  months'  credit,  and  took  notes  for  the 
ante,  §  848,  cases  in  note ;    Bonath   v.  price,  and  handed  all  the  shipping  papers 
Broomhead,  7  Penn.  St.  301,  304.    So,  to  the  purchaser,  who  entered  the  goods 
where  goods  are  still  in  the  custom  house,  and  warehoused  them  in  his  own  name, 
the  right  to  stop  them  is  not  defeated,  al-  the  vendor  had  thereafter  no  right  of  stop- 
though  the  vendee  has  paid  the  Alight,  page  nor  a  lien.  Parker  v,  Byrnes,  1  Low- 
the  goods  not  having  been  entered  by  rea-  eU,  539.] 
ion  of  the  loss  of  the  invoice.    Do&ath  v. 
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§  860.  The  notice  of  the  stoppage  must  be  given  to  the  person 
The  notice  ^^  possession  of  the  goods,  or  if  to  his  employer,  then 
of  stoppage  under  such  circumstances  and  at  such  time  as  to  give  the 

must  be  ,  ^  ,  ^  ° 

given  to  employer  opportunity  by  using  reasonable  diligence  to 
in  posses-  Send  the  necessary  orders  to  his  servant.  In  Whitehead 
"°"'  V.  Anderson  (r)  the  vendor  attempted  to  effect  a  stop- 

page of  a  cargo  of  timber  while  on  its  voyage  from  Quebec  to  Port 
Fleetwood  in  Lancashire,  by  giving  notice  to  the  ship-owner  in 
Montrose,  who  thereupon  sent  a  letter  to  await  his  captain's  ar- 
rival at  Fleetwood.  Parke  B.,  delivering  the  judgment,  said : 
or  to  the  ^^  The  next  question  is  whether  the  notice  to  the  ship- 
in"time*to  owner,  living  at  Montrose,  is  such  a  [valid]  stoppage  of 
to  send^no^  ^^®  cargo,  then  being  on  the  high  seas,  on  its  passage  to 
tice  to  his     Fletwood.     We  think  it  was-  not :  for  to  make  a  notice 

servant  not 

to  deliver,  effective  as  a  stoppage  in  transitu  it  must  be  given  to 
the  person  who  has  the  immediate  custody  of  the  goods  ;  («)  or  if 
given  to  the  principal,  whose  servant  has  the  custody,  it  must  be 
given  as  it  was  in  the  case  of  Litt  v,  Cowley,  at  such  a  time  and 
under  such  circumstances  that  the  principal  by  the  exercise  of  rea- 
sonable diligence  may  communicate  it  to  his  servant  in  time  to 
prevent  the  delivery  to  the  consignee ;  and  to  hold  that  a  notice  to 
a  principal  at  a  distance  is  sufficient  to  revest  the  property  in  the 
unpaid  vendor,  and  render  the  principal  liable  in  trover  for  a  sub- 
sequent delivery  by  his  servants  to  the  vendee,  when  it  was  im- 
possible from  the  distance  and  want  of  means  of  communication 
to  prevent  that  delivery,  would  be  the  height  of  injustice.  The 
only  duty  that  can  be  imposed  on  the  absent  principal  is  to  use 
reasonable  diligence  to  prevent  the  delivery,  and  in  the  present 
case  such  diligence  was  used."  (t) 

§  861.  The  mode  of  exercising  the  right  of  stoppage  underwent 
careful  investigation  in  the  admiralty  court  in  the  case  of  The 
Tigress,  (w)  It  was  there  determined  by  Dr.  Lushington  :  First, 
Vendor  That  a  vendor's  notice  to  stop  made  it  the  duty  of  the 
inform  the  master  of  the  vessel  to  refuse  delivery  to  the  vendee  to 
veasei^hat  whom  a  bill  of  lading  had  been  indorsed,  and  was  suf- 
lading^s^  ficicnt  without  any  representation  that  the  bill  of  lading 
still  in  po«-  had   not   been  transferred   by  the   vendee.     Secondly, 

session  of  "^  ,  ,  •' 

buyer.         That  the  master  s  refusal  to  acquiesce  in  the  vendor's 

(r)  9  M.  &  W.  518.  (t)  [Mottram  v.  Heyer,  5  Denio,  629.] 

(<)  [Mottram  v.  Heyer,  5  Denio,  629.]  (u)  32  L.  J.  Adm.  97. 
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claim  of  stoppage  was  a  breach  of  duty^  giving  jurisdiction  to  the 
admiralty  court.     Thirdly.  That  the  vendor's  right  in-  Master's 
eluded  the  right  of  demanding  delivery  to  himself  and  ^efr^er  ^^ 
that  the  carrier  has  no  right  to  say  that  he  will  re-  ^^^^/^ot 
tain  the  goods  for  delivery  to  the  true  owner,  after  the  simply  to 
conflicting  claims  have  been  settled.     Fourthly.    That  them  till 
the  stoppage  is  at  the  vendor's  peril,  and  it  is  incumbent  havTbeen 
on  the  master  to  give  effect  to  a  claim  as  soon  as  he  is  ""^®^- 
satisfied  that  it  is  made  by  the  vendor,  unless  he  is  aware  of  a 
legal  defeasance  of  the  vendor's  claim  ;  but  it  is  not  a  matter  or- 
dinarily within  his  cognizance,  whether  or  not  the  buyer  has  in- 
dorsed over  a  bill  of  lading  to  a  third  person.     Fifthly.  That  if 
bills  of  lading  are  presented  to  the  master  by  two  different  hold- 
ers, **  he  is  not  concerned  to  examine  the  best  right  in  the  differ- 
ent bills ;  all  he  has  to  do  is  to  deliver  upon  one  of  the  bills."  (a;) 
This  last  proposition  was  said  by  the  learned  judge  to  be  unnec- 
essary to  the  decision.     It  was  stated  on  the  authority  of  Master  as 
Fearon  v.  Bowers,  reported  in  the  notes  to  Lickbarrow  v.  n^ersat^his 
Mason,  (y)  but  is  very  doubtful  law  ;  for  it  is  well  set-  ^^^jJlj*^^ 
tied  that  a  bailee  delivers  at  his  peril,  that  he  is  bound   y>ty  ^  re- 
to  decide  between  conflicting  claimants  to  goods  in  his  file  a  bill  of 
possession,  that  he  is  liable  in  trover  if  he  delivers  to  er  fa^cbaa- 
the  wrong  person,  and  that  his  only  mode  of  protect-  ^*'^* 
ing  himself  is  to  take  an  indemnity,  and  if  that  be  refused,  to 
file  a  bill  of  interpleader  in  chancery.  (2)     This  is  clearly  the 
opinion  of  Blackburn  J.,  for  in  the  Treatise  on  Sales  he  adverts 
to  it  as  unquestionable  law,  in  these  words :  ^^  As   the  carrier 
obeys  the  stoppage  in  transitu  at  his  pertly  if  the  consignee  be  in 
fact  solvent,  it  would  seem  no  unreasonable  rule  to  require  that  at 
the  time  the  consignee  was  refused  the  goods,  he  should  have 
evidenced  his  insolvency  by  some  overt  act."  (a)     In  the  opinion 
delivered  in  The  Tigress,  this  suggestion  is  rejected,  the  judge 
saying  distinctly,  that  the  proof  of  the  conditions  on  which  the 
vendor's  rights  depend,  would  always  be  difBcult,  often  impossible 
at  the  time  of  their  exercise;  "for  instance,  whether  the  vendee 

(ar)  See  anA>,§  822, 88  to  effect  of  trans-  (z)  Wilson  v,  Anderson,  1  B.  &  Ad. 
ferring  parts  of  one  set  of  bills  of  lading  450 ;  Batut  v.  Hartley,  L.  B.  7  Q.  B.  584. 
to  different  holders.  (a)  P.  266. 

iy)  1  H.  Bl.  364 ;  1  Sm.  L.  C.  723  (6tli 
ed.j 
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is  insolvent  may  not  transpire  till  afterwards,  when  the  bill  of  ex- 
change given  for  the  goods  becomes  due ;  for  it  is  as  I  conceive 
Stoppage  clear  law,  that  the  right  to  stop  does  not  require  the  ven- 
mu8t  be  on  ^qq  ^  have  been  found  insolvent."     And  see  the  de- 

bebalf  of 

vendor  in     cision  of  the  House  of  Lords  in  Meyerstein  v.  Barber, 

assertion  of  ■■  «    o««       mi  i         «•  i 

his  para-  as  stated  antey  §  822.  The  stoppage  to  be  effectual 
right^o  the  must  be  on  behalf  of  the  vendor,  in  the  assertion  of  his 
^*^"         rights  as  paramount  to  the  rights  of  the  buyer."  (6) 

SECTION  V. — HOW  MAY  IT  BE  DEFEATED? 

^^hf dT'  §  862.  The  vendor's  right  of  stoppage  in  transitu  is 

feasible  defeasible  in  one  way  only,  (c)  and  that  is  when  the 
transfer  goods  are  represented  by  a  bill  of  lading,  which  is  a 
fading  to  a  Symbol  of  property,  and  when  the  vendee,  being  in  pos- 
fndore^*  session  of  the  bill  of  lading  with  the  vendor's  assent, 
for  value,  transfers  it  to  a  third  person,  who  bond  fide  gives  value 
for  it.  (d) 

§  863.  The  bills  of  lading  act,  ^8  &  19  Vict.  c.  Ill  (referred 

{b)  lb. ;  Skiffkin  v,  Wray,  6  East,  371 ;  Mass.  275;  Secomb  v.  Nntt,  14  B.  Mon. 

Mills  V.  Ball,  2  B.  &  P.  457.  824 ;  Atkins  v.  Oolbj,  20  N.  H.  154 ;  Saw- 

(c)  [An  attachment  of  the  goods  on  yer  v.  Joslin,  20  Vt.  172 ;  CoYell  v.  Hitch- 

their  passage  to  the  consignee,  as  the  prop-  cock,  23  Wend.  611;  Harris  v.  Hart,  6 

erty  of  the  consignee,  does  not  defeat  the  Daer,  606  ;  Kitchen  v.  Spear,  30  Yt.  545 ; 

right  of  the  consignor  to  stop  them  in  O'Brien  v.  Norris,  16  Md.  122;  Hays  v. 

transitu ;  Naylor  v,  Dennie,  8  Pick.  198 ;  MouiUe,  14  Penn.  St.  48.] 

Buckley  v.  Furniss,  15  Wend.  137 ;  Dnrgy  {d)  [Rawls  v.  Deshler,  4  Abb.  (N.  Y.) 

Cement  Co.  v.  O'Brien,  Sup.  Jud.  Court,  App.  Dec  12 ;  Stanton  v.  Eager,  16  Pick. 

Mass.  March  T.  1877  ;  5  Centr.  Law  Jour.  476;  ante,  §  813;    Lee  v.  Kimball,  45 

147  ;  Clark  v.  Lynch,  4  Daly  (N.  Y.),  83 ;  Maine,  172 ;  Dows  v.  Greene,  24  N.  Y. 

^Dickman  v,  Williams,  50  Miss.  500 ;  Mor-  638 ;  Blanchard  v.  Page,  8  Gray,  281, 

ris  V.  Shryock,  50  Miss.  590 ;  Hause  v.  298 ;  Walter  v.  Ross,  2  Wash.  C.  C.  283 ; 

Judson,  4  Dana,  13;  Wood  v.  Yeatman,  2  Kent,  549;  1  Chitty  Contr.  (11th  Am. 

15  B.  Mon.  270;  Newhall  v.  Vargas,  16  ed.)  608,  and  note  (t)  and  cases  cited; 

Maine,    514;    Seymour   v.  Newton,  105  Conard  v.  Atlantic  Ins.  Co.  1  Peters,  445 ; 

Mass.  272 ;  Hays  v.  Mouille,  14  Penn.  St.  Winslow  v.  Norton,  29  Maine,  421 ;  Dows 

48 ;  O'Brien  r.  Norris,  16  Md.  122;  Cal-  v.  Perrin,  16  N.  Y.  325 ;  Pratt  v.  Park- 

ahan  t^.  Babcock,  21  Ohio  St.  281  ;  nor  man,  24  Pick.  42 ;  Clark  v.  Chipman,  2 

will  a  sale  of  the  goods  by  the  purchaser  £ng.  197 ;  Gardner  u,  Howland,  2  Pick, 

before  the  termination  of  the  transit,  if  599.    As  between  the  original  parties  to  a 

such  sale  is  not  made  by  a  bond  fide  trans-  bill  of  lading,  the  receipt  of  it  by  the  pur- 

fer  of  the  bill  of  lading.    See  Bsley  v,  chaser  or  consignee  merely  establishes  the 

Stubbs,  9  Mass.  65 ;  Stanton  v.  Eager,  16  resting  of  the  property  in  him.    Of  course 

Pick.  473 ;  Gardner  v.  Howland,  2  Pick,  it  does  not  defeat  the  right  of  stoppage  in 

899 ;)  Miles  v.  Gorton,  2  C.  &  M.  504 ;  transitu,  but  rather  gives  occasion  for  its 

Dixon  V,  Yates,  5  B.  &  Ad.  339 ;  Chap-  exercise.    Stanton  v.  Eager,  16  Pick.  474; 

man  C.  J.  in  Seymour  v.  Newton,  105  Addison  Contr.  (Am.  ed.  1857),  261,  262.] 
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to,  ante^  §  812),  and  the  factors  act  (^ante^  §  809  et  seq.^^  have 
largely  extended  the  effects  of  these  mercantile  instruments,  and 
the  rights  of  the  holders  of  them.     By  the  common  law,  By  com- 
as established  in  Lickbarrow  v.  Mason,  (e)  and  the  num-  consignee 
berless  cases  since  decided  on  the  authority  of  that  cele-  a^featven- 
brated  case,  the  right  to  stop  in  transitu  was  defeasible  by'relafe  ** ' 
by  the  transfer  of  the  bill  of  lading  to  a  bond  fide  indor-  ^«t  now, 
see  ;  but  if  the  indorsement  was  by  a  factor  or  consignee,   ton  act, 
it  was  only  valid  in  case  of  sale,  not  of  pledge :  and  Jbo,  ^  ^ 
even  when  by  the  vendor  himself,  the  transfer  operated  as  a  con« 
veyance  of  the  property  in  the  goods,  (/)  but  not  as  an  assign,- 
ment  of  the  contract  so  that  the  indorsee  was  not  em-  m_   ,     , 

^  ,  Transfer  of 

powered  to  bring  suit  on  the  bill  of  lading,  (jg)  But  bill  of 
now,  by  the  effect  of  the  factors  acts,  the  indorsement  now  an 
of  a  bill  of  lading  by  factors  or  consignees,  intrusted  5f^tfS"con- 
with  it  as  agents  of  the  owners,  is  as  effective  as  that  of  ^^^^ 
the  vendor  would  be  in  giving  validity  to  "  any  contract  or  agree- 
ment  by  way  of  pledge,  lien,  or  security  bond  fide  made  by  any 
person  with  such  agent  so  intrusted  as  aforesaid,  as  well  for  any 
original  loan,  advance,  or  payment  made  upon  the  security  of 
such  goods  or  documents  [including  bills  of  lading],  as  also  for 
any  further  or  continuing  advance  in  respect  thereof,  and  such 
contract  or  agreement  shall  be  binding  upon,  and  good  against 
the  owner  of  such  goodSy  and  all  other  persons  interested  therein, 
notwithstanding  the  person  claiming  such  pledge  or  lien  may  have 
had  notice  that  the  person  with  whom  such  contract  or  agreement 
is  made  is  only  an  agent."  So  that,  as  regards  the  effect  of  the 
transfer  of  the  bill  of  lading,  it  now  makes  no  difference  whether 
the  consignor  was  vendor  or  merely  consigning  goods  for  sale,  his 
rights  of  stoppage  will  be  defeated  by  the  assignment  of  the  bill 
of  lading,  even  to  a  person  not  a  vendee,  but  from  whom  money 
has  been  borrowed  on  the  faith  of  it.  And  by  the  bills  of  lading 
act,  all  rights  of  action  and  liabilities  upon  the  bill  of  lading  are 
to  vest  in  and  bind  the  consignee  or  indorsee^  to  whom  the  prop- 
erti/ in  the  goods  shall  pass.     For  decisions  upon  the  legal  effect 

(e)  1  Smith's  L.  C.  199  (6th ed.) ;  [Bram-  45  Yt.  196 ;  Davis  v.  Bradley,  28  Vt.  118 ; 

well  L.  J.  2  Q.  B.  Div.  381,  882.]  Davis  v.  Bradley,  24  Yt  55.]  - 

(/)  [See  Barber  v,  Meyerstein,  L.  R.  4        {g)  Thompson  v.  Dominy,  14  M.  &  W. 

H.  L.  317  ;  L.  R.  2  C.  P.  38,  661 ;  Blan-  403 ;  Howard  v.  Shepherd,  9  C.  B.  296; 

chard  v.  Page,  8  Gray,  281, 298 ;  Winslow  [per  Shaw  C.  J.  in  Blanchard  v.  Page,  8 

o.  Norton,  29  Maine,  421 ;  Tilden  v.  Minor,  Gray,  297,  298.] 

51 
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of  the  words  just  quoted  in  italics,  reference  may  be  made  to  the 
cases  quoted  in  the  note.  (A) 

§  864.  It  is  not  within  the  province  of  this  treatise  to  examine 
the  general  law  in  relation  to  bills  of  lading,  for  which  the  author- 
ities are  collected  in  the  notes  to  Lickbarrow  v.  Mason,  (t)  but  only 
'  the  effect  of  transferring  these  documents  in  defeating  the  right  of 
Bill  of  lad-  stoppage.  The  first  point  to  be  noticed  is,  that  a  bill  of 
Salable"^  lading  is  not  negotiable  in  the  same  sense  as  a  bill  of  ex- 
Eke  a  bill  change,  (A)  and  that  therefore  the  mere  honest  posses* 
change.  gion  of  a  bill  of  lading  indorsed  in  blank,  or  in  which 
the  goods  are  made  deliyerable  to  the  bearer,  is  not  such  a  title 
to  the  goods  as  the  like  possession  of  a  bill  of  exchange  would  be 
to  the  money  promised  to  be  paid  by  the  acceptor.  The 
has  no  bet-  indorsement  of  a  bill  of  lading  gives  no  better  right  to 
than  in-  the  goods  than  the  indorser  himself  had  (except  in  cases 
doreer.  where  an  agent  intrusted  with  it  may  transfer  it  to  a 
bond  fide  holder  under  the  factors  act),  so  that  if  the  owner 
should  lose  or  have  stolen  from  him  a  bill  of  lading  indorsed  in 
blank,  the  finder  or  the  thief  could  confer  no  title  upon  an  inno- 
But  bond  cent  third  person.  (!)  But  the  title  of  bond  fide  third 
we^wm***^    persons  will  prevail  against  the  vendor  who  has  actually 

(h)  Fox  V,  Nott,  6  H.  &  N.  630;  The  the  rights  arising  out  of  the  transfer  of  a 

Figlia  Maggiorei  L.  R.  2  Adm.  106  ;  The  bill  of  lading  correspond,  not  to  those 

Nepoter,  L.  R.  2  Adm.  375  ;  The  Freedom,  arising  out  of  the  indorsement  of  a  nego- 

L.  R.  8  P.  C.  C.  594  ;  Dracachi  v.  The  tiable  promise  for  the  payment  of  money, 

Anglo- Egyptian  Navigation  Co.  L.  R.  3  bat  to  those  arising  out  of  the  delivery  of 

C.  P.  690 ;  Short  v.  Simpson,  L.  R.  1  C.  the  property  itself  under  similar  drcum- 

P.  248,  252.  stances.    If  the  bill  of  lading  is  once  ae- 

(t)  1  Sm.  L.  C.  699  (5th  ed.j.  signed  or  indorsed  generally  by  the  original 

(k)  [Rowley  v,  Bigelow,  12  Pick.  307,  holder,  upon  or  with  a  view  to  a  sale  of 

314 ;  Stanton  v.  Eager,  16  Pick.  467,  474 ;  the    property,    any    subsequent    transfer 

Saltus  V,  Everett,  20  Wend.  268.    See  per  thereof  to  a  hm&  fidt  purchaser  may  in- 

Morton  J.  in  Pratt  v,  Parkman,  24  Pick,  deed  give  him  a  good  title  as  against  the 

42, 48 ;  Winalow  v.  Norton,  29  Maine,  414,  original  owner.    But  so  long  as  the  bill  of 

421 ;  Gray  C.  J.  in  Stollenwerck  v.  Thach-  lading  remains  in  the  hands  of  the  origi- 

er,  115  Mass.  226,  227.]  nal  party,  or  of  an  agent  instrusted  with 

(Z)  Gumey  v.  Behrend,  3  £.  &  B.  622 ;  it  for  a  special  purpose,  and  not  authorized 

23  L.  J.  Q.  B.  265 ;  and  see  Coventry  v.  to  sell  or  pledge  the  goods,  a  person  who 

Gladstone,  L.  R.  6  Eq.  44 ;  Blackburn  on  gets  possession  of  it  without  the  authority 

Sales,  p.  %f  9,  and  cases  there  cited.    ["  A  of  the  owner,  although  with  the  assent  of 

bill  of  lading,  even  when  in  terms  running  the  agent,  acquires  no  title  as  against  the 

to  order  or  assigns,  is  not  negotiable  like  principaL"    Gray  C.  J.  in  Stollenwerck  v. 

a  bill  of  exchange,  but  is  a  symbol  or  rep-  Thacher,  115  Mass.  224,  227,  and  cases 

resentative  of  the  goods  themselves ;  and  cited ;  National  Bank  of  Green  Bay  o. 
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transferred  the  bill  of  lading  to  the  vendee,  although  he  ^^^  e^ 

may  have  been  induced   by  the  vendee's  fraud   to   do  render 

so,  (m)  because,  as  we  have  seen,  (n)  a  transfer  obtained  been  de- 

by  fraud  is  only  voidable,  not  void.     In  Dracachi  v.  The  ™"  *  ' 

Anglo-Egyptian  Navigation  Company  (o)  the  plaintiff  of  lading  is 

proved  that  the  consignor  had  indorsed  the  bill  of  lad-  have  been 

ing  to  A.,  and  that  A.  had  indorsed  it  to  the  plaintiff  for  holder  for 

value,  so  as  to  pass  the  property ;  and  it  was  objected  by  -^5*!^;,^*^** 

defendant  that  there  was  no  proof  that  the  first  indorse-  fi^^  «^- 

^  dence  of 

ment  was  for  value  so  as  to  pass  the  property  under  the    ownership, 
1st  section  of  the  bills  of  lading  act ;  but  the  court  held  proving 
that  the  transfer  by  the  consignor  was  strong  primd  facie  viouJ^in- 
evidence  that  the  property  had  passed,  sufficient  to  jus-  t°J?^/^* 
tify  the  jury  in  finding  that  the  property  in  the  goods  'va^ne. 
was  in  the  plaintiff. 

§  865.  If  the  consignor  or  vendor  transfers  the  bill  of  lading  as 
security  for  advances,  and   the  bill  of  lading  is   then  -^^e^^ 
transferred  back  on  the  repayment  of  the  advances,  the  «>n8»i?nor 

,    .      .  ,     *^  _  'or  vendor 

rights  of  the  ongmal  consignor  or  vendor  return  to  him,  gets  back 

and  he  is  remitted  to  all  his  remedies  under  the  original  ing,  after 

contract,  (jt?)    But   the  vendor's  rights  of  stoppage  in  JS original 

transitu  may  be  defeated  in  part  only,  for  the  bill  of  lad-  ^^J^  '®" 

ing  may  be  transferred  as  a  pledge  or  security  for  the  wiiere  biu 

debt,  and  then  in  general  the  property  in  the  goods  re-  has-been 

mains  in  the  vendee ;   but  even   if  by  agreement  the  i^fSe " 

property  in  the  goods  has  been  assigned  as  well  as  the  ^.^'IJl^^'l* 

possession^  it  is  only  a  special  property  that  is   thus  stoppage 

.<,-,,■,  ,  .  •        •      11  remains  for 

transferred,  and  the  general  property  remains  m  the  ven-  surplus 
dee.     On  these  grounds,  therefore,  the  vendor's  right  of  Jiedgee  is 
stoppage  will  remain  so  far  as   to  entitle  him   to  any   »^8fied; 

Dearborn,  115  Mass.  219.    When  a  draft  enable  it  to  maintain  replevin  against  the 

is  drawn  bj  the  shipper  of  goods  on  the  shipper  and  any  one  attaching  the  goods 

consignee,  and  a  bill  of  lading  by  which  as  his  property.    Fifth  National  Bank  in 

the  goods  are  deliverable  to  the  order  of  Chicago  v.  Bayley,  115  Mass.  228.] 

the  shipper,  and  which  is  indorsed  to  the  (m)  Pease  v,  Gloahec,  L.  R.  1  P.  C. 

consignee,  is  attached  to  the  draft  and  de-  App.  219. 

livered  to  the  bank  disconnting  the  draft,  as  (n)  Ante,  §  433  et  seq, 

collateral  secnrity  for  the  money  advanced,  (0)  L.  R.  3  C.  P.  190 ;  37  L.  J.  C.  P. 

such  delivery  transfers  a  special  property  {p)  Short  t^*  Simpson,  L.  B.  1  C.  P. 

in  the  goods  to  the  bank,  and  gives  it  a  248 ;  35  L.  J.  C.  P.  147. 

right  of  immediate  possession  sufficient  to 
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surpluB  proceeds  after  satisfying  the  creditor  to  whom  the  bill  of 

and  vendor  ^*^^"S  ^*^  transferred  as  security  ;  and  the  vendor  will 
may  force  have  the  further  equitable  right  of  insisting  on  marshal- 
marsKai  ling  the  assets  ;  that  is  to  say,  of  forcing  the  creditor  to 
®  *^®  *  exhaust  any  other  securities  held  by  him  towards  satis- 
fying his  claim  before  proceeding  on  the  goods  of  the  unpaid  ven- 
dor. (5^) 

§  866.  The  transfer  of  the  bill  of  lading,  in  order  to  affect  the 
Transfer  of  veudor's  right  of  stoppage  in  transitUy  must  be,  both  by 
ingwiiUe-  ^^^  Statute  and  the  common  law,  to  a  bond  fide  third 
dOT^8^^°"  Person.  This  means,  not  without  notice  that  the  goods 
rights,         have  not  been  paid  for,  because  a  man  may  be  perfectly 

even  when    ,  .ti.i.  t-iii  i 

indorsee  honest  m  dealing  for  goods  that  he  knows  not  to  have 
floods  have  been  paid  for,  (r)  but  without  notice  of  such  circum- 
paid^for  if  Stances  as  render  the  bill  of  lading  not  fairly  and  hon~ 
wciklnT^'  e«<Zy  assignable,  («)  Thus,  in  Vertue  v.  Jewell,  (t) 
honest.  where  Lord  EUenborough  held  that  the  vendor  had 
no  right  of  stoppage,  he  said  expressly  that  if  such  a  right 
had  existed  against  the  consignee,  he  would  have  enforced  it 
against  Ayres,  the  indorsee  of  the  bill  of  lading,  because  Ayers 
took  the  assignment  of  the  bill  of  lading  with  a  knowledge  of  the 
Transfer  insolveficy  of  the  consignee,  (u)  On  this  principle  it  was 
denf debt^'  decided,  by  the  judicial  committee  of  the  privy  coun- 
defeat^Uie  ^^^»  (^)  *^**  *^®  forbearance  or  release  of  an  antecedent 
right.  claim  is  not  a  good  consideration  for  the  transfer  of  a 

bill  of  lading  so  as  to  defeat  the  right  of  stoppage  in  transitu. 

(q)  In  re  Westzinthns,  5  B.  &  Ad.  817 ;  Jewell,  in  Leask  v,  Scott»  2  Q.B.  Div.  380 

Spalding  v.  Ruding,  6  Beav.  376 ;  S.  C.  381.] 

on  App.  15  L.  J.  CL  374,  and  in  the  note*  (u)  [See  Stanton  v.  Eager,  16  Pick.  476, 

to  Berndtson  v.  Strang,  L.  B.  4  £q.  486.  477.] 

See,  as  to  marshalling  assets  in  equity,  (x)  Rodger  v.  The  Comptoird'Escompte, 

Aldrich  V,  Cooper,  and  notes,  2  Tudor's  L.  R.  2  P.  C.  C.  393.     [This  case  was  dis- 

L.  C.  in  £q.  80  €t  teq.  sen  ted  from,  in  Leask  t;.  Scott,  2  Q.  B. 

(r)  Cnming   v.   Brown,  9  East,  506 ;  Div.  376,  where  it  was  held  that  the  trant- 

[Stanton   v.  Eager,  16   Pick.  467,  476;  fer  of  a  bill  of  lading  for  vain ahle  consid- 

Chandler  v.  Fulton,  10  Texas,  2;  Dows  eration  to  a  bond  Jide  transferee  defeats 

V.  Perrin,  16  N.  Y.  325.]  the  right  of  stoppage  in  transitu  of  the  an- 

(s)  lb.  ;Salomon8t;.  Nissen,  2T.  R.  681.  paid  vendor  of   the  goods,  although  the 

(/)  4  Camp.  31.    See,  also,  Wright  v.  consideration  was  past  and  not  given  al 

Campbel,  4  Burrw.  2046.     [And  see  the  the  time  the  bill  of  lading  was  handed  to 

remarks  of  Brammell  L.  J.  upon  Vertue  v,  the  transferee  by  the  lawful  holder.] 
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SECTION   VI.  —  WHAT     IS     THE    EPPEOT     OP     A     STOPPAGE     IN 

TRAJi^SITU. 

» 

§  867.  There  can  no  longer  be  a  reasonable  doubt  that  the  true 
nature  and  effect  of  this  remedy  of  the  vendor  is  simply  Effect  is  to 
to  restore  the  goods  to  his  possession^  so  as  to   enable  goods  to 
him  to  exercise  his  rights  as  an  unpaid  yendor,  not  to  poasession, 
rescind  the  sale.     The  point  has  never  been  directly  de-  ^®|n^**tht 
cided,  because  the  circumstances  are  rarely  such  as  to  ^^' 
raise  the  question,  but  if  there  should  be  a  considerable  advance  in 
the  price  of  the  goods  sold,  it  is  obvious  that  the  subject  would 
acquire  a  practical  importance.     The  series  of  cases  in  which  the 
question  has  been  examined  may  be  found  cited  in  1  Smith's 
Leading  Cases,  748 ;  and  in  Wentworth  v.  Outhwaite,  (y)   Went- 
where   the   point  was   raised   and   elaborately  argued   Outhwaito- 
Parke  B.  gave  the  judgment,  in  1842,  in  which  he  declared  that 
in  his  own  opinion  and  that  of  his  brethren,  with  the  exception  of 
Lord  Abinger,  who  dissented,  the  effect  of  the  stoppage  was  "  to 
replace  the  vendor  in  the  same  position   as  if  he  had  not  parted 
with  the  possession  and  entitle  him  to  hold  the  goods  till  the  price 
is  paid  down."   In  Martindale  v.  Smith,  (2)  however,  as  Martindaie 
we  have  seen,  where  the  point  was  raised  and  deter-  *'•  Smith. 
mined  after  consideration  by  the  queen's  bench,  whether  the  ven- 
dor had  a  right  to  reinvest  the  property  in  himself  by  reason  of 
the  vendee's  failure  to  pay  the  price  at  the  appointed  time,  the 
court  conclude  the  expression  of  a  very  decided  opinion  in  the 
negative  by  the  statement,  '*  the  vendor's  right,  therefore,  to  de- 
tain the  thing  sold  against  the  purchaser  must  be  considered  as  a 
right  of  lien  till  the  price  is  paid,  not  a  right  to  rescind  the  bar- 
gain." (2^)    In  Valpy  v.  Oakeley,  (a)  where  the  assign-    vaipy  v. 
ees  of  the  bankrupt  sued  the  defendant  in  assumpsit  for    Oakeiej. 
non-delivery  of  goods  brought  by  the  bankrupt,  of  which  the  de- 
fendants stopped  delivery  after  the  bankrupt  had  become  insol- 
vent, although  they  had  received  from  him  acceptances  for  the 
price,  the  court  held  that  when  the  bills  were  dishonored,  the 
parties  were  in  the  same  position  as  if  bills  had  never  been  given 

(jr)  10  M.  &  W.  436.  (s^)  [Rucker  v,  DonoTan,  13  Kansas, 

{z)  1  Q.  B.  389.  251.] 

(a)  16  Q.  B.  941 ;  20  L.  J.  Q.  B.  380. 
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at  all.  It  did  not  hold  the  contract  rescinded,  but  decided  that 
the  assignees  were  entitled  to  recover  the  value  of  the  goods  less 
the  unpaid  price,  that  is,  merely  nominal  damages  unless  the  mar- 
ket has  risen.  And  this  case  was  followed  by  the  same  court  in 
Griffiths  V.  Griffiths  V.  Perry,  (6)  in  which,  under  similar  circum- 
P«"y-  stances,  it  was  held  that  the  vendor's  right  was  a  right 
similar  to  that  of  stoppage  in  transitu  (that  is  to  say,  that  the 
vendor  need  not  go  through  the  idle  form  of  putting  the  goods 
into  a  cart  and  then  taking  them  out,  but  had  the  right  to  retain 
them  by  a  qiuzsi  stoppage  in  transitu)^  and  the  court  gave  to  the 
assignees  of  the  bankrupt  nominal  damages  for  the  vendor's  stop- 
page of  the  delivery  ;  a  judgment  only  possible  on  the  theory  that 
the  contract  had  not  been  rescinded. 

§  868.  But  the  strongest  ground  for  holding  the  question  to  be 
This  is  set-  DOW  at  rest  is,  that  courts  of  equity  have  assumed  regu- 
equityde-  lar  jurisdiction  of  bills  filed  by  vendors  to  assert  their 
cisions.  right  of  Stoppage  in  transitu;  a  jurisdiction  totally  in- 
compatible with  the  theory  of  a  rescission  of  the  contract ;  for  if 
the  contract  was  rescinded,  there  would  be  no  privity  in  a  court  of 
equity  between  the  parties.  This  was  pointed  out  by  Lord  Cairns, 
in  Schotsman  v.  The  Lancashire  &  Yorkshire  Railway  Com- 
pany, (c)  and  in  that  case  both  his  lordship  and  Lord  Chelmsford 
declared  that  they  entertained  no  doubt  of  the  jurisdiction  of  a 
court  of  equity,  in  the  case  of  a  bill  filed,  to  enforce  the  vendor's 
Law  in  right  of  Stoppage.  In  the  United  States  it  has  also  been 
America,  decided  that  the  legal  eflfect  of  the  stoppage  in  transitu 
is  to  entitle  the  vendor  to  enforce  his  right  to  be  paid  the  price, 
not  to  give  him  the  power  to  rescind  the  sale.  ((2) 

(6)  1  E.  &  E.  680;  28  L.  J.  Q.  B.  204.      13  Maine,  93,  104 ;  S.  C.  15  Maine,  315 ; 

(c)  L.  R.  2  Ch.  App.  332.  Hann  v.  Bowne,  2  Caines,  38,  42 ;  Atkins 

(d)  Cross  t,  O'Donnell,  44  N.  Y.  661.  v.  Colby,  20  N.  H.  154,  155.  It  has  been 
[The  ri>2:ht  of  stoppage  in  transitu  is  noth-  decided  in  several  cases  in  the  American 
ing  more  than  the  extension  of  the  right  states,  that  the  stoppage  in  transitu  does 
of  lien  which  bj  the  common  law  the  yen-  not  of  itself  rescind  the  contract  of  sale, 
dor  has  upon  goods  for  the  price,  originallj  bat  only  places  the  parties  in  the  same 
allowed  in  equity,  and  subsequently  situation,  as  nearly  as  may  be,  in  which 
adopted  as  a  rule  of  law.  Shaw  C.  J.  in  they  would  have  been  if  the  vendor  had 
Rowley  v.  Bigelow,  12  Pick.  313 ;  and  in  not  parted  with  the  possession.  Newhall 
Grout  V.  Hill,  4  Gray,  361,  366;  Jordan  t;.  v,  Yai^as  and  other  cases  above  cited  ; 
James,  5  Ham.  98 ;  2  Kent,  541 ;  Rogers  Stanton  v.  Eager,  16  Pick.  475.  The  ven- 
V.  Thomas,  20  Conn.  58 ;  Chandler  v,  dor,  in  exercising  this  right  of  stoppage, 
Fulton,  10  Texas,  2;  Newhall  v,  Vargas,  does  not  take  possession  of  the  goods  as 
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liis  own,  but  as  the  goods  of  the  purchaser,  the  Tender  may,  after  notice  and  a  reason- 
on  which  the  vendor  has  a  lien  fbr  his  un-  able  time  allowed  to  paj  for  and  take  the 
paid  pnrchase-monej.  If  the  purchaser  goods,  resell  them,  and  apply  the  proceeds 
has  paid  part  of  the  price  he  cannot  re-  to  the  payment  of  the  price ;  and  should 
cover  it  back  while  the  vendor,  having  re-  a  balance  remain  unpaid  the  vendor  may 
gained  the  posseasion,  is  still  willing  to  de-  recover  it  of  the  purchaser.  Newhallv. 
liver  the  goods  on  payment  of  the  balance.  Vargas,  siqfra  ;  Abbott  Ship.  (6th  Am. 
If  the  purchaser  refuses  to  pay  the  balance,  e^.)  516.] 
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tion for  price,  the  price  must  be 
dedncted  in  trover 
Bnt  after  delivery  by  vendor, 
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Heyworth  v.  Hutchinson  reviewed, 
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accept  goods  not  corresponding 
with  quality  warranted,  even 
where  property  bad  not  passed   . 

Remarks  on  the  dicta  in  the  case   . 


888 
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§  869.  The  breach  of  contract  of  which  the  buyer  complains 
may  arise  from  the  yendor's  default  in  delivering  the  goods,  or 
from  some  defect  in  the  goods  delivered ;  there  may  be  a  breach 
of  the  principal  contract  for  the  transfer  of  the  property  and 
delivery  of  possession,  or  the  collateral  contract  of  warranty 
either  of  quality  or  title.  The  buyer's  right  to  avoid  the  con- 
tract for  mistake,  failure  of  consideration,  fraud,  or  ille-  j^.  j^^  ^^ 
gality,  has  been  discussed  in  book  III.  of  this  treatise.    »^'**i^  ^*»« 

^        "^  ,  ,  ,  contract 

There  remain  therefore  for  consideration,    1st.  The  rem-  formis- 
edies  of  the  buyer  before  obtaining  possession  of   the   are  of  con- 
goods  sold ;  which  must  be  subdivided  into  cases  where  fraud*^or ' 
the  contract  is  executory  only,  and  cases  where  the  prop-  '^^««»**ty- 
erty  has  passed.     2dly.  The  remedies  of  the  buyer  after  having 
taken  actual  possession  of  the  goods. 

SECTION  I.  —  WHERE    THE  CONTBAOT  IS  EXECUTORY. 

§  870.  Where  by  the  terms  of  the  contract  the  property  has 
not  passed  to  the  buyer  in  the  thing  which  the  vendor  q^^  ^^_ 
has  agreed  to  sell,  it  is  obvious  that  the  buyer's  remedy   ^^y  y  ac- 
for  the  breach  of  the  vendor's  promise  is  the  same  as   breach  of 

contract 

that  which  exists  in  all  other  cases  of  breach  of  contract. 
He  may  recover  damages  for  the  breach,  but  has  no  special  rem- 
edy growing  out  of  the  relations  of  vendor  and  vendee.  The 
damages  which  the  buyer  may  recover  in  such  an  action  are  in 
general  the  difference  between  the  contract  price  and  Whatdam- 
the  market  value  of  the  goods  at  the  time  when  the  con-  ^  ^^ 
tract  is  broken,  (a)  as  explained  by  Tindal  C.  J.  in  the  *^**^®'- 

(a)  See  Clement  &  Hawkes  Manuf.  Co.  Deming  v.  Grand  Trunk  Railway  Co.  48 
V.  Meserole,  107  Mass.  862;  Cutting  v.  N.  H.  455;  Gordon  v.  Norris,  49  N.  H. 
Grand  Trunk  Railway  Co.  13  Allen,  864 ;    376 ;  Furlong  v.  Polleys,  30  Maine,  493 ; 
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opinion  delivered  in  Barrow  v.  Arnaud,  cited  ante^  §  758 ;  and 
numerous  instances  of  the  application  of  this  rule  are  to  be  found 

Damages     in   the  reported  cases.  (5)     But  the  law  distinguishes 
special.        the  damages  which  may  be  claimed  on  a  breach  of  con- 

[Eonntz  v.  Eirkpatrick,  72  Penn.  St  876 ;  v.  Yiall,  5  H.  &  N.  288 ;  29  L.  J.  Ex.  180 ; 
Chadwick  v.  Butler,  28  Mich.  349.]  "  The  Wilson  v.  Lancashire  &  Yorkshire  RaU- 
rule  of  damages  in  respect  to  the  non-  way  Company,  9  C.  B.  N.  S.  632 ;  30  L. 
delivery  of  merchandise  is  the  difTerence  J.  C.  P.  232 ;  [Clarke  v.  Dales,  20  Barb, 
between  the  a^eed  price  and  that  at  which  42 ;  Dana  v.  Fiedler,  12  N.  Y.  40 ;  Orr  v. 
the  merchandise  could  be  sold,  when  the  Bigelow,  14  N.  Y.  556 ;  Dey  v.  Dox,  9 
action  is  against  the  vendee  for  not  ac-  Wend.  129 ;  Davis  v.  Shields,  24  Wend, 
cepting  ;  and  when  againat  the  vendor  for  322  ;  Stanton  v.  Small,  3  Sandf .  230 ; 
not  delivering,  the  value  of  the  article  on  Beals  v.  Terry,  2  Sandf.  127 ;  Mallory  v. 
the  day  when  it  should  have  been  deliv-  Lord,  29  Barb.  454,  465 ;  Lattin  v.  Davis, 
ered.  The  value  of  the  article  on  the  day  Hill  &  Denio,  9, 12 ;  Pitcher  v.  Livingston, 
of  delivery  forms  the  most  direct  method  4  John.  15;  Clark  v,  Pinney,  7  Cowen, 
of  ascertaining  the  measure  of  indemnity."  687;  Brackett  r.  M'Nair,  14  John.  170; 
Ingraham  J.  in  Whelan  v.  Lynch,  65  Gordon  v.  Norris,  49  N.  H.  376,  385; 
Barb.  329;  Dana  v.  Fiedler,  12  N.  Y.  40.  Stevens  v.  Lyford,  7  N.  H.  360;  Shaw 
[But  when  the  market  price  of  an  article  v.  Nudd,  8  Pick.  9 ;  Dewey  J.  in  Thomp- 
is  unnaturally  inflated  by  unlawful  means,  son  v.  Alger,  12  Met.  428,  443 ;  Quarles  v. 
it  is  not  the  true  criterion  of  the  value  of  George,  23  Pick.  400 ;  Swift  v.  Barnes,  16 
that  article,  and  does  not  furnish  the  means  Pick.  194;  Worthen  v,  Wilmot,  30  Yl 
of  ascertaining  the  measure  of  damages  555 ;  Shepherd  v.  Hampton,  3  Wheat, 
for  non-delivery  of  it.  This  point  is  very  200, 204 ;  Douglass  v.  M'AUister,  3  Cranch, 
ably  discussed,  and  the  cases  cited,  by  298 ;  Davis  v.  Richardson,  1  Bay,  106 ; 
Agnew  J.,  in  Eountz  v.  Eirkpatrick,  72  Whitmore  v.  Coates,  14  Misson.  9 ;  Wells 
Penn.  St.  376,  who  concluded  his  exami-  v.  Abemethy,  5  Conn.  222 ;  West  v.  Pritch- 
nation  of  the  cases  by  saying:  "1  think  ard,  19  Conn.  212;  Connell  v.  M'CIean, 
it  is  conclusively  shown  that  what  is  called  6  Harr.  &  J.  297 ;  Gilpins  v,  Consequa, 
the  market  price,  or  the  quotations  of  the  Peters  C.  C.  85,  94 ;  Willings  v.  Consequa, 
articles  for  a  given  day,  is  not  always  the  Peters  C.  C.  172,  176;  Smith  v,  Beriy, 
only  evidence  of  the  actual  value,  but  that  18  Maine,  122 ;  Donald  o.  Hodge,  5  Hayw. 
the  true  value  may  be  drawn  from  other  85 ;  Bailey  v.  Clay,  4  Rand.  346 ;  Mar- 
sources,  when  it  is  shown  that  the  price  chessean  v,  Chafiee,  4  La.  An.  24;  Gregozy 
for  the  particular  day  had  been  unnaturally  v.  McDowell,  8  Wend.  435.  "  Should  it 
inflated."  See  the  remarks  of  Nelson  C.  appear  that  goods  of  a  kind  like  those 
J.  in  Smith  v.  Griffith,  3  Hill,  337,  338 ;  sold  could  not  be  obtained  at  the  time  and 
Wilson  V,  Davis,  5  Watts  &  S.  523 ;  Hop-  place  of  delivery,  and  that  no  market  price 
kinson  J.  in  Blydenburg  v,  Welsh,  Bald,  there  existed,  the  party  entitled  to  damages 
Rep.  331 ;  Andrews  v.  Hoover,  8  Watts,  must,  upon  principle,  be  allowed  to  ascer- 
240 ;  Strong  J.  in  Trout  v.  Eennedy,  47  tain  the  market  price  at  the  nearest  and 
Penn.  St.  393.]  most  suitable  place,  where  the  goods  could 
{b)  Boorman  v.  Nash,  9  B.  &  C.  145 ;  have  been  purchased,  and  the  difference 
Yalpy  V.  Oak  ^ey,  16  Q.  B.  941 ;  20  L.  J.  between  the  market  value  there  at  the 
Q.  B.  381 ;  Griffiths  v.  Perry,  1  E.  &  E.  time,  and  the  price  paid,  adding  the  neoes- 
680;  28  L.  J.  Q.  B.  204;  Peterson  v,  sary  cost  of  their  transportation  to  the 
Eyre,  13  C.  B.  353 ;  Josling  v.  Irvine,  6  place  of  delivery,  would  be  the  measure 
H.  &  N.  512 ;  30  L.  J.  Ex.  78 ;  Boswell  v,  of  damages."  Stemfels  v.  Clark,  4  N. 
Eilbom,  15  Moore  P.  C.  C.  309  ;  Chinery  Y.  Sup.  Ct  897  ;  Griffin  v,  Colber,  16  N. 
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tract,  and  allows  not  only  general  damages,  that  is,  such  as  are 
the  necessary  and  immediate  result  of  the  breach,  ((?)  but  special 
damages,  which  are  such  as  are  a  natural  and  proximate  conse- 
quence of  the  breach,  although  not  in  general  following  as  its  im- 
mediate effect,  (d)  It  is  by  reason  of  this  distinction  that  dam- 
ages of  the  latter  class  are  not  recoverable,  unless  stated  ^^^^^i 
in  the   declaration  with  sufficient  particularity  to  en-   damages 

....  muat  be 

able  the  defendant  to  prepare  himself  with  evidence  to  stated  in 
meet  the  demand  at  the  trial,  while  those  of  the  former 
case  are  sufficiently  particularized  by  the  very  statement  of  the 
breach,  (e) 

§  871.  The  rule  on  the  subject  of  the  measure  of  damages  on 
breach  of  contract  was  thus  laid  down  in  Hadley  t;.  Bale  in 
Baxendale :  (/)  "  Where  two  parties  have  made  a  Biaen^  ^' 
contract  which  one  of  them  has  broken,  the  damages  ^^^' 
which  the  other  party  ought  to  receive  in  respect  of  such  breach  of 
contract,  should  be  such  as  may  fairly  and  reasonably  be  considered, 
either  as  arising  naturally,  i.  e.  according  to  the  usual  course  of 
things,  from  such  breach  of  contract  itself ;  or  such  as  may  reason- 
ably be  supposed  to  have  been  in  contemplation  of  both  parties, 
at  the  time  they  made  the  contract,  as  the  probable  result  of  the 
breach  of  it.  Now  if  the  special  circumstances  under  which  the 
contract  was  actually  made  were  communicated  by  the  plantiffs  to 
the  defendants,  and  thus  known  to  both  parties,  the  damages  re- 
sulting from  the  breach  of  such  a  contract  which  they  would  rea- 
sonably contemplate,  would  be  the  amount  of  injury  which  would 
ordinarily  follow  from  a  breach  of  contract  under  these  special 

Y.  489  ;  per  Shepley  C.  J.  in  Furlong  v.        (c)  Boorman  ».  Nash,  9  B.  &  C.  145. 
Pollcyi,  30  Maine,  493,  494 ;  McHose  v.        {d)  Crouch  v.  Great  Northern  Railway 

Fnlmer,  73  Penn.  St.  365.    The  question  Company,  25  L.  J.  Ex.  137  ;  11  Ex.  742 ; 

of  market  valae  is  one  peculiarly  for  the  Hoey  v,  Felton,  11  C.  B.  N.  S.  143 ;  31  L. 

consideration  of  the  jury.    See  Younger  J.  C.  P.  105. 

V,  Givens,  6  Dana,  1 ;  Smith  v.  Griffith,  3        (c)  Smith  v.  Thomas,  2  Bing.  N.  C. 

HiU,  333 ;  Gregory  r.  McDowell,  8  Wend.  372 ;  1  Wms.  Saunders,  243  d,  note  (5)  I 

435 ;  Blydenbnrg  r.  Welsh,  1   Baldwin,  [M'Daniel  v,  Ferrell,  1  Nott  &  McC.  343 ; 

331,  340 ;  Joy  v,  Hopkins,  5  Denio,  84 ;  Brown  v.  Gibson,  1  Nott  &  McC.  326 ; 

Farlong  ».  Polleys,  30  Maine,  493 ;  Hanna  Stevens  v.  Lyford,  7  N.  H.  360 ;  William- 

V,  Barter,  2  Pike,  397.    The  rule  of  dam-  son  v,  Dillon,  1  H.  &  Gill,  444 ;  Furlong 

ages  is  the  same,  whether  the  action  is  v,  Polleys,-  30  Maine,  493 ;  Dickinson  v. 

brought  for  non-delivery  or  for  the  deliv-  Boyle,  17  Pick.  78 ;  Palmer  v,  York  Bank, 

ery  of  an  article  of  a  different  quality  18  Maine,  166.] 

from  that  contracted  for.    Williamson  v.        (/)  9  Ex.  341^64;  23  L.  J.  Ex.  179. 
Dillon,  1  H.  &  Gill,  444.] 
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circumstances,  so  known  and  communicated.  But,  on  the  other 
hand,  if  these  special  circumstances  were  wholly  unknown  to  the 
party  breaking  the  contract,  he,  at  the  most,  could  only  be  sup- 
posed to  have  had  in  his  contemplation  the  amount  of  injury 
which  would  arise  generally,  and  in  the  great  multitude  of  cases 
not  affected  by  any  special  circumstances,  from  such  a  breach  of 
contract.  (^) 

§  872.  Although  this  rule  has  generally  been  accepted  as  sound. 
This  rule      it  is  uot  universally  true  that  the  mere  communication 

not  univer-  .   ,      .  , 

Bally  true,  of  the  Special  Circumstances  of  the  case  made  by  one 
party  to  the  other  would  impose  on  the  latter  an  obligation  to . 
indemnify  the  former  for  all  the  damages  that  would  ordinarily 
follow  from  the  breach :  and  to  produce  such  a  result,  it  would  re- 
quire proof  of  an  assent  by  the  latter  to  assume  such  a  responsi- 
bility, in  many  cases  which  might  be  suggested,  in  which  the  ap- 
plication of  the  rule  now  criticised  would  otherwise  be  productive 
of  startling  injustice.  (A)  The  courts  have  accordingly  departed 
from  this  rule  in  many  instances  where  the  special  circumstances 

ig)  [Wolcott  V.  Mount,  88  N.  J.  (Law)  But  the  carrier  is  not,  in  general,  respon- 
496 ;  Fa.  R.  R.  Co.  v.  Titusville  &c.  Co.  71  sible  for  the  failure  of  any  particular  pur- 
Pen  n.  St  350.  The  rule  laid  down  in  pose  for  which  the  goods  are  intended,  of 
Hadiey  v.  Baxendale  has  been  applied  in  which  he  has  no  notice.  Wilson  v.  Lanc»- 
analogous  cases.  In  actions  against  car*  shire&  Yorkshire  Railway  Co.  supra;  Great 
riers  for  the  non-delivery  of  goods,  it  may  Western  Railway  Co.  v.  Redmayne,  L.  R. 
be  assnined,  in  general,  to  be  within  their  1  C.  P.  329.  Thus,  in  an  action  against  a 
contemplation  that  goods  sent  may  be  in-  carrier  for  delay  in  delivering  bales  of  cot- 
tended  for  sale,  and  accordingly  they  are  ton  sent  by  him,  it  was  held  that  the  plaintiff 
held  responsible  for  the  market  valne  of  was  not  entitled  to  recover,  as  the  natural 
the  goods  at  the  time  and  place  at  which  consequence  of  such  delay,  the  loss  arising 
they  ought  to  have  been  delivered  ,*  so  that  froto  the  stoppage  of  his  mill  for  want  of 
in  case  of  delay  the  loss  sustained  by  a  cotton  to  work.  Gee  v.  Lancashire  & 
fall  in  the  market  is  recoverable  as  dam-  Yorkshire  Railway  Co.  6  II.  &  N.  211. 
ages,without  any  special  notice  to  the  car-  See  Copper  Company  v.  Copper  Mining 
rier  that  the  goods  were  intended  for  sale.  Company,  33  Vt.  92.] 
Collard  v.  South  Eastern  Railway  Co.  7  {h)  See  the  observations  of  Willes  J.  on 
H.  &  N.  79';  Wilson  v,  Lancashire  &  York-  this  point  in  The  British  Columbia  Saw- 
shire  Railway  Co.  9  C.  B.  N.  S.  632 ;  Rice  mill  Co.  v.  Nettleship,  L.  R.  3  C.  P.  499  ; 
V.  Baxendale,  7  H.  &  N.  96 ;  O'Hanlan  t;.  post,  §  874,  and  the  cases  collected  in  the 
Great  Western  Railway  Co.  6  B.  &  S.  2d  ed.  of  Mayne  on  Damages,  10-20. 
484;  Deming  v.  Grand  Trunk  Railroad  See,  also,  Vicars  v.  Willoocks,  and  the 
Co.  48  N.  H.  455;  Cutting  v.  Grand  notes  to  that  case,  2  Sm.  Lead.  C.  487 ; 
Trunk  Railroad  Co.  13  Allen,  381 ;  Sisson  and  the  important  case  of  Home  v.  Mid- 
V.  Cleveland  &  Toledo  Railroad,  14  Mich,  land  Railway  Co.  in  the  exchequer  cham- 
489 ;  Scoville  v.  Griffith,  2  Eeman,  352,  her,  L.  R.  8  C.  P.  131 ;  post,  §  875. 
358 ;   Yorke  v.  Verplank,  65  Barb.  316. 
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required  its  modification  in  order  to  do  justice  between  the  parties. 
Some  of  the  cases  affording  illustrations  of  the  mode  in  which  the 
courts  deal  with  this  difBcult  question  will  be  given  ;  but  for  a  full 
discussion  of  the  principles  on  which  damages  are  measured,  the 
reader  must  be  referred  to  Mr.  Lumly  Smith's  second-  edition  of 
Mayne  on  Damages  for  the  law  of  England,  and  to  the  treatise 
of  Mr.  Sedgwick  on  the  same  subject  for  the  law  prevalent  in  the 
.United  States.  In  Loder  v.  Kekul^  (i)  the  buyer  had  where 
paid  in  advance  for  the  goods  to  be  supplied,  and  they  hfs^own*^ 
were  found  on  delivery  to  be  of  inferior  quality,  and   coj^^uct 

•^  1  ,/ '  enhances 

were  rejected,  so  that  the  amount  of  the  damages  ought  the  dam- 
to  have  been  fixed  with  reference  to  the  market  price   ^0^^^.  ^ 
on  that  day ;  and  the  buyer  did  not  resell  the  goods  till   Kekui^. 
some  time  afterwards,  when  the  market  price  had  fallen  ;  but  the 
court  being  of  opinion  that  it  was  the  vendor  who  by  his  con- 
duct had  delayed  the  sale,  and  the  jury  having  found  that  the  re- 
sale was  within  a  reasonable  time,  the  buyer  recovered  as  damages 
the  full  difference  between  the  market  value  at  the  date  of  the 
breach  and  the  price  subsequently  obtained  on  the  re-  ^here  the 
sale.     So,  in  Ogle  v.  Earl  Vane,  (A)  decided  in  Hilary  "^"J^j^"® 
Term,  1868,  where  the  defendant  failed  to  make  deliv-  layed  at 
ery  of  500  tons  of  iron  according  to  contract,  owing  to  request, 
an  accident  to  his  furnaces,  the  general  rule  was  not  ap-  his  benefit. 
plied,  because  the  court  and  jury  were  of  opinion  that   Ogier. 
the  plaintiff's  delay  in  buying  other  iron,  to  replace  that 
not  delivered,  had  taken  place  at  the  defendant's  request  and 
for  his  benefit,  (i^)     The  plaintiff  was  therefore  entitled  to  claim 
the  largely  increased  damages  caused  by  a  rise  in  price  in  the  market 
during  the  delay.  (P)     It  was  .further  held  that  the  buyer's  con- 
sent to  wait  at  the  vendor's  request  was  no  new  contract  which  re- 
quired to  be  proved  under  the  statute  of  frauds,  because  the  buyer 
retained  the  power  of  suing  at  any  moment  he  pleased  for  breach 
of  the  original  contract,  but  was  an  independent  fact  bearing  only 

(t)  3  C.  B.  N.  S.  128 ;  27  L.  J.  C.  P.  for  postponement  coming  from  the  ven- 

27.  dors,  and  one  coming  from  the  vendee/' 

{k)  L.  R.  3  Q.  B.  272  ;  37  L.  J.  Q.  B.  S.  C.'ln  exchequer  chamber,  L.  R.  10  £x. 

in  Cam.  Scacc. ;  S.  C.  L.  R.  2  Q.  B.  275.  195.] 

(ifci)  [In  Tyers  r.  RoBedale  &  Ferryhill        {k^)  [See  Tyers  ».  Rosedale  &  Ferryhill 

Iron  Co.  L.  R.  8  Ex.  318,  Martin  B.,  in  his  Iron  Co.  L.  R.  8  £x.  305 ;  reversed  in  the 

dissenting  opinion,  said :  "  It  is  impossible  exchequer  chamber,  L.  R.  10  £x.  195.] 
to  distinguish  the  case  of  the  application 
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on  the  question  of  damages,  and  justifying  an  exception  from  tbe 
general  rule.  In  Fletcher  v.  Tayleur(Z)  the  plaintifiE  claimed 
Probable  special  damages  for  the  non-delivery  of  a  ship  which  the 
voya^^  as  defendant  had  agreed  to  construct  for  him,  and  it  was 
for"dSay  P^oved  that  the  ship  was  intended  for  a  passenger-ship 
in  deliver-    to  Australia ;  that  the  defendant  knew  this  ;  that  if  the 

in^  a  ship* 

Fletcher  v.  ^^^P  ^^^  heeu  delivered  according  to  contract  the  plain- 
Tayiear.  tiffg  would  have  made  a  profit  of  7,000Z.  on  the  voyage, 
but  that,  in  consequence  of  the  fall  in  freight,  they  made  only 
4,280?.  on  the  voyage  when  the  vessel  was  delivered.  The  jury 
gave  the  plaintiff  2,750Z.  damages.  Crowder  J.  read  to  the  jury 
as  the  rule  the  passage  above  quoted  (p.  728)  from  the  opinion 
in  Hadley  v.  Baxendale.  (m)  On  motion  for  new  trial,  Hugh 
Hill  insisted  that  the  probable  profits  of  a  voyage  were  too  vague 
a  criterion  by  which  to  measure  damages ;  but  the  court  refused 
to  interfere  on  the  ground  that  both  parties  had  agreed  that  the 
question  for  the  jury  was,  What  was  the  loss  sustained  by  the 
non-delivery  of  the  ship  at  the  time  stipulated  for  by  the  contract  ? 
and  that  the  question  was  properly  left  to  them  by  Crowder  J.  In 
the  course  of  the  trial,  Jervis  C.  J.  suggested  that  "  it  would  be 
convenient  if  some  general  rule  were  established  as  to  the  measure 
of  damages  in  all  cases  of  breach  of  contract.  Would  not  an  av- 
erage percentage  of  mercantile  profits  be  the  fair  measure  of  dam* 
ages  for  a  breach  of  mercantile  contract  ?  That  is  very  much  the 
result  of  the  decision  in  Hadley  v,  Baxendale."  This  suggestion 
met  the  concurrence  of  Willes  J.,  but  no  further  notice  was  taken 
of  it,  on  the  ground  that  the  question  had  not  been  raised  at  the 
trial. 

§  873.  In  the  case  of  The  Columbus  (n)  will  be  found  a  dis- 
The  Co-  cussion  by  Dr.  Lushington  of  the  admiralty  rules  which 
""  "**  govern  the  allowance  of  freight  as  damages  in  cases  of 
ThMiea  Collision.  Cory  v.  Thames  Iron  Works  Company,  (o) 
wJJks  decided  by  the  queen's  bench  in  Hilary  Term,  1868,  was 
Company,  ygry  similar  in  its  features  with  Fletcher  v.  Tayleur,  but 
the  decision  was  different,  because  the  defendants  were  not  made 
aware  of  the  special  purpose  which  the  buyer  had  in  view.  The 
plaintiff  claimed  damages  for  the  non-delivery  at  the  specified 
time,  of  the  hull  of  a  floating  boom  derrick,  which  they  intended 

(/)  17  C.  B.  21 ;  25  L.  J.  C.  P.  65.  (n)  3  Wm.  Robinson,  158. 

(m)  9  Ex.  341 ;  23  L.  J.  Ex.  179.  (o)  L.  R.  3  Q.  B.  181 ;  87  L.  J.  C.  P. 
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to  use  for  working  machinery  in  the  discharge  of  coals ;  but  the 
defendants  were  not  aware  of  this,  and  believed  that  the  hull  was 
wanted  for  the  storage  of  coals.     It  was  contended  for  the  de- 
fendant, that  no  damages  were  due,  becaose  the  two  parties  had 
not  in  contemplation  the  same  results  from  the  breach,  but  the 
court  held  this  an  inadmissible  construction  of  the  rule  in  Hadley 
V.  Baxendale  ;  (^p)  that  the  true  rule  is  that  the  vendor  yend<»r 
is  always  bound  for  such  damages  as  result  from  the  boun^for 
buyer's  being  deprived  of  the  ordinary  use  of  the  chat-  J^^*^ 
tel;  but   is  not  bound  for  the  further  special  damage  mitfrom 
that  the  buyer  may  suffer,  by  being  debarred  frofai  using  being  de- 
it  for  some  special  and  unusual  purpose,  not  made  known  the  oidj- 
to  the  vendor,  when  he  contracted  for  the  delivery.    In   Sech^td! 
the  case  of  In  re  The  Trent  &  Humber  Company,  (g)   i^  „  ^^^ 
where  damages  were  claimed  for  the  breach  of  a  con-  h^\^ 
tract  to  repair  a  ship  within  an  agreed  period.  Cairns  L.   <^ 
C.  held  the  measure  of  damages  to  be  primd  facie  the  sum  which 
would  have  been  earned  in  the  ordinary  course  of  employment  of 
the  ship  during  the  delay. 

§  874.  In  Brady  v.  Oastler  (r)  the  barons  of  the  exchequer  de- 
cided (Martin  B.  diss.^y  that  in  an  action  for  damages   Puroi  eW- 
for  non-delivery  of  goods  at  a  specified  time,  under  a  ^^^ 
written  contract,  parol   evidence  was    inadmissible  to  7^««  «>n- 

*  ,  tmct  was 

show,  with  a  view  to  estimate  the  damages,  that  the  in. writing, 
price  fixed  in  the  contract  had  been  enhanced  above  the  special  dr- 
market  value  in  consideration  of  the  vendor's  being  al-  su?ces  in 
lowed  an  unusually  short  time  for  the  manufacture  and  ^^^ 
delivery  of  the  articles.      In  Smeed  v.  Foord  («)  the  d*«*g«^ 
defendant  had  contracted  to  furnish  a  steam  threshing  ^^  ^' 
engine  on  a  day  fixed,  which  was  wanted,  as  he  knew,   ^  ^ 
for  the  purpose  of  threshing  the  plaintiff's  wheat  in  the  crops  by 
field,  so  that  it  could  be  sent  at  once  to  market.     He  delivering 
failed  to  deliver  the  engine  in  time,  and  the  plaintiff  engUie"^ 
was  obliged  to  carry  the  wheat  home  and  stack  it.    The  Smeed  o. 
wheat  was  injured  by  the  weather,  and  it  was  necessary  ^^'^^ 
to  kiln-dry  a  part  of  it,  and  its  market  value  was  deteriorated. 
Held,  that  the  defendant  was  responsible  for  these  damages,  (t) 

(p)  9  Ex.  341 ;  23  L.  J.  Ex.  179.  (s)  1  E.  &  E.  602 ;  28  L.  J.  Q.  B.  178. 

(9)  L.  R.  6  £q.  396;  4  Ch.  App.  112.  (0  [In  Griffin  v.  Colver,  16  N.  Y.  489, 

(r)  3  H.  &  C.  112 ;  33  L.  J.  Ex.  300.         it  was  held  that,  npon  the  breach  of  a  con- 
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In  the  case  of  the  British  Columbia  Saw  Mill  Company  v,  Nettle- 
British  Co-  ^hip,  (u)  the  plaintiff  sued  for  damages  for  breach  of 
lumbia  contract  for  the  can*iage  to  Vancouver's  Island  of  several 
Co.  V.  Net-  cases  of  machinery  intended  for  the  erection  of  a  saw- 
^  *^'  mill ;  one  of  the  cases  which  contained  parts  of  the 
machinery,  without  which  the  mill  could  not  be  erected,  was  miss- 
ing when  the  vessel  arrived  at  destination.  The  defendant  knew 
that  the  cases  contained  machinery.  The  plaintiff  was  obliged 
to  send  to  England  to  replace  the  ];nissing  parts,  and  was  de- 
layed twelve  months  in  the  erection  of  his  mill.  Held,  that  the 
measure  of  damages  was  the  cost  of  the  missing  parts,  including 
freight  and  interest  for  the  twelve  months,  but  that  the  plaintiff 
could  not  recover  anything  for  the  loss  of  the  use  of  the  saw-mill 
for  twelve  months,  as  the  defendant  had  not  been  apprised  that 
the  cases  contained  such  machinery  as  could  not  be  replaced  at 
Vancouver's  Island,  nor  that  all  the  cases  actually  delivered  would 
be  useless  unless  the  missing  part  could  be  supplied.  And,  semble^ 
that  even  with  knowledge  of  these  facts,  the  defendant  would  not 
have  been  liable  without  some  proof  that  he  assented  to  become 
responsible  for  these  consequences,  when  he  contracted  to  carry 
the  goods. 

§  875,  In  the  case  of  Home  v.  Midland  Railway  Company  (a?) 
Home  V.  ^^^^  question  of  the  measure  of  damages  for  a  breach  of 
^Uway  *  carrier's  duty  to  deliver  in  time  (and  in  most  but  not 
Company,  all  cases  the  vendor's  breach  of  duty  to  deliver  would  be 
governed  by  the  same  rules)  was  fully  discussed  under  the  follow- 
ing circumstances  :  The  plaintiffs  were  under  contract  for  the  de- 
livery of  a  quantity  of  shoes  at  an  unusually  high  price,  to  be 
delivered  in  London  by  the  8d  February,  1871,  and  the  goods 
were  delivered  to  the  defendants  for  carriage  in  time  for  reaching 
London  in  the  usual  course  on  the  afternoon  of  the  3d,  and  tJie 
company  had  notice  of  the  contract  of  the  plaintiffs^  and  that  the 
goods  would  he  rejected  and  thrown  on  their  hands  if  not  delivered 
on  the  day  fixed,  but  the  defendants  were  not  informed  that  the 

tract  to  deliver  at  a  certain  day  a  steam-  gine,  maj  be  recovered  as  damages.    See, 

engine,  built  and  purchased  for  the  pur-  also,  Freeman   v,   Clute,  3   Barb.  424 ; 

pose  of  driving  a  planing-mill  and  other  Blanchard  v.  Elj,  21  Wend.  342.] 

definite  machinery,  the  ordinary  rent  or  (u)  L.  R.  3  C.  P.  499 ;  37  L.  J.  C.  P. 

hire  which  could  have  been  obtained  for  235. 

the  use  of  the  machinery  whose  operation  (x)  L.  R.  7  C.  P.  583 ;  8  C.  P.  131. 
WBB  suspended  for  want  of  the  steam-en- 
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goods  had  been  sold  at  an  exeeptionally  high  price  and  not  at  the 
market  rate.  The  goods  were  not  tendered  for  delivery  till  the 
4th,  and  were  rejected  on  that  ground,  and  the  question  was, 
whether  the  damages  payable  by  the  defendants  were  to  be  meas- 
nred  with  reference  to  the  price  at  which  the  plaintiffs  would 
have  been  paid  for  them  if  delivered  in  time,  or  to  the  market 
price.  It  was  held  in  the  common  pleas  by  Willes  and  Keating 
JJ.  that  the  latter  was  the  true  measure  of  damages,  the  defend- 
ants not  having  been  notified  of  the  exceptional  price  contracted 
for ;  and  Willes  J.  repeated  his  opinion  previously  expressed  in 
British  Columbia  Saw  Mill  Company  v.  Nettleship,  ante^  §  874,  by 
which  the  rule  in  Hadley  t;.  Baxendale  was  to  be  taken  with  this 
qualification,  that  **  the  knowledge  must  be  brought  home  to  the 
party  sought  to  be  charged  under  such  circumstances  that  he  must 
know  that  the  person  he  contracts  with  reasonably  believes  that  he 
accepts  the  contract  with  the  special  condition  attached  to  it."  (y) 
The  judgment  was  affirmed  in  the  exchequer  chamber  by  Kelly  C. 
B.,  Blackburn  and  Mellor  JJ.,and  Martin  and  Cleasby  BB.  (di99. 
Lush  J.  and  Pigott  B.)  ;  and  Martin  and  Cleasby  BB.  and  Black- 
bum  and  Lush  J  J.  intimated  in  pretty  distinct  language  their  con- 
currence with  Willes  J.  in  the  dictum  above  quoted,  while  none  of 
the  judges  expressed  dissent.  In  this  case  reference  will  be  found 
to  all  the  ^antecedent  authorities  upon  the  subject  under  discus- 
sion. 

§  ^76.  France  v.  Gaudet  (z)  was  an  action  for  conversion,  but 
the  considered  opinion  of  the  court,  delivered  by  Mellor  France » 
J.,  contains  dicta  having  an  important  bearing  on  the  Gaadet 
rules  governing  the  measure  of  damages.  In  that  case  the  plain- 
tiff had  sold  cases  of  champagne  at  a  profit  of  10«.  per  case,  and 
was  prevented  by  the  defendant  from  making  delivery,  and  no 
similar  goods  were  procurable  in  the  market,  so  that  he  lost  the 
benefit  of  the  resale.  The  question  was,  whether  the  damages 
were  to  be  measured  by  reference  to  a  fair  usual  market  profit  of 
4«.  per  case,  or  to  the  exceptional  profit  of  10«.  Held,  that  the 
true  rule  is  to  ascertain  in  cases  of  tort  the  actual  value  of  the 
goods  at  the  time  of  conversion,  and  that  the  plaintiff  having 
made  an  actual  sale  at  the  profit  of  10«.,  the  goods  had  acquired 
that  special  value  under  the  circumstances,  and  he  was  entitled  to, 

(y)  [See  cases  ante,  729,  note  (a) ;  Wol-        (z)  L.  R.  6  Q.  B.  199. 
oott  0.  Mount,  7  Vroom,  262.] 

53 
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recover  on  that  basi^ ;  but  the  learned  judge  pointed  out  that 
there  was  no  analogy  between  the  case  and  that  of  a  contract  be- 
tween two  parties  for  the  sale  and  delivery  of  a  chattel,  "  where 
the  vendee  gives  notice  to  the  vendor  of  the  precise  object  of  the 
Rule  of        purchase."     In  Borries  v.  Hutchinson  (a)  the  plaintiff 

!  damages        -■•  . 

notappiica-  had  bought  from  defendant  seventy-five  tons  of  caustic 
I  there  is  no    soda,  deliverable  in  three  equal  parts,  in  June,  July,  and 

Se^gTOds?'^  August.  The  vendor  knew  that  the  soda  was  bought 
Borries  v.  for  Sale  on  the  Continent,  and  was  to  be  shipped  from 
^utc  in-  JJ^ll^  2knd  also  knew  before  the  end  of  August  that  it 
was  to  be  shipped  to  Russia ;  but  there  was  no  evidence  that  the 
vendor  knew  this  last  fact  at  the  time  of  making  the  contract. 
The  buyer,  at  the  time  when  he  contracted  for  the  purchase,  made 
a  like  contract  for  resale,  at  a  profit,  to  a  St.  Petersburg  merchant. 
The  latter,  in  his  turn,  made  a  sub-sale,  at  a  profit,  in  St.  Peters- 
burg. None  of  the  soda  was  delivered  till  between  the  16th  Sep- 
tember and  26th  October,  when  a  portion  of  it  was  received  by 
the  plaintiff  in  Hull,  and  shipped  to  St.  Petersburg,  at  which  sea- 
son the  rates  of  freight  and  insurance  are  always  raised,  so  that 
plaintiff  was  put  to  increased  cost  in  making  delivery.  The  soda 
was  an  article  manufactured  by  the  vendor,  and  therewas.no 
market  in  which  the  buyer  could  have  supplied  himself  at  the  date 
of  the  breach,  so  as  to  be  able  to  perform  his  contract  of  resale. 
The  plaintiff  had  paid  1592.  to  his  vendee  in  St.  Petersburg  as 
damages  for  non-delivery  to  him,  and  for  his  loss  of  profit  on  his 
sub-sale.  Held,  that  the  buyer  was  entitled  to  recover  as  dam- 
ages his  lost  profits  on  the  resale,  and  all  his  additional  expenses 
for  freight  and  insurance,  but  not  the  damages  paid  to  his  vendee 
for  the  latter's  loss  on  the  sub-sale,  those  being  too  remote.  (6) 

(a)  18  C.  B.  N.  S.  445 ;  34  L.  J.  C.  P.  that  the  goods  were  for  shipment  Shortly 

169.    See,  also,  Wilson  v.  Lancashire  &  hefore  the  20th  of  October,  the  defendant 

Yorkshire  Railway  Company,  9  C.  B.  N.  informed   the  plaintiff  that  he  wonld  be 

S.  632 ;  30  L.  J.  C.  P.  232.  nnable  to  complete  his  contract  by  the 

{b  [See  Wolcott  v.  Mount,  7  Yroom,  time  specified,  on  which  the  plaintiff  en- 

262,  270,  271 ;  S.  C.  9  Yroom,  496.    On  dearored  to  obtain  the  shirtings  elsewhere ; 

a  similar  principle  was  decided  the  case  of  but,  there  being  no  market  in  England  for 

Hinde  v.  Liddell,  L.  R.  10  Q.  B.  265,  in  them,  that  kind  of  shirtings  could  only  be 

which  it  appeared  that  the  defendant  con-  procured  by  a  previous  order  to  mana- 

tracted  to  supply  to  the  plaintiff  2,000  facture  them.     The  plaintiff,  therefore,  in 

pieces  of  gray  shirtings,  to  be  delivered  on  order  to  ship  acconling  to  his  contract 

the  20th  of  October,  certain,  at  so  much  with  his  sub-vendee,  procured  2,000  pieces 

per  piece.    The  defendant  was  informed  of  other  shirtings  of  a  somewhat  superior 
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The  ground  on  which  the  measure  of  damages  in  this  case  was 
held  to  form  an  exception  to  the  general  rule  was,  that  there  was  no 
market  in  which  the  buyer  could  have  replaced  the  soda  at  the  time 
fixed  for  the  delivery,  so  as  to  bring  it  within  the  principle  on 
which  the  rule  is  based,  namely,  that  the  disappointed  buyer  can 
go  into  the  market  with  the  money  which  he  had  prepared  for 
paying  the  first  vendor,  and  replace  the  goods,  subject  only  to 
damages  arising  out  of  the  difference  in  price,  (c) 

§  877.  But  in  Williams  v.  Reynolds  Qd)  it  was  held  Loss  of 
that  the  buyer  could  not  recover  as  damages  the  profit  sub  sale? 

qoalitj,  at  an  increase  of  price,  which  the  so  doing  he  incnra  a  loss  by  havinf^  to  pay 
8ub-Tendee  accepted,  bnt  paid  no  advance  a  larger  price  with  no  advance  from  his  ven- 
in  price  to  the  plaintiff.  The  plaintiff  dee.  The  coarse  the  plaintiff  pursued  was 
sought  to  recover  against  the  defendant  right  and  reasonable ;  he  would  have  had 
for  the  breach  of  the  contract,  the  differ-  to  pay  larger  damages  had  he  not  fulfilled 
ence  between  what  he  paid  for  the  sub-  his  contract,  and  so  by  giving  this  advance 
stitnted  shirtings  and  the  defendant's  con-  of  price  he  did  what  was  best  for  all  par- 
tract  price.  It  was  admitted,  at  the  trial,  ties.  He  is,  therefore,  entitled  to  the  dam- 
that  the  shirtings  which  plaintiff  bought  ages  he  claimed."  Blackburn  J.  said : 
were  the  nearest  in  price  and  quality  that  "Borries  i;.  Hutchinson,  18  C.  B.  N.  S. 
could  be  got  by  the  20th  of  October,  and  445,  465,  is  directly  in  point  How  does 
the  jury  rendered  a  rerdict  for  the  amount  this  differ  from  the  case  of  a  carrier  who 
claimed ;  and  upon  this  it  was  held,  that,  fails  to  carry  a  passenger  to  a  given  place, 
there  being  no  market  for  the  article  con-  in  which  case  the  passenger  has  been  held 
tracted  for,  the  measure  of  damages  was  oyer  and  over  again  to  be  entitled  to  take 
the  value  of  it  at  the  time  of  the  breach,  the  best  substitute  in  the  shape  of  a  con- 
and  that  the  plaintiff,  having  done  the  veyance  he  can  get,  no  matter  that  it  costs 
best  he  could,  was  entitled  to  recover  the  much  more  than  the  fare  ?  The  carrier 
difierence  in  the  price.  Cockbum  C.  J.  contracts  to  supply  the  conveyance,  and 
said  :  "  The  question  is  whether,  when  fails  by  not  carrying  his  passenger."  See 
one  person  orders  and  another  undertakes  Bridge  v.  Wain,  1  Stark.  604.] 
to  supply  goods  which  are  not  to  be  had  (c)  See,  on  this  point,  O'Hanlan  v, 
ready-made  in  the  market,  bnt  have  to  be  Great  Western  Railway  Company,  6  B.  & 
first  manufactured,  the  latter  may  break  his  S.  484;  34  L.  J.  Q.  B.  154 ;  Rice  v.  Bax- 
con tract  at  the  risk  of  having  to  pay  nom-  endale,  7  H.  &  N.  96 ;  30  L.  J.  Ex.  371 ; 
Inal  damages  only,  or  whether  he  must  [Furlong  v.  Polleys,  30  Maine,  493,  494, 
pay  such  damages  as  usually  arise  in  mer-  cited  ante,  §  870,  note  (6) ;  McHose  v.  Fnl- 
cantile  transactions  of  the  kind,  where  he  mer,  73  Fenn.  St.  366 ;  Hopkinson  J.  in 
neglects  to  fulfil  his  contract  on  the  given  BIydenburg  v,  Welsh,  Bald.  Rep.  331  ; 
day.  Here  the  defendants  inform  the  plain-  Kountz  o.  Eirkpatrick,  72  Fenn.  St.  376.] 
tiff  that  they  will  be  unable  to  supply  and  {d)  6  B.  &  S.  495  ;  34  L.  J.  Q.  B.  221  ; 
deliver  the  shirtings ;  the  plaintiff  imme-  and  see  Gee  v.  Lancashire  &  Yorkshire 
diately  goes  over  Manchester  and  tries.  Railway  Company,  6  H.  &  N.  21 1 ;  30  L. 
bat  cannot  get  shirtings  like  those  he  J.  Ex.  1 1 ;  Great  Western  Railway  Com- 
ordered,  but  he  gets  the  nearest  to  them  pany  v,  Redmayne,  L.  R.  1  C.  P.  329 ; 
that  he  can,  and  so  avoids  what  would  Fortman  v.  Middleton,  4  C.  B.  N.  S.  322 ; 
otherwise  have  been  the  consequence  of  his  27  L.  J.  C.  F.  231 ;  Mayne  on  Damages, 
not  fulfilling  his  contract  of  shipment    In  31,  32  (2d  ed.). 
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that  he  would  have  'gained  by  delivering  the  goods  under  a  re- 
waiiaiM«.  sale  made  by  him  before  the  time  appointed  for  the  pur- 
Reynoids.  f ormauce  of  his  vendor's  contract ;  and  that  the  dam- 
ages must  be  assessed  according  to  the  market  value  at  the  date  of 
the  breach  ;  and  Crompton  J.  said  that  the  common  pleas,  in  de- 
ciding Berries  v.  Hutchinson,  must  be  taken  to  have  considered 
the  sub-contract  as  contemporaneous,  and  known  to  the  defendant 
Randall «.  **  ^®  ^^^  ^^  ^®  making  his  contract.  In  Randall  v. 
Roper.  Roper,  (e)  however,  which  was  for  damages  for  breach  of 
warranty,  and  will  therefore  be  considered  in  the  next  chapter, 
liability  of  the  buyer  for  damages  to  sub-vendees  was  taken  into 
consideration  in  estimating  his  damages  against  the  first  vendor. 
It  may  be  useful  to  the  reader,  before  leaving  this  branch  of  the 
Duniop  t>.  subject,  to  point  out  that,  in  the  case  of  Dunlop  v.  Hig- 
Higgins.  gins,  (/) where  it  was  decided  that  the  purchaser  might 
recover  as  damages  any  profit  that  he  would  have  made  on  a  resale, 
without  reference  to  the  market  value  at  the  time  of  the  breach, 
the  decision  went  exclusively  on  the  Scotch  authorities  as  showing 
what  was  the  law  of  Scotland  where  the  contract  was  made,  and 
the  case  is  not  an  authority  on  the  English  law,  although  the  rule 
of  the  English  courts  was  mentioned  with  severe  disapproval  by 
Lord  Cottenham.  (^)  In  Mossmere  v.  The  New  York  Shot  & 
Law  in  L©ad  Co.  (A)  it  was  decided  that  if  the  vendor  know  that 
America,  the  purchase  is  made  in  order  to  enable  the  buyer  to  ful- 
fil an  existing  contract  for  resale  at  a  profit,  the  latter  may  re- 
cover as  damages  this  profit,  if  lost  by  the  vendor's  default*  (i) 

§  878.  If  the  contract  which  has  been  broken  provided  for  the 
Where  *  delivery  of  the  goods  to  the  buyer  on  request,  it  is  a 
Seiiverebk  Condition  precedent  to  the  buyer's  right  of  action  that 
"^on^r^  ^®  should  make  this  request  either  personally  or  by  let- 
qnest."        tcr,  uulcss  there  has  been  a  waiver  of  compliance  with 

(e)  E.,  B.  &  E.  84  ;  27  L.  J.  Q.  B.  266.  13  How.  (U.    S.)  307 ;  Western  Grayel 

(/)  1  H.  L.  Cas.  381.  Road  Co.  v.  Cox,  39  Ind.  260 ;  2  ChitXj 

{g)  See   the   remarks  on  this  case  in  Contr.  (11th  Am.    ed.)  1325,  note  {h) ; 

Mayne  on  Damages,  31,  32,  qnoted  and  Woloott  v.  Mount,  7  Vroom,  262 ;  S.  C.  9 

approved  bj  the  jadges  in  Williams  &.  Vroom,  496.    Upon  a  breach  of  contract 

Reynolds,  supra,  for  the  delivery  of  merchandise,  the  pUin- 

(A)  40  N.  T.  422.  tiff  cannot  recover  damages  for  his  trouble 

(t)  [See  Bridges  v.  Stickney^  38  Maine,  and  expenses  in  procuring  the  contract  to 

861 ;  Fox  V.  Harding,  7  Cnsh.  516  ;  Mas-  be  made.    Stevens  v.  Lyford,  7  N.  H. 

terton  v.  Mayor  of  Brooklyn,  7  HQl,  61 ;  360.] 

Philadelphia  &c  ]^atlroad  Co.  u.  Howaxd, 
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this  condition,  resulting  from  the  vendor's  .having  incapacitated 
himself  from  complying  with  the  request  by  consuming,  or  resell- 
ing, or  otherwise  so  disposing  of  the  goods  as  to  render  a  request 
idle  and  useless,  (A;)  as  heretofore  explained  in  the  chapter  on 
Conditions,  (l) 

§  879.  If  the  buyer  is  unable  to  prove  the  existence  of  any 
actual  damage  resulting  from  the  non-delivery,  he  will  -^^^^  ^^ 
nevertheless  be  entitled  to  recover  nominal  damages,  (m)   damages 
on  the  general  principle  that  every  breach  of  contract  nominal 
imports  some  damage  in  law.     It  must  not  be  forgotten  recovera- 
that  even  after  the  goods  have  been  sent  to  the  buyer,      ^* 
in  the  performance  of  an  executory  contract,  his  right  of  rejecting 
them  is  unaffected  by  the  actual  delivery  to  him,  until  he  has  had 
a  reasonable  opportunity  of  inspection  and  examination,  as  shown 
ante^  §  701,  in  the  chapter  on  Acceptance. 

§  880.  Several  cases  have  been  recently  decided  as  to  the  enect 
of  a  breach  of  contract  of  sale  where  the  goods  are  to  ^^^30,^  ^f 
be  delivered  in  futuro  by  instalments.     It  has  already   damages 

''  ,  m  contracts 

been  shown,  ante^  §  593,  that  a  partial  breach  of  the  for  future 
contract  by  a  refusal  to  accept  or  to  deliver  any  par-   ininstai- 
ticular  parcel  of  the  goods,  was  decided  by  the  queen's  ™®'^^*' 
bench,  in  Simpson  v,  Crippin,  (»)  not  to  give  to  the  aggrieved 
party  the  right  to  rescind  the  whole  contract,  but  only  to  a  com- 
pensation in  damages  for  the  partial  breach ;  and  this  decision 
was  treated  as  settling  the  law  on  this  point  in  Roper  v.  Johnson, 
infra, 

§  881.  The  measure  of  damages  to  which  the  buyer  is  entitled 
on  the  breach  of  such  a  contract  has  been  determined  in  two  cases 
—  one  in  which  the  action  was  brought  after  the  time  fixed  for  the 
final  delivery,  and  the  other  where  the  action  was  brought  after 
partial  breach  but  before  the  time  fixed  for  the  last  delivery.  In 
Brown  v.  MuUer  (0)  the  contract  was  for  the  delivery  Brown  v, 
of  600  tons  of  iron  in  about  equal  proportions  in  Sep-  ^^^®^- 
tember,  October,  and  November,  1871,  and  action  was  brought  in 
December  by  the  buyer.     The  defendant  had  given  notice  soon 

{k)  Bach  r.  Owen,  5  T.  R.  409  ;  Rad-  L.  J.  Q.  B.  380;  Griffiths  v.  Perry,  1  E.  & 

ford  V.  Smith,  3  M.  &  W.  254  ;  Bowdell  £.  680 ;  28  L.  J.  Q.  B.  204. 
V.  Parsons,  10  East,  359 ;  Amory  0.  Brod-        (n)  L  R.  8  Q.  B.  14.    [See  Brandt  v. 

rick,  5  B.  &  A.  712.  Lawrence,  1  Q.  B.  Div.  344.] 

(/)  Ante,  §  567.  (o)  L.  R.  7  Ex.  319. 

(m)  Yalpy  V.  Oakelej,  16  Q.  B.  941 ;  20 
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after  the  contract  that  he  **  considered  the  matter  off/'  and  that 
he  regarded  the  contract  as  cancelled,  and  had  expunged  the  order 
from  his  books.  It  was  held  that  the  proper  measure  of  damages 
was  the  sum  of  the  difference  between  the  contract  and  the  market 
prices  of  one  third  of  500  tons  on  the  30th  of  September,  the  31st 
October,  and  the  30th  November  respectively.  In  this  case  the 
plaintiff  had  not  elected  to  consider  the  defendant's  repudiation  of 
the  contract  as  a  breach,  which  he  was  at  liberty  to  do  under  the 
decisions  in  Hochester  v.  Delatour  (  /?)  and  Frost  v.  Knight  ( j) 
(^ante^  §  569),  but  had  insisted  on  the  execution  of  the  contract 
after  that  repudiation.  * 

§  882.  In  Roper  v.  Johnson  (r)  the  defendants  had  contracted 
Boper«.  to  Sell  to  the  plaintiffs  300  tons  of  coal,  *^to  be  taken 
Johnson.  (Junng  the  months  of  May,  June,  July,  and  August ; " 
andj;he  plaintiffs  having  taken  no  coals  in  May,  the  defendants  on 
the  31st  of  that  month  wrote  to  the  plaintiffs  to  consider  the  con- 
tract cancelled.  The  plaintiffs  on  the  next  day  replied,  refusing  to 
assent  to  this,  and  sent  to  take  coal  under  the  contract  on  the  10th 
June,  when  the  defendants  positively  refused  delivery,  and  the 
action  was  commenced  on  the  3d  July.  It  was  held,  1st,  that  on 
the  authority  of  Simpson  v.  Crippin,  aupray  the  defendants  had  no 
right  to  rescind  the  contract  by  reason  of  the  plaintiff's  default  in 
not  sending  to  take  the  May  delivery  ;  and,  2dly,  that  the  plain- 
tiffs had  elected  to  treat  the  positive  refusal  of  the  defendants  on 
the  10th  June  as  a  breach  of  the  contract  on  that  day^  under  the 
doctrine  of  the  cases  of  Hochester  v.  Delatour  and  Frost  v.  Knight ; 
but  although  that  was  the  date  of  the  breach,  it  was  also  held,  3dly, 
that  in  the  absence  of  any  evidence  on  the  part  of  the  defendants 
that  the  plaintiffs  could  have  gone  into  the  market  and  obtained 
another  similar  contract  on  such  terms  as  would  mitigate  their  loss^ 
the  measure  of  damages  was  the  sum  of  the  differences  between 
the  contract  price  and  the  market  price  at  the  several  periods  for 
delivery,  although  the  last  period  fixed  for  delivery  had  not  arrived 
when  the  action  was  brought,  or  the  cause  tried.  The  jury  were 
to  estimate,  as  best  they  could,  the  probable  difference  in  respect  of 
the  future  deliveries.  («) 

(p)  2  E.  &  B.  678  ;  22  L.  J.  Q.  B.  455.         («)  [In  Merrimack  Manuf.  Co.  v.  Quin- 
ce) L.  R.  7  Ex.  111.  tard,  107  Mass.  127,  it  appeared  that  the 
(r)  L.  R.  8  C.  F.  167.   [See  Bergheim  v.  defendant  contracted  to  sell  and  dclirer 
Biaenavon  Iron  Co.  L.  R.  10  Q.  B.  319.]  a  large  quantity  of  coal  to  the  plaintiflft 
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SECTION  n.  —  WHERE  THE  PROPERTY  HAS  PASSED. 

§  883.  Where  the  contract  which  has  been  broken  by  the  ven- 
dor is  one  in  which  the  property  has  passed  to  the  buyer,  there 
arise  in  favor  of  the  latter  the  rights  of  an  owner ;  of  one  who 
has  not  only  the  property  in  the  goods,  but  the  right  of  possession^ 
defeasible  only  on  his  own  default  in  complying  with  his  duty  of 
accepting  and  paying  for  them.  A  buyer  in  this  condi-  ^  j^^ 
tion  has  of  course  the  right  of  action  for  damages  for  soother 

7  .  .  remedy  at 

breach  of  the  contract,  discussed  in  the  preceding  sec-  common 

law  but  ac- 
tion ;  for  that  is  a  right  common  to  all  parties  to  con-   tion  for 

tracts  of  every  kind,  and  was  formerly  the  only  remedy      ™*«^- 

at  common  law  for  such  breach. 

§  884.  In  equity,  however,  the  courts  would  in   certain  cases 

compel  the  vendor  to  deliver  the   specific  chattel  sold.   But  equity 

and  the  cases  on  the  subject  are  collected  in  the  first  ^metimes 

volume    of    White     and    Tudor's     Leading    Cases    in  en^oijo 

^  specific 

Equity,  (f)  where  the  rule   as   deduced  from   the   au-  perform- 
thorities  is  stated  in  these  words :  **  The  question  in  all   rui^  i^ 
cases  is  this.  Will  damages  at  law  afiEord  an  adequate  equity. 


8t  a  fixed  price,  in  eqnal  monthly  portions,  snob  losses  as  were  tbe  direct  and  natural 

dnring  a  certain  time,  to  be  transported  by  consequence  of  the  defendants'  failure  to 

ship  and  rail  to  the  plaintifis*  factory  at  perform,  and  also  for  such  as  were  fore- 

their  expense ;  and  the  plain tifls  ag^reed  to  seen,  or  may  reasonably  be  supposed  to 

receive  the  coal  if  the  first  cargo  shoald  have  been  foreseen,  at  the  time  of  making 

prore  satisfactory.  The  action  was  brought  tbe  contract.     To    ascertain  what   these 

to  recoyer  for  a  breach  of  the  contract  in  were,  resort  must  be  had  to  the  terms  of 

deliyering  coal  of  an  inferior  quality,  and  the  contract  for  its  meaning,  as  applied  to 

in  failing  to  deliver  it  nntil  afler  the  con-  the  subject-matter,  and  as  interpreted  by 

tract  time,  and  it  was  held  that  the  meas-  the  general  and  known  nsages  of  the  bnsi- 

nre  of  damages  for  delivering  coal  of  an  ness  to  which  it  refers   .  .  .  The  differ- 

inferlor  quality  was  the  difference  between  ence  in  market  value  of  the  coal  between 

the  valne  at  the  factory  of  the  coal  called  the  time  of  actual  delivery  and  the  time  it 

for  by  the  contract  and  that  of  the  coal  should  have  been  delivered,  as  a  rule  of 

delivered,  and  the  measure  of  damages  for  damages,  is  not  applicable.    The  plaintiffs 

the  failure  to  deliver  in  time  was  not  the  received  all  the  coal  called  for  by  the  con- 

difierence  in    the  market  value,  but  the  tract,  at  the  contract  price,  and  do  not 

difierence  between  the  actual  charge  for  claim  damages  for  any  deficiency  in  qnan- 

freight   and   insurance  and   the  average  tity.    They  are  entitled  to  the  benefit  of 

rates  dnring  the  time  covered  by  the  con-  their  contract,  although  the  market  value 

tract,  especially  in  the  absence  of  evidence  had  increased  by  the  delay."     Tyers  v. 

that  the  average  rates  were  higher  than  Rosedale  &  Ferry  hill  Iron  Co.  L.  R.  10 

the  rates  at  the  end  of  the  contract  period.  Ex.  195,  198,  199. 

Colt  J.  said :  "  As  to  the  rule  of  damages,  (t)  In  notes  to  Cuddee  v.  Rutter,  715, 

the  plaintiffs  are  entitled  to  recover  for  Sd  ed. 
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compensation  for  breach  of  the  agreement?  If  they  will,  there 
is  no  occasion  for  the  interference  of  equity ;  the  remedy  at  law  is 
complete :  if  they  will  not,  specific  performance  of  the  agreement 
will  be  enforced."  (w) 

§  885.  But  now,  by  the  mercantile  law  amendment  act,  1856 
Specific  (19  &  20  Vict.  c.  97,  s.  2),  it  is  provided,  that  « in  all 
perform-      actions  for  breach  of  contract  to  deliver  specific  goods 

ance  now  ^  ^        ^  .      . 

allowed  at  for  a  price  in  money,  on  application  of  the  plaintiff,  and 
mercantile  by  leave  of  the  judge  before  whom  the  cause  is  tried, 
amend-  the  jury  shall,  if  they  find  the  plaintiff  entitled  to  re- 
mentact  cover,  find  by  their  verdict  what  are  the  goods  in  respect 
of  the  non-delivery  of  which  the  plaintiff  is  entitled  to  recover, 
and  which  remain  undelivered;  what,  if  any,  is  the  sum  the 
plaintiff  would  have  been  liable  to  pay  for  the  delivery  thereof  ; 
what  damages,  if  any,  the  plaintiff  would  have  sustained  if  the 
goods  should  be  delivered  under  execution  as  thereinafter  men- 
tioned, and  what  damages  if  not  so  delivered ;  and  thereupon,  if 
judgment  shall  be  given  for  the  plaintiff,  the  court,  or  any  judge 
thereof,  at  their  or  his  discretion,  on  the  application  of  the  plain- 
tiff, shall  have  power  to  order  execution  to  issue  for  the  delivery 
—  on  payment  of  such  sum,  if  any,  as  shall  have  been  found  to 
be  payable  by  the  plaintiff  as  aforesaid  —  of  the  said  goods, 
without  giving  the  defendant  the  option  of  retaining  the  same 
upon  paying  the  damages  assessed." 

§  886.  The  buyer  to  whom  the  property  has  passed  may,  if  not 
Buyer  may  in  default,  maintain  an  action  in  trover  for  damages  for 

also  main-      ..  .  ,  i      *  -        i  i   i. 

tain  trover,  the  conversion,  on  the  vendors  refusal  to  deliver,  as 
well  as  an  action  on  the  contract ;  but  he  cannot  recover  greater 
damages  by  thus  suing  in  tort,  than  by  suing  on  the  contract.  If, 
Rule  of  therefore,  the  vendor's  conversion  was  before  delivery,  so 
damages      that  he  caunot  maintain  an  action  for  the  price,  as  if  he 

for  conver-  . 

sion  by  has  resold  the  goods  to  a  third  person,  the  damages  re- 
fore  deiiv-  coverable  would  be  only  the  difference  between  the  con- 
^^'  tract  price  and  the  market  value,  (x)     But  if  the  ven- 

dor's right  of  action  for  the  recovery  of  the  price  were  not  thus 

(u)  See,  also,  opinion  of  Kindenlej  Y.  [This  subject  is  considered  in  2  Chitty 

C.  in  Falcke  v.  Gray,  4  Drew.  658  ;  29  L.  Contr.  (Uth  Am.  ed.)  142&-1427,  and  the 

J.  Ch.  28,  in  which  he  held  that  a  contract  American  cases  are  cited  in  the  notes ;  and 

for  the  purchase  of  articles  of  unusual  in  2  Kent,  487,  note  {d)J] 
beauty,  rarity,  and  distinction,  such  as  ob-        (x)  Chinery  v.  Viall,  5  H.  &  N.  288 ;  29 

jects  of  yirtn,  will  be  specifically  enforced.  L.  J.  Ex.  180. 
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lost,  as  if  he  had  delivered  the  goods  and  afterwards  tortiously  re- 
taken and  converted  them,  the  buyer's  right  of  recovery   After  d«- 
in  trover  would  be  for  the  whole  value,  and  the  vendor  ^*^«'J^- 
would  be  driven  to  his  cross  action  for  the  price,  (y)     The  sub- 
ject has  already  been  discussed,  in  the  examination  of  the  ven- 
dor's right  of  resale,  in  part  I.  ch.  iii.  book  Y. 

§  887.  After  the  property  in  the  specific  chattel  has  passed  to 


the  buyer,  it  may  happen  that  he  discovers  the  goods  g^y^^tg 
bought  to  be   different  in   kind  or  quality  from   that  «gnt  *«  r©- 
which  he  had  a  right  to  expect  according  to  the  agree-   «Mki8  of- 
ment.      In   such   case  it    is    necessary   to    distinguish 
whether  the  defect  be  one  in  the  performance  of  a  condition  or 
of  a  warranty.     In  the  former  case  he  may  refuse  to  accept  the 
goods  and  reject  the  contract,  but  not  in  the  latter."  (z)     The 
reason  for  this  difference  is,  that  in  the  one  case  the  contract  it- 
self depends  on  the  performance  of  the  condition  precedent  in- 
cumbent on  the  vendor,  while  in  the  other  the  principal  contract 
has  been  performed,  and  the  breach  is  only  of  the  collateral  un- 
dertaking of  warranty. 

§  888.  If  the  goods  sold  are  not  of  the  description  which  the 
buyer  agreed  to  purchase,  he  may  reject  them,  as  ex-   _ 
plained  ante^  §§  600   et  seq.^  in  the  chapter  on  Con-  refuse  the 
ditions,  where   the  cases  are  cited  and  reviewed.     But  not  of  the 
where  the  property  in  the  goods  has  passed  to  the  buyer,   agreed  ^^ 


on. 


unconditionally^  the  law  gives  him  no  right  to  rescind   He  cannot 
the  contract  in  the  absence  of  an  express  stipulation  to  for  breach 
that  effect,  and  the  property  therefore  remaining  in  him,   rantv  of 
he  is  bound  to  pay  the  price  even  if  he  rejects  the  goods,   ^"**^'y* 
which  still  remain  his.  (a)     His  proper  remedy,  therefore,  is  to 

(jr)  Gillard  v.  Brittan,  8  M.  &  W.  575.  cases.    [In  Mansfield  v.  Trigg,  113  Mass. 

[t)  [In  Massachusetts  and  some  other  354,  Wells  J.  said :  **  In  strictness,  both 

states  the  parchaser  may  reject  or  retam  warranty  and  rescission  import  that  the 

the  goods  in  either  of  these  cases.    See  subject  is  within  the  contract,  and  passed 

note  (a)  below.]  to  the  purchaser  by  its  operation.    The 

(a)  Street  v.  Blay,  2  B.  &  Ad.  456 ;  rejection  and  return  of  articles  of  a  difier- 

Gompertz   o.  Denton,  1  C.    &  M.  205 ;  ent  kind  or  description,  not  answering  to 

Ponlton  v.  Lattimore,  9   B.  &  C.  259 ;  the  terms  of  the  contract,  does  not  stand 

Parsons  o.  Sexton,  4  C.  B.  899 ;  Dawson  upon  the  ground  of  rescission ;  nor  does 

V.  Collis,  10  C.  B.  530 ;  Cutter  v.  Powell,  the  right  to  return  them  depend  upon  the 

in  notes,  2  Sm.  L.  C.  26.    Lord  Eldon's  existence  of  a  warranty."    See  Osbom  v, 

decision  to  the  contrary,  in  Curtis  v.  Han-  Gantz,  60  N.  T.  540.     In  some  of  the 

nay,  8  Esp.  83,  is  OTermled  by  the  later  American  courts  the  right  to  return  the 
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receive  the  goods,  and  to  exercise  the  rights  explained  in  the  next 
chapter. 

goods  for   a   breach  of  warrantj  is  lim-  ing  such  warranty,  or  any  breach  of  it, 

ited    to    cases   of  fraud,  or  of   express  the  vendee  may  hold  the  goods  and  hare  a 

agreement  to  that  efiect  between  the  par-  remedy  for  his  damages  by  action.  But  to 

ties.    See  Thornton  v.  Wynn,  12  Wheat,  avoid  circnity  of  action,  a  warranty  may 

193;  Withers  v.  Greene,  9  How.  (U.  S.)  be  treated  as  a  condition  subsequent,  at 

213 ;  Lyon  v.  Bertram,  20  How.  (U.  S.)  the  election  of  the  vendee,  who  may,  upon 

149 ;  Voorhees  t;.  Earl,  2  Hill,  288 ;  Gary  a  breach  thereof,  rescind  the  contract,  and 

V.  Gmman,  4  Hill,  626  ;  Comstock  J.  in  recover  back  the  amount  of  his  pnrchase- 

Muller  V.  £no,  14  N.  Y.  601 ;  Lattin  v.  money,  as  in  case  of  fraud."     Foster  J.  in 

Davis,  Hill  &  Denio,  9,  16 ;  Ease  v.  John,  Morse  v.  Brackett,  98  Mass.  209;  and  in 

10  Watts,  109 ;  Freyman  v,  Enecht,  78  Boardman  v.  Spooner,  13  Allen,  361. 
Penn.  St.  141 ;  Lightbum  v.  Cooper,  1  But  if  the  purchaser  does  this,  he  must 
Dana,  273 ;  Allen  v.  Anderson,  3  Humph«  first  return  the  property  sold,  or  do  everj- 
581 ;  Williams  v.  Hart,  2  Humph.  68  ;  thing  in  his  power  requisite  to  a  complete 
West  V.  Cutting,  19  Vt.  536;  Mayer  v.  restoration  of  the  property  to  the  vendor, 
Dwinel),  29  Vt.  298  ;  Day  v.  Pool,  52  N.  and  without  this  he  cannot  recover.  Shaw 
T.  416,  419  ;  Fuentes  v.  Caballero,  1  La.  C.  J.  in  Dorr  v.  Fisher,  1  Cush.  274  ;  Con- 
An.  27;  Rust  v.  Eckler,  41  N.  Y.  488;  ner  v.  Henderson,  15  Mass.  319;  Eimball 
Matteson  v.  Holt,  45  Vt.  336 ;  Hoadley  v,  v.  Cunningham,  4  Mass.  502 ;  Perley  v. 
House,  32  Vt.  180  ;  Milton  v,  Rowland,  Balch,  23  Pick.  283.    He  must  rescind  the 

11  Ala.  732;  Scrantonv.  Mechanics' Trad-'  entire  contract  and  restore  the  whole  of 
ing  Co.  37  Cal.  130.  But  in  Massachu-  the  property  sold.  Bigelow.C.  J.  in  Morse 
setts  and  some  other  states  the  purchaser  v.  Brackett,  98  Mass.  207.  Such  a  restora- 
has  a  right  to  rescind  the  contract  and  tion  of  the  goods,  and  of  all  other  benefits 
return  the  goods  in  all  cases  of  a  breach  derived  ftrom  the  sale,  is  a  direct  condition, 
of  warranty  express  or  implied.  The  same  without  a  compliance  with  which  the  ven- 
rule  has  been  adopted  in  Iowa.  Rogers  v.  dee  cannot  rescind  the  contract  and  recover 
Hanson,  35  Iowa,  283.  See  Aultman  t;.  back  the  money  or  other  property  paid  or 
Theirer,  34  Iowa,  272.  In  Perley  v.  Balch,  delivered  on  the  contract  Shaw  C.  J.  in 
23  Pick.  283,  which  was  an  action  on  a  Dorr  v,  Fisher,  1  Cush.  274 ;  Bartlett  v, 
promissory  note  given  for  the  price  of  an  Drake,  100  Mass.  176;  Hunt  v.  Sackett, 
ox  sold  to  the  defendant,  it  was  adjudged  31  Mich.  18.  In  Bryant  v.  Isbnrgh,  13 
that  the  jury  were  rightly  instructed  that  Gray,  607  (1859),  it  was  decided  that  a 
if,  on  the  sale  of  the  ox,  there  was  fraud,  breach  of  an  express  warranty  of  sound- 
er cm  express  warranty  and  a  breach  of  it,  ness  upon  the  sale  of  a  horse  authorises 
the  defendant  might  avoid  the  contract  by  the  purchaser  to  rescind  the  contract  and 
returning  the  ox  within  a  reasonable  time,  return  the  horse,  although  there  was  no 
and  that  this  would  be  a  defence  to  the  express  agreement  to  that  efiect,  and  no 
action.  See  Conner  v,  Henderson,  15  fraud.  Mr.  Justice  Metcalf,  giving  tHe 
Mass.  319;  Ejmball  v.  Cunningham,  4  opinion  of  the  court  in  this  case,  stated 
Mass.  502 ;  Carter  o.  Walker,  2  Rich.  40.  that  the  principle  of  this  decision  had 
Shaw  C.  J.  in  Dorr  v.  Fisher,  1  Cush.  been  understood  and  practised  npon  as 
271,  274,  said:  "A  warranty  is  not  the  law  of  Massachusetts  for  more  than 
strictly  a  condition,  for  it  neither  sua-  forty  years;  and  that  until  1831,  when  a 
pends  nor  defeats  the  completion  of  the  contrary  opinion  was  expressed  by  the 
sale,  the  vesting  of  the  thing  sold  in  the  court  of  king's  bench,  in  Street  v.  Blay, 
vendee,  nor  the  right  to  the  purchase-  8  B.  &  Ad.  461,  the  law  of  England  upon 
money  in  the  vendor.  And,  notwithstand-  the  point  had  been  supposed  to  be  the  same. 
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§  889.  In  the  recent  case  of  Heyworth  v.  Hutchinson  (6)  the 
buyer  was  held  bound  to  accept  the  goods,  although  the  Hevworth 
property  had  not  parsed  to  hirn^  althouga  he  nod  not  had  iuson. 
an  opportunity  of  inspection  before  purchase^  and  al-  Bayer  held 
though  the  goods  were  much  inferior  in  quality  to  the  war-  accept 
ranty  in  the  written  contract.     The  case  turned  on  the  fn  an%*x-^ 
meaning  of  the  written  contract ;  but  the  dicta  of  the  ^^^J^P^* 
judgres  would  seem  to  imply  that  the  same  decision  would   although 

-  i!iii»  not  equal  to 

be  given  in  the  case  of  any  contract  for  the  sale  of  spe-  warranty. 
cific  goods.  The  defendant  bought  a  quantity  of  wool,  '^413 
bales  greasy  Entre  Rios,  at  lO^d,  per  pound,  to  arrive  ex  Stige^ 
or  any  vessel  they  may  be  transshipped  in,  and  subject  to  the 
wool  not  being  sold  in  New  York,  before  advice  reaches  the  con- 
signees to  send  the  wool  forward  here.  The  wool  to  be  guaran- 
tied about  similar  to  samples  in  Perkin's  and  Robinson's  posses- 
sion, and  if  any  dispute  arises  it  shall  be  decided  by  the  selling 
brokers,  whose  decision  shall  be  final,  &c."  On  arrival  it  was 
found  by  the  brokers  that  180  bales  were  not  as  good  as  the  orig- 
inal samples  by  2d.  It  pound ;  201  bales  not  as  good  by  l^d.  a 
pound ;  and  thirty-two  bales  not  as  good  by  ^d.  per  pound.     The 

buyer  on  inspecting  the  wool  refused  to  take  it,  and  after  due  no- 
lo Maryland,  the  parchaaermay  either  sue  and  at  an  end,  which  is  a  sufficient  de- 
ibr  a  breach  of  warranty,  without  return-  fence  to  an  action  brought  by  the  vendor 
ing  the  goods,  or  he  may  rescind  the  con-  for  the  purchase-money,  or  to  enable  the 
tract  by  returning  or  offering  to  return  them  purchaser  to*maintain  an  action  for  money 
within  a  reasonable  time,  and  sue  for  and  had  and  received,  in  case  the  purchase- 
recover  back  the  purchase-money.  This  money  has  been  paid.  The  consequences 
reasonable  time  for  rescinding  the  sale  by  are  the  same  where  the  sale  is  absolute, 
returning  or  offering  to  return  the  goods,  and  the  vendor  afterwards  consents,  un- 
18  to  be  computed  from  the  time  the  un-  conditionally,  to  take  back  the  property, 
soundness  is  discovered,  and  not  from  the  because  in  both  the  contract  is  rescinded 
date  of  the  contract.  Taymon  v.  Mitchell,  by  the  agreement  of  the  parties,  and  the 
1  Md.  Ch.  496 ;  Hyatt  v.  Boyle,  5  Gill  &  purchaser  is  well  entitled  to  retain  the 
J.  121 ;  l^ranklin  v.  Long,  7  Gill  &  J.  407,  purchase-money  in  the  one  case,  or  to  re- 
419 ;  Kutter  v.  Blake,  2  Harr.  &  J.  353.  cover  it  back  in  the  other.  Washington 
See  Matteson  r.  Holt,  45  Vt.  341 ;  Gates  J.  in  Thornton  v,  Wynn,  12  Wheat.  183, 
V.  Bliss,  43  Vt.  299.  The  rule  in  Maine  is  193.  If  the  goods  have  been  returned, 
similar.  Marston  v.  Knight,  29  Maine,  341.  after  payment  of  the  price,  the  purchaser 
The  purchaser  must  use  proper  diligence  will  be  entitled  to  recover  back  the  whole 
in  rescinding  the  sale.  Cutler  t7.  Gilbreth,  price  paid.  See  Conner  v.  Henderson,  15 
53  Maine,  176.  If,  upon  a  sale  with  a  Mass.  319;  Kimball  v.  Cunningham,  4 
warranty,  or  if  by  the  special  terms  of  the  Mass.  502  ;  Perley  v.  Balch,  23  Pick.  283  ; 
contract  the  purchaser  is  at  liberty  to  return  Taymon  v.  Mitchell,  1  Md.  Ch.  496.] 
the  article  sold,  an  offer  to  return  it  is  equiv-  (6)  L.  R.  2  Q.  B.  447  ;  36  L.  J.  Q.  B. 
alent  to  an  oflSsr  accepted  by  the  vendor,  270. 
and,  in  that  case,  the  contract  is  rescinded 
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tice  to,  and  under  protest  from  him,  the  brokers  awarded  that  he 
should  take  it  at  the  above  allowances.  The  second  count  of  the 
declaration  alleged  this  decision  of  the  brokers  as  an  award  after 
due  arbitration.  One  of  the  brokers  deposed  at  the  trial  that  the 
wool  was  not  ^^  about  similar  to  samples/'  and  that  was  the  reason 
for  making  the  allowances.  The  defendant  was  held  bound  to 
accept  under  the  award.  Among  the  dicta^  however,  were  the 
following,  some  of  which,  if  taken  literally,  go  farther,  it  is  sub- 
mitted, than  has  yet  been  determined  by  any  direct  authority. 
Cockbum  C.  J.  said :  ^^  This  contract  is  for  the  sale  of  specific 
wools  to  arrive  by  a  particular  ship ;  they  are  ear-marked  so  as  to 
prevent  the  contract  applying  to  any  other  wools ;  and  they  are 
guarantied  as  about  similar  to  samples.  If  the  matter  stood  there, 
this  being  a  sale  of  specific  goods^  though  with  a  warranty^  there 
would  not  be  any  right  or  power  on  the  part  of  the  buyer  to  reject 
the  goods  on  the  ground  of  their  not  being  cor^ormable  to  the  samn 
pies;  but  the  buyer's  remedy  would  be  either  by  a  cross  action 
on  the  warranty,  or  by  giving  the  inferiority  in  evidence  in  reduc- 
tion of  damages."  Blackburn  J.  put  his  judgment  on  the  ground 
of  the  written  contract,  and  said  as  to  the  clause  of  warranty : 
**  Now  such  a  clause  may  be  a  simple  guaranty  or  warranty,  or  it 
may  be  a  condition.  Generally  speaking,  when  the  contra^  is  as 
to  any  goods^  such  a  clause  is  a  condition  going  to  the  essence  of 
the  contract ;  but  when  the  contract  is  as  to  specific  goods^  the 
clause  is  only  collateral  to  the  contract,  and  is  the  subject  of  a 
cross  action,  or  matter  in  reduction  of  damages."  Lush  J.  said : 
"  This  was  not  a  contract  to  supply  any  goods  answering  the  de- 
scription, but  a  contract  to  sell  specific  goods^  with  a  vrarranty  of 
their  being  about  similar  to  sample ;  and  clearly  by  the  general 
law  there  was  no  power  in  the  buyer  to  reject  them^  because  they 
did  not  answer  the  description."  When  Heyworth  v.  Hutchinson 
was  cited  in  Az^mar  v.  Casella,  ((?)  Blackburn  J.  said  that  the  de- 
cision was  quite  consistent  with  the  judgment  in  the  latter  case, 
because  **  the  wool  which  arrived  was  of  the  same  kind  or  char- 
acter as  that  contracted  for,  but  inferior  only  in  quality." 

§  890.  It  is  very  difficult  to  understand  the  reason  for  the  dis- 
Remarks  tiuction  Suggested  in  the  above  dicta  of  the  eminent 
^cta^in  ]^^S^  of  the  quceu's  bench  if  intended  to  apply  to  cases 
this  case,     ^here  the  specific  chattels  have  never  been  in  a  condition 

(c)  L.  B.  2  C.  P.  677,  in  Cam.  Scacc. ;  86  L.  J.  C.  P.  263. 
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to  be  inspected  by  the  bayer,  and  where  the  property  has  not 
passed  to  him.  The  cases  in  which  it  has  been  held  that  on  the 
sale  of  a  specific  chattel  the  bayer's  remedy  is  confined  to  a  cross 
action  or  to  a  defence  by  way  of  redaction  of  the  price,  are  all 
cases  of  the  bargain  and  sale  of  a  special  chattel  unconditionally^ 
where,  consequently,  the  property  had  become  vested  in  the 
buyer;  but  no  similar  case  of  an  executory  contract  has  been 
found ;  no  case  in  which  the  buyer  has  been  held  bound  to  accept 
goods  which  required  to  be  weighed  before  delivery,  and  in  which, 
therefore,  the  property  remained  in  the  vendor,  if  they  were  not 
equal  in  quality  to  the  sample  by  which  they  were  bought.  In 
justice  and  principle  there  seems  to  be  no  difference  between  a 
vendor's  saying,  "  I  will  sell  you  100  bales  of  wool  at  lOrf.  a  pound, 
warranted  equal  to  this  sample,"  and  his  saying,  *'*'  I  will  sell 
you  100  bales  of  wool  marked  with  my  name,  which  I  have  on 
board  the  ship  Stige^  now  at  sea,  at  10(2.  a  pound,  warranted  equal 
to  this  sample."  Why  should  the  vendor  have  the  right  to  reject 
the  goods,  if  inferior  in  quality  to  the  sample,  in  the  former  case, 
and  not  in  the  latter  ?  In  neither  instance  has  he  an  opportunity 
to  inspect,  and  in  neither  does  the  reason  exist  on  which  the  opin- 
ion rested  in  Street  v.  Blay,  (df)  where  the  court  specially  put  the 
doctrine  on  the  ground  that  the  property  had  passed.  The  lan- 
guage is  as  follows :  ^^  Where  the  property  in  the  specific  chattel 
has  passed  to  vendee,  and  the  price  has  been  paid,  he  has  no  right, 
upon  the  breach  of  the  warranty,  to  return  the  article  and  revest 
the  property  in  the  vendor y  ....  but  must  sue  upon  the  war- 
ranty unless  there  has  been  a  condition  in  the  contract  authoriz- 
ing the  return,  or  the  vendor  has  received  back  the  chattel,  and 

has  thereby  consented  to  rescind  the  contract It  is  clear 

that  the  purchaser  cannot  by  his  own  act  alone,  unless  in  the  ex- 
cepted cases  above  mentioned,  revest  the  property  in  the  seller  and 
recover  the  price,  when  paid,  on  the  ground  of  the  total  failure  of 
consideration  ;  and  it  seems  to  follow  that  he  cannot  by  the  same 
means  protect  himself  from  the  payment  of  the  price  on  the  same 

ground It  is  to  be  observed  that  although  the  vendee  of  a 

specific  chattel  delivered  with  a  warranty ^  may  not  have  a  right  to 
return  it,  the  same  reason  does  not  apply  to  the  case  of  eocecutory 
contracts^  where  an  article,  for  instance,  is  ordered  from  a  manu- 

(d)  2  B.  &  Ad.  456.    See,  also,  Heilbatt  v,  Hickson,  L.  R.  7  C.  P.  438 ;  anU, 
§651. 


830  BBEACH  OF  THE  CONTRACT.  [BOOK  V. 

facturer,  who  contracts  that  it  shall  be  of  a  certain  quality,  or  fit 
for  a  certain  purpose,  and  the  article  sent  as  such  is  never  com- 
pletely accepted  by  the  party  ordering  it Nor  would  the 

purchaser  of  a  commodity^  to  be  afterwards  delivered  according  to 
sample^  he  bound  to  receive  the  bulk  which  may  not  agree  with  it. 
§  891.  In  every  one  of  the  cases  cited  in  the  books  as  authority 
for  the  proposition  that  ihe  buyer  cannot  refuse  acceptance  of  a 
specific  chattel  sold,  on  the  ground  of  breach  of  warranty  of  qual- 
ity, the  contract  was  a  bargain  and  sale,  and  the  property  in 
Toaimin  o.  the  specific  chattel  had  passed,  (e)  In  Toulmin  v.  Hed- 
Hedley..      j^y  ^^^  j^  ^^  j^^j^  j^y  Cresswell  J.  that  the  purchaser  of 

a  specific  cargo  of  guano  had  a  right  to  inspect  it  on  arrival  and 
reject  it,  if  not  equal  in  quality  to  ^^  average  imports  in  Ichaboe  *' 
as  warranted ;  and  in  Mondel  v.  Steel  (9)  the  well-considered 
opinion  of  the  court,  as  delivered  by  Parke  B.  (post^  §  898),  gives 
as  the  reason  why  a  purchaser  is  driven  *to  a  cross  action  on  a 
warranty,  <^  that  the  property  has  vested  in  him  indefeasibly. 

§  892.  It  is  submitted,  therefore,  that  the  dicta  of  the  learned 
judges,  in  Heyworth  1;.  Hutchinson,  must  be  taken  as  referring  to 
cases  of  bargain  and  sale^  not  to  executory  contracts^  (A)  unless 
there  be  something  in  the  terms  of  the  agreement  to  show  that 
the  buyer  had  consented  to  take  the  goods  at  a  reduced  price,  if 
they  turned  out  to  be  inferior  to  the  quality  warranted. 

(€)  Weston  V.  Downes,  Dong.  2S ;  Qom-  (/)  S  C.  &  K.  1»7. 

pertz  v.  Denton,  1  C.  &  M.  207  ;  Mnmy  {g)  8  M.  &  W.  858. 

V.Mann,  2  Ex.  538;  Parsons  v.  Sexton,  (A)  The  learned  editor  of  the  last  edition 

4  C.  B.  899 ;  Dawson  v,  Collis,  10  C.  B.  of  Chittj  on  Contracts  seems  to  take  a 

523 ;  20  L.  J.  C  P.  116  ;  Payne  v.  Whale,  different  view,  p.  427. 
7  East,  274 ;  Cutter  v.  Powell,  2  Sul  L. 
C.  26,  and  notes. 
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price,  or  for  damages  for  breach 
of  contract 

If  breach  of  warranty  of  qaality, 
the  buyer  has  three  remedies : 

First,  the  right  to  reject  the  goods 
if  the  property  has  not  passed  to 
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or  complain  of  the  quality,  will 
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If  vendor  has  agreed  to  take  back 
the  chattel  if  faulty,  buyer  must 
offer  to  return  it  as  soon  as  &ults 
are  discovered      .... 

Buyer  loses  his  right  of  returning 
goods,  if  by  his  acts  or  conduct 
he  has  accepted  them  . 

But  retains  his  other  remedies 

Buyer  cannot  plead  breach  of  war- 
ranty in  reduction  of  a  bill  or 
note  given  for  the  price 

General  rule  as  to  measure  of  dam- 
ages on  breach  of  warranty 

Buyer  may,  in  certain  cases,  re- 
cover costs  of  defence  against  his 
vendee,  as  damages  for  breach  of 
his  vendor's  warranty .        .        .      903 

And  damages  may  be  recovered  by 
the  buyer,  for  which  he  is  liable 
to  his  sub-vendees  before  actual 
payment  to  them  .        .      903 
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§  893.  After  the  goods  have  been  delivered  into  the  actual 
possession  of  the  buyer,  the  performance  of  the  vendor's  duties 
may  still  be  incomplete  by  reason  of  the  breach  of  some  of  the  war- 
ranties, express  or  implied,  whether  of  title  or  quality,  to  which 
he  has  bound  himself  by  the  contract.  If  the  breach  be  Breach  of 
of  the  warranty  of  title,  the  buyer  may  either  bring  his  of  titie.^ 
action  for  the  return  of  the  price  on  the  ground  of  failure  of  the 
consideration  for  which  the  price  was  paid,  as  in  Eichholz  v.  Ban- 
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ister,  ante^  §  635,  or  he  may  sue  in  damages  for  breach  of  the 
vendor's  promise  as  in  all  other  cases  of  breach  of  contract. 

§  894.  Where  the  goods  delivered  to  the  buyer  are  inferior  in 
Breach  of  quality  to  that  which  was  warranted  by  the  vendor,  the 
of^SSity.  ^^y^^  has  the  choice  of  three  remedies:  First.  He  may 
Three  rem-  Tcf  use  to  accept  the  goods,  and  return  them,  except  in 
^i^*  the  case  of  a  specific  chattel  in  which  the  property  has 

passed  to  him,  as  explained  in  the  preceding  chapter.  Secondly. 
He  may  accept  the  goods  and  bring  a  cross  action  for  the  breach 
of  the  warranty.  Thirdly.  If  he  has  not  paid  the  price,  he  may 
plead  the  breach 'of  warranty  in  reduction  of  the  damages  in  the 
action  brought  by  the  vendor  for  the  price,  (a) 

§  895.  That  the  buyer,  where  the  property  has  not  passed  to  him^ 
iflt  Right  may  reject  the  goods  if  they  do  not  correspond  in  qual- 
the  goodB.  ity  with  the  warranty,  seems  to  be  the  necessary  result 
of  the  principles  established  heretofore  in  the  chapters  on  De> 
livery  and  Acceptance.  The  buyer's  obligation  to  accept  depends 
on  the  compliance  by  the  vendor  witK  his  obligation  to  deliver. 
In  an  executory  agreement  for  sale  with  a  warranty  of  quality,  as, 
for  example,  in  a  sale  by  sample,  it  is  part  of  the  vendor's  prom- 
ise to  furnish  a  bulk  equal'  in  quality  to  the  sample ;  and  in  gen- 
eral this  must  operate  as  a  condition  precedent.  If  the  buyer 
has  inspected  goods,  and  agreed  to  buy  them,  it  may,  perhaps,  be 
inferred  that  a  warranty  of  quality  is  an  independent  contract, 
collateral  to  the  principal  bargain,  and  only  giving  rise  to  a  cross 
action  for  the  breach,  ante  §§  561  et  seq.  But  where  the  buyer 
has  agreed  to  buy  goods  that  he  has  never- seen,  nor  had  an  oppor- 
tunity of  inspecting,  on  the  vendor's  warranting  that  they  are 
of  a  specified  quality,  nothing  seems  clearer  than  that  this  war^ 
ranty  is  not  an  independent  contract,  but  is  a  part  of  the  original 

(a)  [Morrill  v.  Nightingale,  39  Wise,  made  in  such  a  case,  the  court  rely  very 
247.  The  case  of  Carey  v,  Guillow,  105  much  upon  the  **  tendency  of  modem 
Mass.  18,  goes  still  farther,  and  holds  judicial  decisions  to  avoid  circuity  and 
that  in  an  action  of  tort,  for  false  and  multiplicity  of  actions,  by  allowing  mat- 
fraudulent  representations  of  the  defendant  ters  g;rowing  out  of  the  same  transaction 
in  exchanging  horses  with  the  plaintiff,  to  be  given  in  evidence,  by  way  of  defence, 
concerning  the  horse  which  he  delivered  to  instead  of  requiring  a  cross  action,  when 
the  plaintiff  in  the  exchange,  the  defend-  it  can  be  done  without  a  violation  of  prin- 
ant  may  recoup  damages  for  lilce  repre-  dple  or  great  inconvenience  in  practice." 
sentations  made  to  him  in  the  transaction,  But  see  Odom  v,  Harrison,  I  Jones  (N. 
by  the  plaintiff,  concerning  the  other  Car.),  402,  which  seems  contra,] 
horse.     In   allowing  this  defence  to  be 
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contract,  operating  as  a  condition,  and  that  what  the  buyer 
intends  when  accepting  the  offer  is,  ^^I  agree  to  buy  IF  the 
goods  are  equal  to  the  quality  you  warrant."  (J)  Accordingly  the 
learned  author  of  the  Leading  Cases  thus  expresses  the  rules  de- 
duced from  the  authorities :  (c)  "  A  warranty,  properly  so  called, 
can  only  exist  where  the  subject-matter  of  the  sale  is  ascertained 
and  existing,  80  as  to  be  capable  of  being  inspected  at  the  time  of 
the  contract^  and  is  a  collateral  engagement  that  the  specffic  thing 
so  sold  possesses  certain  qualities,  but  the  property  passing  by  the 
contract  of  sale,  a  breach  of  the  warranty  cannot  entitle  the  ven- 
dee to  rescind  the  contract  and  revest  the  property  in  the  vendor 

without  his  consent But  where  the  subject-matter  of  the 

sale  is  not  in  existence,  or  not  ascertained  at  the  time  of  the  con- 
tract, an  engagement  that  it  shall,  when  existing  or  ascertained, 
possess  certain  qualities,  is  not  a  mere  warranty,  but  a  condition, 
the  performance  of  which  is  precedent  to  any  obligation  upon  the 
vendee  under  the  contract,  because  the  existence  of  those  qualitieSy 
being  part  of  the  description  of  the  thing  sold^  becomes  essential  to 
its  identity^  and  the  vendee  cannot  be  obliged  to  receive  and  pay 
for  a  thing  different  from  that  for  which  he  contracted."  The 
same  reasoning  which  applies  to  a  thing  not  yet  existing,  or  not 
yet  ascertained,  would  seem  equally  applicable  to  goods  in  a  dis- 
tant country,  or  on  the  high  seas,  beyond  the  possible  reach  of  the 
buyer's  inspection. 

§  896.  In  the  absence  of  some  such  express  stipulation  as  was 
contained  in  Hey  worth  v.  Hutchinson,  ante^  §  889,  it  is  therefore 
a  complete  defence  for  the  buyer  to  show  that  in  such  a  sale  the 
delivery  offered  was  not  in  accordance  with  the  promise.  (<i)  And 
the  buyer  may  even  reject  the  goods,  if  the  vendor  refuses  him  an 
opportunity  for  inspection  when  demanded  at  a  reasonable  time, 
although  the  vendor,  a  few  days  afterwards,  offers  them  for  in- 
spection ;  as  was  decided  in  Lorymer  v.  Smith,  ante,  §  694.  In 
actual  practice,  the  only  difficulty  which  arises  in  these  cases 
grows  out  of  controversies  whether  the  buyer  has  actually  accepted 
the  goods  and  thus  become  owner.     On  this  point  the  cases  show 

(b)  [As  to  the  remedy  of  the  purchaser,  (d)  Street  v.  Blay,  2  B.  &  Ad.  456  ; 
when  goods  ordered  have  been  sent  to  Sanders  v.  Jameson,  2  C.  &  K.  557 ;  Cooke 
him,  but  not  according  to  order,  and  he  v.  Riddelien,  I  C.  &  E.  561 ;  Heilbntt  v. 
has  been  pat  to  expense  in  regard  to  Hickson,  L.  B.  7  C.  P.  438 ;  [Comstock  J. 
them,  see  Barrett  v.  Terry,  42  Greo.  283.]  in  Mailer  v.   £no,  UN.  Y.  601,  602; 

(c)  Vol.  2,  p.  27.  Butler  v.  Northumberland,  50  N.  H.  33.] 
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that  acceptance  does  not  take  place  by  mere  retention  of  the  goods 
for  the  time  necessary  to  examine  or  test  them,  nor  by  the  con- 
sumption of  so  much  as  is  necessary  for  such  examination  and 
testing  ;  and  it  is  always  a  question  of  fact  for  the  jury,  whether 
the  goods  were  kept  longer,  or  whether  a  larger  quantity  was 
consumed  than  was  requisite  to  enable  the  buyer  to  decide  whether 
he  would  accept  or  reject,  (e) 

§  897;  The  second  proposition,  that  the  buyer  may,  after  receiy- 
The  bay-  ^°S  ^^^  accepting  the  goods,  bring  his  action  for  dam- 
for*dam° "  ^®^»  ^^  ^^*®®  ^^®  quality  is  inferior  to  that  warranted  by 
ages  after  the  vendor,  needs  no  authority.  It  is  taken  for  granted 
been  ac-  in  all  the  cases,  there  being  nothing  to  create  an  excep- 
^^  tion  from  the  general  rule,  that  an  action  for  damages 

lies  in.  every  case  of  a  breach  of  promise  made  by  one  man  to 
another,  for  a  good  and  valuable  consideration.  (/) 

§  898.  The  third  remedy  of  the  buyer,  with  an  exposition  of 
The  bay-  ^^  whole  law  ou  the  subject,  cannot  be  better  presented 
Sf 'i"  d  ^^^^  ^y  extracts  from  the  lucid  decision  given,  in  behalf 
breach  of  of  the  exchequer  of  pleas,  by  Parke  B.  in  Mondel  v, 
in  diminu-  Steel,  (jf)  In  that  case  the  action  was  by  the  buyer  for 
price?  damages  for  breach  of  an  express  warranty  in  the  qual- 

Mondei  v.  ity  of  a  ship  built  under  written  contract.  The  defend- 
^^®***  ant  pleaded  in  effect,  that  the  buyer  had  already  recov- 
ered damages  by  setting  up  the  breach  of  warranty  in  defence 
when  sued  for  the  price  of  the  ship.  The  damages  claimed  in  the 
declaration  were  special,  and  were  alleged  to  result  from  defects 
in  the  fastenings,  whereby  the  vessel  was  so  much  strained  as  to 
require  refastening  and  repair,  so  that  the  plaintiff  was  deprived 
of  the  use  of  the  vessel  while  undergoing  repairs.  A  general  de- 
murrer to  the  plea  was  sustained,  and  per  cur. :  "  Formerly  it  was 
the  practice,  where  an  action  was  brought  for  an  agreed  price  of 
a  specific  chattel  sold  with  a  warranty^  or  of  work  which  was 
to  be  performed  according  to  contract,  to  allow  the  plaintiff  to 
recover  the  stipulated  sum,  leaving  the  defendant  to  a  cross  ac- 

(e)  See  the  cases  reviewed,  ante,  §§  595,  opportanitj  to  ascertain  the  facts.   Boagh- 

596.     [When  goods  of  a  specific  kind  are  ton  r.  Standish,  48  Yt.  594.] 

ordered,  and  those  received  do  not  answer  {/)  See  the  opinions  of  the  judges  in 

the  description,  the  party  giving  the  order  Poulton  v.  Lattimore,  9  B.  &  C.  259  ;  [Gil* 

may  reject  and  return  the  goods  ;  but  if  he  son  v.  Bingham,  43  Yt.  410.] 

would  avail  himself  of  this  right,  he  must  (g)  8  M.  &  W.  858 ;  and.  see  Bigge  v. 

do  it  promptly  as  soon  as  he  has  time  and  Burbidge,  15  M.  &  W.  598. 
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tion  for  breaoh  of  the  warranty ;  in  which  action,  as  well  the  dif- 
ference   between  the  price  contracted  for  and  the  real  value  of 
the  articles  or  of  the  work  done  as  any  consequential  damage, 
might  have  been  recovered ;  and  this  course  was  simple  and  con- 
sistent.    In  the  one  case,  the  performance  of  the  warranty  not 
being  a  condition  precedent  to  the  payment  of  the  price,  the  de- 
fendant who  received  the  chattel  warranted  has  thereby  the  prop- 
erty  vented  in  him  indefeadbly^  and  is  incapable  of  returning  it 
back;  he  has  all  that  he  stipulated  for  as  the  condition  of  paying 
the  price,  and  therefore  it  was  held  that  he  ought  to  pay  it,  and 
seek  his  remedy  on  the  plaintiff's  contract  of  warranty.  (A)     In 
the  other  case  the  law  appears  to  have  construed  the  contract  as 
not  importing  that  the  performance  of  every  portion  of  the  work 
should  be  a  condition  precedent  to  the  payment  of  the  stipulated 
price,  otherwise  the  least  deviation  would  have  deprived  the  plain- 
tiff of  the  whole  price ;  and  therefore  the  defendant  was  obliged 
to  pay  it,  and  recover  for  any  breach  of  contract  on  the  other 
side.     But  after  the  case  of  Basten  v.  Butter  («)  a  different  prac- 
tice began  to  prevail,  and  being  attended  with  much  practical 
convenience,  has  been  since  generally  followed ;  and  the  defend- 
ant is  now  permitted  to  show  that  the  chattel,  by  reason  of  the 
non-compliance  with  the  warranty  in  the  one  case,  and  the  work 
in  consequence  of  the  non-performance  of  the  contract  in  the 
other,  were  diminished  in  value The  rule  is  that  it  is  com- 
petent for  the  defendant  not  to  set  off  by  a  procedure  in  the  nature 
of  a  cross  action  the  amount  of  damages  which  he  has  sustained 
by  breach  of  the  contract,  but  simply  to  defend  himself  by  show- 
ing  how  much  less  the  subject-matter  of  the  action  was  worth  by 
reason  of  the  breach  of  contract,  (Jc)  and  to  the  extent  that  he 
obtains,  or  is  capable  of  obtaining,  an  abatement  of  price  on  that 
account,  he  must  be  considered  as  having  received  satisfaction  for 
the  breach  of  contract,  and  is  precluded  from  recovering  in  another 
action  to  that  content  but  no  more^  (J)     This  case  is  the  leading 

(A)  \Antt,  §  888,  note  (a).]  309  ;  Howie  r.  Rea,  70  N.  Car.  559 ;  Roae- 
(i)  7  East,  479.  brook  v.  Runals,  25  Wise.  415 ;  Parker 
(h)  [Walker  v.  Hoisington,  43  Vt.  608 ;  v.  Pringle,  2  Strobh.  242 ;  Butler  t;.  North- 
Mailer  V.  Eno,  14  N.  Y.  597 ;  Harrington  umberland,  50  N.  H.  33 ;  Goodwin  v. 
V.  Stration,  22  Pick.  510 ;  Dorr  v.  Fisher,  Morse,  9  Met.  278 ;  Reab  &.  McAllister, 
1  Cush.  275;  Mixer  r.  Cobum,  11  Met  8  Wend.  108;  Still  v.  Hall,  20  Wend.  51 ; 
561 ;  Wentworth  v.  Dows,  117  Mass.  14,  Battermanv.  Pierce,  3  Hill,  171.] 
15;    Hodgskins  v.  Moulton,    100  Mass.  (/)  [In  Cook  v.  Castner,  9  Cush.  266,  it 
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case  now  always  cited  for  establishing,  first,  that  the  buyer  may 
set  up  the  defective  quality  of  the  warranted  article  in  diminution 
of  the  price ;  and,  secondly,  that  he  must  bring  a  cross 
bring  cross  action,  if  he  desires  to  claim  special  or  consequential 
J^°i  ^**'  damages,  which  action  is  not  barred  by  reason  of  his 
damages,  having  obtained  a  diminution  of  price  in  a  previous  ac- 
tion brought  by  his  vendor,  (m) 

was  held  that  where  two  crosB  actions  are  tations  of  the  rendor  coDcerning  the  yalne 
tried  together,  one  for  the  price  of  prop-  of  the  goods,  and  the  vendor,  being  plain- 
erty  sold,  and  the  other  for  fraud  in  the  tiff,  has  recoYered  judgment  for  a  part 
▼en dor,  the  jury,  if  thej  find  the  fraud,  only  of  the  note,  the  purchaser  is  barred 
and  that  the  damages  equalled  or  exceeded  of  his  action  for  the  fidse  representationa. 
the  purchase-money,  may  render  a  verdict  See  O'Conner  v,  Yarney,  10  Gray,  231 ; 
for  the  defendant  in  the  first  action,  and  Fabbrizcotti  v.  Lannitz,  3  Sandf.  743.    In 
for  the  plaintiff  in  the  second  action,  for  O'Conner  v.  Yarney,  10  Gray,  231,  Shaw 
the  excess  of  such  damages,  if  any,  over  C.  J.  said :  "  A  party,  against  whom  an 
the  purchase-money.     If  the  damage  is  action  is  brought  on  a  contract,  has  two 
leas  than  the  price  sued  for,  it  should  go  modes  of  defending  himself.    He  may  al- 
in  reduction  of  the  price  in  the  first  action,  lege  specific  breaches  of  the  contract  de- 
and  the  verdict  should  be  for  the  defendant  clared  upon,  and  rely  on  them  in  defence, 
in  the  second  action.    But  the  defendant  But  if  he  intends  to  claim,  by  way  of  dam- 
in  the  action  for  the  goods  sold  and  de-  ages  for  non-performance  of  the  contract, 
livered,  being  the  plaintiff  in   the  cross  more  than  the  amount  for  which  he  is  sued, 
action,  is  not  entitled  to  have  damages  hemust  not  relyon  the  contract  in  defence, 
assessed  in  both    actions  for  the  same  but  must  bring  a  cross  action,  and  apply 
breach  of   contract;    nor  to  divide    his  to  the  court  to  have  the  coses  continued, 
claims  for  damage  as  he  may  see  fit  be-  so  that  the  executions  may  be  set  off.    He 
twcen  the  two.    Both  actions  being  tried  cannot  use  the  same  defence,  first  as  a 
together,  his  entire  damages  for  breaches  shield,  and  then  as  a  sword."    The  cor- 
of  the  contract  must  be  assessed  and  ap-  rectness    of  the   decision  in  Burnett  r. 
plied  first  to  cancel,  in  whole  or  in  part,  Smith,  supra,  was  recognized  in  Bodurtha 
the  sum  due  upon  the  contract  for  the  v.  Phelon,  13  Gray,  413.    But  this  last 
goods  delivered.    If  it  exceeded  that  bal-  case  was  an  action  brought  before  a  jus- 
ance,  the  excess  .would  be  returned  in  a  tice  of  the  peace,  on  a  note  given  for  the 
verdict  for  the  plaintiff  in  the  cross  action,  price  of  a  horse,  in  which  the  defendant 
If  not,  then  the  verdict  in  the  cross  action  relied  on  a  breach  of  warranty,  and  judg- 
must  be  for  the  defendant.    Wells  J.  in  ment  was  given  for  a  portion  of  the  note, 
Starr  Glass  Co.  v.  Morey,  108  Mass.  573.]  from  which  the  plaintiff  appealed  to  the 
(m)  See,  also,  Rigge  v.  Burbidge,  15  M.  court  of  conimon  pleas,  and  the  defendant 
&  W.  598 ;  Cutter  v.  Powell,  2  Sm.  L.  C.  was  there  defaulted.    It  was  held  that  the 
notes,  p.  26 ;  [Cook  v.  Castner,  9  Gush,  former  judgment  was  no  bar  to  an  action 
266 ;  Starr  Glass  Co.  v.  Morey,  108  Mass.  on  the  warranty.    A  similar  case  was  Bas- 
570,  573 ;  McKnight  v,  Devlin,  52  N.  Y.  com  v.  Manning,  52  N.  H.  132,  in  which 
402 ;  Beall  v.  Brown,  12  Md.  550.    But  the  plaintiff  brought  an  action  to  recover 
in  Burnett  v.  Smith,  4  Gray,  50,  it  was  damages  for  a  breach  of  warranty  in  the 
held  that,  if  in  an  action  against  the  pur-  sale  of  a  lot  of  cotton,  and  it  appeared 
chaser,  on   a  promissory  note  given  in  that  the  plaintiff  had  pleaded  the  facts 
payment  for  goods,  he  has  pleaded  want  of  upon  which  his  right  of  action  depended 
consideration,  by  reason  of  fietlse  represen-  in  defence,  pro  tanto,  of  a  suit  brought 
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§  899,  In  Davis  v.  Hedges  (n)  the  queen's  bench  followed 
Mondel  v.  Steel,  and  further  held  that  the  buyer  has  the  option 
of  setting  up  the  defective  quality  as  a  defence,  or  of  Davis «. 
maintaining  a  separate  action.     In   Poulton  v.  Latti-  pj^uit^^^^ 
more  (o)  the  buyer's  defence  in  an  action  for  the  price  LaiUmore. 
was  successful  for  the  whole  amount  of  the  price.    The  nevcd[£rom 
vendor  sued  to  recover  the  price  of  seed,  warranted  to  P*Jl*°f  *?y 
be  good  new  growing  seed,  part  of  which  the  buyer  had  price, 
sowed  himself,  and  the  remainder  was  sold  to  two  other  persons, 
who  proved  that  the  seed  was  worthless ;  that  it  had  turned  out 
to  be  wholly  unproductive:  and  that  they  had  neither  _ 

J         r  ^  J  ^       Bayer  may 

paid,  nor  would  pay  for  it.  (p)     It  was  further  held  in   defend  or 

'^  brincr  aC' 

this  case,  that  the  buyer  might  insist  on  his  defence  with-  tionior 

out  returning,  or  oflEering  to  return  the  seed,  (j)     And  waminty 

the  cases  cited  in  the  note  are  authorities  to  the  effect,   JjJ^^^^ 

that  not  only  may  the  breach  of  warranty  be  so  used  in  K?od8,  or 
•'        •'        ,  •'  giving  no- 

defence,  but  that  a  direct  action  by  the  buyer  may  be  tice  to 

vendor 

maintained  for  damages  for  the  breach,  without  notice 
to  the  vendor,  (r) 

against  him  for  the  price  of  the  cotton,  hj  319 ;  Perley  v.  Balch,  23  Pick.  283,  286 ; 
the  present  defendant,  in  another  state,  Wright  v.  Hart,  18  Wend.  454;  Mooklar 
and  then  he  afterwards  snfiered  judgment  o.  Lewis,  40  Ind.  1 ;  McKnight  v,  Devlin, 
to  go  against  him  hj  defanlt  in  that  suit,  52  N.  Y.  399,  402 ;  Sapona  Iron  Co.  v. 
offering  no  evidence  in  snpport  of  his  plea.  Holt,  64  N.  C.  335.] 
it  was  held  that  it  was  not  estopped  by  the  (q)  [Shepherd  o.  Temple,  3  N.  H.  455 ; 
record  and  proceedings  in  the  other  state  Bliss  v.  Negus,  8  Mass.  46 ;  Perley  v. 
from  maintaining  the  present  action.  In  Balch,  23  Pick.  283 ;  Stone  v.  Frost,  6 
an  action  for  the  price  of  property  sold  Lansing,  440.  See  Evans  v.  Gale,  21  N. 
where  the  defendant  set  up  a  breach  of  H.  245  ;  Mooklar  v,  Lewis,  40  Ind.  1 ;  Day 
warranty  in  defence  and  sncceeded,  it  was  v.  Pool,  52  N.  Y.  420 ;  Dounce  t^.  Dow, 
held  in  Virginia  that  he  could  not  after-  57  N.  Y.  16,  22;  Dill  v.  O'Ferrell,  45  Ind. 
wards  sue  for  other  damages  and  expenses  268.  But  if  the  goods  are  of  any  value, 
incurred  by  him  on  account  of  the  breach  such  defence  cannot  be  made  without  a 
of  warranty.  Huff  v,  Broyles,  26  Grat-  return.  Perley  v.  Balch,  23  Pick.  283. 
tan,  283.]  See  Kinney  v,  Kieman,  49  N.  Y.  164. 
(n)  L.  R.  6  Q.  B.  687.  In  Cook  v.  GUman,  34  N.  H.  556,  it  was 
(o)  9  B.  &  C.  259.  held  that  a  party  wishing  to  rescind  a  con- 
( p)  [It  is  not  a  defence  to  a  note  given  tract  on  the  ground  of  fraud  must  restore 
for  the  price  of  an  article  that  it  tarns  out  what  he  has  received.  If  the  subject-mat- 
to  be  of  no  value,  in  a  case  where  there  is  ter  received  is  the  note  of  the  third  person, 
no  warranty  and  no  fraud  in  the  sale,  and  it  is  not  returned,  it  will  not  be  ad- 
Bryant  V.  Pember,  45  Y t  487 ;  Boit  v.  missible  to  show  that  the  maker  was  in- 
Maybin,  52  Ala.  252  ;  Preston  v.  Dunham,  solvent  and  the  note  worthless,  as  a  ground 
52  Ala.  217.  See  Ricks  v,  Dillahunty,  8  of  rescinding  the  contract.] 
Porter,  133;  Johnson  v.  Titns,  ?  Hill  (N.  (r)  Fielder  v.  Starkin,  1  H.  Bl.  17; 
Y.),  606 ;  Conner  v,  Henderson,  15  Mass.  Pateshall  v.  Tranter,  3  Ad.  &  E.  103  ;  Bn- 
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Bnthis  §  900.  It  has  been  said,  however,  by  eminent  judges, 

doao'paises  ^^^  ^^^  3*^T^  ^*  *^®  *"*^  would  no  doubt  be  told,  that 

a  presump-  ^{jq  failure  either  to  return  the  goods,  or  to  notify  the 

•^rainst  vendor  of  the  defect  in  quality,  raises  a  strong  presump- 

Adams  v  *^^°  ^^^^  ^^®  Complaint  of  defective  quality  is  not  well 

Richards,  founded.  («)      In   Adams  v.  Richards  (t)  the   common 

vendor  has  P^^^  ^^^^  *^8,t  where  a  horse  had  been  sold  with  ex- 

W^^  *?  press  warranty  and  an  ascreement  to  take  him  back  if 

take  back     *  . 

the  chattel  found  faulty,  it  was  incumbent  on  the  purchaser  to  re- 

faaity  it  tum  the  horse  as  soon  as  the  faults  were  discovered^  un- 

retumedas  1^^  the  Seller  by  subsequent  misrepresentation  induced 

^t^  ^^  *t®  purchaser  to  prolong  the  trial,  (u)     But  the  right 

found.  jjQ  return  a  horse  for  breach  of  warranty  was  held  by  the 

fect^occure  exchequer  not  to  be  affected  by  an  accident  to  the  horse 

after  sale,  after  the  sale  without  any  default  in  the  buyer,  (rr) 

§  901.  The  buyer  will  also   lose  his  right  of  returning  goods 

Buyerioses  delivered  to  him  under  a  warranty  of  quality,  if  he  has 

retu"ning^  shown  by  his  conduct  an  acceptance  of  them,  or  if  he 

2^^^^^^  has  retained  them  a  longer  time  than  was  reasonable  for 

equivalent  a  trial,  or  has  consumed  more  than  was  necessary  for 

to  accept-  ^       '  ,  '^ 

ance,  testing  them,  or  has  exercised  acts  of  ownership,  as  by 

chanan  v.  Pamshaw,  2  T.  R.  745;  [Vin-  Prosser  r.  Hooper,  1  Moore,  106;  [Boor- 
cent  V.  Leland,  100  Mass.  482  ;  Kellogg  v.  man  v.  Jenkins,  12  Wend.  566;  Thornton 
Denslow,  14  Conn.  411 ;  Osborne  v.  Ful-  v.  Wynn,  12  Wheat.  183;  Sands  v.  Tay- 
lor, 14  Conn.  529 ;  Douglass  Axe  Manuf.  lor,  5  John.  396  ;  2  Kent,  4S0 ;  Kellogg  v. 
Co.  v.  Gardner,  10  Cnsh.  88;  Beebe  v.  Denslow,  14  Conn.  411.  But  to  have  this 
Robert,  12  Wend.  413 ;  Waring  v.  Mason,  effect  the  delay  mast  take  place  after  the 
18  Wend.  425 ;  Comstock  J.  in  Muller  v.  discovery  of  the  deficiency  in  the  goods. 
Eno,  14  N.  Y.  602 ;  Thom|>8on  v.  Botts,  8  Clements  v.  Smith,  9  Gill,  156.] 
Missou.  710;  Milton  v.  Bowland,  11  Ala.        {t)  2  H.  Bl.  573. 

732 ;  Taymon  v,  Mitchell,  1  Md.  Ch.  496 ;  (u)  [The  authority  of  Adams  v.  Rich- 
Carter  V,  Stennet,  10  B.  Mon.  250 ;  Parker  ards,  cited  in  the  text,  has  Iteen  denied, 
V,  Pringle,  2  Strobh.  242 ;  Kornegay  v.  and  the  doctrine  of  it  rejected,  in  a  late 
White,  10  Ala.  255 ;  Borrekins  v.  Bevan,  case  in  Massachusetts,  where  it  was  held 
3  Rawle,  23  ;  Cozzins  v.  Whitaker,  3  Stew,  that  a  purchaser  may  sustain  'an  action 
&  Port.  822 ;  Rntter  v,  Blake,  2  Harr.  &  upon  the  warranty,  without  a  return  of 
J.  350;  Cottle  v,  Wilson,  1  La.  An.  4;  the  property  sold,  although  by  the  con- 
Hills  V.  Bannister,  8  Cowen,  31 ;  Ross  v.  tract  of  sale  the  vendor  engaged  that  the 
Terry,  64  N.  Y.  613,  615  ;  Day  v.  Pool,  article  might  be  returned  if  it  did  not  ful- 
52  N.  Y.  416 ;  Parks  v.  Morris  Axe  &  fil  the  contract  Douglass  Axe  Manuf. 
Tool  Co.  54  N.  Y.  586.]  Co.  v.  Gardner,  10  Cush.  88 ;  McCormick 
(s)  Per  Lord  EUenborough  in  Fisher  v.  v.  Dunville,  36  Iowa,  645 ;  Seigworth  v. 
Samnda,  1  Camp.  190 ;  per  Lord  Lough-  Leflfel,  76  Penn.  St  476 ;  Mandel  v.  Bat- 
borough  in  Fielder  v.  Starkin,  supra;  ties,  21  Maine,  891.] 
Poolton  V.  Lattimore,  9  B.  &  C.  259 ;        {x)  Head  v.  Tattenall,  L.  R.  7  Ex.  7. 
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offering  to  resell  them,  (a:^)  all  ot  which  acts  show  an  agreement 
to  accept  the  goods,  (y)  but  do  not  constitute  an  aban-   but  not  hu 
donment  of  his  remedy  by  cross  action,  or  his  right  to  dies. 
insist  in  defence  upon  a  reduction  of  price,  (z) 

§  902.  The  buyer's  right  to  insist  on  a  reduction  of  price  on 
the  ground  of  breach  of  warranty  cannot  be  made  avail-   Buyer  can- 
able  if  he  has  given  a  negotiable  security  for  the  price,   breach  of 
and  the  action  is  brought  on  the  security.     He  is  driven   iJ*dSence 
in  such  a  case  to  a  cross  action  as  his  only  remedy.    The   [^^bi^gl** 
reason  is  that  the  law  does  not  permit  an  unliquidated   curity 
and  uncertain  claim  to  be  set  up  in  defence  against  the   the  price, 
liquidated  demand  represented  by  a  bill  or  note,  (a) 

(x^)  [Dounce  v.  Dow,  64  N.  Y.  411.]  was  negotiated  when  it  was  overdue  and 

(y)  Ante,  §§  703  et  seq.  dishonored.     Goodwin   v,  Morse,  9  Met. 

{z)  Mondel  i;.  Steel,  8  M.  &  W.  858 ;  278 ;   Hammatt  v.  Emerson,  27   Maine, 

Street  v.  Blay,  2  B.  &  Ad.  456 ;  Allen  v,  308 ;  McKnijrht  v.  Devlin,  52  N.  Y.  399, 

Cameron,  1  C.  &  M.  832.  401.     See  Aldrich  t;.  Stockwell,  9  Allen, 

(a)  See  the  exposition  of  the  law,  and  45.  The  purchaser,  under  these  circum- 
citation  of  authorities,  in  Byles  on  Bills,  stances,  is  entitled  to  have  so  much  de- 
126,  9th  ed. ;  Agra  &  Masterman's  Bank  ducted  from  the  amount  of  the  note  as 
V.  Leighton,  L.  B.  2  Ex.  56  ;  36  L.  J.'Ex.  the  goods,  by  reason  of  the  defects  in 
33.  [But  it  has  been  held  in  many  cases  them,  are  worth  less  than  they  would  have 
in  the  United  States,  that  where  the  goods  been  if  the  defects  had  not  existed;  but 
sold  appear  to  be  of  some  value,  and  are  he  is  not  entitled,  as  a  general  rule,  to  a 
retained  by  the  purchaser,  he  may  still  deduction  of  the  diflference  between  the 
avail  himself  of  a  fraud  in  the  sale  or  a  amount  of  the  note  and  the  sum  which 
breach  of  warranty,  by  way  of  partial  de-  the  jury  might  deem  the  true  value  of  the 
fence  and  to  reduce  the  damages,  in  an  goods.  Goodwin  v.  Morse,  9  Met.  278 ; 
action  by  the  payee,  on  a  bill  or  note  given  Stiles  v.  White,  11  Met.  356;  Tuttle  v. 
for  the  price.  Harrington  v.  Stratton,  22  Brown,  4  Gray,  457;  Cothers  v.  Keever,  4 
Pick.  510 ;  Perley  v.  Balch,  23  Pick.  283 ;  Barr,  168 ;  Shaw  C.  J.  in  Reggio  v.  Brag- 
Mixer  r.  Cobnm,  11  Met.  561 ;  Westcott  giotti,  7  Cush.  166,  169;  Gray  J.  in 
V.  Nims,  4  Gush.  215;  Cook  V.  Castner,  9  Morse  v.  Hutchins,  102  Mass.  440; 
Cush.  277  ;  Burnett  v.  Smith,  4  Gray,  50 ;  Wright  v.  Roach,  57  Maine,  600 ;  post, 
Stacy  V.  Kemp,  97  Mass.  166,  168;  Ras-  §  903,  note  (d).  In  New  Hampshire  it 
berry  v,  Moye,  ^3  Miss.  (1  Cush.)  320  ;  was  held,  in  Drew  t;  Towle,  27  N.  H.  412, 
Burton  v,  Stewart,  3  Wend.  236 ;  Spal-  that  a  partial  failure  of  consideration  may 
ding  V.  Vandercook,  2  Wend.  431 ;  Coburn  be  shown  in  defence  to  an  action  on  a 
p.  Ware,  30  Maine,  202 ;  Shepley  J.  in  promissory  note,  as  between  the  original 
Hammatt  V.  Emerson,  27  Maine,  323, 324 ;  parties  to  it,  where  the  amount  to  be  de* 
Hitchcock  V.  Hunt,  28  Conn.  343 ;  Albert-  ducted  on  that  account  can  be  ascertained 
son  V.  Halloway,  16  Geo.  207 ;  Love  v.  by  mere  computation,  but  it  is  otherwise 
Oldham,  22  Ind.  51 ;  McKnight  v.  Devlin,  where  such  amount  depends  upon  the  as- 
52  N.  Y.  399,  402,  and  cases  cited ;  Hill  v.  certainmcut  of  unliquidated  damages.  In 
Soulhwick,  9  R.  I.  299.  And  the  same  Riddle  v.  Gage,  37  N.  H.  519,  which  was 
defence  is  open  to  the  purchaser  in  such  an  action  upon  a  note  for  a  certain  sum, 
case  against  an  indorsee  of  the  note,  if  it  given  for  the  price  of  several  different 
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§  903.  In  relation  to  the  measure  of  damages  which  the  buyer 
Measare  of  ^®  entitled  to  recover  for  breach  of  warranty,  the  rules 
damages      ^^q  substantially  the  same  as  those  which  govern  in  the 

on  breach  •  ^  ... 

of  war-  case  of  the  vendor's  breach  of  his  obligation  to  de.- 
Dingle  «.  livor.  In  Dingle  v.  Hare,  (6)  cited  ante^  §  624,  it  was 
^^^'  held  that  the  jury  had  properly  allowed  the  purchaser 

the  difference  of  value  between  the  article  delivered  and  the  arti- 
Jones  V,  ^^®  ^  warranted.  And  in  Jones  v.  Just,  (c)  cited  ante^ 
Just  g  667,  the  same  rule  was  applied,  and  the  plaintiff  re- 

covered as  damages  756/.,  although  by  reason  of  a  rise  in  the  mar- 
ket the  inferior  article  sold  for  nearly  as  much  as  the  price  given 
Lewis  V.  in  the  original  sale,  (d)  In  Lewis  v.  Peake  (e)  the 
Buyer  may  huycr  of  a  horsc,  relying  on  a  warranty,  resold  the  an- 
^?Jof  de-  ^^^  '^ith  warranty,  and  being  sued  by  his  vendee,  in- 
fcnce  formed  his  vendor  of  the   action,  and  offered  him  the 

sab-vendee  option  of  defending  it,  to  which  offer  he  received  no  an- 
S^.    ^     swer,  and  thereupon  defended   it  himself,  and  failed. 

articles  of  machinery,  it  appeared  that  the  (c)  L.  R.  3  Q.  B.  197  ;  37  L.  J.  Q.  B. 
title  of  the  vendor  to  a  part  of  the  articles  (d)  [A  warranty  binds  the  party  enter- 
failed,  so  that  they  were  taken  from  the  ing  into  it,  upon  breach  thereof,  to  repay 
purchaser,  and  it  was  held,  that  as  there  the  difference  between  the  actual  value  of 
was  no  specific  price  fixed  upon  the  diflPer-  the  article  sold  and  that  of  an  article 
ent  articles  at  the  time  of  the  purchase,  such  as  the  article  sold  was  represented 
but  the  value  of  those  as  to  which  the  to  be  at  the  time  and  place  of  delivery, 
title  failed  was  unliquidated,  this  partial  Morse  v.  Hutchins,  102  Mass.  439,  440 ; 
failure  of  consideration  could  not  be  made  Stiles  v.  White,  1 1  Met.  356  ;  Tuttle  v, 
available  for  the  reduction  of  the  amount  Brown-,  4  Gray,  457 ;  Reggio  v,  Braggiotti, 
to  be  recovered  on  the  note.  After  the  7  Gush.  166;  Goodwin  i;.  Morse,  9  Met. 
above  decisions,  the  law  of  New  Hamp-  278 ;  Whitmore  v.  South  Boston  Iron  Co. 
shire  was  changed  by  statute  of  1661,  and  2  Allen,  52 ;  Cothers  r.  Eeever,  4  Barr, 
in  Butler  V.  Northumt)erland,  50  N.  H.  33  168 ;  Page  v,  Parker,  40  N.  H.  47 ;  Fisk 
(1870),  it  was  held  that  the  purchaser  of  v.  Hicks,  31  N.  H.  535;  Edwards  v. 
goods  by  sample,  which,  on  delivery,  are  Colleon,  5  Lansing,  324 ;  Woodward  v. 
found  to  be  of  inferior  quality  to  those  Thacher,  21  Y t.  580 ;  Houghton  t^.  Car- 
bargained  for,  may  keep  the  goods,  and,  penter,  40  Vt.  588 ;  Overbay  v.  Lighty, 
in  an  action  for  the  price,  may  show  such  27  Ind.  27  ;  Street  v.  Chapman,  29  Ind. 
inferiority  in  reduction  of  damages.  See  142 ;  Booher  v.  Goldsborough,  44  Ind. 
Burton  v.  Schermeihorn,  21  Vt.  289  ;  490 ;  McClure  v,  Williams,  65  111.  390 ; 
Pulsifer  t;.  Hotchkiss,  12  Conn.  234;  Muller  v.  Eno,  4  Kernan,  597 ;  Sherwood 
Andrews  v,  Wheaton,  23  Conn.  112  ;  v.  Sutton,  5  Mason,  1  ;  Wells  v.  Selwood, 
Pierce  v,  Cameron,  7  Rich.  114;  Hodg-  61  Barb.  238;  Sharon  r.  Mosher,  17  Barb, 
skins  V.  Moulton,  100  Mass.  310,  311.]  218;  Thornton  V.Thompson,  4  Grattan, 
(6)  7  C.  B.  N.  S.  146 ;  29  L.  J.  C.  P.  120  ;  Moulton  t;.  Scruton,  39  Maine,  287  ; 
144.  Wright  v.  Roach,  57  Maine,  600 ;  Bai#ett 

(«)  7  Taunt.  153. 
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The  common  pleas  held  that  the  costs  so  incurred  were  recovera- 

9.  Blanchard,  13  Gray,  429 ;  Grose  v.  Hen-  time  of  the  warranty,  had  it  been,  in  fact, 
nessej,  13  Allen,  389;  Brown  v.  Bigelow,  what  it  was  warranted  to  be.  **  PrimA 
10  Allen,  242;  Worthy  v,  Patterson,  20  facie,  the  price  first  paid  for  the  article  is 
Ala.  172;  Wolcott  v.  Mount,  7  Vroom,  good  evidence  of  its  value  in  one  sense. 
262;  S.  C.  9  Vroom,  496.  The  rule  of  But  the  value  is  not  the  same  to  both 
damages  is  the  same  in  an  action  for  parties ;  and  no  merchant  would  make  a 
deceit  in  the  sale.  Stiles  r.  White,  11  purchase  unless  the  goods  bought  were 
Met  356;  Morse  v,  Hutchins,  102  Mass.  worth  more  to  him  than  the  amount  he 
439,  440.  Strictly  within  the  rule,  and  a  pays  for  them.  In  this  country,  the  es- 
strong  illnstration  and  application  of  it,  tablished  rule  in  relation  to  damages  in 
was  the  case  of  Murray  v.  Jennings,  42  such  actions  is,  that  the  plaintiff  may  re- 
Conn.  9,  in  which  it  appeared  that  the  cover  what  he  can  show  that  he  has  actn- 
plaintiff  exchanged  with  the  defendant  a  ally  lost.  A  subsequent  sale  by  the  vendee 
yoke  of  oxen  for  a  horse.  The  defendant  of  the  article  warranted  is  evidence  of  its 
iraudalently  represented  the  horse  as  value  to  him.'*  Shaw  C.  J.  in  Rcggio  r. 
sonnd  when  it  was  not  so.  The  plaintiff  Brnggiotti,  7  Cush.  166,  169.  "  To  allow 
was  guilty  of  no  fraud,  and  would  net  to  the  plaintiff  only  the  difference  between 
have  made  the  exchange  but  for  the  de-  the  real  value  of  the  property  and  the 
fendant's  representation.  The  action  was  price  which  he  was  induced  to  pay  for  it, 
brought  for  the  deceit  in  the  sale.  The  would  be  to  make  any  advantage  lawfully 
evidence  showed  that  the  oxen  were  worth  secured  to  the  innocent  purchaser  in  the 
a  hundred  dollars;  and  that  the  horse  was  original  bargain  inure  to  the  benefit  of  the 
worth  a  hundred  and  twenty-five  dollars,  wrong-doer,  and,  in  proportion  as  the  orig- 
anaoand  as  he  was ;  but  that,  if  sound,  he  inal  price  was  low,  would  afford  a  protec- 
would  have  been  worth  two  hundred  and  tion  to  the  party  who  had  broken,  at  the 
twenty-five  dollars.  The  court  ruled  that  expense  of  the  party  who  was  ready  to 
the  plaintiff  was  entitled  to  recover  the  abide  by,  the  terms  of  the  contract" 
diflerence  between  the  actual  value  of  ihe  Gray  J.  in  Morse  v.  Hntchins,  102  Mass. 
horse  and  its  value  if  sound  ;  and  that  the  440 ;  Tuttle  v.  Brown,  4  Gray,  457.  See 
question  was  not  afiected  by  the  fact  that  Thornton  v.  Thompson,  4  Grattan,  121 ; 
its  value  as  unsound  was  greater  than  that  Gary  v.  Grnman,  4  Hill,  625 ;  Comstock 
of  the  oxen,  Phelps  J.  said  :"  In  one  sense  v,  Hutchinson,  10  Barb.  211;  Glover  v, 
the  plaintiff  would  seem  to  have  suffered  Hutson,  2  McMuUan,  109  ;  Seibles  v. 
no  damage,  but  the  law  gives  her  the  ben-  Blackwell,  1  McMullan,  56  ;  Texada  v. 
efit  of  the  contract,  and  places  her  with  Camp,  Walker,  150;  Wright  t;.  Roach, 
respect  to  it  and  to  all  her  rights  nnder  it  57  Maine,  600  ;  Booher  v.  Goldsborough, 
in  the  same  position  as  if  no  f^aud  had  44  Ind.  490 ;  Thome  v.  McVeagh,  75  Bl. 
been  practised  upon  her,  and  as  if  the  81.  Interest  is  not  to  be  added  to  the 
horse  was  as  sound  and  valuable  as  she  amount  of  that  difference.  Moulton  v, 
had  a  right,  from  the  defendant's  repre-  Scruton,  39  Maine,  287.  Where  there 
sentations  to  her,  to  believe  it  was."  The  has  been  a  breach  of  warranty,  nominal 
purchaser  is  not  entitled  to  recover  any-  damages  are  recoverable  in  an  action 
thing  on  the  ground  of  the  loss  of  profits  thereon,  although  the  plaintiff,  the  pur- 
on  the  warranted  article.  Lattin  v.  Davis,  chaser,  acquired  a  profit  on  the  resale  of 
Hill  &  Benio,  9;  Blanchard  v.  Ely,  21  the  goods.  Per  Parke  J.  in  Street  v.  Blay, 
Wend.  342;  Gifford  v.  Betts.  64  N.  C.  62.  2  B.  &  Ad.  456,  458 ;  Brown  v.  Bigelow, 
If  the  article  sold  proves  to  be  wholly  10  Allen,  242;  Medbnry  v,  Watson,  6 
worthless,  then  the  purchaser  shall  recover  Met.  257;  Milton  v.  Rowland,  11  Ala. 
what  would  have  been  its  valne  at  the  732.    The  purchaser  may  recover  for  a 
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ble  as  special  damages  against  the  first  vendor.  (/  )  In  Randall 
Bandali  v,  V.  Raper  (^)  the  plaintiffs  had  bought  barley  from  the 
^^^'  defendant  as  Chevalier  seed  barley,  and  in  their  trade  as 
recorer  com  factors  resold  it  with  a  warranty  that  it  was  such 
wlSS^he  ia  s^d  barley.  The  sub-vendees  sowed  the  seed,  and  the 
My  to  Mb-  produce  was  barley  of  a  different  and  inferior  kind, 
▼endees.  whereupon  they  made  claim  upon  the  plaintiffs  for  com- 
pensation, which  the  plaintiffs  had  agreed  to  satisfy,  but  no  par- 
ticular sum  was  fixed,  and  nothing  had  yet  been  paid  by  the 
plaintiffs.  The  difference  in  the  value  of  the  barley  sold  by  the 
defendant,  and  the  barley  as  described,  was  15Z.,  but  the  plaintiffs 
recovered  2612.  7^.  6(2.,  the  excess  being  for  such  damages  as  the 
plaintiffs  were  deemed  by  the  jury  liable  to  pay  to  their  sub-ven- 
dees. All  the  judges  of  the  queen's  bench  held  the  damages  to 
the  sub-vendees  to  be  the  necessary  and  immediate  consequence  of 
the  defendant's  breach  of  contract,  and  properly  recoverable.  (^^) 
Wightman  J.,  however,  expressed  a  doubt  whether  these  damages 
were  recoverable  before  the  plaintiffs  had  actually  paid  the  claims 
of  their  sub- vendees,  but  declined  to  dissent  from  his  brethren  on 
the  point.  (A) 

§  904.  The  damages  recoverable  by  the  buyer  for  a  breach  of 
Damages      warranty  may  be  greatly  augmented  when  they  are  the 

aggravated  j         j         &  j        o  .ii 

byfraudu-  consequence  of  a  fraudulent  misrepresentation  by  the 
representa-    vendor.     Thus,  in  MuUett  v.  Mason,  (t)  the  plaintiff, 

breach  of  warranty,  although  be  has  re-  for  costs  of  a  preyioas  defence,  unless  the 

sold  the  goods,  and  no  claim  has  been  defence  was  made  for  his  benefit  and  at 

made  on  him,  and  he  is  liable  to  none  on  his  expense.    Shaw  C.  J.  in  Bocknam  v. 

aoconnt  of  the  alleged  defect ;  and  in  such  Goddard,  21   Pick.  70,  71.    See  Eldridge 

an  action  he  is  not  required  to  prove  the  v.  Wadleigh,  3  Fairf.  S7%,  873 ;  CockereU 

price  at  which  he  resold  the  goods  to  en-  v.  Smith,  1  La.  An.  1 .    As  to  the  expenses 

title  him  to  recover.    Mnller  v.  Eno,  4  incurred  in  consequence  of  the  unsound- 

Kernan,  597.     See  Burt  v.  Dewej,  40  N.  ness,  as  of  an  animal,  see  Murray  v.  Mer- 

Y.  283.]  edith,  25  Ark.  164.] 

(/)  [That  is,  the  taxable  costs.    Reggio  (p)  E.,  B.  &  E.  84 ;  27  L.  J.  Q.  B.  266. 

17.  Braggiotti,  7    Cush.  166;  Coolidge  v.  {g^)  [Wolcott  o.  Mount,  38  N.  J.  Law 

Brigham,  5  Met  68.    But  the  plaintiff,  in  (9  Vroom),  496.] 

such  case,  cannot  recover  counsel  fees  paid  (A)  [Burt  v.  Dewej,  40   N.  Y.  283; 

for  his  defence.    Reggio  v.  Braggiotti,  7  WoIcmu  v.  Mount,  7  Yroom,  262,  272, 

Cash.  166;  Lefflngweil  v.  Elliott,  10  Pick  273.] 

204.    But  see  Swett  v.  Patrick,  3  Fairf.  (t)  L.  R.  1  C.  P.  559;  [Packard  r.  Slack, 

9 ;  and  see,  also,  Fuentia  v.  Caballero,  1  32  V t  9 ;  Gate  v.  Gate,  50  N.  H.  146 ; 

La.  An.  27.    In  general,  a  vendor,  on  an  Fultz  u,  Wj'coff,  25  Ind.  321 ;  JeftTey  v. 

implied  warranty  of  title,  would  not  be  Bigelow,  13  Wend.  518.] 
liable  to  the  purchaser  on  failure  of  titlet 


PART  n.]  REMEDIES  OF  THE  BUYER.  843 

havins  placed  with  other  cattle  a  cow  bought  from  the   tion  by 

.  ^  vendor. 

defendant,   which   was  fraudulently   warranted   to    be  Muiiettr. 
sound,  although  known  by  the  vendor  to  be  affected  with   Mason. 
an  infectious  disease,  was  held  entitled  to  recover  as  damages  the 
value  of  such  of  his  own  cattle  as  had  died  from  the  disease  com- 
municated to  them  by  the  infected  animal,  (A;)  the  court  distin- 
guishing the  case  from  Hill  v.  Balls  (Z)  on  the  ground   Hiiir. 
that  in  this  latter  case  there  had  been  no  misrepresenta-   ^^^^ 
tion  to  induce  the  buyer  to  put  a  glandered  horse  in  the  for  per- 
same  stable  with  others.     In  George  v.  Skivington  (w)    ju?^ftSm 
it  was  held  that  the  buyer  might  recover  damages  for  ^le'^^mff 
personal  injury  resulting  to  him  from  the  use  of  a  dele-   «>>d' 
terious  compound  furnished  by  a  chemist  and  unfit  for  the  pur- 
pose for  which  he  professed  to  sell  it.  (n) 

{h)  [Marsh  v.  Webber,  16  Minn.  418.  roe,  218.  See  Ross  v.  Mather,  51  N.  Y. 
And  so  in  a  similar  case  it  was  decided  108.  Bat  if  an  action  be  brought  for 
that,  if  certain^  animals  in  a  drove  are  fraud  in  the  sale  bj  representations  which 
sold,  under  a  warranty  that  all  the  the  vendor  knew  to  be  false,  the  knowledge 
animals  in  the  drove  are  free  from  con-  of  the  defect  or  bad  quality  of  the  goods 
tagious  or  infectious  diseases,  the  pur-  must  be  brought  home  to  the  vendor, 
chaser  may  recoup  in  damages  in  an  Bartholomew  v.  Bushnell,  20  Conn.  271  ; 
action  for  the  price,  the  whole  loss  occa-  Vail  v.  Strong,  10  Vt.  457  ;  Kingsbury  v. 
sioned  to  him  by  the  existence  of  such  a  Taylor,  29  Maine,  508.  Where  the  repre- 
disease  in  the  drove  at  that  time,  although  sentations  of  the  vendor  amount  to  a 
some  of  the  animals  purchased  by  him  warranty  of  the  goods  sold,  and  he  knew 
did  not  take  the  disease  until  afterwards,  the  representations  to  be  untrue,  the  pur- 
Bradley  V.  Rea,  14  Allen,  20.  See  Ward  chaser  may  sue  him  either  in  an  action  of 
V.  Hobbs,  2  Q.  B.  Div.  331.]  tort  or  in  contract  on  the  warranty.  See 
(/)  2  H.  &  N.  299 ;  27  L.  J.  Ex.  45.  Hillman  r.  Wilcox,  30  Maine,  170 ;  Kings- 
Cm)  L.  R.  5  Ex.  1 ;  29  L.  J.  Ex.  8.  [See  bury  v.  Taylor,  29  Maine,  508 ;  Salem 
Randall  v.  Newson,  2  Q.  B.  Div.  102,  cited  India  Rubber  Co.  v.  Adams,  23  Pick, 
and  stated,  ante,  §  657  note  {k^),]  256 ;  Lassiter  v.  Ward,  11  Ired.  443  ; 
(n)  [See  Wellington  v.  Downer  Kero-  Mahurin  v.  Harding,  28  N.  H.  128 ;  Fierce 
sene  Oil  Co.  104  Mass.  64,  68.  In  an  v.  Carey,  37  Wise.  232.  In  Kingsbury  v. 
action  on  a  warranty,  it  is  necessary  for  Taylor,  supra,  it  was  held,  that  where 
the  plaintiff  to  prove  clearly  the  breach  winter  rye  was  sold  for  seed  spring  rye, 
thereof.  But  the  defendant's  knowledge  and  the  purchaser  thereby  lost  his  crop, 
of  the  defect  or  bad  quality  of  the  goods  an  action  of  deceit  would  not  lie,  unless 
need  not  be  proved.  Williamson  v.  Alii*  the  vendor  knew  it  to  be  unnter  rye.  See 
son,  2  East,  446 ;  Carley  v.  Wilkins,  6  Salem  India  Rubber  Co.  v.  Adams,  23 
Barb.  557;  Bartholomew  v.  Bushnell,  20  Pick.  256;  Stone  v.  Denny,  4  Met.  151 ; 
Conn.  271 ;  Tyre  u.  Causey,  4  Harring.  Emerson  v,  Brigham,  10  Mass.  197;  Ran- 
425.  Even  if  the  knowledge  be  charged  dall  v.  Newson,  2  Q.  B.  Div.  102,  cited  and 
in  the  declaration.  House  v.  Fort,  4  stated,  ante,  §  657,  in  note  (k^).] 
Blackf.  293 ;  Massie  v.  Crawford,  3  Mon- 
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"  ABOUT," 

such  a  quantity  —  meaning  of  the  words,  691,  692. 
ACCEPTANCE  OF  PROPOSAL.    (Sec  Assent.) 
ACCEPTANCE  OF  GOODS, 
Under  statute  of  frauds  y  188. 
acceptance  defined,  189. 
distinct  from  receipt,  189. 
acceptance  of  sample  is  sufficient  under  statute,  when  sample  is  part 

of  bulk,  141,  148,  n.  (Q. 
but  not,  if  not  received  as  part  of  bulk,  148,  and  n.  (/). 

whether  specimen,  or  part  of  bulk,  is  for  the  jury,  148,  n.  (J), 
may  be  constructive,  144. 

whether  buyer  has  accepted,  is  fact  for  the  jury,  144,  and  n.  (jq), 
when  buyer  does  an  act  of  ownership,  142,  and  n.  (^),  145,  and  ns. 

(9I)  and  (0),  150,  n.  (rf). 
acceptance  may  be  effected  by  dealing  with  the  bills  of    lading, 

148. 
acceptance  may  take  place  without  the  buyer's  examining  the  goods, 

149. 
acceptance  in  forming  the  contract  must  be  distinguished  from  ac- 
ceptance in  performing  it,  150. 
vendee  does  not  accept  till  he  has  had  the  means  of  exercising  the 
right  of  rejection,  152-156,  152,  n.  (ifc*),  164,  n.  (m),  165,  n.  (o). 
examples,  155,  n.  (0). 
no  act  of  vendor  will  satisfy  statute,  142,  n.  (jf). 

acts  of  buyer  must  concur,  142,  n.  (^),  187,  n.  (a), 
mere  words  not  sufficient,  142,  n.  (^). 
mere  delivery  not  sufficient,  142,  n.  {g), 
acceptance  may  precede  receipt,  167. 

and  may  be  of  goods  still  in  possession  of  the  seller, 

186,  note  (p). 

where  seller  refuses  to  deliver   goods  sold, 

claiming  a  lien  for  the  price,  187,  n.  (c). 

where  goods  delivered,  but  title  not  to  pass  until 

payment,  188,  n.  (/). 
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is  not  safficient  after  acdon  brought,  159. 

acceptaace  and  receipt  following  contract  of  sale,  143,  4.  (t). 

when  acceptance  may  precede  deli  very,  155,  n.  (o). 

when  delivery  sufficient  without  showing  acceptance,  168,  n.  (0). 

test  is,  whether  acceptance  and  receipt  are  in  pursuance  of  previooB 

agreement,  159,  n.  (y). 

and  with  intent  to  perform  the  whole  contract,  1 70,  n.  (q), 
by  carrier,  is  not  acceptance  under  the  statute,  160,  and  n.  (a), 
by  agent,  144,  n.  (p). 

receipt  by  carrier,  after  acceptance,  sufficient,  160,  n.  (a), 
acceptance  may  be  inferred  from  silence  and  delay,  162. 
marking  the  goods  with  buyer's  name,  by  his  consent,  is  acceptance, 

but  not  delivery,  166,  and  n.  (A), 
acceptance  of  part  suffices  under  the  statute  to  prove  the  whole 

contract,  even  where  part  of  the  goods  are  not  yet  manufactured, 

167. 
or  where  the  goods  are  of  different  kinds,  168. 
or  where  the  bargain  is  for  resale  also,  on  certain  conditions,  169. 
acceptance  and  receipt  prove  the  contract,  though  some  of  its  terms 

may  be  in  dispute,  1 70. 
acceptance  and  receipt  of  part  of  the  goods  take  the  case  out  of 

statute,  although  they  take  place  after  the  rest  of  the  goods  are 

destroyed  while  in  the  hands  of  the  seller,  91,  n.  (/)• 
acceptance  and  receipt  sufficient,  though  they  occur  after  oral  con- 
tract of  sale,  148,  n.  (t).    (See  Memorakduic.) 
acceptance  too  late  af^er  vendor  has  disaffirmed  contract,  1 75. 
In  performance  of  the  contract ^  699. 

buyer  must  fetch  goods  bought,  699. 

within  a  reasonable  time,  or  he  will  be  responsible  for  default,  700. 

what  is  reasonable  time,  question  of  fact  for  jury,  700. 

where  contract  is  for  delivery  **  as  required,"  700. 

buyer  has  right  to  inspect  before  acceptance,  701. 

where  goods  are  sold  by  the  yard,  right  to  measure,  702. 

mere  receipt  is  not  acceptance,  703,  704,  n.  (9). 

but  becomes  so,  by  delay  in  rejecting,  or  by  act  of  ownership,  708. 

See  704,  n.  (7). 
and  may  be  retracted,  if  samples  false,  650,  667,  705. 
must  be  of  all  or  none,  of  an  entire  lot,  652,  n.  (x). 
by  purchaser,  need  not  be  shown  in  action  for  price  of  goods  solcTand 

delivered,  when  seller  has  made  delivery  at  place  agreed,  699, 

n.  (a). 
ACCOUNT  CURRENT, 

rule  of  appropriation  of  payments  in  accounts  current,  749. 

a  set-oiT  in  an  ordinary  account  current  is  not  equivalent  to  payment, 

as  in  an  account  stated,  711. 
ACCOUNT  STATED, 

set-off  in  account  stated  is  equivalent  to  payment,  711. 
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ACTIONS, 
Personal  against  the  buyer,  758. 
Where  property  has  not  passed^ 

sole  action  of  vendor  is  for  damages  for  non-acceptance,  758. 

reason  of  the  law,  758. 

date  of  the  breach,  759. 

not  changed  by  buyer's  bankruptcy,  759. 

after  partial  delivery,  759,  and  n.  (g), 
vendor  may  maintain  action  without  completing  contract,  if  buyer 

gives  notice  that  he  will  not  receive  any  more  goods,  760. 
measure  of  damages,  761.     (See  Damages.) 

vendor  may  sometimes  have  the  right  to  rescind  a  contract  partly  ex- 
ecuted, and  recover  the  value  of  goods  delivered,  768. 
Where  property  has  passed^  764. 

vendor  has  only  a  personal  action  if  the  buyer  has  received  actual 

possession,  764. 
the  action  is  for  the  price,  764,  765,  and  n.  (x). 
and  not  for  rescission  of  the  contract  for  default  in  payment,  764. 
where  the  property  has  passed,  vendor  may  recover  on  the  common 

counts,  765. 
but  declaration  must  be  special  for  not  accepting,  where  property  has 

not  passed,  765. 
also  where  the  payment  is  to  be  made  wholly  or  partially  by  bills, 

and  the  term  of  credit  has  not  expired,  765. 
vendor  who  has  received  conditional  payment  in  a  bill,  must  account 
for  it  in  suing  for  the  price,  765. 
Personal  action  against  the  vendor.     (See  Remedies  of   the 
Buyer;  Avoidance  of  the  Contract.) 
AGENT.    (See  Principal  and  Agent.) 
AGREEMENT, 

for  sale.     (See  Executory  Agreement.) 

distinction  between  agreement  and  bargain  under  statute  of  frauds, 
245. 
ALIEN  ENEMY, 

sale  to,  illegal,  510. 
««  ALL  FAULTS,"  sale,  477. 
ALTERATION, 

of  bought  and  sold  notes,  806. 
AMERICAN  LAW,  AND  DECISIONS  UPON, 
assent  by  correspondence,  64-69,  75. 

executpry  agreement,  when  property  is  afterwards  acquired,  88. 
contracts  under  statute  of  frauds  —  distinction  between  *' sales"  and 

<*work  and  labor  and  materials/'  109,  and  n.  (y). 
acceptance  and  receipt  of  goods  under  statute,  140, 179,  181. 
memorandum  in  writing,  254. 

as  to  sales  of  specific  chatttls conditionally,  846-251,  and  notes, 
effect  of  delivery  to  carrier  in  passing  the  property,  862. 
action  for  deceit,  482. 
effect  of  fraud  on  vendor,  in  respect  of  passing  the  propertyi  451. 
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fraud  of  vendor  in  sale  of  a  horse,  482. 
fraud  against  creditors  by  sales  without  delivery^  502. 
illegal  sales,  556. 
as  to  sales  on  Sunday,  557,  558. 
as  to  impossibility  as  an  excuse,  570. 
as  to  waiver  of  condition  precedent,  569. 
implied  warranty  of  title,  641. 
sales  by  sample,  658,  654. 
payment  by  bill  or  notes,  752. 
resale  on  purchaser's  default,  788. 
lien  non-existent  for  charges,  &c.  796. 
stoppage  in  transitu  —  its  legal  effect,  868,  and  n.  (d). 
APPBOPWATION  OF  GOODS, 

in  executory  agreements  for  sale,  354  n.  (o),  858  et  seq,    (See  Prop- 
erty IN  Goods.) 
APPROPRIATION  OF  PAYMENTS, 

buyer  has  the  right  to  make  appropriation,  on  payment,  747. 
and  if  money  be  received  by  seller  for  his  account  without  his  knowl- 
edge, he  is  entitled  to  an  opportunity  of  election,  747. 
his  election  may  be  shown  by  circumstances,  747. 
rule  of  appropriation  where  account  current  is  kept,  748,  n.  (u)^  749. 
creditor  may  appropriate,  if  debtor  has  not  done  so,  749. 
creditor  may  appropriate  to  a  debt  not  recoverable  by  action,  749,  and 

n.  (x). 
but  it  must  be  an  existing  debt,  and  due,  747,  n.  (n^),  750. 
creditor's  election  not  determined  till  communicated  to  debtor,  750. 
pro  rata  appropriation  where  gross  sum  is  paid  to  the  agent  of  two 

principals  without  specific  appropriation,  761. 
law  in  France,  758. 
APPROVAL,  sales  on,  595. 
APPROVED  BILLS,  meaning  of,  740. 
ARRIVAL, 

sale  **  on  arrival"  or  "  to  arrive,"  578.    (See  Conditions.) 
ARRIVE, 

sale  of  goods  *'to  arrive,"  578,  and  n.  (k). 
«*  AS  REQUIRED  "  delivery,  700. 
«  AS  SOON  AS  POSSIBLE."    (See  Time.) 
ASSENT, 

to  sale  may  be  implied  from  acts,  or  conduct,  or  silence,  88. 

only  from  acts  or  expressions  which 
are  communicated  between  the  par- 
ties, 55,  n.  (t). 
must  be  mutual  and  unconditional,  89. 
must  meet  and  correspond  with  offer,  89,  n.  (c). 
nothing  must  be  left  for  future  arrangement,  89,  n.  (c) . 
must  be  clear  accession  on  both  sides  to  same  set  of  terms,  89,  n.  (c). 
binding  agreement,  when  mutual  assent  to  certain  terms,  evidence  in 
manner  to  satisfy  statute  of  frauds,  although,  &c.  89,  n.  (c). 
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mere  compliance  with  proposal  of  one  party  by  another,  effect  o^  39, 
n.  (c). 

offer  of  reward  acted  on,  89,  n.  (c). 

examples  in  decided  cases,  40. 

loose  conversation  or  banter,  not  intended  as  an  agreement,  intent  for 
jury,  89,  n.  (/). 

proposer  may  withdraw  offer  before  acceptance,  41. 

promise  to  leare  offer  open  for  acceptance  not  binding  if  without  con- 
sideration, 41,  and  n.  (q), 

examples,  41-48. 

bidder  at  auction,  may  retract  till  the  hammer  is  down  in  acceptance 
of  his  bid,  42,  471. 

so  also  may  vendor,  42,  48,  471. 

assent  by  correspondence,  40,  n.  (o),  44,  66,  67,  69,  74,  75. 

offer  cannot  be  retracted  after  acceptance  posted,  though  not  yet 
known  to  proposer,  44,  and  n.  (a),  45,  46,  66,  68,  69. 

nor  can  acceptance  be  retracted  after  being  posted,  44,  and  n.  (a),  68, 
69.     See  74,  75. 

an  offer  by  letter  is  a  continuing  offer  till  it  reaches  the  correspondent, 
44,  69. 

if  proposal  retracted  by  second  letter,  before  first  letter  reaches  the 
correspondent  (?),  46,  74. 

assent  to  new  contract  implied,  where  nurchaser  retains  goods  sent  not 
conformably  to  the  express  contract,  47,  and  n.  (/). 

assent  to  purchase  for  himself,  implied  against  a  fraudulent  third  per- 
son who  obtains  possession  of  goods  sold  on  his  false  representations 
to  an  insolvent  buyer,  48. 

assent  of  plaintiff  implied  to  a  sale  of  the  goods,  the  value  of  which 
he  recovers  in  trover,  49. 

assent  not  binding  when  by  mistake  the  parties  were  agreeing  to  dif- 
ferent contract,  50. 

mistake  as  to  the  thing  sold,  prevents  mutual  assent,  50,  and  n.  (t)» 

so  does  mistake  as  to  price,  51,  and  n.  (y). 

so  does  the  expression  of  a  contract  in  such  language  as  to  be  unin- 
telligible, 52. 

unless  the  mistake  in  the  contract  can  be  rectified,  53. 

assent,  how  affected  by  mistake  of  one  party  as  to  collateral  fact,  54. 

effect  of  intention  or  motive  of  one  party  not  known  to  the  other, 
55,  n.  (t). 

where  the  party  has  induced  another  to  contract  by  manifesting  an  in- 
tention, he  is  estopped  from  denying  the  truth  of  the  intention  as 
manifested,  55. 

mistake  of  buyer  in  motive  inducing  the  purchase,  56. 

mistake  of  vendor  in  showing  wrong  sample,  57. 

mistake  as  to  the  person  contracted  with,  50,  n.  (<),  58. 
in  general  not  material,  58. 

but  where  one  party  has  an  interest  in  the  identity  of  the  other, 
a  mistake  in  identity  vitiates  the  apparent  assent,  58. 
54 
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M  if  a  pwij  had  a  set-off  from  wliich  heia  ezduded,  58,  59, 
and  n.  (<). 
mistake  as  to  person  caused  hj  fraud,  60. 
conditional  assent,  61. 
ciTillaw. 

contracts  without  assent,  qmari  eiminui$^  6S. 
American  law. 

criticisms  upon  Cooke  v.  Ozkjr,  64-66,  65,  n.  (t). 
reriew  of  the  criticisms,  65,  66. 
hargain  hj  correspondence,  in  America,  68. 
offer  cannot  he  withdrawn  unless  the  withdrawal  reaches  the 
partjT  before  his  letter  oi  acceptance  has  been  transnutted,  69. 
ciTUians  hold  that  offer  maj  he  withdrawn  in  such  cases,  70. 
reasoning  of  Pothier,  70. 
not  satisfactorj,  71. 
where  purchase  or  sale  is  ordered  of  an  agemt  hj  eorrespoodence, 

eoanteimand  is  without  effsct  before  it  readies  agent,  72. 
both  at  common  and  dvil  law,  72,  73. 
examples  where  letters  o£  aoceptaaee  and  withdrawal  airired  at  the 

same  time,  74,  75. 
parol  proof  admissibie  of  assent  bj  plaintiff  to  written  proposal  bj  de- 
fendant, under  statute  of  frands,  253. 
ATTACHMENT, 

sale  of  chattels  under,  696,  n.  (5). 
AUCTION  AND  AUCTIONEERS, 

bidder  maj  retract  tillhubidis  aeeepfeed  bjr  the  &11  of  the  hammer,  42. 
so  maj*  Tender,  42, 471. 

anetion  sales  are  within  the  statute  of  fiaads,  110. 
each  lot  at  an  auction  is  a  separaie  sale  under  the  ■tatnlr,  135,  652. 
auctioneer  is  agent  of  both  parties  to  agu  note  or  swsMraadum  under 
17th  section  of  statute  of  frauds,  268. 

but  is  agent  of  Tendor  alone  at  a  priTstesale,  268. 

his  agencj  for  pnrchasen  at  public  sale  may  be  dispiuwed,  269. 

his  agency  for  bnjer  only  begins  when  the  goods  are  knocked 

down  to  the  buyer,  270. 
auctioneer's  derk  as  agent  to  sign,  270. 
it  is  a  £raud  on  vendor  to  pierent  others  fram  hiddi^  at  an  anetion. 

444. 
sale  at  aactkm  with  puffieis  is  firanduleat,  444,  n.  (c),  470,  and  n.  (ky^ 

474,  n.  (r). 
aactlonsale  *' without  leserte  "  means  &at  no  one  Aall  bid  in  hehnif 
of  owner,  and  that  the  highest  bidder  shall  hare  the  good^  472,473^ 
anctkmecr  b  liable  to  the  hi^mst  real  bidder  aft  SKih  sak,if  he 

not  accept  his  bed,  472. 
disdncuon  between  law  and  equity,  as  to  piffng,  474,  and  n.  (r)« 
recent  statute,  30  A  31  Vict,  as  to  pufing,  474. 
when  anctionea'  is  agent  to  reoeire  payment,  741. 
no  authority  to  recctTe  aec^tance  as  ca^,  744. 
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wictioneer  receiving  and  selling  stolen  goods  in  ignorance  of  the  fact 
that  they  had  been  stolen,  6,  n.  (b), 
AVOIDANCE   OF  THE   CONTRACT.     (See  Mistaxx;   Failubb  of 

Coksidbkatiok;  Fraud;  Illsgalitt;  RB80Z8Bioir«) 

BAILEE.    (See  Ebtoppbl.) 
BAILMENT, 

distinction  between,  and  sale,  2,  and  n.  (t). 
BANKRUPTCY  OF  BUYER.    (See  Ikbolyxkot.) 
BARGAIN  AND  SALE  OF  GOODS, 
definition,  1,  and  n.  (a). 

elements  necessary  to  constitute  it,  1,  and  n.  (a), 
form  at  common  law,  3. 
assent  only  required,  8. 
no  matter  how  proven,  8. 

distinction  between  bargain  and  sale  and  executory  agreement,  8,  92. 

baigain  and  agreement  under  statute  of  frauds,  4, 

245. 
and  bailment,  2,  and  n.  (t). 
(See  Pbopbbtt  in  Goods.) 
BABTEB» 

an  exchange  of  goods  for  other  things,  2. 
distinction  between  sale  and  barter,  2,  and  n.  (e). 
BILLS  OF  EXCHANGE, 

taken  in  payment,  729  et  seq,    (See  Patmbnt.) 
if  dishonored,  vendor  may  stop  delivery,  772. 
and  how  far  responsible,  772. 
BILLS  OF  LADING, 

clean,  generally  import  that  goods  are  stowed  under  deck,  818,  n.  (/). 
dealing  with  bills  of  lading  may  operate  as  acceptance  by  buyer  under 

statute  of  frauds,  148. 
mode  of  reserving  the  jus  disponendi  so  as  to  prevent  property  firom 

passing  to  buyer  by  delivery  on  ship,  882-899,  and  n.  (/). 
this  may  be  done  even  where  it  is  the  buyer's  own  ship,  and  therefore 

no  freight  is  reserved,  892,  899. 
biU  of  exchange  sent  with,  purchaser  cannot  retain  bill  of  lading  un- 
less he  accepts  bill  of  exchange,  899,  n.  (/). 
sale  of  a  cargo  by  bill  of  lading,  591. 
must  be  delivered  by  vendor  even  before  arrival  of  goods  in  certain 

cases,  688. 
nature  and  effect  of  a  bill  of  lading  at  common  law,  818,  864,  n.  (/). 

both  a  receipt  and  a  promise,  818,  n.  (/). 
parol  evidence    to    contradict  or   explain,   818, 

n.(/). 
not  admissible,  when?  818,  n.  (/) 

not  admissible  to  contradict  the  course  of  the 
voyage  expressed  in  the  bill  of  lading,  818, 
n.(/). 
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bUIsof  lading  act,  812. 
bill  of  lading  represents  the  goods  even  mfter  landing  at  the  Londoo 

wharves  antil  replaced  by  the  wharfinger's  warrant,  822. 
if  parts  of  one  set  transferred  to  different  persons,  effect,  822. 
when  transferred  to  agent  of  rendor,  conveys  a  special  proper^  enti- 
tling him  to  stop  in  transitu  in  behalf  of  vendor,  831. 
when  transferred  to  bona  fide  indorsee  for  value,  defeats  vendor's  rights 

of  stoppage  m  iramitu^  862,  and  n.  (c),  860,  and  n.  (z). 
may  now  be  transferred  in  pledge  by  factors,  under  the  factors  aetSi 

868. 
the  transfer  of  the  bill  of  lading  now  transfers  the  contract  as  well  as 

the  goods,  863. 
bill  of  lading  is  not  negotiable  like  a  bill  of  exchange,  and  transferee 

gets  no  more  than  transferor  had,  864,  and  n.  (/). 
except  that  fraudulent  transferee  can  convey  a  good  title  to  a  honiSLfide 

third  person,  864. 
when  indorsement  is  prima  facie  proof  that  the  transfer  was^or  valne, 

864. 
when  bill  of  lading  returns  to  possession  of  consignor,  after  having 

been  pledged,  all  the  rights  of  consignor  revive,  86&. 
effect  on  vendor's  rights  of  tranferring  bills  of  lading  in  pledge,  865, 

866. 
effect  of,  when  attached  to  draft  drawn  by  shipper  on  consignee,  864, 

n.  (0. 
BILL  OF  PARCELS, 

parol  evidence  admissible,  to  show  warranty  not  contained  in,   622, 

n.  (/)). 
BILLS  OF  SALE, 

(see  DocuHEKTS  of  Title,  Indicia  of  Owhrrshif.) 

bills  of  sale  acts,  489. 

the  law  does  not  affect  the  validity  of  the  sale  between  the  parties, 

490. 
conveyances  in  violation  of  the  law  are  voidable,  not  void,  490. 
hon&  fide   third  persons  acquiring  title  before  the  fraudulent  sale  is 

impeached  by  creditors,  are  protected,  490. 
sheriff  liable  as  a  trespasser  unless  he  show  judgment  and  writ  in  proof 

that  he  is  acting  for  a  creditor,  490. 
second  section  of  the  statute  applies  only  to  trusts  between  vendor  and 

vendee,  491. 
debtor's  discharge  in  bankruptcy  avoids  the  bill  of  sale,  491. 
the  object  of  the  statute,  492. 
cases  cited  showing  the  construction  of  the  law  as  to  the  requisite  dea- 

ignation  of  the  names  and  residence  of  vendor  and  witnesses,  492, 

493. 
trading  company  may  give  bill  of  sale,  493. 
directors  attesting  seal  not  witnesses  under  the  act,  493. 
registry  not  necessary  where  goods  have  been  taken  by  creditor  in  eze* 

cution  within  twenty-one  days,  494. 
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BILLS  OF  SALE  — Continued. 

effect  of  registration  of  second  sale,  where  first  is  unregistered,  495. 
registration  must  be  renewed  every  five  years,  489. 
the  acts  not  applicable  to  ships,  nor  sales  in  the  usual  course  of  busi- 
ness, nor  goods  at  sea,  &c.  &c.  496. 
when  machinery  is  governed  by  the  act,  496. 
receipt  by  husband  to  his  wife's  trustees  not  a  bill  of  sale,  496. 
BONA  FIDE  PURCHASER. 

from  a  fraudulent  vendee,  483,  and  n.  (t). 
BOUGHT  AND  SOLD  NOTES, 
same  as  contract  notes,  275. 
four  kinds  described,  276. 

broker  does  not  sign  as  agent  of  the  other  party  to  whom  he  delivers 
a  bought  or  sold  note  in  which  the  broker  appears  as  principal, 
277. 
great  conflict  of  opinion  in  cases  where  bought  and  sold  notes  and 

broker's  book  vary,  278. 
cases  reviewed,  279-293. 
three  different  opinions  of  Abbott  C.  J.  as  to  the  comparative  effect 

of  the  broker's  entry  and  the  bought  and  sold  notes,  283-286. 
it  is  not  a  variance  between  bought  and  sold  notes  that  one  names  the 

broker's  principals,  and  the  other  does  not,  293. 
general  propositions  deduced  from  authorities,  294. 

first,  broker's  signed  entry  is  the  original  contract,  294. 
second,  the  bought  and  sold  notes  do  not  constitute  the  contract, 

295. 
third,  but  they  suffice  to  satisfy  the  statute  when  they  corre- 
spond, 296. 
fourth,  either  will  suffice  unless  variance  shown,  297. 
fifth,  where  one  note  is  offered  defendant  may  show  the  other  to 

prove  variance,  298. 
sixth,  rules  where  there  is  variance  between  the  book  and  the 

bought  and  sold  notes,  299. 
seventh,  where  there  is  variance  between  written  correspondence 

and  bought  and  sold  note,  800. 
eighth,  where  there  is  variance  between  the  notes  and  there  is 

no  entry  in  the  book,  301. 
last,  where  broker  sells  on  credit,  vendor  may  retract  if  dissat- 
isfied with  solvency  of  buyer,  802. 
sold  note  of  broker  of  buyer  only,  303. 

not  a  variance,  where  the  meaning  is  the  same  although  language  dif- 
fers, 304. 
revocation  of  authority  to  sign  the  notes,  305. 
fraudulent  alteration  of  note,  306. 
material  alteration  even  not  fraudulent,  306. 
BREACH  OF  CONTRACT, 
by  buyer,  869  6^  seq. 

seller,  726. 
what  is  the  true  date  of  the  breach  in  a  contract  of  salci  759. 
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BREACH  OF  CONTRACT -^  Continued. 

not  affected  by  buyer's  bankruptcy,  759. 

rights  and  remedies  of  the  parties  on  breach  of  the  contract,  758. 

(See  Rbmediss.) 
BROKERS, 

authorized  to  sign  for  both  parties  under  17th  section  of  statute  of 

frauds,  278. 
their  general  authority,  278. 

in  city  of  London  —  legislation  concerning  them,  274. 
brokers*  contract  notes,  275. 
brokers'  bought  and   sold' notes,   276.      (See  BoiToht  and   Sold 

Notes.) 
signed  entry  in  broker's  book  constitutes  the  original  contract  between 

buyer  and  seller,  294. 
authority  of,  may  be  revoked  before  signing  bought  or  sold  note,  805. 
broker's  clerk,  807. 
broker's  personal  responsibility  in  trover,  242,  248.     (See  Fkinoipax 

AND  Agent  ;  Payment.) 

C.  F.  AND  L 

meaning  of  initials,  590. 
CAPACITY  TO  CONTRACT.    (See  Pabtibs.) 
CARGO, 

sale  of  a,  589. 

by  master,  18. 
CARRIERS, 

are  agents  of  buyers  to  receive  delivery,  but  not  to  accept  under  stat- 
ute of  frauds,  160,  181. 
effect  of  delivery  to  carriers  in  passing  the  property,  160,  n.  (a),  862, 

874. 
their  liability  for  delivery  to  fraudulent  purchasers,  485-488,  442. 
delivery  to  carrier  is  usually  a  compliance  with  the  vendor's  promise 

in  a  contract  of  sale,  181,  698. 
but  vendor  is  bound  to  take  proper  precautions  to  insure  safe  delivery, 

94. 
but  if  the  vendor  agrees  to  deliver  at  a  particular  place,  the  carrier  b 
his  agent,  not  that  of  the  buyer,  698.    (See  Lien  ;  Stoppage  in 
Transitu.) 
CASH, 

sale  for,  185,  820,  n.  ((2),  562. 
CAVEAT  EMPTOR,  611.    (See  Warranty  ;  Implied  op  Quality.) 
CHAMPERTY,  528,  529,  and  n.  (p).    (See  Illegality.) 
CHECK, 

sembUf  same  as  cash,  in  payment  to  an  agent,  744. 
but  conditional  if  dishonored,  781. 

may  become  absolute,  although  dishonored,  if  laches  in  holder,  782. 
CHOSES  IN  ACTION, 

sale  of  chose  in  action,  not  within  the  17th  section  of  statute  of  frauds, 
111. 
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CIVIL  LAW, 

recognizes  quasi  contracts^  62. 

where  a  man  supplies  what  is  necessarj  for  an  infant  or  an  absentee, 
without  contract,  the  ciyil  law  implies  one,  62. 

natural  equity  is  the  basis,  62. 

civil  law  on  contracts  by  correspondence,  70. 

not  in  accord  with  common  law,  70. 

views  of  Pothier,  70. 

not  satisfactory,  71. 

civil  law  same  as  common  law  as  to  orders  for  purchase  by  correspond- 
ence, 72. 

venditio  spei  of  the  civilians,  84. 

price  —  rules  at  civil  law,  89. 

as  to  earnest,  195-199. 

effect  of  a  sale  by  the  civil  law,  400. 

different  modes  of  entering  into  contracts  at  Rome,  404. 

civil,  prsBtorian,  and  natural  obligations,  408. 

nexwn;  stipulatio;  expensUatio  ;  and  mutual  consent,  404. 

four  contracts /uris  gentium^  404. 

distinction  between  sales  at  Rome  and  by  the  common  law,  405. 

sale  by  the  civil  law  was  not  a  transfer  of  ownership,  405. 

but  of  possession  only,  405. 

with  warranty  against  eviction,  405. 

double  remedy  of  evicted  buyer,  407,  408. 

thing  sold  was  at  buyer's  risk  before  delivery  although  the  property 
had  not  passed,  410. 

modern  French  law  different  from  that  of  ancient  Rome,  412. 

Scotch  law,  413. 

warranty  in  civil  law,  642.    (See  Warranty.) 

payment  by  the  French  law  is  always  conditional  when  a  bill  or  note 
is  taken,  unless  an  unreserved  and  unconditional  receipt  be  given, 
758. 

if  such  receipt  be  given,  there  is  a  conflict  of  decisions  whether  the  pay- 
ment is  absolute  or  conditional,  758. 

payments  are  appropriated  or  *'  imputed  "  in  France  according  to  ex- 
[Mress  articles  of  the  Code,  758. 

rules  of  the  Civil  Code  on  this  subject,  755. 

by  Roman  law,  debtor  was  bound  to  pay  without  demand,  if  sum  fixed 
and  date  specified,  755  ;  and  anybody  could  pay  for  him,  756. 

if  not,  creditor  was  bound  to  make  demand,  755. 

acceptUatio  or  fictitious  payment,  757. 

tender,  by  civil  law  is  quite  different  from  that  at  common  law,  754. 

it  is  effected  in  France  by  paying  the  money  admitted  to  be  due  into 
the  public  treasury,  to  the  credit  of  the  vendor,  754. 

the  rule  was  the  same  at  Rome,  755. 
COLLATERAL  SECURITY, 

duty  of  vendor,  receiving  bill  or  note  as  collateral  security,  787. 
COLORABLE  SALE, 

merely,  not  intended  to  transfer  title,  89,  n.  (/). 
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COMMENDATION, 

ordiDaiy,  by  seller,  of  articles  to^d,  how  far  allowable,  430,  and  n.  (m). 
COMMISSION  MERCHANT.    (See  Factors  and  Consigkbeb.) 

sale  bj,  and  delivery,  after  sale  by  owner  without  delivery,  19,  n.  (y), 
CONCEALMENT, 

when  amounts  to  fraud,  430,  and  n.  (k),  482,  and  n.  (<q). 

*     (See  Fraud.) 
by  one  who  knows  he  has  no  title  to  the  property  he  is  selling,  627, 
and  n.  (t). 
CONDITIONAL  ASSENT,  61. 
CONDITIONAL  SALE  AND  DELIVERY, 

property  not  to  pass  until  fulfilment  of,  320,  and  n.  ((f),  348-345. 

where  title  in  goods  not  to  vest  until  payment,  320,  n.  (d). 

vendor  may  reclaim  goods  where  payment  is  not  made,  even  from  bond 

fide  purchaser,  820,  n.  (d). 
effect  of  tender  by  original  purchaser,  where  property  is  held  by  hie 
bond  fide  vendee,  820,  n.  (d). 
where  purchaser  has  paid  part  of  the  price,  and  seller  has  taker 

back  the  goods,  820,  n.  (d). 
where  part  of  property  is  destroyed,  part  taken  back,  and  the  res: 

paid  for,  820,  n.  (</)• 
where  payment  and  delivery  are  agreed  to  be  concurrent  acts,  320 
n.  (d). 
sales  for  cash,  320,  n.  (d),  677,  and  n.  (/). 
payment  by  negotiable  note,  320,  n.  (d),  844. 
where  part  of  goods  sold  for  cash  have  been  delivered,  320,  n.  (d). 
other  conditions,  343-845. 
waiver  of  condition,  820,  n.  (d). 

legislation  in  Vermont  and  Maine  on  the  subject  of  conditional  sak 
and  delivery,  320,  n.  (d). 
CONDITIONS, 

general  principles  and  definitions,  560,  561. 

rules  of  construction  for  distinguishing  between  conditions  and  inde- 
pendent agreements,  561,  n.  (A),  562. 
condition  precedent  may  be  changed  into  warranty  by  acceptance  o: 

partial  performance,  564. 
condition  precedent  must  be  strictly  performed  before  compliance  with 

contract  can  be  demanded  from  the  other  party,  565. 
waiver  of  conditions  may  be  express  or  implied,  566-569. 
waiver  implied,  when  performance  is  obstructed  by  party  entitled  to  it, 
567. 

or  by  positive  refusal  of  other  party  to  perform  his  part  of  the 

contract,  567,  and  n.  (r). 
or  by  the  other  party's  incapacitating  himself  from  carrying  out 
the  contract,  567. 
mere  assertion  that  a  party  will  be  unwilling  or  unable  tjO  comply  with 

his  promise  is  not  a  waiver,  568. 
impossibility  no  excuse  for  non-performance,  unless  the  thing  be  in  its 
nature  physically  impossible,  570,  and  n.  (a). 
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CONDITIONS  —  Continued, 

where  goods  sold  perish  without  fault  of 
vendor,  before  delivery,  670. 

legal  impossibility  excuses  performance  of  a  condition,  571. 

sale  dependent  on  an  act  to  be  done  by  a  third  person,  674. 

as  valuation  by  a  third  person,  674. 
,  the  party  who  claims  must  show  compliance  with  the  condition,  675. 

if  valuation  rendered  impossible  by  buyer,  vendor  may  recover  on  quan^ 
tarn  valebatf  676. 

where  sale  depends  on  happening  of  an  event,  677. 

the  party  bound  is  in  general  to  take  notice  of  the  happening  of  the 
event,  at  his  own  peril,  577. 

but  if  obligee  has  reserved  an  option  by  which  he  can  control  the 
event,  he  must  give  notice  of  bis  own  act  before  the  obligor  can  be 
deemed  in  default,  577. 

sales  of  goods  '<  to  arrive  " —  cases  reviewed,  678-686. 

rules  of  construction  in  such  sales,  deduced  from  the  authorities,  586. 

where  vendor  has  agreed  to  give  notice  of  the  ship's  name  in  sale  "  to 
arrive,"  this  constitutes  a  condition  precedent,  588. 

what  is  meant  by  a  **  cargo,"  689. 

orders  to  purchase  at  a  price  to  cover  cost,  freight,  and  insurance,  690. 

sale  of  cargo  by  bill  of  lading,  691. 

in  executory  agreements  for  sale,  the  obligation  of  the  vendor  to  de- 
liver, and  of  the  buyer  to  accept  and  pay,  are  concurrent  conditions, 
692. 

mutual  agreement  for  cross  sales;  promise  of  each  party  is  not  an  inde- 
pendent agreement,  692. 

other  examples  of  concurrent  conditions  in  sales,  592. 

time,  when  of  the  essence  of  the  contract,  is  a  condition  precedent, 
693. 

a  sale  by  sample  involves  a  condition  that  buyer  shall  have  a  fair  op- 
portunity to  compare  bulk  with  sample,  594. 

and  he  may  reject  the  sale,  if  this  be  refused  when  demanded  at  a 
proper  and  convenient  time,  594. 

sales  "  on  trial,"  ''  on  approval,*'  ''  sale  or  return,"  are  conditional 
sales,  595. 

failure  to  return  within  reasonable  time  goods  sold  "  on  trial,''  makes 
sale  absolute,  596. 

question  of  fact  for  }ury,  whether  more  was  consumed  than  was  neces- 
sary for  trial,  596. 

nature  and  effect  of  ''sale  or  return,"  697,  598. 

sale  by  description  involves  condition  precedent  —  not  warranty,  699- 
606,  610. 

in  sales  of  securities,  condition  is  implied  that  they  are  genuine,  607. 

it  is  a  question  of  fact  for  the  jury,  whether  the  thing  delivered  is  really 
that  which  buyer  consented  to  purchase,  609. 

reservation  by  vendor  of  right  to  resell  on  buyer's  default,  renders  sale 
conditional,  609. 

the  existence  of  the  thing  sold  is  a  condition  of  the  sale,  669. 
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where  buyer  bound  to,  property  does  not  pass  even  -by  actual  delivery 

till  performance  of,  820,  and  n.  (d). 
goods  sold  for  certain  price,  and  delivered  on  condition  that  title  to  re- 
main in  vendor  until  payment,  820,  n.  (d). 
vendor  may  reclaim  goods  even  from  band  fide  purchaser  from  his  ven- 
dee, 820,  n.  (d). 
reason  of  this,  820,  n.  (d), 
burden  on  vendor  to  show  condition  has  not  been  complied  with,  820, 

n.  (d). 
rights  of  purchaser  who  has  paid  part  and  goods  taken  by  vendor  for 

non-payment  of  balance,  820,  n.  (eQ. 
where  part  of  the  property  is  destroyed,  part  taken  back,  and  the  rest 

paid  for,  820,  n.  (d). 
to  whom  increase  of  property  sold  on  condition  belongs,  820,  n.  (<2). 
where  payment  and  delivery  are  agreed  to  be  simultaneous,  820,  n.  (d), 

677,  and  n.  (/). 
goods  sold  on  time  to  be  paid  for  on  delivery  by  note,  delivery  of  note 

condition  precedent,  820,  n.  (d). 
delivery  of  part  of  goods  sold  upon  agreement  that  payment  to  be  secured 
on  delivery  of  the  balance,  delivery  of  first  part  conditional,  829,  n.  (d). 
other  conditions,  848-845. 
waiver  of  condition,  820,  n.  (d). 

whether  delivery  absolute  or  on  condition,  depends  upon  intent  of  parties 
to  be  decided  by  jury,  820,  n.  (d). 
CONSIDERATION,  422.    (See  Failure  of  Consideration.) 

new  consideration  required  for  warranty  after  sale  completed,  611. 
promise  to  wait  a  fixed  time  for  answer  to  an  offer  of  purchase  or  sale 
void,  if  without  consideration,  41. 
CONSIGNEE.    (See  Factors  and  Consignees.) 
CONSIGNMENT 

or  sale,  distinction  between,  2,  n.  (t). 
CONTRACT  NOTES.    (See  Bought  and  Sold  Notes.) 
CONVERSION.     (See  Trover.) 
CORRESPONDENCE.    (See  Letter.) 

letters  of,  constituting  bargain,  are  one  transaction,  40,  n.  (o). 

contracts  made  by,  44,  66  et  seq.,  72-75. 

at  what  stage  of  contract  concluded,  44,  and  n.  (a),  66-75. 

offer  open  until  letter  making  it  arrives,  44,  and  n.  (a),  66,  68,  69,  70, 

74,  75. 
acceptance  by  mailing  letter  of  assent,  44,  and  n.  (a). 

by  doing  the  thing  requested,  45  n.  (t). 
cases  on  the  subject,  44,  and  n.  (a),  68,  69,  74,  75. 
COST,  FREIGHT,  AND  INSURANCE,  > 
C.  F.  AND  I.  > 

meaning  and  effect  of  these  words,  590. 
CREDIT, 

as  to  the  authorify  of  an  agent  to  sell  on,  743,  n.  (c). 
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DAMAGES, 

rule  of,  the  same  under  count  for  goods  bargained  and  sold,  and  goods 
sold  and  delivered,  765,  n.  (x). 

general  nde  where  contract  of  sale  is  broken,  is  the  difference  between 
the  contract  price  and  the  market  price  at  the  date  of  the  breach,  758, 
870,  and  n.  (a). 

when  market  price  not  true  criterion,  870,  n.  (a). 

how  market  price  ascertained,  870,  n.  (b), 

(See  Mabkst  Price.) 

when,  on  seller's  failure  to  deliver,  purchaser  is  unable  to  procure  goods 
of  same  kind  and  is  obliged  to  substitute  another  kind  of  goods,  876, 
n.  (b). 

what  is  the  date  of  the  breach,  759. 

not  changed  by  buyer's  bankruptcy,  759. 

where  the  buyer  has  interrupted  the  execution  of  a  contract  for  goods 
ordered  by  him,  the  vendor's  measure  of  damages  is  such  sum  as  will 
put  him  in  the  same  position  as  if  permitted  to  complete  the  contract, 
760. 

by  special  contract,  vendor  may  have  a  right  to  recover  the  whole  price 
of  goods,  which  the  property  remidns  vested  in  himself,  762. 

where  vendor  refuses  delivery  after  dishonor  of  bills  received  in  pay- 
ment, he  is  liable  only  for  nominal  damages  unless  there  be  a  differ- 
ence between  contract  price  and  market  price,  772. 

and  this,  whether  sale  is  of  specific  chattel  or  of  goods  to  be  supplied,  773. 

rule  of,  in  case  of  refusal  to  receive  goods  manufactured  according  to 
order,  768,  n.  («). 

damages  in  trover,  793.     (See  Trovbr.) 
^    what  damages  the  buyer  may  recover  for  failure  to  deliver,  870-884, 
and  note,  876  n.  (5),  877,  n.  (t),  882,  n.  («). 

rule  in  Hadley  v.  Baxendale,  871,  n.  (g). 

what  damages  buyer  may  recover  for  conversion  by  vendor,  886. 

what  damages  buyer  may  recover  for  breach  of  warranty  of  quality, 
657,  n.  (ifci),  894-904,  903,  n.  (d). 

proof  of  fraud  or  breach  of  warranty  in  partial  defence  to  a  bill  or  note 
given  for  the  price  of  goods,  where  goods  are  of  same  value  and  re. 
tained,  902,  and  n.  (a). 

in  cases  of  cross  actions,  one  for  price  of  goods,  and  the  other  for  fraud 
or  breach  of  warranty  in  sale,  899,  n.  (Q. 

(See  Remedies  of  the  Buyer.) 
DAYS,      • 

how  counted,  684.    (See  Time.) 
DECEIT.    (See  Fraud.) 
DELAY, 

and  silence  as  proof  of  acceptance  of  goods  under  statute  of  frauds,  162, 

effect  of  delay  in  determining  election,  442. 

receipt  becomes  acceptance  of  goods  delivered  in  performance  of  the 
contract  by  unreasonable  delay  in  rejection,  703. 
DEL  CREDERE, 

meaning  of  the  term,  748,  n.  (b). 
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DEL  CREDERE —  Continued. 

del  credere  agent's  authority  to  receive  payments,  is  the  same  as  that  of 
any  other  agent,  743. 
DELIVERY, 

at  place  agreed,  acceptance  need  not  he  shown,  168,  n.  (o),  699,  n.  (a). 

used  as  correlative  of  "  actual  receipt,"  675. 

statute  of  frauds  silent  as  to  delivery,  675,  n.  (c). 

must  he  an  actual  or  constructive,  as  against  creditors  and  subsequent 
purchasers,  675,  n.  (d), 

to  one  of  two  buyers,  under  purchases  equally  valid,  effect  of,  675,  n.  (d). 

different  meanings  of  the  word,  674-676,  675,  n.  (5). 

vendor's  duty  to  deliver  is  prima  fade  only,  and  may  depend  on  condi- 
tions, 677. 

delivery  usually  conditional  on  payment  of  price,  677,  and  n.  (/). 

unqualified  delivery  without  payment,  effect  of,  677,  n.  (/). 
(See  CoNDiTiOKS,  Conditional  Sale  and  Delivert.) 

effect  of  sale  on  credit  is  to  pass  title  and  right  of  possession,  677. 

vendor  may  refuse  delivery  notwithstanding  this  right,  on  buyer's  insol- 
vency, 677,  and  n.  (t). 

vendor  not  bound  to  send  goods,  only  to  place  them  at  buyer's  disposal, 
679,  and  n.  (n). 

sale  perfected  when  property  so  situated  that  purchaser  may  take  pos- 
session of  it  at  pleasure,  679,  n.  (n). 

by  change  of  possession^  while  site  of  property  remains  the  same,  679, 
n.  (n). 

facts  from  which  \wTy  may  find  delivery,  315,  n.  (/),  679,  n.  (n). 

where  property  is  at  time  of  sale  in  possession  of  purchaser,  679,  n.  (n). 

where  sale  by  one  partner  to  another,  679,  n.  (n). 

where  sale  is  of  goods  on  land  of  seller,  whether  purchaser  has  license 
to  enter  and  take,  679,  n.  («). 

where  delivery  is  conditional  on  notice  from  buyer,  679. 

place  of  delivery  in  general  is  that  where  the  goods  are  when  sold,  682, 
and  n.  (a). 

vendor's  duty  when  he  has  undertaken  to  send  goods,  683. 

where  time  is  not  expressed,  a  reasonable  time  is  allowed,  683,  and  n.  (5). 

parol  evidence  admissible  of  facts  and  circumstances  attending  a  written 
sale  in  order  to  determine  what  is  a  reasonable  time  for  delivery,  688, 
and  n.  (c). 

where  time  is  expressed  in  contract,  684-687.     (See  TiBfR.) 

vendor's  duty  of  delivery  comprises  that  of  giving  up  bill  of  hiding  when 
rightfully  demanded,  even  before  landing  of  cargo,  688. 

delivery  must  not  be  of  more,  nor  of  less  than  required  by  the  contract, 
689. 

where  delivery  is  of  more  than  the  quantity  bought,  buyer  may  reject 
the  whole,  689. 

where  delivery  is  of  less,  buyer  may  refuse  it,  690. 

but  if  he  accepts  part,  he  must  pay  for  what  he  keeps,  690. 

where  quantity  is  said  to  be  *'  about "  so  much,  or  "  more  or  less,"  or 
«  say  about,"  691,  692. 
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where  vendor  is  to  send  goods,  delivery  to  common  carrier  suffices,  693. 
where  vendor  contracts  to  deliver  at  a  distant  place,  common  carrier  is 

his  agent,  693. 
bat  he  is  not  responsihle  for  the  deterioration  necessarily  caused  by  the 

transit,  693. 
vendor  is  bound  to  take  the  usual  precautions  to  insure  safe  delivery  by 

carrier,  694. 
agreed  to  be  made  by  manufacturer  of  a  chattel,  after  it  is  finished, 

risk  of  transportation,  694  n.  (u^). 
vendor  is  bound  to  give  an  opportunity  to  inspect  the  bulk  on  delivery 

695. 
symbolical  delivery,  696,  and  ns.  (z),  (h)^  and  (c). 
of  ponderous  articles,  696,  n.  (6). 

indorsement  and  transfer  of  documents  of  title  are  a  good  delivery  in 
[  performance  of  the  contract,  696,  and  n.  (c),  697. 

vendor  not  entitled  to  charge  buyer  the  cost  of  labor  in  putting  the  bulk 
intq  the  buyer's  packages  where  sale  is  by  weight,  and  the  goods  are 
weighed  in  the  packages,  698. 
parol  evidence  admissible  to  show  usage  to  deliver  in  sacks,  grain  sold 

by  the  bushel,  698. 
delivery  which  divests  lien.    (See  Lien.) 

delivery  at  place  agreed  by  seller  is  sufficient  in  an  action  by  him  for 
goods  sold  and  delivered  without  proof  of  acceptance  by  purchaser, 
699,  n.  (a). 
DELIVERY  ORDER, 

delivery  order  by  vendor,  if  transferred  to  sub-vendee,  gives  the  latter 
no  greater  rights  than  the  original  purchaser  had,  unless  bailee  has 
attorned  to  the  sub- vendee,  773,  814. 
unless  vendor  recognizes  it  and  thereby  estops  himself,  778.     (See 
Documents  of  Title  ;  Lien.) 
DELIVERY  WARRANTS.    See  Documents  of  Title.) 
DESCRIPTION, 

words  of,  when  a  warranty,  600,  and  n.  (p). 
sale  by,  involves  condition  precedent,  600. 
**  DIRECTLY."    (See  Time.) 
DISAFFIRMANCE, 

of  contract  by  infant,  whether  must  restore  consideration,  27,  n.  (r). 
where  property  used,  wasted,  &c.  27,  n.  (r). 
may  be  exercised  against  bond  fide  purchaser,  27,  n.  (r). 
DISEASE, 

warranty  as  to,  in  sale  of  animals,  671,  n.  (u),  904. 
DISTANCE, 

how  measured,  522. 
DOCK  WARRANTS.     (See  Documents  of  Title.) 
DOCUMENTS  OF  TITLE, 

effect  of  sale  by  a  person  holding,  19,  and  n.  (x^). 
possession  of,  with  apparent  right  to  sell,  19,  n.  (x^). 
delivery  by  transfer  of,  696,  and  n.  (c),  809. 
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defined  by  4th  section  of  factors  act,  809. 

include  India  warrants,  dock  warrants,  warehousemen's  certificates  or 

warrants,  as  well  as  bills  of  lading,  809. 
powers  granted  by  factors  act  to  agents  intrusted  with  documents  of 

title,  809-810. 
indorsement  and  delivery  of  these  documents  do  not  suffice  to  divest 

vendor's  possession  nor  lien,  814,  815,  828. 
remarks  on  the  different  construction  put  on  these  instruments  by  courts 

and  kw-givers,  816,  817,  822,  828. 
quaere  as  to  effect  of  usage,  828. 
DRUNKARD, 

not  competent  to  contract  when  incapable  of  understanding  what  he  is 

doing,  80. 
but  is  liable  for  necessaries  sold  to  him  when  in  this  state,  80. 

EARNEST, 

distinct  from  part  payment,  189,  n.  (a).  • 

either  will  bind  the  bargain,  190. 
something  of  value  must  be  actually  given  to  constitute  it,  189,n.  (c), 

191. 
not  enough  for  purchaser  to  offer  for  tender  or  agree  to 
give  something  in  earnest  or  part  payment,  190,  n.  (^), 
191. 
given  to  agent,  190,  n.  (jg). 
civil  law  as  to  earnest,  195. 
two  kinds  of  earnest  under  civil  law,  195,  196. 
French  code  as  to  earnest,  200. 
whether  giving  earnest  alters  the  property,  855. 
submitted  that  it  does  not,  357. 
ELECTION, 

to  appropriate  goods  to  contract,  859-^75. 
to  rescind  contract  on  ground  of  firaud,  442.     (See  Fraud.) 
to  appropriate  payments,  748,  749. 
ELEVATOR, 

sale  of  grain  deposited  in,  whether  transfers  property,  854,  n.  (o). 
EMBLEMENTS.    (See  Growinq  Crops.) 
ENEMY, 

sale  to  alien  enemy  void,  510. 
ENGROSSING,  514. 
ENTIRE  CONTRACT, 

when  contract  of  sale  is  entire,  426,  and  n.  (m),  652,  and  n.  (x). 
purchaser  cannot  rescind  as  to  part  and  affirm  contract  as  to  rest,  426, 

n.  (m),  652,  and  n.  (x). 
part  voidable  under  statute  of  firauds,  and  the  remainder  good,  whole 

falls,  187,  n.  (jg), 
if  good  part  can  be  separated  from  that  which  is  voidable,  it  may  be 

enforced,  187,  n.  (jg). 
for  sale  of  goods  and  freight,  137,  n.  (g). 
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ESTOPPEL, 

for  sale  of  real  and  personal  estate,  187,  n.  (g), 

a  party  inducing  another  to  contract  by  manifesting  an  intention,  is 
estopped  from  averring  that  the  intention  manifested  was  not  the  real 
intention,  55. 
vendor  may  estop  himself  as  against  sub-yendee  from  denying  the  pm> 

chaser's  right  to  sell  and  deliver  the  goods,  774. 
and  even  from  denying  that  the  property  in  the  goods  has  passed,  774. 
warehouseman  may  also  estop  himself  from  contesting  his  liability  to 

deliver  to  purchaser  or  sub-vendee,  780,  781. 
and  thus  make  himself  liable  as  bailee  to  both  parties,  780. 
EVIDENCE, 

parol  evidence  to  affect  written  note  under  statute  of  frauds,  202. 

general  rules  of  common  law  not  changed  by  the  statute,  202. 
at  common  law  parties  might  put  contract  in  writing,  or  refer 
to  existing  writing,  and  would  be  bound  without  signature^ 
202. 
not  allowed  to  vary  the  writing  by  parol,  202,  and  n.  (a), 
nor  add  to  it,  202. 

but  might  make  contract  partly  in  writing,  203. 
whatever  is  agreed  on  in  writing  cannot  be  proved  otherwise 

than  by  producing  the  writing,  204. 
writing  forming  admission  by  one  party  must  be  distinguished 

from  the  writing  which  forms  the  contract  of  both,  204. 
statute  of  frauds  not  intended  to  apply  to  cases  of  written  con- 
tract, 208. 
but  to  a  written  note  of  antecedent  parol  contract,  208. 
parol  evidence  admissible  to  show  that  the  note  does  not  contain 
the  whole  bargain,  209,  and  n.  (t). 

or  that  a  price  was  fixed,  and  is  not  mentioned  in  the 

note,  209. 
or  that  it  was  agreed  that  the  merchandise  should  be  in 
good  condition,  209. 
and  plaintiff  cannot  offer  evidence  to  supplement  an  imperfect 

note,  210. 
parol  evidence  not  admissible  to  connect  separate  papers,  211, 

and  n.  (m),  222-226. 
but  admissible  to  identify  subject-matter  of  bargain,  218. 
confined  to  identity  in  kind,  218,  n.  (o). 
admissible  only  when  writing  does  not  distinctly  define 
the  article,  218,  n.  (o). 
and  to  show  the  circumstances  and  situation  of  the  parties,  ex- 
plain the  language,  or  show  the  date,  218,  and  n.  (o). 
admissible  to  show  meaning  of  words  according  to  trade  usage, 
218,  and  n.  (p). 

mistake  in  omitting  goods  in  bought  and  sold  note,  218. 
that  writing  was  only  to  take  effect  conditionally,  214. 
or  to  explain  latent  ambiguity,  214; 
as  to  particular  commercial  usages,  215.    (See  Usaqb.) 
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admbsible  at  common  law  to  show  subsequent  agreement  to  alter 

or  annul  the  written  contract,  216. 
but  not  so  admissible  under  statute  of  frauds,  216,  and  n.  (d). 

otherwise  in  some  states,  216,  n.  (d), 
when  admissible  to  explain  or  contradict  bill  of  lading,  818, 
n.  (/). 
when  not  admissible  for  such  purpose,  818  n.  (/). 

when  bill  imports  that  goods  are  stowed  under  deck, 
cannot  be  varied  by  contemporaneous  parol  contract, 
818,  n.  (/). 
not  admissible  to  contradict  as  to  course  of  voyage,  designated 

in  bill  of  lading,  813,  n.  (/). 
admissible  to  show  that  purchaser  ordered  changes  and  additions 

to  an  article  manufactured  for  him,  217. 
not  admissible  to  influence  damages  by  showing  that  a  higher 
than  market  price  was  fixed,  and  the  cause  of  its  being  so  fixed, 
217. 
whether  admissible  to  show  consent  to  abandon  contract,  218. 
admissible  to  fix  principal  with  responsibility  where  note  is 

signed  by  agent  in  his  own  name,  219,  288-244. 
but  not  to  release  the  agent,  219. 
admissible  to  show  that  agent*s  name  was  inserted  by  mistake 

instead  of  principaFs,  219. 
bought  and  sold  notes.    (See  Bought  and  Sold  Notes.) 
admissible  to  prove  acceptance  by  plaintiff'  of  proposal  signed 

by  the  defendant,  under  the  statute  of  frauds,  253. 
parol  evidence  not  admissible  to  prove  fraudulent  representation 

that  a  third  person  is  a  solvent  buyer,  446. 
and  a  representation  by  a  partner  of  the  credit  of  his  firm  is 

governed  by  this  rule,  446. 
parol  evidence  inadmissible  to  prove  a  warranty,  or  extend  its 

terms,  when  sale  is  in  writing,  621. 
but  admissible  to  prove  the  facts  and  circumstances  in  order  to 
determine  what  was  a  reasonable  time  for  delivery,  when  no 
time  is  fixed  in  the  writiDg,  683. 
and  to  show  usage  to  deliver  in  sacks  grain  sold  by  the  bushel, 

698. 
parol  evidence  of  usage  admissible  to  show,  where  sale  in  writing 
was  on  credit,  that  delivery  was  not  to  be  made  till  payment, 
798. 
not  admissible  to  show,  by  way  of  enhancing  damages,  that  an 
extra  price  was  fixed  in  the  written  contract  because  of  the 
promise  of  prompt  delivery,  874. 
EXAMINATION, 

buyer's  right  to,  before  acceptance,  701,  702. 
EXCHANGE, 

difference  between  sale  and,  2,  n.  (e), 

in  form  of  remedy  to  be  adopted  for  breach,  2,  n.  (e). 
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declaration  shoald  be  special,  2,  n.  (e). 

warranty  of  title  in,  644,  n.  (t), 
EXECUTORY  AGREEMENT, 

distinction  between  bargain  and  sale,  and  executory  agreement,  8  78, 
92. 

does  not  pass  the  property  in  the  goods,  808.     (See  Property  m 
Goods.) 

converted  into  bargain  and  sale  by  subsequent  appropriation,  858» 

mle  as  to  concurrent  conditions,  692. 

FACTORS  AND  CONSIGNEES, 

factors  acts,  19,  and  n.  (5),  20,  809. 

apply  only  to  persons  nsnally  employed  in  selling,  not  to  a  wharfinger, 

19. 
apply  only  to  mercantile  transactions,  not  to  sales  of  furnitore,  &c.  in 

possession  of  a  tenant  or  bailee,  19. 
who  is  an  agent  intrusted  with  goods  under  the  acts,  19,  20. 
a  factor  whose  agency  has  been  revoked  cannot  make  valid  pledge,  nor, 
.  perhaps,  sale,  to  an  innocent  third  person,  even  though  the  goods  re- 
main in  his  hands,  20. 
a  vendee  is  not  a  person  intrusted  as  agent  under  factors  act,  818. 
effect  of  transfer  of  documents  of  title  nnder  factors  acts,  809  et  seq, 

(See  Documents  of  Title.) 
some  decisions  under  the  factors  acts,  810. 

fiu;tor*s  possession  of  document  of  title  intrusted  to  him  through  his  own 
fraud,  is  sufficient  to  enable  him  to  convey  good  title  to  innocent 
tbird  person,  819. 
factor  whose  authority  has  been  revoked,  can  convey  no  title  to  inno- 
cent pledgee,  although  the  factor  remains  in  possession  of  the  goods, 
and  the  revocation  is  secret,  820. 
factor  buying  goods  on  order  of  his  correspondent  with  his  own  money 
or  credit,  entitled  to  stop  in  transitu,  880.    (See   Stoppaqb  in 
Transitu  ;  Principal  and  Agent.) 
sale  by,   with  delivery,   after  sale  by   owner  without  delivery,   19, 
note  (y). 
FAILURE  OF  CONSIDERATION, 

arising  out  of  innocent  misrepresentation  of  fact,  420. 

of  law,  422. 
where  vendor  fails  to  complete  a  sale,  428. 
title  fails  after  warranty,  423. 
or  even  without  warranty,  428. 
sale  is  of  forged  notes  or  securities,  423. 
or  shares  in  a  projected  company  not  formed,  424. 
or  bill  invalid  for  want  of  stamp,  424. 
but  not  where  buyer  gets  what  he  really  intended  to  buy,  even  if  worth- 
less, 425,  and  n.  (h), 
partial  failure,  426. 

55 
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where  cootract  is  entire,  buyer  may  reject  whole,  426,  and  ns.  {k) 

and  (m). 
bnt  not  after  accepting  part,  426. 
where  conaideration  is  not  seTerable,  427. 
FAULTS, 

sale  ''taken  with  all  faults,"  477,  671,  n.  (u). 
FEME  COVERT.    (See  Husband  and  Wife.) 
FIXTURES, 

sale  of  chattel  to  be  affixed  to  a  freehold  b  not  a  contract  for  the  sale 
of  goods,  108. 
FOREIGN  CONTRACT  OF  SALE, 

goTemed  in  England  by  statute  of  frauds,  113,  n.  (Q. 
when  illegal,  if  smuggling,  511,  and  n.  (u). 
FORESTALLING,  614. 
"FORTHWITH."    (See  Time.) 
FRAUD.     (See  Statute  or  Fbauds.) 
generally,  428. 

renders  contracts  voidable,  not  Toid,  428. 
definitions  of  fraud,  429. 
no  fraud  unless  party  deceiyed,  429,  and  n.  («). 

presumption     that   fraudulent    representations   were 

relied  on,  429,  n.  (6). 
one  recelTing  positive  assurance  of  another,  has  right 
to  rely  on  it,  so  far  as  that  other  is  concerned,  429, 
n.  (»). 
elements  of  materiality  of  representation,  429,  n.  (e). 
nor  without  dishonest  intent,   429,  and  n.   (/) ;   how  proved,  429, 

without  damage,  gives  no  right  of  action,  429,  and  n.   (g),  431,  n.  (<). 

concealment,  or  silence,  when  amounts  to  fraud,  4S0, 

and  n.  (k). 
concealment  by  vendor,  knowing  the  fact  that  he  has 
no  title,  627,  and  n.  (i). 
mistaken  belief  may  be  caused  actively  or  passively,  480. 
mere  silence,  no  ground  for  attributing  fraud,  430.     See  430,  n.  (k). 
unless  the  silent  party  under  some  pledge  or  duty  to  reveal,  430,  and 

n.  (k). 
caveat  emptor  is  general  rule,  430. 

where  article  sold  is  open  to  inspection,  430, 

and  ns.  (/)  and  (m). 
common  language  of  commendation,  430, 

and  n.  (m). 
statements  of  price  paid  for  property  of- 
fered for  sale,  or  of  its  value,  how  re- 
garded, 480,  and  n.  (m). 
if  buyer  unwilling  to  deal  on  this  basis,  must  exact  warranty,  430. 
fraud  or  negligence  in  performance  of  contract  gives  action  in  tort  for 
damages  to  third  persons  not  parties  to  contract,  431,  and  n.  (p),  432. 
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but  no  such  action  on  (he  contract ^  482,  488,  n.  (hi), 

negtigence  or  fraud  in  reference  to  articles  sold,  hy  which  third  par- 
ties are  injured,  481,  n.  (p). 
fraudulent  publications  give  notice  in  tort  in  favor  of  any  one  of  the 

public  damaged  thereby,  432, 
On  the  Vendob,  488. 

its  effect  in  passing  property,  488. 

depends  on  vendor's  intention  to  pass  ownership,  or  possession  only, 
488. 

renders  contract  voidable  only,  not  void,  488. 

rights  of  third  persons  protected,  if  acquired  before  avoidance,  488, 
and  n.  (t),  443. 

sale  by  fraudulent  vendee  to  bond  fide 
purchaser,  transfers  good  title,  488,  and 
n.  (i). 

not  if  vendor  transferred  possession  only,  488. 

if  fraud  amounts  to  false  pretences,  third  person  not  protected 
against  vendor  who  prosecutes  buyer  to  conviction,  484. 

cases  reviewed  as  to  effect  of  fraud  in  passing  property,  484-448. 

carrier's  liability  to  vendor  for  delivery  to  fraudulent  purchaser,  435- 
437,  442. 

vendor  may  elect  to  affirm  or  avoid  the  sale,  after  discovery  of  fraud, 
442. 

may  keep  the  question  open  as  long  as  he  does  nothing  to  affirm  the 
contract,  442. 

provided  that  no  innocent  party  has  in  the  mean  time  acquired  an  in- 
terest in  the  property,  and  the  position  of  the  wrong-doer  is  not 
altered,  442. 

the  election  to  rescind  may  be  made  by  plea  in  an  action  brought  by 
the  buyer  against  the  vendor,  442. 

and  no  judgment  is  necessary  to  give  effect  to  the  election  to  rescind, 
448. 

instances  of  fraud  on  vendor,  where  property  does  not  pass,  440,  n. 
(«),  443,  451. 

it  is  fraud  on  vendor  to  prevent  others  from  bidding  at  an  auction  of 
his  goods,  444.     See  444,  n.  (c). 

a  party  making  fraudulent  representations  as  to  the  solvency  of  a 
proposed  buyer,  may  be  sued  himself  as  purchaser,  if  he  get  posses- 
sion of  the  goods  from  the  buyer,  445. 

this  fraud  can  only  be  proved  by  writing,  446. 

even  where  representation  made  by  a  partner  as  to  the  solvency  of 
his  own  firm,  446. 

false  representation  of  buyer  in  order  to  get  goods  cheaper,  447. 

purchaser  not  bound  to  reveal  secret  advantages  of  the  thing,  known 
to  himself,  but  not  to  vendor,  448,  449. 

but  must  not  mislead  vendor,  448. 

goods  purchased  with  intent  not  to  pay  for  them,  450,  and  n.  (/). 
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On  the  Buyer,  452. 

defrauded  buyer  may  avoid  sale  before  or  afler  delivery,  452. 

but  only  if  the  thing  bought  can  be  restored  in  unchanged  condition, 

452,  and  n.  (a), 
principles  which  govern  his  exercise  of  the  right  to  elect  whether  to 

affirm  or  rescind  the  sale,  452,  and  ns.  (a),  (d),  and  («). 
party  having  right  to  rescind  entire  contract,  must  rescind  whole  or 
no  part,  452,  n.  (a). 

cannot  avoid  to  keep  property,  and  at  the  same  time  recover 

damages  on  the  contract,  452,  n.  (a), 
cannot  avoid  contract  and  retain  what  has  been  received, 

452,  n.  (a). 
must  restore  what  has  been  received  in  payment,  452, 

n.  (a), 
action  of   deceit  remains  to  party  defrauded,  although  he 

cannot  restore  what  he  has  received,  452,  n.  (a). 
afiSlrmance  of  contract  merely  extinguishes  the  right  to  re- 
scind, 452,  n.  (a), 
false  representations  to  buyer  if  innocently  made  insufficient  to  en- 
title him  to  rescind  on  the  ground  of  fraud,  454. 
but  may  give  rise  to  relief  on  the  ground  of  mistake  or  failure  of 

consideration,  420-422. 
or  if  they  amount  to  warranty,  618.     (See  Warranty.) 
8tatement4s  known  to  be  false,  presumed  to  have  been  made  to  induce 

the  purchase,  454,  n.  (q). 
fals^  representation  is  knowingly  made,  when  a  party  states  what  he 
does  not  believe,  even  if  he  have  no  knowledge  on  the  subject,  454. 
or  if  a  person  make  assertions  without  knowledge  as  to  whether  the 

fact  asserted  is  true,  429,  n.  (/),  461. 
concuiTcnce  of  fraudulent  intent  and  false  representation  necessary 

to  constitute  fraud  on  the  buyer,  454,  461. 
conflict  of  opinion  between  queen's  bench  and  exchequer  as  to  the 

nature  of  the  fraud  justifying  an  action  for  deceit,  454-461. 
doctrine  of  the  exchequer  finally  prevails,  460,  461. 
now  settled  that  to  support  an  action  for  false  representation,  it  must 
be  shown  not  only  that  representation  was  false,  but  maude  fraud- 
ulerUly,  461. 
liability  of  principal  for  fraud  of  agent,  455,  n.  (u),  462-466. 
difference  between  decisions  in  exchequer  chamber  and  House  of 

Lords,  464. 
principals  as  stated  by  the  House  of  Lords,  467. 
shareholders  defrauded  by  prospectus,  469. 
various  fraudulent  devices  to  cheat  buyer,  470. 
representation  literally  true,  by  which  party  is  deceived  to  his  in- 
jury, 458,  n.  (c). 
puffers  at  auctions,  —  law  on  this  subject,  444,  n.  (c),  470,  and  n.  (ik), 
474,  and  n.  (r). 
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auctioneer  responsible  for  frand  on  buyer  where  principal  not  named, 

471. 

(See  Auction  and  Auctioneer.) 
telling  falsehoods  about   the  ownership  of  horses  and  reasons  for 

selling  them,  476. 
exaggerating  receipts  of  a  public  bouse,  476. 
sale  with  *'  all  faults,"  where  means  are  used  to  conceal  defects, 

477. 
concealing  defect  where  buyer  neglected  to  inspect,  478. 
in  sales  of  pictures,  479. 

usage  may  impose  duty  on  vendor  to  declare  defects,  480. 
passive  acquiescence  in  buyer's  self 'deception,  even   if   known  to 

vendor,  is  not  fraud,  if  vendor  have  done  nothing  to  mislead, 

481. 
vendor  cannot  recover   from  buyer,  where  he  has  colluded  with 

buyer  to  defraud  a  third  person,  381. 
defects  known  to  seller,  but  not  disclosed  to  purchaser,  482,  and 

n.  (q),     (See  Concealment.) 
remedy  of  purchaser  who  has  been  defrauded,  452. 
On  Creditors,  483. 

statute  of  Elizabeth  483,  and  n.  (s). 
semble,  protects  future  creditors,  483. 
Twyne's  case,  484,  and  n.  (t), 

conveyance  fraudulent  or  not,  question  for  jury,  485. 

burden  of  proving,  485,  n.  (u). 
notoriety  of  sale  rebuts  presumption  of  fraud,  487. 
no  general  rule,  —  every  case  decided  on  its  own  circumstances, 

487. 
intention  to  defeat  execution,  488. 

confession  of  judgment  with  intent  to  give  preference,  488. 
bills  of  sale  acts,  489. 
contract  in  fraud  of  creditors  not  voidable  between  the  parties,  490, 

and  n.  (r). 
and  voidable,  not  void  as  to  creditors,  490. 

third  persons  acquiring  interest  before  sale  is  impeached  by  cred- 
itors, protected,  490. 
sheriff  cannot  defend  seizure  under  execution,  of  goods  conveyed  by 

bill  of  sale,  unless  he  show  both  judgment  and  writ  in  favor  of  a 

creditor,  490. 
second  section  of  bills  of  sale  act  not  applicable  to  trusts  in  favor  of 

strangers,  491.    (See  Bills  of  Sale.) 
sales  which  disturb  equality  of  distribution  among  creditors,  497. 
return  of  goods  to  unpaid  vendor  by  insolvent  buyer,  498. 
early  cases  sanctioned  such  return  before  act  of  bankruptcy,  499. 
now  only  permissible  if  property  has  not  passed,  or  if  possession  has 

not  been  taken  by  buyer,  799. 
in  America,  decision    in  Harben  v.  Edwards  followed,   502,   and 

notes. 
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eiSFect  of  possession  retained  by  vendor,  485,  487,  n.  (<^),  502,  and 
Ji.  (m). 

restored  to  vendor  without  intermediate  change  of  title* 
486,  n.  (h),  502,  n.  (m). 
in  sale  with  intent  not  to  pay,  489,  440,  and  n.  (e). 
case  of  infant,  22,  n.  (t). 
FRAUDS,  STATUTE  OF.    (See  Statute  of  Frauds.) 
FREE  ON  BOARD, ) 
F.  O.  B.  ) 

meaning  and  effect  of  the  words,  872. 
FRUCTUS  INDUSTRIALES,}      ,„      ^ 
FRUCTUS  NATURALES.       f     ^^^  Growing  Crops,  120.) 

GAMING, 

sale  as  a  disguise  for  gaming,  542. 
GIFT, 

as  distinguished  from  sale,  2,  and  n.  •(/). 

parol  gifts  must  be  accompanied  by  delivery,  2,  n.  (/). 

character  of  delivery  required,  2,  n.  (/)• 

of  chattels  already  in  hands  of  donee,  2,  n.  (/). 

a  contract,  2,  n.  (/). 

perfected,  not  revocable,  2,  n.  (/). 

of  bond,  without  delivery,  2,  n.  (/). 

of  money,  by  check,  2,  n.  (/). 

by  parol  declaration  of  trust,  2,  n.  (/). 

and  settlements  of  personal  property,  2,  n.  (/). 

of  checks  or  bonds,  2,  n.  (/). 
GOODS,  WARES,  AND  MERCHANDISE, 

what  they  are.  111. 

choses  in  acUorif  shares,  &c.  are  not,  111. 

otherwise  in  some  states.  111,  n.  (a). 

growing   crops  to  be  severed  before  property  passes,  are,  118,  126, 

/ructus  industriales  are  within  17th  section  of  the  statute  of  frauds, 
120. 

are  they  goods,  &c.  before  severance,  126,  n.  (y),  127. 

sold,  when  in  tortious  possession  of  third  person,  6,  n.  (a). 
GROWING  CROPS, 

fructtu  naturales  BJid /ructus  indttstricUes  distinguished,  120. 

the  former  are  an  interest  in  land  under  4th  section  of  statute  of  frauds, 
120. 

the  latter  are  chattels  governed  by  17th  section,  121. 

(See  Statute  op  Frauds.) 

intermediate  class,  128. 

crops  not  yet  sown,  181. 

crops  mere  accessories  to  land,  182. 
GROWING  TIMBER.    (See  Timber.) 

sales  of,  how  affected  by  statute  of  frauds,  126,  n,  (t/). 
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HORSES, 

Bale  of  horses  in  market  overt.    (See  Market  Overt.) 
sonndDess  in  sales  of  horses ,  619.     (See  Warranty.) 

HOUR.    (See  Time.) 

HUSBAND  AND  WIFE, 

wife,  her  capacity  to  contract, 

1.  at  common  law,  81. 

unable  to  contract,  81. 

no  separate  existence  during  coverture,  81. 

unable  even  to  contract  for  necessaries,  81.      See  86, 

n.  (0. 
her  contract  void,  not  voidable,  81. 
but  there  is  an  exception  to  this  disability  if  husband  is 

civiliter  moriuus,  82. 
or  alien,  resident  abroad,  83. 
or  when  wife  is  sole  trader  in  city  of  London,  85. 

2.  by  statute, 

protection  order,  86. 
property  act,  1870,  86. 
8.  in  equity, 

may  contract  so  as  to  bind  her  separate  property,  87. 

IDIOTS.    (See  Lunatics.) 
ILLEGALITY, 

at  common  law,  503. 

sale  void  when  entered  into  for  illegal  purpose,  508. 
illegality  available  in   defence  as  well  as  for  action,  504,  and 
n.  (c). 

law  leaves  parties  to  illegal  contract  where  it  finds 

them,  504,  n.  (c). 
unconscientious  nature  of  the  defence  no  answer  to 
it,  504,  n.  (c). 
defence  of,  prevails  not  to  protect  defendant,  but  as  disability 

of  plaintiflT,  504,  n.  (c). 
cases  of,  where  parties  not  in  pari  delicto ^  504,  n.  (c). 
vendor  in  illegal  sale  can  neither  recover  price  nor  reclaim  goods, 

504,  n.  (c). 
disability  of  vendor  to  reclaim  avails  purchaser  as  sufficient  title, 

504,  n.  (c),  557,  n.  («). 
whole  contract  void,  if  part  of  consideration  illegal,  505. 
but  where  two  acceptances  are  given,  one  may  be  recovered, 
if  the  other  suffices  to  exhaust  the  illegal  part  of  the  consid- 
eration, 505. 
where  illegal  part  of  contract  can  be  severed  from  the  legal,  505, 

and  n.  (/). 
sale  of  a  thing  innocent  in  itself  is  illegal,  if  vendor  knows  that 
it  is  bought  with   the  intent  to  apply  it  to  an  illegal  pur- 
pose, 506. 
no  distinction  on  this  point  between  malum  prohibUwn  and  maltan 
in  iey  506,  508,  n.  (A),  511,  n.  (u). 
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sale  to  a  prostitute,  507. 

an  alien  eDemy,  510. 
smuggling  contracts,  510. 
distinction,  in  sales  made  in  foreign  states  or  countries  where 

vendor  does  and  where  he  does  not  participate  in  purchaser's 

illegal  purpose,  511,  n.  (u). 
presumption  as  to  legality  of  a  sale  in  another  state  or  country, 

513,  n.  (/i),  530,  n.  (s), 
validity  of  eale  to  be  determined  by  law  of  place  where  made, 

530,  n.  (s). 

circumstances  indicating  place  of  sale,  580,  n.  (s). 
sales  against  public  policy,  512. 
forestalling,  regrating,  engrossing,  514. 
contracts  for  sale  of  offices,  516-518. 
sale  of  pension  illegal,  unless  given  exclusively  for  past  services, 

519. 
sales  in  restraint  of  trade  void  where  party  is  restrained  gener- 
ally, 520. 
restriunt  partial,  or  as  to  particular  place,  521,  and  n.  (a), 
mode  of  measuring  the  space  in  such  contracts,  522. 
where  restraint  general  as  to  place,  contract  void,  521,  n.  (a), 

523. 
restraint  as  to  time  unimportant,  524,  525. 
court  will  not  inquire  into  the  adequacy  of  the  consideration  for 

the  restraint,  526. 
even  if  restraint  be  partial  and  for  good  consideration,  it  will 

not  be  enforced  if  unreasonable,  527. 
but  will  be  reduced  to  what  is  reasonable,  by  the  court,  which 

determines  the  point  as  a  matter  of  law,  527. 
if  contract  is  good  when  made,  it  will  not  be  rendered  invalid  by 

subsequent  events,  527. 
sales  of  law- suits,  champerty,  and  maintenance,  528. 
taking  an  interest  in  litigation  as  a  security  is  not  champertous, 

529. 
by  statute,  530. 

prohibition  by  statute,  express,  or  implied  from  the  imposition 

of  a  penalty,  530,  and  n.  (s), 
distinction  between  statutes  passed  for  revenue  purposes,  and 

others,  531. 
authorities  reviewed,  532-587. 
general  rules  as  to  the  distinction  deduced  from  the  cases,  588, 

and  n.  (g), 
statute  relative  to  printers,  539. 
to  sales  of  butter,  539.' 
to  sales  of  milk,  580,  n.  («). 
to  sales  of  bricks,  589. 
East  India  traide  acts,  589. 
weights  and  measures  acts,  540. 
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game  laws,  540, 

gaming  or  wagering,  541,  542,  and  n.  (o). 
tippling  acts,  548. 
decisions  under  tippling  acts,  544. 
cattle  salesmen  in  London,  545. 
sales  of  office,  546. 
contract  that  A.  shall  resign  with  intent  that  B.  shall  get  the 

office,  void,  548. 
deputation  of  an  office  for  price,   "  out  of  the  profits,"  valid, 

548. 
decisions  under  the  statutes  relative  to  sales  of  office,  549,  550. 
sale  of  goods  delivered  without  permit,  forbidden,  551. 
sales  on  Sunday  not  void  at  common  law,  552. 
but  made  so  by  statute,  552,  553,  n.  (k), 
decisions  under  the  statute,  55S-554. 

(See  Sunday.) 
sales  of  chain-cables  and  anchors  not  tested  and  stamped,  pro- 
hibited, 555. 
cases  in  America,  55S,  ns.  (k)  and  (m),  454,  n.  (9),  556,  557, 

and  ns  («),  (ti),  (x),  (2),  668,  n.  (h). 
French  law,  659. 

cases  of  illegality  where  parties  are  not  in  pari  delictu,  504, 
n.  (c). 
IMPLIED'  WARRANTY.    (See  Title,  Warranty.) 
IMPOSSIBILITY, 

as  a  defence  for  breach  of  contract,  270,  and  ns.  (a),  and  («'),  571. 
INDICIA  OF  OWNERSHIP  OF  PROPERTY. 

(See  Documents  op  Title.) 
effect  of  sale  by  one  intrusted  with,  19,  and  n.  (x^y 
INFANT, 

not  liable  for  purchases,  except  necessaries,  22. 
purchase  not  void,  only  voidable,  22. 

not  liable  at  law  for  fraudulently  representing  himself  to  be  of  fall  age, 
22,  and  n.  (t). 

disagreement  among  the  authoritieB 
upon  this  point  in  American  states, 
22,  n.  (t). 
but  is,  in  equity,  22. 
liable  for  tort  disconnected  from  contract,  22,  n.  (t). 

but  not  where  his  fraudulent  representations  are  substan- 
tially a  part  of  the  contract,  22,  n.  (i). 
infancy  good  defence  to  action  for  deceit  or  false  warranty  in  sale,  22, 

n.  (i). 
liable  in  tort  for  conversion  of  goods  obtained  by  fraud,  22,  note  (t). 
may  purchase  a  supply  of  necessaries,  28. 

only  liable  for  reasonable  price,  consideration  always  open  to  inquiry, 
28,  n.  (a). 

although  negotiable  note  given,  28,  n.  (n). 
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what  are  necessaries,  23,  and  ns.  (o),  (je>),  (r),  («),  24,  and  ns.  (b)  and 

food,  lodging,  clothing,  tuition,  &c.  23,  24. 

this  word  includes  articles  of  use,  even  though  also  ornamental  or  lux- 
urious, 23. 
it  is  construed  according  to  the  infant's  age,  state,  and  degree,  28. 
examples  from  the  decisions,  24. 
whether  question  of  law  or  fact?  24,  and  n.  (g). 
whether  evidence  admissible  that  infant  was  already  supplied  ?  24,  and 

n.  (A), 
married  infant  bound  for  necessaries  for  his  wife  and  children,  25. 
infant  tradesman  not  liable  for  goods  supplied  for  his  trade,  26. 
but  if  he  uses  any  goods  so  supplied  in  his  household,  he  is  liable  for 

what  is  so  used,  26. 
is  purchase  by  infant  tradesman  void  or  voidable?  86,  and  n.  (j?). 
may  ratify  contract  after  majority,  27. 

principle  of  such  ratification,  27,  n.  (r). 
whether  must  have  known  not  liable,  27,  n.  (r). 
what  promise  or  acts  amount  to  ratification,  27,  n.  (r). 

effect  of  ratification,  27,  n.  (r). 
ratification  must  be  made  before  action  founded  on  con- 
tract is  brought,  27,  n.  (r). 
vendor  may  reclaim  goods,  where  infant  avoids  payment  on  ground  of 
infancy,  22,  n.  (t). 

as  to  cases  where  goods  have  been  used  or  wasted  by  in- 
fant, see  22,  n.  (i"),  27,  n.  (r). 
whether  infant  avoiding  purchase  may  recover  purchase>money  paid  by 
him,  24,  n.  (/). 

whether  on  avoiding  sale  infant  must  restore  consideration 
received,  27,  n.  (r). 
right  to  avoid  sale  may  be  exercised  against  bond  fide  purchasers,  72, 
n.  (r). 
INSOLVENCY, 

insolvent  buyer  has  no  right  to  rescind  a  sale  and  return  goods  to  the 
unpaid  vendor,  for  the  purpose  of  preferring  the  latter  over  other 
creditors,  498,  499. 
but  he  may  decline  to  complete  a  sale,  if  the  property  has  not  passed, 

500,  501. 
or  may  refuse  to  take  possession,  so  as  to  give  vendor  an  opportunity 

for  stoppage  in  transitu,  500. 
on  buyer's  insolvency,  vendor  may  refuse  delivery  even  if  the  property 

has  passed,  and  the  sale  was  on  credit,  677,  678,  759. 
and  may  refuse  further  deliveries  to  buyer's  assigneepinless  paid  for 

partial  deliveries  made  before  the  bankruptcy,  759. 
and  if  bill  received  in  payment  is  dishonored,  vendor  may  stop  de- 
livery, 772. 

his  responsibility  on  so  doing,  772. 
bankrupt's  assignees  cannot  maintain  trover  against  unpaid  vendor  in 
possession,  769. 
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meaning  of,  when  a  ground  of  stoppage  in  transitu,  887,  and  ns.  (k), 
and  (/),  when  must  occur  to  be  available  as  such  ground 
887,  and  n.  (k), 
INSPECTION, 

vendor  must  give  opportunity  to  inspect,  695. 

examples  of  buyer's  right  to  refuse  acceptance  where  fair  opportunity  of 

inspection  refused,  701. 
if  inspection  on  deceptive  sample,  651,  667,  705. 
buyer's  right  of  rejection  after  inspection,  651^  752,  and  n.  (x^). 

JUDGMENT, 

in  trover,  effect  of,  to  pass  title,  49,  and  n.  (r). 
JURY, 

to  determine  as  to  reasonable  time,  684,  and  n.  («),  700. 

word  to  be  inserted  in  blank  in  agreement,  58,  n.  (c). 

whether  goods  sold  infant  are  necessaries,  24,  and  n.  (g). 

acceptance  by  buyer  under  statute  of  frauds,  144,  and  n. 

intent  to  pass  property  by  sale,  811,  n.  (c). 
whether  sale  absolute  or  conditional,  820,  n.  (d). 
whether  sale  fraudulent  or  not,  485. 
whether  thing  delivered  is  really  what  the  purchaser  con- 
sented to  take,  609. 
whether  warranty  was  intended,  618,  and  n.  (m). 
JUS  DISPONENDIy  reservation  of  the, 
preliminary  observations,  881. 
property  does  not  pass  when  vendor  shows  the  intention  of  reserving  it, 

881. 
authorities  reviewed,  882-898. 
making  bill  of  lading  deliverable  to  order  of  consignor  decisive  to  show 

intention  of  reserving  the /ux  disponendlf  390.     See  882,  n.  (a), 
it  is  a  question  of  fact  for  the  jury  what  was  the  intention  of  the  con- 
signor, 882,  n.  (a),  890. 
property  may  be  reserved  by  consignor  even  when  he  puts  goods  on 

board  of  consignee's  own  ship,  892. 
rules  deduced  from  the  authorities,  899. 
first,  delivery  to  carrier  by  buyer's  orders  for  delivery  to  buyer  passes 

the  property,  399,  and  n.  (e). 
second,  where  a  bill  of  lading  is  taken,  the  delivery  to  the  carrier  is  for 
conveyance  to  the  person  named  in  the  bill,  and  not  to  the  vendee, 
unless  he  be  that  person,  899. 
third,  making  bill  of  lading  deliverable  to  order,  of  vendor,  is  almost  de- 
cisive fb  prevent  the  property  passing  to  vendee,  in  absence  of  rebut- 
ting evidence,  899. 
fourth,  where  there  is  evidence  to  rebut  the  presumption  arising  from  the 
form  of  the  bill  of  lading,  the  question  is  one  of  fact  for  the  jury,  899. 
fiflh,  effect  of  delivery  of  goods  even  on  purchaser's  own  vessel,  may 
be  restrained  by  the  terms  of  the  bill  of  lading,  so  as  to  prevent  prop- 
erty irom  passing,  899. 
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sixth,  where  bill  of  lading  is  inclosed  to  ihe  buyer,  together  with  a  bill 
of  exchange  for  the  price  of  the  goods,  buyer  acquires  no  right  unless 
he  accepts  the  bill  of  exchange,  899. 

LADING.    (See  Bills  or  Lading.) 
LAND, 

interest  in  land  governed  by  4th  section  of  statute  of  frauds,  113. 
what  is  an  interest  in  land,  115. 

growing  crops,  when  an  interest  in  land,  and  when  chattels,  120,  121. 

(See  Growing  Crops.) 
LAW.    (See  Lex  Loci.) 
LEAP  YEAR,  562. 
LETTER, 

contract  made  by.    (See  Correspondence.) 

containing  order  for  goods,  accepted  by  delivering  the  goods,  45,  n.  (t). 
order  by  letter  complete  when  letter  is  posted,  45,  n.  (t). 
goods  ordered  by,  sent  to  purchaser,  when  and  where  contract  of  sale 
complete,  45,  n.  (i). 
LEX  LOCI, 

validity  of  contract  depends  generally  on  law  of  place  where  made,  113, 
n.  (/). 
LICENSE, 

to  enter  and  take  goods  sold  on  land  of  seller,  679  n.  («). 
LIEN; 

lien  defined,  796. 

it  extends  only  to  price,  not  to  rent,  charges,  &c.  789. 

American  law  the  same,  796. 

may  be  waived  when  contract  is  formed,  by  sale  on  credit,  797. 

or  by  any  agreement  inconsistent  with  existence  of  lien, 
797,  n.  (fir), 
or  abandoned  afterwards,  by  delivery  without  payment,  797. 
a  sale  on  credit  implies  a  waiver  of  lien,  797. 
but  usage  may  control  this  implication,  798. 

and  parol  proof  of  such  usage  is  admissible  even  in  written  sales,  798. 
lien  waived  by  taking  bill  of  exchange  or  other  security  for  price,  798. 

See  798,  n.  (0- 
delivery  to  divest  lien  not  the  same  as  that  to  satisfy  1 7th  section  of 

statute  of  frauds,  799-801. 
depends  on  possession,  798,  n.  (n). 

to  divest  lien  delivery  may  be  actual  or  constructive,  798,  n.  (u). 
no  lien  where  goods  were  already  in  possession  of  buyer  at  time  of  sale, 

802.  *     ^ 

lien  not  lost  when  goods  are  in  possession  of  bailee  dlN^endor,  till  the 

former  agree  to  become  bailee  of  buyer,  803. 
delivery  to  common  carrier  for  conveyance  to  buyer  divests  lien,  when 

carrier  is  agent  of  buyer,  804. 
delivery  of  part,  when  delivery  of  whole,  805. 
always  a  question  of  intention,  805. 
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no.case  where  vendor  has  been  held  to  have  delivered  what  remains  in 

his  hands,  by  reason  of  a  previous  partial  delivery,  806. 
efTect  of  marking  goods  or  packages,  &c.,  807. 
buyer  may  be  let  into  possession  as  bailee  of  vendor,  807. 
conditional  delivery,  808. 
delivery  by  transfer  of  documents  of  title,  809. 
factors  acts,  809. 
legal  quays  in  London  act,  811. 
sufferance  wharves  in  London  act,  811. 
bills  of  lading  act,  812. 
bills  of  lading,  their  nature  and  effect,  818. 
delivery  orders,  dock  warrants,  &c.  814-817. 
vendee  is  not  included  in  the  factors  act,  818. 
factor's  transfer  of  document  of  title  valid,  although  obtained  by  fraud, 

when  made  to  bondjide  third  person,  819. 
revocation  of  factor's  authority  will  operate  to  defeat  rights  of  third 
persons,  although  factor  remains  in  possession  of  the  goods,  and  the 
revocation  is  unknown,  820. 
delivery  order  for  goods  **  on  presentation  "  does  not  authorize  bearer  to 

demand  goods  before  surrendering  the  order,  821. 
bill  of  lading  represents  goods  after  landing,  till  they  reach  possession 

of  person  entitled  to  them,  822. 
or  are  replaced  by  wharfinger's  warrant  in  London,  822. 
effect  of  transferring  parts  of  one  set  of  bills  of  lading  to  different  per- 
sons, 822. 
indorsement  and  delivery  of  dock  warrants  and  other  like  documents  of 

title  do  not  suffice  to  divest  vendor's  lien,  823. 
qucere,  whether  proof  of  usage  to  the  contrary  would  avail,  823. 
vendor's  lien  not  lost  by  delivery  f.  o.  b.  if  he  take  or  demand  vessel's 

receipt  in  his  own  name,  702,  824. 
unless  the  vessel  belongs  to  buyer  of  the  goods,  and  vendor  fails  to  re- 
strict the  effect  of  the  delivery  by  the  terms  of  the  receipt,  702,  824. 
lien  revives  in  case  of  goods  sold  on  credit,  if  goods  remain  in  posses- 
sion of  vendor  at  expiration  of  credit,  825. 
lien  divested  by  tender  of  price,  826. 

also  where  vendor  permits  buyer  to  exercise  acts  of  ownership  over 
goods  lying  on  the  premises  of  a  person  not  bailee  of  the  vendor,  827. 
LORD'S  DAY.    (See  Sunday.) 
LORD  TENTERDEN'S  ACT,  27,  98. 
LOTS,  goods  sold  in  several,  at  same  time,  135,  and  n.  (d), 
LUNATICS,  AND  NON  COMPOTES  MENTIS^ 
capacity  to  purchase,  29,  and  n.  (b). 

may  shoK  that  they  did  not  understand  the  bargain  made,  29. 
but  not  if  other  party  was  ignorant  of  the  disability  and  the  contract 

has  been  executed,  29. 
may  purchase  necessaries,  29. 

liberal  construction  of  necessaries,  in  case  of  a  lunatic  having  large 
property,  29,  n.  (c). 
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MAINTENANCE  AND  CHAMPERTY,  528,  529,  n.  (p). 
MANUFACTURE, 

contract  for,  difference  between,  and  sale,  94-109,  and  n.  (y). 

of  an  article  pursuant  to  order,  whether  it  passes  title,  335,  n.  (x),  839, 

n.  (h). 
whether  tender  of  article  manufactured  passes  title,  335,  n.  (x). 
rule  of  damages  against  one  who  refuses  to  take  goods  manufactured 
according  to  his  order,  763,  n.  (5). 
MARKET  OVERT, 

sales  in  market  overt  by  one  not  owner  valid,  8. 
when  and  where  held  in  London  and  the  country,  8. 
what  sales  in  market  overt  are  not  valid,  9. 
goods  of  the  sovereign,  9. 
where  buyer  is  in  bad  faith,  9. 

where  sale  is  secret,  or  at  night,  or  begun  out  of  market,  9. 
sale  of  pawns  within  two  miles  of  London,  9. 
where  original  vendor  without  title  obtains  possession  again,  9. 
sale  by  sample  not  a  sale  in  market  overt,  10. 
purchase  by  a  London  shopkeeper  (?),  10. 
purchaser  in  market  overt  of  stolen  goods  loses  title  if  true  owner  prose- 
cutes felon  to  conviction,  11. 
but  may  obtain  reimbursement  out  of  the  money  taken  from  the  felon 

on  his  apprehension,  12. 
and  without  such  conviction,  if  the  purchase  was  made  not  in  market 

overt,  IS. 
sale  of  horses  in  market  overt,  14. 
statutory  provisions,  14,  15. 

market  overt  in  country  is  an  open,  public,  and  legally  constituted  mar- 
ket, 14. 
what  is  a  legally  constituted  market,  14. 

English  law  respecting  not  adopted  in  the  American  states,  7,  n.  (/). 
MARKET  PRICE, 

where  and  how  far  evidence  of  true  value,  870,  n.  (a), 
when  unnaturally  inflated  by  unlawful  means,  870,  n.  (a), 
how  ascertained,  870,  n.  (6).     (See  Damages.) 
MARKING  GOODS, 

effect  under  statute  of  frauds,  as  acceptance,  166. 

as  delivery,  166,  n.  (A),  315,  n.  (/). 
effect  in  divesting  lien,  807. 
MARRIED  WOMEN.    (See  Husbawd  ani>  Wife.) 
MASTERS  OF  SHIPS, 

may  sell  cargo  in  ease  of  absolute  necessity,  18. 
deliver  goods  to  vendor  who  stops  in  transitu  at  their  peril,  861. 
and  may  require  indemnity,  or  file  a  bill  of  interpleader,  861. 
MEASUREMENT  OF, 

distance  or  space,  522. 

buyer's  right  to  measure  goods  before  taking  delivery,  702. 

for  buyer's  satisfaction  only,  325. 
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MEMORANDUM  IN  WRITING,  UNDER  STATUTE  OF  FRAUDS, 
legal  effect  of  memorandum  same  as  at  common  law,  201. 
contract  and  memorandum  of  it  under  the  statute  are  two  different 

things,  91,  n.  (/),  208,  n.  (g). 
the  memorandum  makes  good  the  parol  contract,  which  may  precede  it 

and  be  proved  by  parol,  208,  n.  (^). 
made  after  goods  delivered  to  a  carrier  and  lost  while  at  sea,  208, 

n.  (^). 
made  after  breach  of  contract,  Bird  v,  Munroe,  66  Maine, 
when  parol  evidence  is  admissible,  where  there  is  a  note  in  writing. 

(See  EviDENCK.) 
What  is  a  memorandum  or  note  under  the  statute,  221  et  seq. 

must  be  made  before  action  brought,  221. 

may  be  written  on  different  pieces  of  paper,  222. 

but  must  show  the  whole  bargain,  222. 

the  separate  papers  must  be  consistent,  223. 

and  cannot  be  connected  by  parol,  222. 

language  of  4th  and  1 7th  sections  compared,  224. 

cases  on  this  point  reviewed,  225-229. 

Richard  v.  Porter  not  reconcilable  with  other  decisions,  227. 

sufficient  when  addressed  to  a  third  person,  2S0. 

writing  in  pencil  would  satisfy  the  statute,  231. 
What  is  a  sufficient  memorandum,  232. 

4th  section  rigorously  construed,  232. 

1 7th  section  more  liberally,  233. 

as  to  statement  of  consideration,  when  necessary  and  when  not, 
232,  and  n.  (u),  249,  n.  (r). 

what  sufficient  statement,  when  necessary,  282,  n.    (u),  249, 
n.  (r). 

names  or  descriptions  of  the  parties  must  be  shown,  234-237. 

must  distinguish  between  buyer  and  seller,  234,  n.  (x). 

where  agent  signs  his  own  name  instead  of  principal,  parol  evi- 
dence admissible  to  bind  principal,  238. 

but  not  to  exonerate  agent,  239-241,  242,  n.  (<). 

when  agent  or  broker  can  be  sued  personally,  239-248  ei  seq. 

agents  for  non-existent  principals,  244. 

what  terms  of  the  contract  must  be  contained  in  the  note,  245, 
and  n.  (z). 

technical  precision  not  required,  245,  n.  (z). 

need  not  be  drawn  up  for  express  purpose  of  authenticating  the 
agreement,  245,  n.  (z). 

need  not  detail  all  the  particulars  ;  sufficient  if  it  shows  the 
substantial  terms  and  conditions,  245,  n.  (z),  250,  n.  (<). 

distinction  between   *< agreement ''   in  4th  section  and    "bar- 
gain "  in  1 7th  section,  245,  and  n.  (a),  246. 
where  price  has  been  llxed  between  the  parties,  it  must  be  stated 
in  the  note,  247. 

memorandum  sufficient  where  price  has  not  been  agreed  on,  for 
the  law  implies  an  agreement  for  reasonable  price,  248,  249, 
and  n.  (r). 
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so  where  memorandum  ehows  no  specified  time  or  place  of  de- 

livery,  the  law  supplies  the  omission,  251,  n.  (/). 
other  terms  of  contract  must  be  so  expressed  as  to  be  intelli- 
gible, 250,  251. 
a  letter  repudiating  contract  may  be  a  sufficient  memorandum  of 

it,  252. 
memorandum  sufficient,  if  a  mere  signed  proposal,  when  supple- 
mented by  parol  proof  of  acceptance,  253,  and  n.  (/). 
if  terms  of  credit  have  been  agreed  on,  or  time  fixed  for  per- 
formance, memorandum  held  insufficient  in  United  States,  if 
these  parts  of  bargain  omitted,  254. 
sufficient  if  signed  by  party  to  be  charged  only,  91,  n.  (/),  255. 

(See  Signature.) 
MISREPRESENTATION, 

for  innocent  misrepresentation,  see  Mistake  ;  Failure  of  Consid- 
eration. 
fraudulent  misrepresentation,  see  Fraud. 
to  avoid  contract  must  be  material,  429,  n.  («). 

circumstances  which  are  necessary  to  render  representation  material, 
429,  n.  (tf). 
MISTAKE, 

assent  not  binding  when  by  mistake  the  parties  were  agreeing  to  dif- 
ferent contracts,  50,  and  n.  (<). 
mistake  as  to  thing  sold  prevents  mutual  assent,  50,  and  n.  (t). 

mistake  in  name  of  the  thing  sold,  being  present,  50,  n.  (f). 
in  delivering  property  not  sold  with  that  sold,  50,  n.  (t). 
so  does  mistake  as  to  price,  51,  and  n.  (y). 
so  does  the  expression  of  the  contract  in  terms  that  are  unintelligible, 

52. 
unless  the  mistake  in  the  statement  can  be  rectified,  53. 
mistake  of  one  party  as  to  collateral  fact,  54. 
mistake  of  a  party  cannot  afford  ground  of  relief,  if  the  other  party 

was  induced  by  it  to  enter  into  the  contract,  55. 
and  a  party  is  estopped  from  alleging  that  an  intention  manifested,  by 
which  another  party  is  induced  to  contract,  was  not  his  real  inten- 
tion, 55,  and  n.  (t). 
mistake  of  buyer  in  motive  inducing  the  purchase,  56. 
mistake  of  vendor  in  showing  wrong  sample,  57. 
mistake  as  to  person  contracted  with,  50,  n.  (t),  58,  59,  and  ns.  (s)  and 

(0- 

in  general  not  material,  58. 

but  where  one  party  has  an  interest  in  the  identity  of  another, 

a  mistake  in  l^at  identity  vitiates  the  contract,  58. 
as  if  a  party  is  excluded  from  a  set-off,  58,  59,  and  ns.  (s)  and 

(0- 

mistake  as  to  person  caused  by  fraud,  60. 

mistake  as  a  ground  for  avoiding  a  contract,  414,  and  n.  (6),  415. 
contract  cannot  be  rescinded  when  reatUutio  in  integrum  has  become 
impossible,  415. 
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even  where  mistake  was  caused  bj  fraud,  415,  n.  (c). 

purchaser  rescinding  must  return  article  purchased,  unless  it  is  entirety 

worthless,  415,  n.  (c). 
mistake  of  one  party  not  communicated  to  the  other,  55,  n.  (Q,  417. 
mistake  of  one  party  known  to  the  other,  418. 
mistake  must  be  of  fact,  not  law,  to  justify  avoidance  of  contract, 

419. 
but  a  mistake  of  law  in  drawing  up  an  agreement,  so  as  to  g^ve  it  a 

different  effect  from  the  terms  assented  to,  will  be  corrected,  419. 
innocent  misrepresentation  of  fact,  420. 

of  law,  422. 
MONTH, 

its  meaning,  684.    (See  Time.) 
MORE  OR  LESS, 

meaning  of  the  words,  691. 
MUTUAL  ASSENT,  1,  88.    (See  Asssot.) 

NECESSARIES, 

what  are  for  infants,  28,  and  n.  (s).    (See  Infaittb.) 

supplied  to  lunatics,  29,  and  n.  (c). 
drunkards,  80. 
NEGOTIABLE  SECURITIES, 

may  be  sold  by  one  not  owner,  15. 

given  yi  payment.     (See  Payment.) 

implied  warranty  on  sale  of,  607,  and  n.  («). 
NOTICE, 

when  party  bound  to  give,  577,  and  n.  («). 
NOVATION, 

a  substitution  of  one  debt  for  another,  whereby  the  latter  is  dischaiged 
at  civil  law,  758. 

OFFER.    (See  Proposal.) 
OFFICES, 

sale  of,  illegal,  516  et  seq.     (See  Illeoalitt.) 

PAROL.    (See  Eyidemcb.) 
PARTIES, 

competent,  one  of  the  essentials,  1. 
who  may  sell,  6. 

in  general,  none  but  owner,  6. 

possession  by  owner,  not  necessary,  6,  n.  (a). 

agreement  to  sell  by  person  not  yet  owner,  6. 

effect  of  outstanding  writ  against  owner,  upon  his  power  to 

sell,  7. 
exceptions  to  rule  that  none  but  the  owner  can  sell  — 

1.  sales  in  market  overt,  7,  8  e<  seq,     (See  Market 
Overt.) 
56 
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effect  given  to    such  sales    in 
England,   not   recognized    in 
the  United  States,  7,  n.  (/). 
2.  sales  of  negotiable  securities,  15. 
8.  sales  by  pawnees,  16. 
4.  sales  by  public  officers,  1 7. 

title  does  not  pass,  if  goods  are  not 
property  of  the  debtor,  17,  n.  (j>). 
6.  sales  by  masters  of  ships  in  distress,  18. 

6.  sales  by  factors  and  consignees,  19.    (See  Factors 
Acts.) 

7,  sales  by  persons  intrusted  with  possession  by  owners, 

19. 
who  may  buy,  21. 

in  general,  21. 

infants,  22.    (See  Infants.) 
lunatics,  29.    (See  Lunatics.) 
drunkards,  80.    (See  Drunkards.) 
married  women.    (See  Husband  and  Wife.) 
buyer  of  stolen  goods  even  in  market  overt  must  return  them  to  true 

owner  who  prosecutes  felon  to  conviction,  11. 
and  without  such  prosecution,  if  the  purchase  was  made  not  in  market 
overt,  IS. 
PAWN,  PAWNOR,  PAWNEE, 

pawnee  has  power  to  sell  the  pawn  on  default  of  pawnor  without  judi- 
cial proceedings,  16. 
pawn  not  invalid  because  pawnee  lends  or  intrusts  possession  of  the 

pawn  to  the  pawnor,  16,  n.  (o). 
pawnee's  responsibility  in  trover  if  he  sell  when  pawnor  is  not  in  de- 
fault, 798. 
measure  of  damages  in  such  case,  798. 
PAYMENT, 
Part,  under  Statute  of  Frauds, 

part  payment  distinct  from  earnest,  189,  and  n.  (a). 

part  payment  must  be  independent  of  the  terms  of  the  contract,  190- 

198. 
it  is  not  part  payment  to  agree  to  a  set-off  as  part  of  the  bargain  for 

sale,  198,  and  n.  (m). 
goods  given  *<  on  account "  of  the  price,  194. 
board  and  lodging  supplied  <<on  account,"  194. 
bill  or  note  transferred  "  on  account,"  194. 

offer,  tender,  or  agreement  to  give  something  in  earnest  or  part  pay- 
ment, 190,  n.  (g), 
part  pa3rment  may  be  made  after  sale,  198,  n.  (/). 
In  Performance  of  the  Contract, 
payment  is  absolute  or  conditional,  706. 
buyer  must  not  wait  for  demand,  707. 
but  is  in  time  before  writ  issued,  although  already  applied  for,  708. 
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and  must  pay  the  price  of  goods  destroyed  before  delivery  to  liim,  if 
the  property  has  passed  to  him,  822,  828,  708. 

and  even  if  property  has  not  passed,  in  a  case  where  the  buyer  has  as- 
sumed the  risk  of  delivery,  828,  829,  708. 

and  delivery  agreed  to  be  simultaneous,  820,  n.  ((f),  677,  n.  (/). 

condition  precedent  to  passing  of  title,  when,  820,  n.  (d). 

unqualified  delivery  without  payment,  effect  of,  677,  n.  (/). 

where  price  is  payable  only  after  demand,  reasonable  time  must  be 
allowed  to  fetch  it,  709. 

payment  good  if  made  in  manner  requested  by  vendor,  even  though 
the  money  does  not  reach  his  hands,  710,  and  n.  (/). 

directed  to  be  sent  by  post,  710,  and  n.  (Q. 

set-off  in  account  stated  is  the  same  as  payment,  711. 

but  not  so  in  an  ordinary  account  current,  711. 

tender  is  as  much  a  perfonnance  of  buyer's  duty  as  payment,  712. 
(See  Tender.) 

whether  party'paying  is  entitled  to  demand  receipt  at  common  law, 
726. 

he  is  by  statute,  727. 

payment  by  bill  or  note  may  be  absolute  or  conditional,  729,  780. 

presumed  conditional  unless  contrary  be  shown,  729  ;  but  see  762. 

payment  does  not  necessarily  mean  satisfaction  and  discharge,  729. 

by  bill  is  absolute  when  made,  but  defeasible  on  dishonor  of  the  bill, 
780,  and  n.  (x). 

where  vendor  elects  to  take  a  bill  instead  of  cash,  payment  is  absolute, 
781. 

taking  a  check  is  not  such  election,  781. 

but  a  check,  if  dishonored  through  holder's  laches,  may  become  abso- 
lute payment,  781. 

when  bill  or  note  taken  in  absolute  payment,  buyer  no  longer  owes  the 
price,  although  he  may  remun  liable  on  the  security,  782. 

vendor  who  has  received  bill  or  note  in  conditional  payment  must  ac- 
count for,  before  he  can  recover  the  price,  788. 

rule  of  pleading  in  such  cases,  788. 

reason  why  vendor  must  account  for  the  security,  784. 

vendor  who  negotiates  bill  without  his  own  indorsement,  converts  con- 
ditional into  absolute  payment,  784. 

where  bill  or  note  given  by  vendor  is  not  in  his  own  name  nor  indorsed 
by  him,  vendor  must  prove  its  dishonor  in  an  action  against  buyer 
for  the  price,  785. 

and  due  diligence  in  taking  the  proper  steps  for  obtaining  payment, 
and  preserving  buyer's  recourse  against  all  the  parties  to  the  security, 
736. 

rule  as  to  country  bank-notes,  786. 

vendor  cannot  recover  price  if  he  has  lost  the  bill  given  in  conditional 
payment,  786. 

or  altered  it,  786. 

unless  buyer  has  lost  no  recourse  by  the  alteration,  786. 
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buyer  may  be  held  to  payment  of  the  price  without  production  of  a 

bill  given  in  payment,  if  not  negotiable  in  form,  736. 
vendor's  duty  when  he  has  received  bill  as  collateral  security  for  th€ 

price,  737. 
on  dishonor  of  bill  taken  in  payment,  vendor  may  retain  goods  undeliv- 
ered, 772. 
vendor's  responsibility  if  he  do  so,  772. 
where  buyer  gave  vendor,  instead  of  cash,  the  latter's  own  dishonored 

note,  788. 
where  it  is  agreed  that  buyer  is  not  to  be  responsible  on  the  bills  given 

in  payment,  739. 
where  forged  securities,  or  securities  known  by  the  buyer  to  be  wortJi- 

less,  are  given  in  payment,  739. 
where  the  sale  is  "  for  bills  "  or  "  for  approved  bills,"  740. 
quare  —  whether  at  common  law  debtor  is  discharged  by  payment  made 

by  a  stranger,  756. 
Payment  to  agents,  741. 

who  are  agents  to  receive  payment,  741. 

buyer  from  agent,  cannot  pay  principal  so  as  to  defeat  agent's 

lien,  472. 
payment  to  agents  must  be  in  money,  in  the  usual  course  of 

business,  742. 
del  credere  commission  does  not  change  agent's  authority  in  this 

respect,  743. 
auctioneer  cannot  receive  acceptance  as  cash^  744. 
semblcy  otherwise  as  to  check,  744. 

set-off  against  agent  in  possession  representing  himself  as  owner, 
746. 
appropriation  of  payments,  746.    (See  Appropriation.) 
in  America  the  common  law  rule  reversed  in  some  of  the  states,  and 

payment  by  bill  or  note  is  prmd/acie  absolute,  752. 
in  France,  where  an  unqualified  receipt  is  given  for  payment,  there  is 
a  conflict  in  the  decisions  whether  the  payment  is  absolute  or  condi- 
tional, 753. 
but  in  the  absence  of  an  unreserved  and  unconditional  receipt,  the  buy- 
er's obligation  to  pay  the  price  remains,  753. 
by  the  civil  law  at  Borne,  where  the  sum  due  was  fixed  and  the  date  of 
payment  specified,  the  debtor's  duty  was  to  pay  without  demand, 
765. 
but  in  all  other  cases  a  demand  was  necessary,  766. 
payment  by  a  stranger  sufficed  to  discharge  the  debtor  by  the  civil  law, 

756. 
acceptilatio,  or  fictitious  payment  and  receipt  at  Rome,  757. 
PERFORMANCE, 

rendered  impossible,  570,  and  ns.  (a),  and  («^),  571. 
PLEDGE.    (See  Pawn.) 
POSSESSION, 

effect  of  possession  of  goods  in  conferring  power  to  sell,  15,  19,  745. 
of  documents  of  title  under  factors  act,  668. 
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POST, 

money  directed  to  be  sent  by,  710,  and  n.  (/). 
PRICE, 

most  be  money  paid  or  promised,  2,  85. 

where  no  price  fixed,  reasonable  or  market  price  implied,  85,  and  n.  (c), 

247,  249. 
what  is  meant  by  a  reasonable  price,  86. 
where  price  is  to  be  fixed  by  referee  or  valuers,  87,  and  n.  ((f). 
if  they  neglect  or  refuse  to  fix  price,  there  is  no  contract,  if  agreement 

is  executory,  87. 
even  as  against  the  party  who  prevents  the  valuation,  87. 
but  if  buyer  has  received  the  goods,  and  prevented  valuation,  he  must 

pay  value  estimated  by  jury,  87. 
valuation  is  not  arbitration,  and  the  common  law  procedure  act  relative 

to  arbitration  does  not  apply,  88. 
valuers  responsible  for  default,  if  employed  for  reward,  88. 
mistake  as  to  price,  51. 
civil  law  —  no  sale  without  certain  price,  89. 
where  valuation  agreed  on,  89. 
French  law,  89. 

price  of  10/.,  under  statute  of  frauds,  184. 
price  changed  into  *^  value  "  by  Lord  Tenterden's  act,  93,  184. 
price  of  10/.  where  several  articles  are  sold  together,  134. 

where  there  is  an  auction  sale  of  several  lots,  135,  and  n.  (d), 
where  it  is  uncertain  what  the  price  or  value  will  be,  136. 
where  there  is  one  price  for  several  considerations,  137. 
entire  contract,  part  within  and  part  without  statute  of   frauds,  good 

part  cannot  be  severed  firom  bad  and  enforced,  187,  n.  (g). 
must  be  stated  in  the  memorandum,  under  17th  section  of  statute  of 

frauds,  if  fixed  by  the  parties,  247,  249,  n.  (r). 
but  memorandum  will  suffice,  if  no  price  be  fixed,  because  law  implies 

reasonable  price  where  none  is  fixed,  249.     (See  Payment.) 
as  to  necessity  for  stating  consideration  in  memorandum  under  statute 

of  Massachusetts,  249,  n.  (r). 
is  payable  as  soon  as  property  passes  at  common  law,  818-815. 
even  if  goods  are  destroyed  before  delivery,  314,  315-817. 
and  is  due  even  if  property  does  not  pass  to  buyer,  and  the  goods  are 

destroyed  before  delivery,  in  cases  where  buyer  assumes  the  risk  of 

delivery,  328,  and  n.  (c). 
PRINCIPAL  AND  AGENT, 
1.  Under  the  Genebal  Law. 

agent's  authority  not  revoked  till  he  is  apprised  of  revocation,  72. 

death  of  principal,  efiect  of,  72,  n.  (z). 

agent  signing  his  own  name  not  allowed  to  give  parol  proof  that  he  did 

not  bind  himself  personally,  219,  238. 
but  may  prove  that  writing  was  so  drawn  by  mistake  as  to  make  him 

liable  contrary  to  express  agreement,  219. 
principal  bound  even  when  agent  contracts  in  his  own  name,  239. 
agents  signing  for  principals  not  named  may  be  made  personally  re- 
sponsible on  proof  of  usage  to  that  effect,  240,  241. 
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when  agent  may  sue  or  be  sued  personally,  242,  248. 

agent  for  non-existent  principal  personally  bound,  244. 

and  there  can  be  no  ratification  in  such  cases  when  principal  comes  into 

existence,  244. 
commission  agent,  his  duties  and  responsibilities  in  fulfilling  orders  for 

purchase,  690. 
agent  protected  if  he  bond  fide  adopts  one  of  two  admissible  construc- 
tions of  an  ambiguous  order  of  his  principal,  590. 
agent's  authority  to  give  warranty  in  sales,  624-626. 
parol  evidence  not  admissible  that  general  agent  for  sale  had  private  in- 
structions not  to  warrant,  626. 
who  are  agents  to  receive  payment,  741.    (See  Payment.) 
agent  in  possession,  representing  himself  as  owner,  745. 
agent  receiving  payments  fbr  two  principals,  750. 
2.  Under  Statute  of  Frauds. 

agent  to  sign  must  be  a  third  person,  not  one  of  the  parties,  265. 
agency  may  be  proved  by  parol,  265. 

may  be  shown  by  subsequent  ratification,  265. 
what  evidence  sufficient,  266,  267,  n.  (^^). 
auctioneer  is  agent  for  both  parties  at  a  public  sale  for  signing  the  note, 
268,  and  n.  (A). 

but  of  vendor  alone  at  private  sale,  268. 

and  his  agency  for  purchaser  at  public  sale  may  be  disproved, 
269. 
clerk  of  telegraph  company  agent  for  sender  of  dispatch  to  sign  his 

name,  271. 
signature  must  be  that  of  agent  qvh.  agent,  and  not  as  a  witness,  272. 
brokers  are  agents  of  both  parties  to  sign  under  the  statute,  278.    (See 

Brokers  ;  Bought  and  Sold  Notes.) 
broker's  clerk  as  agent,  807. 
PROMISSORY  NOT£S,  sale  of.    (See  Negotiable  Securities.) 
PROPERTY  IN  GOODS, 

absolute  or  general ;  and  special,  1. 

passes  to  the  buyer  in  a  bargain  and  sale,  not  in  an  executory  agree- 
ment, 808,  812,  n.  ((Q,  813-316. 
does  not  pass  where  goods  are  not  specific,  810,  815. 
question  of  intention  whether  property  passes  or  not,  809,  811,  n.  (<;), 
814,  n.  (d),  819,  n.  (c). 

property  passes,  if  such  was  intent,  though  something  re- 
mains to  be  done,  as  weighing,  &c.  884,  n.  (<). 

otherwise,  where  by  intent  of  parties  something  re- 
mains to  be  done  before  sale  complete,  whether 
by  buyer  or  seller,  884,  n.  (t). 
intent  to  be  decided  by  the  jury,  811,  n.  (<;). 

must  J  be  manifest  at  time  bargain  is  made,  811. 
n.  (c.) 
passes  where  the  contract  is  for  the  sale  of  specific  chattels  uncondi- 
tionally, 818,  814,  n.  (2>). 
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ancient  common  law  rules,  813,  314. 

modem  rules  the  same,  with  one  exception,  315. 

the  consideration  for  a  sale  is  the  promise  to  pay,  not  the  actual 

payment,  315. 
where  a  specific  chattel  is  appropriated  to  vendee,  property  passes 
immediately,  415,  and  n.  (/),  816,  817,  and  n.  (/). 
where  the  specific  chattel  is  sold  conditionally,  three  rules,  818. 

1st,  where  vendor  is  to  do  anything  to  goods  to  put  them  in  a  de- 
liverable shape,  property  does  not  pass,  318. 
2d,  where  goods  are  to  be  weighed,  measured,  or  tested,  property 
does  not  pass  till  this  is  done,  819,  and  n.  (c). 

remarks  of  Judge  Blackburn  on  these  rules,  318,  n. 

(a), 
decisions  not  entirely  harmonious,  819,  n.  (c). 
examples  given  from  different  states,  n.  819,  (c). 
remarks  on  Hanson  v.  Meyer,  321,  n.  (/)  ;  on  Rugg 
V.  Minett,  822,  n.  (h) ;  on  Zagury  v.  Fumell,  328, 
ns.  (h)  and  (m). 
8d,  property  does  not  pass  even  where  goods  have  been  actually 
delivered  to  the  buyer,  if  he  is  bound  to  a  condition  by  the  con- 
tract and  fails  to  perform  it,  820,  and  n.  ((f),  852. 
(See  Conditional  Sale  and  Delivery.) 
where  the  goods  were  to  be  measured  by  the  buyer  for  his  own  satisfac- 
tion only,  the  property  passes  before  measurement,  825. 
but  buyer  may  be  liable  for  the  price  even  where  property  does  not  pass 

if  he  assumes  risk  of  delivery,  828,  and  n.  (c). 
does  not  pass  till  delivery,  in  goods  sold  to  be  paid  for  on  delivery  at  a 

particular  place,  880. 
passes,  if  something  remains  to  be  done  by  the  vendor  after  delivery, 

881. 
passes  where  goods  are  put  in  buyer's  packages,  830. 
or  if  something  remains  to  be  done  by  the  buyer,  not  by  the  vendor,  882. 
this  distinction  not  in  all  cases  regarded  as  important,  815,  n.  (/), 

819,  n.  (c). 
actual  delivery  shows  intent  to  pass  property,  although  weighing, 
measuring,  &c.  remains  to  be  done,  881,  n.  (A),  884,  n«  (t"). 
does  not  pass  in  an  unfinished  or  incomplete  chattel,  835,  and  n.  (x). 
unless  an  express  intention  to  that  effect  be  shown,  885,  and  n.  (z). 
where  ship  or  other  chattel  is  to  be  paid  for  by  instalments  during  prep- 
ress of  the  work  of  building,  836-889,  851,  n.  (m). 
where  materials  are  provided  for  completing  the  ship,  340-842. 
American  decisions  on  this  subject,  846-851,  846,  n.  (a),  347,  n.  (c), 

851,  n.  (m). 
where  the  chattel  is  not  specific,  the  contract  is  executory,  and  property 

does  not  pass,  852,  and  n.  (&),  858,  n.  (t). 
decisions  not  harmonious,  352,  n.  (5). 
sale  of  *'  undivided  quantity,"  854,  and  n.  (o). 
grain  in  an  elevator,  854,  n.  (o). 
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whether  giving  of  earnest  alters  property,  855. 
submitted  that  it  does  not,  357. 

subsequent  appropriation  converts  executory  agreement  into  bargain 
and  sale,  858,  and  n.  (h),  890,  n.  (d). 

where  vendor  alone  is  to  make  appropriation,  858. 
purchaser's  assent  to  vendor's  appropriation,  871,  875,  n.  (/). 
may  be  prior  to  it,  871,  and  n.  (z), 
rule  as  to  determination  of  election,  859. 
point  of  time  at  which  property  passes,  860. 
where  part  of  mass  of  goods  sold  and  all  delivered  for  purchaser  to  se- 
lect ;  property  passes,  846. 

where  goods  are  delivered  to  carrier,  862. 
conditional  appropriation,  869. 
vendor's  election  must  conform  to  contract,  876. 
of  chattel,  to  be  manufactured,  867. 
reservation  of  thejtts  disponendi,  381.    (See  Jus  Dibponendi.) 
property  in  goods  did  not  pass  by  sale  under  the  ancient  civil  law,  405. 
but  the  French  law  and  modem  civil  law  differ  on  this  point,  412  el  seq. 
PROPOSALS.     (See  Assent.) 

by  letter,  accepted,  40  n.  (o). 

when  acceptance  of,  binds,  41,  and  n.  (q). 

when  may  be  retracted,  41,  and  n.  (9). 

when  time  for  acceptance  limited,  41,  n.  (9), 

when  no  time  fixed,  reasonable  time  allowed,  41,  n.  (9). 

revoked  by  death  of  person  proposing,  41,  n.  (9). 

so  by  death  of  person  to  whom  made,  41,  n.  (7). 
cannot  be  assigned,  41,  n.  (9). 
exhausted  by  refusal,  41,  n.  (q), 
PROVISIONS, 

whether  warranty  implied  on  sale  of,  670,  n.  (r),  671,  and  n.  (u). 
for  domestic  use  or  as  articles  of  merchandise,  671,  n.  (u). 
PUBLIC  POLICY, 

sales  against,  512. 
PUFFERS, 

at  auction,  444,  n.  (c),  470,  and  n.  (k),  474,  and  n.  (r). 

(See  Auction,  Fraud.) 
PURCHASER , 

hondjidef  from  fraudulent  vendee,  488,  and  n.  (t).     (See  Fraud.) 
of  stolen  goods,  liability  of  to  owner,  6,  n.  (b), 

RATIFICATION,  27,  and  n.  (r).    (See  Principal  and  Agent  ;  Infant.) 
meaning  of,  27,  n.  (r). 
after  majority,  27. 

principal  on  which  binding,  27,  n.  (r). 

whether  binding,  if  made  in  ignorance  of  right  to  avoid  contract, 
27,  n.  (r). 
what  acts  amount  to,  27,  n.  (r). 
must  take  place  before  action  brought,  27,  n.  (r). 
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what  amounts  to,  27,  n.  (r),  28,  o.  (y). 
writiDg  necessary,  27,  see  n.  («). 
REASONABLE  TIME.     (See  Time.) 
RECEIPT,  ACTUAL,  UNDER  STATUTE  OF  FRAUDS, 

where  goods  were  previously  in  possession  of  buyer,  receipt  is  proven  by 

acts  inconsistent  with  his  character  of  bailee  for  vendor,  178. 
where  goods  in  possession  of  a  bailee  of  vendor,  receipt  effected  when 
vendor,  vendee,  and  bailee  agree  together  that  the  latter  shall  hold 
the  goods  for  the  vendee,  174. 
where  goods  are  on  premises  of  third  person  not  bailee  for  vendor,  1 78, 

179. 
where  goods  are  in  possession  of  vendor,  180. 
delivery  to  common  carrier,  181. 

to  carrier  named  by  purchaser,  181,  n.  (^). 
to  warehouseman,  181,  n.  (47)  s 
vendor  may  become  bailee  for  purchaser,  182,  186,  n.  (x). 
whether  vendor  has  lost  his  lien,  a  good  test  of  actual  receipt  by 

buyer,  187. 
mere  receipt  is  not  acceptance,  708. 
may  become  so  by  delay,  708. 
RECEIPT,  FOR  MONEY  PAID, 

was  debtor  entitled  to  demand  it,  at  common  law  ?  726. 
is  now  entitled  by  statute,  727. 

parol  evidence  admissible  to  show  warranty  not  contained  in,  622,  and 
n.  (;>). 
REGRATING,  614. 
REJECTION, 

of  goods  found  not  equal  to  sample,  what  purchaser  is  bound  to  do, 
662,  n.  (xi). 
REMEDIES  FOR  BREACH  OF  CONTRACT, 
Of  the  Vendor, 

Personal  actions,  768.     (See  Actions.) 
Against  the  goods  — 

general  principles,  766. 

where  goods  have  reached  actual  possession  of  buyer,  aU  remedies 

against  them  are  gone,  766. 
if  they  have  been  put  in  transit  the  right  of  the  vendor  is  known 

as  that  of  stoppage  in  transitu,  767. 
unpaid  vendor  has  at  least  a  lien  on  the  goods  while  they  remain 

in  his  possession,  767. 
but  what  are  his  rights  if  he  has  waived  his  lien  and  vendor  has 

become  insolvent?  767. 
or  if  the  term  of  credit  has  ended,  and  vendor  is  in  default  with- 
out having  become  insolvent?  767. 
meaning  of  the  word  *'  delivery  "  in  this  connection,  768. 
peculiar  law  of  unpaid  vendors,  767,  n.  (c),  769. 
nature  and  extent  of  the  claim,  as  expounded  in  Bloxam  0.  San- 
ders, 769. 
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and  other  cases,  769-770. 
unpaid  vendor  does  not  lose  his  claim  on  the  goods  by  agreeing  to 

hold  them  as  bailee  of  the  buyer,  770. 
his  right  may  continue  to  exist  by  special  contract  after  actual  pos- 
session taken  by  the  buyer,  771. 
where  bills  given  to  vendor  have  been  dishonored,  he  may  retain 

goods  undelivered,  772. 
and  will  be  responsible  only  for  difference  between  market  price 

and  contract  price,  772. 
and  for  nominal  damages  if  there  be  no  difference,  778. 
and  this  whether  the  sale  be  of  specific  goods  or  of  goods  to  be 

supplied,  778. 
and  the  indorsement  of  a  delivery  order  given  by  the  vendor,  on 

a  resale  by  the  buyer,  confers  no  greater  right  than  buyer  had, 

778-775. 
but  unpaid  vendor  may  be  estopped  from  contesting  rights  of  sub- 
vendee,  774. 
if  he  assent  to  the  sub-sale,  774. 
but  not  otherwise,  774. 
effect  of  delivery  order,  776. 
vendor  may  even  estop  himself  from  denying  that  the  property 

has  ever  passed  to  his  vendee,  778. 
if  he  assent  to  sale  to  sub- vendee,  778. 
propositions  deduced  from  the  authorities,  779.     (See  Resale  ; 

Lien  ;  Stoppage  in  Transitu.) 
Of  the  Buyer.     Before  possession. 
Where  the  contract  is  executory  — 

only  remedy  is  personal  action  for  breach,  870. 
what  damages  buyer  may  recover,  870,  and  n.  (a),  876,  and  n.  (6). 
effect  when  market  price  of  an  article  is  unnaturally  in- 
flated by  unlawful  means,  870,  n.  (a), 
market  price  not  always  the  only  evidence  of  true  value, 

870,  n.  (a), 
when  there  is  no  market  price  at  place  of  delivery,  870,  n.  (&)• 
damages  general  or  special,  870. 
special  damages  must  be  stated  in  declaration,  870. 
rule  in  Hadley  v,  Baxendale,  871,  and  n.  (g). 
rule  not  universally  true,  872. 

where  vendor  by  his  own  conduct  enhances  the  damages,  872. 
probable  profits  of  a  voyage  as  damages  for  non-delivery  of  a  ship, 

872. 
vendor  always  responsible  for  such  damage  as  results  from  buyer's 

being  deprived  of  ordinary  use  of  the  chattel,  878. 
parol  evidence  not  allowed  where  sale  is  in  writing  to  show  special 

terms  by  way  of  enhancing  damages,  874. 
recent  decisions  as  to  rule  in  Hadley  v.  Baxendale,  in  respect  of 

measure  of  damages,  874-876,  and  n.  (6). 
general  rule  of  damages  not  applicable  where  there  is  no  market 

for  the  goods,  870,  n.  (6),  876. 
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loss  of  profits  on  sub-sale,  876,  877. 

where,  in  case  of  non-delivery,  purchaser  cannot  find  other  goods 
like  those  contracted  for  and  is  obliged  to  substitute  another 
kind,  876,  n.  (b). 
where  no  damages  proved,  nominal  damages  recoverable,  879. 
damages  in  contracts  for  future  delivery  by  instalments,  880-882. 
Where  the  property  has  passed — 

buyer,  at  common  law,  had  no  remedy  but  action  for  damages, 

888. 
but  equity  would  sometimes  enforce  specific  performance,  884. 
specific  performance  now  allowed  at  law  by  mercantile  law  amend- 
ment act,  885. 
buyer  may  maintain  trover,  886. 
rule  of  damages  in  such  case,  876,  886. 
buyer  may  refuse  goods  ofi*ered  if  not  of  the  description  bought, 

887. 
but  not  for  defect  in  quality,  875,  888. 
otherwise  in  some  of  the  American  States,  888,  n.  (a), 
case  where  buyer  was  held  bound  to  accept  goods  not  equal  to  war- 
ranty in  an  executory  contract,  889. 
remarks  on  it,  890. 
After  receiving  possession  — 

breach  of  warranty  of  title,  898. 

breach  of  warranty  of  quality,  651,  653,  894. 

first  remedy,  right  to  reject  the  goods,  895. 

second  remedy,  right  to  damages  after  accepting  them,  894,  897. 

third  remedy,  right  to  plead  breach  of  warranty  in  diminution  of  price, 

894,  898. 
buyer  must  bring  cross  action,  if  he  demand  special  damages,  898. 
so  where  he  intends  to  claim  more  damages  than  the  amount  he  is 

sued  for,  898,  n.  (m). 
cross  action  not  barred  by  buyer's  having  previously  pleaded  breach 

of  warranty  in  defence,  898  ;  but  see  898,  n.  (m). 
practice  as  to  verdicts  in  cross  actions  where  one  is  for  price  of  goods 

and  the  other  for  fraud  or  warranty  in  sale,  899,  n.  (/). 
buyer  has  option  of  alleging  defective  quality  in  defence,  or  bringing 

action,  899. 
buyer  may  avail  himself  of  breach  of  warranty  for  action  or  defence 

without  returning  the  goods  or  giving  notice  to  vendor,  899. 
must  return  a  chattel  as  soon  as  defect  is  discovered,  if  vendor  has 
agreed  to  take  it  back  in  case  it  is  faulty,  900. 

held  otherwise  in  Massachusetts,  900,  n.  (tt). 
buyer  loses  no  remedy,  except  the  right  to  return  the  goods,  by  accept- 
ing them,  although  inferior  to  warranty,  901. 
measure  of  damages  on  breach  of  warranty,  903,  and  n.  (d), 

in  action  of  deceit  in  sale,  754,  n.  (<Q. 
may  include  cost  of  defence  against  sub-vendee  in  some  cases,  908,  and 
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not  counsel  fees,  903,  and  n.  (/). 

or  special  damages  claimed  by  sub-yendee,  903. 

or  aggravated  damages  in  case  of  frauds,  904. 

or  damages  for  personal  injury  from  use  of  goods  of  deleterious  quality, 
904,  and  ns.  (k)  and  (n). 

as  to  loss  of  profits,  903,  n.  (d). 

when  goods  prove  wholly  worthless,  90S,  n.  (d). 

how  value  of  goods  ascertained  and  calculated,  90S,  n.  (d), 

interest,  90S,  n.  (d), 

nominal  damages,  773,  879,  908,  n.  (d), 

no  defence  to  note  given  for  price  of  goods  sold  that  they  are  of  no 
value,  unless  fraud  or  warranty,  899,  n.  (j>). 

defence  of  fraud,  452,  and  n.  (a). 

breach  of  warranty  or  fraud,  by  way.  of  partial  defence  to  action  on  bill 
or  note,  where  goods  of  some  value  and  not  returned,  902,  n.  (a). 
REPRESENTATIONS, 

fraudulent  or  not,  454  et  seq,,  610.    (See  Fraud.) 

as  distinguished  from  conditions  and  warranties,  561  et  seq.,  610. 

(See  Conditions.) 

when  it  amounts  to  warranty,  610,  613,  644.    (See  Warbanty;  Mis- 
representation.) 
RESALE, 

may  vendor  resell  if  buyer  continues  in  default  ?  782. 

law  as  stated  in  Blackburn  on  Sales,  782. 

review  of  authorities,  783  et  seq. 

buyer  in  default  cannot  maintain  trover,  785. 

a  resale  in  pursuance  of  a  right  Q^cpressly  reserved,  rescinds  original 
contract,  786. 

buyer  is  in  duriori  casu  when  he  has  consented  to  a  resale  in  case  of 
default,  by  the  terms  of  his  purchase,  787. 

modern  cases  decide  that  vendor  has  no  right  of  resale  on  buyer's  de- 
fault, 787. 

and  is  always  liable  for  nominal  damages  if  he  resells,  787. 

American  law  different,  788,  and  n.  (e), 

where  vendor  tortiously  retakes  possession  after  delivery,  legal  effect, 
789-791. 

where  vendor  tortiously  resells  he/ore  delivery,  792. 

summary  of  the  rules  of  law  relative  to  resales  by  vendors,  788,  n.  («), 
794. 

title  of  second  purchaser  on  resale,  795. 
RESCISSION, 

buyer's  default  in  payment  does  not  justify  action  for  rescission,  764. 

the  bankruptcy  of  the  buyer  does  not  rescind  the  contract,  759. 

and  the  assignees  may  claim  the  goods  on  tender  of  the  price,  759. 

a  resale  in  accordance  with  right  expressly  reserved  rescinds  the  sale, 
786. 

vendor's  tortious  resale  cannot  be  treated  by  the  buyer  as  a  rescission, 
even  if  buyef  not  in  default,  789,  790,  794. 
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buyer  cannot  rescind  for  breach  of  warranty  of  quality,  888  ;  but  see 

888,  n.  (a), 
for  fraud,  453,  n.  (a). 

otherwise  in  some  of  the  American  states,  888,  n.  (a), 
rights  of,'\nust  be  exercised  at  earliest  moment^  452,  ns.  (d),  and  (e). 
restoration  must  be  made  of  what  party  has  received,  452^  n.  (a),  888, 
n.  (a),  899,  n.  (q). 

when  not  necessary,  899. 
must  rescind  entire  contract,  and  restore  all  the  property,  415,  n.  (c), 
426,  n.  (m),  452,  n.  (a),  888,  n.  (a). 

otherwise,  where  many  different  articles  are  bought  at  the 
same  time  for  distinct  prices,  652,  n.  (a;), 
offer  to  return,  888,  n.  (a).  * 

(See  Mistake  ;  Failure  of  Consideration  ;  Fraub  ;  Illeoalitt.) 
RESERVATION  OF  THE  JUS  DISPONENDI,  881.    (See  Jus  Dis- 

PONBNDI.) 

RESTRAINT  OF  TRADE,  520.     (See  Illeoalitt.) 
RETURN 

of  property  on  rescission  of  contract,  415,  n.  (c). 

when  property  worthless,  415,  n.  (c),  899,  n.  (jj). 

'*  sale  or  return,''  597,  and  n.  (g), 
RIGHT   AND   REMEDIES   FOR  BREACH   OF    CONTRACT.    (See 

Remedies.) 
BISK, 

in  actual  sale,  property  and  risk  pass  to  purchaser,  78,  814,  815,  and 
n.  (/). 

in  agreement  to  sell,  risk  remains  with  vendor,  78. 

SALE, 

generally,  1« 

definitions  of,  1,  and  n.  (a). 

subject  of  sale,  76.    (See  Thino  Sold.) 

"  or  return,"  2,  and  n.  (i^,  597,  and  n.  (g), 

"all  faults,"  sale,  477. 

"to  arrive,"  578,  and  n.  (k), 

"  on  approval,"  595. 

"on  trial,"  695. 

"  of  cargo  as  it  stands,"  585. 

"  of  a  cargo,"  589. 

"  of  cargo  by  bill  of  lading,"  591. 

(See  Bargain  and  Sale  ;  Executory  Agreement  ;  Con- 
ditions ;  Civil  Law  ;  Property  in  Goods  ;  Illegality.) 
cross  sales,  592. 

of  securities,  implied  that  they  are  genuine,  607,  and  n.  (e). 
according  to  prospectus,  607. 

distinction  between  sale  and  exchange  on  barter,  2,  and  n.  (e), 
sale  and  bailment,  2  n.  (t). 

and  consignment,  2,  n.  (t). 
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contract  for  sale,  and  contract  for  manufacture,  94-109,  and  n.  (y). 
by  owner,  of  goods  in  tortious  possession  of  a  third  person,  6,  n.  (a), 
of  goods  stolen,  yendee  not  knowing  they  were  stolen,  6,  and  n.  (b). 
in  market  overt,  8. 
by  one  having  documents  of   title  or  indicia  of  ownership,    19,  and 

n.  (x^). 
merely  colorable,  89,  n.  (/). 
of  goods  for  a  specific  purpose,  implied  warranty,  661,  and  n.  (q), 

where  the  goods  are  present  and  subject  to  examination,  661, 
n.  (u). 
of  goods  on  land  of  seller,  679,  n.  («). 

license  to  enter  and  take,  679,  n.  («). 
SAMPLE, 

may  be  accepted  as  part  of  the  bulk  to  satisfy  statute  of  frauds,  141- 

143. 
vendee's  taking  sample  at  carrier's  warehouse  at  end  of  transit  defeats 

right  of  stoppage  in  transitUj  148. 
sale  by  sample  implies  warranty  that  quality  of  bulk  is  equal  to  sam- 
ple, 648,  n.  («). 
all  sales  where  samples  are  shown  are  not  sales  by  sample,  649,  and 

n.  (d). 
examples  of  this,  648-650.    (See   Wakrantt   and  Remedies  of 

THE   BUYEB.) 

proof  of  custom  or  usage  as  to  sale  by  sample  of  berries  in  bags,  654, 

n.  (2^),  655,  n.  (a), 
what  necessary  to  constitute  sale  by,  648,  n.  (2),  649,  n.  (tf). 
implied  warranty  in  sales  by,  648. 
where  samples  are  deceptive  by  reason  of  secret  defects,  650,  66  7, 

705. 
difference  between  English  and  Scotch  law  in  sales  by  sample,  418. 
American  law,  648,  n.  (z),  649,  n.  (d),  651,  n.  (o),  653. 
average  sample,  654. 

mode   of  rejection  of  goods  found  not  to  be  equal  to  sample,  652, 
n.  (x^). 

what  purchaser  rejecting  is  bound  to  do,  652,  n.  (x^). 
'<  SAY  ABOUT ''  such  a  quantity,  691. 
SCOTCH  LAW, 

effect  of  sale  under,  413. 
sale  by  sample  under,  413. 
SECURITIES,  NEGOTIABLE.     (See  Negotiable  Secubities.) 
SHERIFF, 

effect  of  writ  in  his  hands,  7. 

has  power  to  sell  goods  seized,  1 7. 

conveys  a  good  title,  even  if  writ  be  afterwards  set  aside,  17. 

but  not,  if   goods  not  property  of  debtor,   17, 

liability  for  seizure  of  goods  included  in  bill  of  sale,  490. 
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SHIP, 

price  of  to  be  paid  by  instabneiits  during  progress  of  construction,  886- 
889.    (See  Property  in  Goods.) 
SIGNATURE  —  under  statute  of  frauds, 

only  required  by  the  party  to  be  charged,  255. 

so  that  contract  is  valid  or  not  at  election  of  him  who  has  not  signed, 

255. 
signature  is  not  the  same  as  subscribing  name,  250. 
mark  sufficient,  or  pen  held,  while  another  signs  the  name,  256. 
description  instead  of  signature  insufficient,  257. 
initials  sufficient,  if  intended  to  operate  as  a  signature  by  party  who 

writes  them,  257. 
may  be  in  print,  or  in  the  body  of  the  paper,  or  at  beginning  or  end, 

259,  and  ns.  (  p)  and  (q). 
in  bill  of  parcels,  259,  n.  (q). 
at  the  end,  when  statute  requires  memorandum  to  be  '^  subscribed," 

259,  n.  (q). 
by  agent,  260,  n.  (<). 

may  be  referred  from  signed  to  unsigned  paper,  but  not  the  reverse,  264. 
of  agent  duly  authorized  to  sign,  265.     (See  Principal  and  Agent.) 
SILENCE, 

and  delay,  as  proof  of  acceptance  under  statute  of  frauds,  162. 

and  of  goods  delivered  under  contract,  708. 
when  it  amounts  to  fraud,  480,  and  n.  (k),    (See  Fraud.) 
SMUGGLING,  510,    (See  Illegality.) 
STATUTE  OF  FRAUDS, 

history  of  the  statute,  90,  and  n.  (6). 

purpose  of  the  statute,  91,  n.  (/). 

requires  evidence  additional  to  oral  contract,  91,  n.  (/). 

does  not  prohibit  the  oral  contract,  91,  n.  (/). 

only  affects  the  mode  of  proof,  as  to  all  contracts  within  it,  91,  n.  (/), 

208,  n.  (g),  Bird  v,  Munroe,  66  Maine, 
affects  the  remedy  only  and  not  the  validity  of  the  contract,  91,  n.  (/). 
defence  of,  can  only  be  made  by  parties  or  privies,  91,  n.  (/). 
What  contracts  are  embraced  toithin  itj  92,  526,  n.  (c). 

Lord  Tenterden's  act,  passed  to  extend  it  to  executory  contracts, 

98,  and  n.  (g), 
contract  not  to  be  performed  within  a  year,  526,  n.  (c). 
Distinction  between  contracts  o/sale^  and  contracts  for  work  and  labor 
done,  and  materials j  94,  109,  and  n.  (y). 

review  of  the  authorities,  94-109,  and  n.  (y). 
remarks  on  the  cases  — rule  deduced  from  them,  103-107. 
different  tests  suggested  by  different  judges  prior  to  Lee  v.  Grif- 
fin, 104-106. 
test  su^ested  by  Lord  Ellenborough,  by  Abbott  C.  J.,  and  Lord 

Loughborough,  104. 
test  suggested  by  Bayley  J.,  105. 
Pollock  C.  B.,  106. 
Martin  B.,  106. 
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contract  for  a  chattel  to  be  aflized  to  a  freehold  is  not  a  sale  of  goods, 

108. 
in  America,  the  tests  suggested  not  satisfactory,  109,  and  n.  (g). 

examination  of  prominent  American  decisions  on 
this  subject,  109,  n.  (y). 
auction  sales  are  within  the  statute,  1 10. 
so  are  sales  made  in  a  foreign  country,  118,  n.  (/). 
What  are  ^^ goods,  toares,  and  merchandise^*^,!!!. 

choses  in  actions,  shares,  stocks,  not  within  statute,  111,  and 

n.  (a), 
in  some  of  the  American  states,  sales  of  notes,  and  stock,  and 
bank  bills,  are  held  to  be  within  their  statutes  of  frauds,  111, 
n.  (a), 
interest  in  an  invention  before  letters  patent  are  obtained, 
111,  n.  (a). 
title  to  personal  property  depends  upon  the  law  of  state  where  it 

is,  lis,  n.  (2). 
interests  in  land  are  under  4th  section,  118. 
stamp  act  as  to  sales  of  goods,  113. 
difference  between  4th  and  1 7th  sections,  114. 
what  is  an  interest  in  land  under  4th  section,  115. 
general  principles,  by  Blackburn  J.,  116,  117. 
first  rule,  where  things  are  serered  from  the  soil  before  property 

passes,  17th  section  applies,  118. 
second  rule,  where  property  passes  before  sererance,  distinction 
to  be  made,  120. 
if  fructus  naturaleSf  4th  section  applies,  120,  and  n.  (/). 
if  fructus  industriales,  17th  section  applies,  121,  and  n.  (4;). 
general  proposition  as  to  growing  crops,  126. 
arejructus  industriales  "  goods,  Sk"  whi'e  growing,  127. 
sales  of  growing  timber,  118,  n.  (s),  126,  n.  (y), 

title  Tests  in  purchaser,  when  severed,  126,  n.  (y). 
intermediate  crops,  producing  no  fruit  the  first  year,  or  a  succes- 
sion of  crops,  128. 
crops  not  yet  sown,  131. 
crops  wl.en  mere  accessories  to  the  land,  132. 
What  is  the  price  or  value  of  10/.,  134. 

where  several  articles  are  sold  at  one  time,  134. 

where  several  lots  are  bought  at  auction,  135,  and  n.  (d), 

where  the  thing  sold  is  of  uncertain  value,  136. 

where  there  is  one  consideration  for  several  contracts,  137,  and 

n.  (g). 
price  or  value  to  bring  contract  within  statute  not  alike  in  all 
states,  91,  n.  (e). 
What  is  acceptance,  139. 

acceptance  of  sample  as  part,  141. 

acceptance  may  be  constructive,  144. 

fact  for  the  jury  whether  buyer  accepted,  144. 
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an  act  of  ownership  is  acceptance,  145. 

acceptance  may  suffice  for  formation  of  contract,  and  not  for 

performance,  149-150. 
whether  it  is  necessary  that  buyer  should  have  had  an  opportu- 
nity of  rejection,  152-158. 
acceptance  may  precede  receipt,  157. 
acceptance  insufficient  after  action  brought,  159. 
carrier  has  no  authority  to  accept  for  buyer,  160,  181. 
silence  and  delay  as  proof  of  acceptance,  162. 
marking  the  goods,  166,  and  n.  (k). 
where  some  of  the  goods  are  not  yet  in  existence,  167. 
where  the  goods  are  of  different  kinds,  168. 
where  the  bargain  is  for  sale  and  resale,  169. 
effect  of  proving  acceptance  and  receipt,  170. 
acceptance  after  disaffirmance  of  contract  by  vendor,  171. 
What  is  actual  receipt,  172.    (See  Receipt.) 
what  is  earnest,  189.    (See  Eabxest.) 
what  is  part  payment,  189.    (See  Payment.) 

memorandum  or  note  in  writing,  201.    (See  Memorandum  ;  Evi- 
dence.) 
signature  of  the  party,  255.     (See  Signature.) 
signature  of  agent  duly  authorized  to  sign,  265.    (See  Principal  and 

Agent.) 
broker's  authority  to  sign,  278.     (See  Broker.) 
auctioneer's  authority  to  sign,  268.     (See  Auctioneer.) 
bought  and  sold  notes,  275.    (See  Bought  and  Sold  Notes.) 
distinction  between  4th  and  17th  sections  of  statute,  224,  246. 
STOCKS  AND  SECURITIES, 

sale  of.    (See  Negotiable  Securities.) 
STOLEN  GOODS.    (See  Market  Overt.) 

auctioneer  or  other  person  selling,  or  using,  liable  to 
owner,  though  ignorant  of  the  fact  that  goods  had  been 
stolen,  6,  and  n.  (6). 
in  case  of  mere  naked  bailee  of,  6,  n.  (b). 
STOPPAGE  IN  TRANSITU, 

is  a  right  which  exists  only  when  buyer  is  insolvent,  and  after  the 
goods  have  been  delivered  out  of  vendor's  possession,  767,  n.  (c), 
828. 
its  history,  829. 
an  extension  of  the  right  of  lien  upon  the  goods,  for  the  price,  868, 

n.  (d), 
a  right  adverse  to  the  purchaser,  828,  n.  (a), 
there  must  be  a  seller,  purchaser,  and  a  middleman,  828,  n.  (5). 
Who  may  exercise  the  right  — 

persons  in  position  of  vendors,  830. 

consignor  who  has  bought  with  his  own  money  or  credit,  880. 
agent  of  vendor,  who  is  indorsee  on  bill  of  lading,  830. 
agent  who  has  power  to  act  for  consignor,  884,  n.  (r). 

57 
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person  who  pays  price  of  goods  for  the  purchaser,  and  takes  assign- 
ment of  bill  of  lading,  880,  n.  (/). 
vendor  of  an  interest  in  an  executory  contract,  881. 
qucere  —  can  surety,  831. 

parties  having  liens  other  than  that  of  vendor  cannot,  882. 
consignor  may  stop,  even  where  factor  has  made  advances,  888. 
agent  without  authority:  stoppage  good,  if  ratified  before  end  of  transit, 

but  not  otherwise,  884. 
vendor's  right  not  affected  by  partial  or  conditional  payment,  885. 
but  lost,  if  he  has  received  securities  as  absolute  payment,  885. 
consignor  may  stop,  although  in  unadjusted  account  current  with  con- 
signee, and  the  balance  uncertain,  885. 
consignor  who  ships  goods  to  meet  unmatured  acceptances  in  general 

account,  cannot  stop  (quasre)^  885. 
vendor's  right  is  paramount  to  carrier's  lien  for  general  balance,  886. 
or  to  attaching  creditor's  886. 
and  in  certain  cases  to  claim  for  freight,  886. 
Against  toTiam  may  it  he  exercised  — 
only  against  insolvent  vendee,  887. 
what  is  meant  by  insolvency,  887,  and  n.  (k), 
vendor  stops  at  his  peril  in  advance  of  buyer's  insolvency,  888. 
when  insolvency  must  occur,  to  be  available  as  a  ground  of  stoppage, 
887,  n.  (ifc). 
When  does  the  transit  begin:  and  end  — 
duration  of  the  transit,  889. 
the  right  comes  into  existence  after  vendor  has  parted  with  title  and 

right  of  possession,  and  actual  possession,  840. 
general  principles  stated  by  Parke  fi.  in  James*  v.  Griffin,  840. 
goods  may  be  stopped  in  hands  of  carrier,  841,  849,  n.  (b). 
even  though  named  by  purchaser,  841. 
but  goods  delivered  on  buyer's  ow^  cart  or  vessel  are  not  in  transitu, 

841. 
vendor  may  restrain  the  effect  of  delivery  on  buyer's  vessel,  by  the 

terms  of  the  bill  of  lading,  842. 
and  the  effect  of  the  delivery  on  the  buyer's  own  ship  is  the  same 
whether  it  be  a  general  ship  or  one  sent  expressly  for  the  goods, 
842. 
where  the  vessel  is  chartered  by  the  buyer,  848. 
right  does  not  extend  to  insurance  money  due  to  purchaser,  844. 
where  vendor  takes  receipt  in  his  own  name  for  goods  put  on  board, 

his  right  not  lost,  845. 
unless  the  vessel  belonged  to  buyer  of  goods,  and  vendor  fails  to  qual- 
ify the  language  of  the  receipt,  845. 
transit  not  ended  till  goods  reach  ultimate  destination,  846,  847,  n.  (^), 

848,  n.  (z). 
test  for  determining  this,  846. 

where  goods  have  reached  their  destination,  but  are  still  in  carrier's 
possession,  849,  and  n.  (b). 
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both  buyer  and  carrier  must  agree  before  carrier  can  become  bailee  to 

keep  the  goods  for  buyer,  849. 
carrier  may  become  bailee  for  buyer  while  retaining  his  own  lien, 

853. 
buyer  may  anticipate  the  end  of  transitus^  and  thus  put  an  end  to  the 

right  of  stoppage,  854,  and  n.  («). 
transit  ended  where  goods  are  placed  on  board  ship  appointed  by  pur- 
chaser, to  be  transported,  not  to  him,  but  to  other  markets,  844, 

n.  (c). 
buyer's  right  of  possession  not  affected  by  carrier's  tortious  refusal  to 

deliyer,  and  right  of  stoppage  is  at  an  end,  855. 
right  of  stoppage  continues  after  arrival  of  goods  at  destination,  until 

vendee  takes  possession,  856,  and  n.  (z), 
what  is  such  possession,  856. 
whether  delivery  of  part  is,  857. 
delivery  even  after  buyer's  bankruptcy,  into  his  warehouse,  or  to  his 

assignee's  ends  the  transit,  858. 
but  insolvent  buyer  may  aid  his  vendor,  by  refusing  acceptance  and 

rescinding  contract,  858,  and  n.  (A), 
or  declining  to  take  possession,  858. 
assent  of  vendor  to  rescission  may  be  made  after  goods  are  attached, 

858,  n.  (A). 
How  is  the  right  exercised  -. — 

no  particular  mode  required,  859. 

simple  notice  to  carrier  is  the  usual  mode,  859. 

the  notice  must  be  to  the  person  in  possession,  860. 

or  to  the  employer,  in  time  to  enable  him  to  notify  his  servant  not  to 

deliver,  860. 
it  is  not  necessary  to  inform  carrier  that  buyer  has  not  parted  with  the 

bill  of  lading,  861. 
duty  of  master  of  vessel  is  to  deliver  goods  to  vendor,  not  to  retain 

them  till  conflicting  claims  are  settled,  861. 
but  he  delivers  at  his  peril,  and  may  require  indemnity,  861. 
and  if  refused,  may  protect  himself  by  bill  of  interpleader,  861. 
the  stoppage  must  be  on  behalf  of  vendor  in  assertion  of  his  paramount 

right  to  the  goods,  861. 
How  it  may  be  defeated  — 

not  by  an  attachment  of  the  goods  as  property  of  consignee,  862, 

n.  (c). 

nor  by  sale  of  the  goods  unless  made  by  transfer  of  bill  of  lading, 
862,  n.  (c). 
right  is  only  defeasible  when  a  bill  of  lading  representing  the  goods 

has  been  transferred  to  bond  fide  indorsee  for  value,  862,  and  n.  (o). 
by  common  law  the  right  could  only  be  defeated  by  the  transfer  of  the 

bill  of  lading  on  sale  of  the  goods,  868. 
but  now  by  factors  acts,  by  pledge  of  the  bill,  863. 
and  the  transfer  of  the  bill  of  lading  is  now  an  assignment  of  the  con- 

tract  as  well  as  a  transfer  of  the  goods,  863. 
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but  the  bill  of  lading  is  not  negotiable  like  a  bill  of  exchange,  and  the 

transferee  gets  only  such  title  as  the  transferor  had,  864. 
but  bond  fide  holder  will  prevail  against  true  owner  who  has  transferred 

the  bill,  even  though  induced  to  do  so  by  fraud,  864. 
indorsement  of  bill  of  lading,  when  primd  fade  proof  that  it  was  for 

▼alue,  864. 
where  consignor  gets  back  bill  of  lading  after  parting  with  it,  865. 
where  bill  of  lading  has  been  transferred  as  a  pledge,  right  of  stoppage 

exists  for  the  surplus,  865. 
and  vendor  may  force  pledgee  to  marshal  the  assets,  865. 
vendor's  right  of  stoppage  is  defeated  by  the  transfer  of  the  bill  of 

lading,  even  when  transferee  knows  that  the  goods  have  not  been 

paid  for,  if  the  transaction  is  honest,  866. 
whether  transfer  for  antecedent  debt  will  defeat  the  right,  866,  and 

n.  (x). 
What  is  the  effect  of  a  stoppage  — 

the  effect  is  to  restore  the  goods  to  the  vendor's  possession^  not  to  re- 
scind the  sale,  867-868. 
this  is  also  the  law  in  America,  868,  and  n.  (d), 
SUBSEQUENT  APPROPRIATION,  868  et  seq. 
SUNDAY, 

sales  on,  552-558,  554,  n.  (g),  557,  n.  (s),  558,  n.  (A), 
warranty  or  deceit  in  sales  on,  553,  n.  (A), 
note  given  for  property  sold  on,  557,  n.  (u). 
sale  made  on,  and  delivery  on  secular  day,  557,  n.  (x), 
delivery  on,  in  pursuance  of  sale  made  on  secular  day,  557,  n.  (ar). 
ratification  of  sale  made  on,  557,  note  (x), 
effect  of  date  of  sale  on,  558,  n.  (A). 
SYMBOLICAL  DELIVERY, 

what  is,  696,  ns.  (li)  and  (c). 

delivery  of  key  of  shop  or  storehouse,  696,  n.  Qi), 

of  property  under  attachment  and  in  hands  of  officer,  696,  n.  (6). 

or  in  custody  of  third  party  claiming  it,  696,  n.  (6). 
of  part  for  the  whole,  696,  n.  (6). 
by  delivery  of  common  carrier's  receipt,  697,  n.  (e), 

m 

TELEGRAM, 

signed  by  a  clerk,  sufficient  signature  under  statute  of  frauds,  271. 
contract  may  be  made  and  proved  by,  44,  n.  (a),  271,  n.  (6). 

same  rules   apply  as   to  correspondence  by  letter,  44, 
n.  (a),  271,  n.  (o). 
TENANT  IN  COMMON, 

sale  by  one  good,  and  no  defence  to  purchaser  that  co-tenant  forbids 
payment  to  the  one  selling,  6,  n.  (a). 
TENDER, 

valid  at  any  time  before  writ  issued,  708. 

equivalent  to  payment,  712.  * 

requisites  of  valid  tender,  718. 
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buyer  must  produce  money  equal  to  the  debt,  718. 
waiver  of  production  of  money  may  be  implied,  but  the  courts  are  rig- 
orous in  requiring  proof  of  such  waiver,  713. 
examples  of  sufficient  waivers,  714,  and  n.  (/). 
tender  must  be  so  made  as  to  enable  creditor  to  examine  and  count  the 

money,  715. 
debtor  is  not  bound  to  count  the  money,  715,  n.  (n). 
in  what  coin  tender  must  be  made,  715. 

as  to  the  legal  tender  acts  of  the  United 

States,  715  n.  (q), 
bank  bills,  716,  n.  (s), 

tender  of,  good  unless  objected  to,  716, 
n.  (s). 
waiver  of  objection  to  the  quality  or  kind  of  money  offered,  readily 

implied,  716. 
tender  of  more  than  is  due  is  good,  717. 
but  not  with  demand  for  change,  718. 
tender  of  part  of  an  entire  debt  not  valid,  719. 
of  balance  due  after  setroff  not  allowable,  720. 
tender  must  be  unconditional,  721,  and  n.  (m). 
debtor  cannot  demand  admission  that  no  more  is  due,  722-724. 
but  may  exclude  presumption  that  he  admits  more  to  be  due,  722. 
tender  with  protest  that  the  amount  is  not  due  is  good,  725. 
whether  at  common  law  debtor  could  demand  receipt,  on  making  ten- 
der, 726. 
now  he  can  by  statute,  727. 

tender  is  a  bar  to  the  action,  not  merely  to  damages,  728. 
of  goods  manufactured  to  order,  835,  n.  (x). 
THING  SOLD, 

where  thing  has  ceased  to  exist,  sale  void,  76. 

reason  of  this,  77. 
things  not  yet  in  existence,  two  classes,  78. 
things  having  potential  existence  may  be  sold,  78. 
things  not  yet  in  existence  actual  or  potential,  or  not  yet  belonging  to 
vendor,  may  be  the  subject  of  an  executory  agreement,  not  of  sale, 
78,  79,  n.  (fc). 
goods  that  may  thereafter  be  purchased  and  placed  in  a  particular 

store,  79,  n.  (k). 
subsequent  effect  may  be  given  to  the  executory  agreement,  80,  and 

n.  (Z). 
rule  in  equity  different  from  that  at  law,  81* 
not  belonging  to  the  vendor,  82. 

stocks  in  Massachusetts,  82,  n.  (/). 
in  America,  executory  agreement  becomes  executed  by  vendor's  subse- 
quent acquisition  of  tide,  83.     See  79,  n.  (X;),  80,  n.  (<). 

some  new  act  by  vendor  to  transfer  title  in  such 
case,  where,  79,  n.  (it),  80,  n.  (/). 
sale  of  a  hope  dependent  upon  a  chance  ;  the  venditio  spei  of  the  civil- 
ians, 84,  and  n.  (y). 
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goods  at  sea,  78,  n.  (g), 

invoice  of  outward  cargo,  after  sailing  of  vessel,  78,  n.  (^). 
of  fish,  afterwards  to  be  caught,  84,  n.  (y). 
TIMBER  GROWING, 

sales  of,  126,  n.  (y), 

when  and  to  what  extent  within  the  statute  of  frauds,  126,  n.  (y). 

effect  of  severance  from  soil,  126,  n.  (y). 

when  severance  is  to  take  place  before  property  is  transferred, 

118,  126,  n.  (y). 
to  be  cut  as  soon  as  possible,  126,  n.  (y). 

test  whether  parties  looked  to  trees  deriving  a  benefit  from  the 
land,  or  merely  intended  land  should  be  in  the  nature  of  a 
warehouse,  126,  n.  (y). 
TIME, 

time,  if  of  the  essence  of  the  contract  of  sale,  forms  a  condition  prece- 
dent, 598,  and  n.  (r^). 
where  time  for  delivery  not  expressed,  a  reasonable  time  is  allowed,  683. 
and  this  is  determined  according  to  the  facts  and  circumstances  of  the 
sale,  of  which  parol  evidence  may  be  given,  even  if  sale  be  written, 
683,  and  n.  (c). 
where  the  time  is  expressed  the  question  is  one  of  law  for  the  court,  684. 
last  day  included  in  calculation,  684. 
meaning  of  "month,"  684. 
**  days,"  how  counted,  684. 
**  hour,"  up  to  which  vendor  may  deliver,  685. 
rules  established  by  the  decision  in  Hartup  v.  McDonald,  685,  686. 
meaning  of  ^'directly,"   "as  soon  as  possible,"  "reasonable  time," 

"forthwith,"  687,  700,  709. 
day  of  an  act  from  which  time  runs  is  to  be  excluded,  684,  n.  (/). 
"  between  two  days,"  excludes  both,  684,  n.  (J), 

80  from  one  day  to  another,  684,  n.  (I), 
"until"  is  exclusive,  684,  n.  (I). 
TIPPLING  ACTS,  548. 
TITLE.    (See  Property  in  Goods.) 

implied  warranty  of,  627  et  seq,,  641,  and  n.  (t).     (See  Warranty.) 
TRIAL, 

sales  "  on  trial,"  595. 
TROVER, 

innocent  buyer,  reselling  goods  bought  from  one  not  owner,  liable  in 

trover  to  true  owner,  6. 
maintainable,  even  though  evidence  in  support  of  it  shows  a  case  of 

felony  in  defendant,  18. 
effect  of  sales  in  market  overt,  as  a  defence  in  trover,  8-14.    (See 

Market  Overt.) 
broker's  responsibility  in  trover,  discussed  in  Fowler  v.  Hollins,  248. 
recovery  in  trover  and  satisfaction  of  the  judgment  operates  as  a  sale 
;  by  the  plaintiff  to  the  defendant,  49,  and  n.  (r). 

bankrupt's  assignee  cannot  maintain  trover  against  unpaid  vendor  in 
possession,  769. 
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lies  against  yendor,  even  where  property  has  not  passed,  if  vendor  is 

debarred  by  estoppel  from  showing  that  fact,  778. 
vendee  in  default  cannot  maintain  trover,  785,  794. 
damages  in  trover  not  always  the  full  value  of  goods  converted,  798. 
proper  rule  in  such  cases,  876. 
buyer  cannot  obtain  greater  damages  by  suing  in  trover  than  by  suing 

on  the  contract  for  the  breach,  798,  886  et  seq, 

USAGE.     (See  Evidence.) 

is  matter  of  fact,  not  of  opinion,  215,  n.  (6). 
how  proved,  216,  n.  (b). 
use  to  be  made  of  it  when  proved,  215,  n.  (6). 

cannot  be  allowed  to  control  express  intention  of  the  parties,  215,  n.  (5). 
nor  to  engraft  on  a  contract  of  sale  a  stipulation  inconsistent 
•   with  the  common  law,  215,  n.  (6),  655,  n.  (a), 
understanding  of  a  community  or  class  as  to  a  legal  effect,  or  an  im- 
plication of  law,  not  a  valid  usage,  215,  n.  (6),  655,  n.  (a), 
inadmissible  to  contradict  terms  of  express  contract,  215,  n.  (6). 
to  engraft  an  implied  warranty  on  sale,  655,  n.  (a). 

VALUATION,  87.    (See  Price  ;  Conditions.) 
VOID  AND  VOIDABLE  ACTS, 

distinction  between,  26,  n.  (p). 

in  reference  to  contracts  of  infants  or  lunatics,  26,  n.  (^p), 

WAGER, 

when  illegal,  541,  542,  and  n.  (o). 
WAIVER  OF  CONDITIONS,  566  et  seq.    (See  Conditions.) 
WAREHOUSEMAN,  780,  781.     (See  Estoppel.) 
WARRANTS,  DOCK  OR  WAREHOUSE.    (See  Documents  of  Title.) 
WARRANTY.    (See  Damages.) 
Express, 

sale  by  description  involves  condition,  not  warranty,  600-606,  610. 

otherwise,  in  some  American  states,  600,  n.  (p). 
definition  of  warranty,  610. 

distinction  between  warranty  and  condition^  561,  QIO  et  seq. 
a  representation,  in  order  to  constitute  a  warranty,  must  be  made 
during  the  course  of  the  dealing,  and  must  enter  into  the  bargain, 
610. 
warranty  after  sale  completed,  requires  new  consideration,  611,  and 

n.  (c). 
warranty  is  not  implied  by  mere  fact  of  sale,  611. 
caveat  emptor  is  the  rule  :  but  subject  to  many  exceptions,  611. 
no  special  form  of  words  needed  to  create  warranty,  613,  and  n.  (k), 
test  for  determining  whether  representation  amounts  to  warranty,  618. 
it  is  fact  for  the  jury,  whether  warranty  was  intended,  618. 
interpretation  of  express  warranties,  and  examples  of  decided  cases, 
613-615,  and  ns.  (t)  and  (y). 
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general  warranty  does  not  extend  to  defects  visible  on  simple  inspec- 
tion, unless  so  worded  as  specially  to  protect  buyer  from  them,  6 IS, 

and  ns.  (e)  and  (/),  618,  n.  (/). 

unless  art  used  to  conceal  defects,  616,  n.  (e). 
meaning  of  "  soundness  "  in  warranty  of  horses,  616,  n.  (e),  619,  620. 
list  of  Tarious  defects  which  have  been  held  to  constitute  unsound- 
ness, 620,  and  ns.  (e)  and  (/). 
parol  evidence  inadmissible  to  prove,  or  extend  warranty  in  written 

sale,  621,  and  n.  (m). 
admissible  to  explain  and  show  warranty,  not  contained  in  informal 

receipt  or  bill  of  parcels,  622,  and  n.  ( j>). 
warranty  of  future  soundness,  623. 
warranties  by  agents  —  general  rule,  624. 
agents  for  sale  may  give  warranty,  if  usual,  in  order  to  effect  a  sale, 

624,  and  n.  (a), 
but  a  servant  of  a  private  owner,  intrusted  to  sell  and  deliver  a  horse 

on  one  particular  occasion,  has  no  implied  authority  to  warrant,  625. 
Implied,  of  Title, 

exists  in  executory  agreement,  627. 

affirmation  by  vendor  that  the  chattel  is  his,  implies  warranty  of 

title,  627. 
this  affirmation  may  be  implied  from  conduct  as  well  as  expressed  in 

words,  627. 
if  vendor  knows  he  has  no  title,  it  is  a  fraud  to  sell,  if  he  conceal 

that  fact  from  buyer,  627,  and  n.  (t). 
Hie  one  controverted  question  is,  whether  in  the  sale  of  a  chattel,  an 

innocent  vendor,  by  the  mere  act  of  sale,  asserts  that  he  is  owner, 

628. 
discussion  of  the  subject  and  review  of  the  authorities,  628-638. 
submitted  that  the  rule  is  now  changed  from  that  laid  down  in  the 

text-books,  639. 
in  America,  warranty  of  title  is  implied  only  when  the  sale  is  of 

goods  in  possession  of  the  vendor,  641,  and  n.  (t). 
of  title,  in  exchanges  of  property,  641,  n.  (t). 
possession  of  vendor  equivalent  to  an  affirmation  of  title,  641,  n.  (t). 
possession  by  agent  at  time  of  sale  or  exchange,  641,  n.  (i). 
by  civil  law  vendor's  obligation  of  warranty,  406-409. 
by  the  civil  law,  warranty  against  eviction  by  paramount  title  is  al- 
ways implied,  642. 
French  Code  on  the  subject,  643. 
Implied,  of  Quality, 

in  sale  of  specific  chattel,  already  existing,  and  inspected  by  the 

buyer,  the  rule  caveat  emptor  admits  of  no  exception  by  implied 

warranty  of  quality,  644,  661,  n.  (y), 
warranty  of  quality  implied  in  sale  of  chattel  to  be  made  or  supplied, 

645. 
sale  by  sample  implies  warranty  that  bulk  equals  sample,  648,  and 

n.  (z). 
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all  sales  where  samples  are  shown  are  not  sales  **  by  sample/'  649, 
and  n.  (d). 

examples  in  illustration  of  this,  648-651. 

to  constitute  sale  by  sample  contract  must  be  made  solely  with  refer- 
ence to  sample,  648,  n.  (z),  649,  n.  (e), 

sample  shown  by  manufacturer  deemed  to  be  free  from  secret  defects, 
651-654. 

buyer's  rights  of.  inspection  and  rejection  if  goods  not  equal  to  sam- 
ple, 651-653,  and  notes. 

American  law  on  this  subject,  658,  654. 

average  sample,  654. 

warranty  of  quality  may  not  be  implied  from  usage,  655,  and  n.  (a). 

in  sale  of  goods  by  description,  not  inspected  by  buyer,  there  is  an 
implied  warranty  of  quality  that  the  gocTds  are  salable  or  mer- 
chantable, 656. 

statement  that  the  article  sold  is  of  same  quality  as  article  prcTiously 
sold,  644,  n.  (n). 

in  sale  of  securities,  promissory  notes,  &c.  607,  and  n.  (e). 

as  to  sales  of  packed  cotton,  656,  n.  (/). 

where  goods  are  ordered  of  manufacturer,  657,  and  n.  (I). 

article  ordered  of  manufacturer  by  purchaser  who  tells  the  purpose 
for  which  he  orders  it,  657. 

where  manufacturer  contracts  to  supply  an  article  for  particular  pur- 
pose, 657. 

where  manufacturer  engages  to  supply  goods  manufactured  by  him- 
self or  in  which  he  deals,  but  which  the  purchaser  has  no  oppor- 
tunity for  inspecting,  657. 

warranty  does  not  extend  to  a  depreciation  of  quality  necessarily  re- 
sulting from  transit,  659,  and  n.  (o). 

does  not  extend  to  the  packages  in  which  the  goods  are  contained, 
660. 

implied  warranty  where  goods  are  bought  for  a  special  purpose  made 
known  to  vendor,  on  whose  skill  buyer  relies,  657,  and  ns.  (k^)  and 
(Z),  661,  and  n.  (q), 

rule  when  goods  are  present  and  subject  to  examina- 
tion, 661,  n.  (u). 

whether  goods  are  sold  for  a  particular  purpose  is  a  question  for 
jury,  657,  n.  (k^). 

implied  warranty  is  excluded  where  express  warranty  has  been 
given,  666. 

warranty  not  implied  in  favor  of  a  third  person  no  party  to  the  con- 
tract, 668. 

existence  of  thing  sold  properly  a  condition,  not  an  implied  war- 
ranty, 669. 

is  there  an  implied  warranty  of  quality  in  sales  of  provisions  ?  670, 
and  n.  (r),  671,  and  n.  (ti). 

submitted  that  there  is  not,  672. 

implied  warranty  from  marks  on  packages,  673. 
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WARRANTY  —  Continued. 

remedies  of  the  buyer  on  breach  of  warranty,  893  et  seq. 
in  some  states  treated  as  a  condition  subsequent,  to  avoid  circuity  of 
action,  888,  n.  (a). 
WORK  AND  LABOR,  &c. 

how  distinguished  from  a  contract  of  sale,  94~i09,  and  n.  (y),    (See 
Statutes  of  Fbauds.) 
WRIT, 

effect  of  outstanding  writ  of  execution  on  the  sale  of  goods  by  the 
owner,  9. 
WRITTEN  CONTRACT, 

presumed  to  contain  the  entire  agreement  of  the  parties,  to  the  ex- 
clusion of  previous   conversations  not  incorporated  into  it,  202, 
n.  (a). 
WRONG-DOER, 

sale  by  owner,  of  goods  withheld  by,  6,  n.  (a). 


ADDENDA  AND  CORRIGENDA. 

Page  3,  in  n.  (/),  for  97  Maine,  read  57  Maine. 
Page  89,  in  n.  (/),  add  Bird  v.  Monroe,  66  Maine.     • 
Page  180,  in  n.  (^),  cite  Bird  v.  Monroe,  ubi  supra. 
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